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JUDGES 



or THE 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE GRAY, Circuit .lustioo Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Bristol, B. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portiand, Me. 

Hon. NATHAN WEBB, District Judge, Maine Portiand, Me. 

Hon. EDGAR ALDRICH, District Judge, New Hampsliire Littleton, N. H. 

Hon. FRANCIS C. LOWELL, District Judge, Massacliusetts Boston, Mass. 

Hon. ARTHUR L, BROWN, District Judge, Rhode Island Providence, R. l. 

SECOND CIRCUIT. 

Hon. RUPUS W. PECKHAM, Circuit Justice Wasliington, D. C. 

Hon. WILLIAM J. WALLACB, Circuit Judge Albany, N. Y. 

Hon. B. HENRY LACOMBE, Circuit Judge New Yorlt, N. Y. 

Hon. NATHANIEL SHPMAN, Circuit Judge Hartford, Conn. 

Hon. WILLIAM K. TOWNSEND, District Judge. Connecticut New Haven, Conn. 

Hon. ALFRED C. COXE, District Judge, N. D. New York Utica, N, Y. 

Hon. ADDISON BROWN, District Judge, S. D. New York New York, N. Y. 

Hon. EDWARD B. THOMAS, District Judge, E. D. New York. ...29 Liberty St., New York. 
Hon. HOYT H. WHEBLBR, District Judge, Vermont Brattleboro, Vt 

THIRD CIRCUIT. 

Hon. GEORGE SHIRA3, Jr., Circuit Justice Washington, D. C. 

Hon. MARCUS W. ACîBSON, Circuit Judge Pittsburgh, Pa. 

Hon. GEORGE M. DAILAS, Circuit Judge Phlladeipliia, Pa. 

Hon. GEORGE GRAY, Circuit Judge* Wilmington, Del. 

Hon. EDWARD G. BR^DFORD, District Judge, Delaware Wilmington, Del. 

Hon. ANDREW KIRK7ATRÏCK, District Judge, New Jersey Trenton, N, J. 

Hon. WILLIAM BUTL3R, District Judge, E. D. Pennsylvanlai Philadelphla, Pa. 

Hon. JOHN B. McPHERSON, District Judge, E. D. Pennsylvania2 Philadelphla, Pa. 

Hon. JOSEPH BUFFI>GTON, District Judge, W. D. Pennsylvanla Pittsburgh, Pa. 

FOURTH CIRCUIT. 

Hon. ME'.VILLE W. TULLER, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFP, Circuit Judge Clarksburg, W. Va. 

Hon. CHARLES H. SMONTON, Circuit Judge Charleston, S. C. 

Hon. THOMAS J. MOIRIS, District Judge, Maryland Baltimore, Md. 

Hon. THOMAS R. PUINELL, District Judge, E. D. North Carolina Raleigh, N. C. 

•Additional Circuit .udgeship created by act approved January 25, 1899. 
1 Retired January a, 1899. 2 Commissloned March 2, 1899. 

Ô2 F. (iil) 
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Hon. WILLIAM H. fPBA^LEY, District Judge, ^■. anfl W. D., South Gir. .Charleston, S. C. 

Hon. EDMUND WiDDILL, Jr., District Judge, B. D. Virginia. Richmond, Va. 

Hon. JOHN PAUL, District Judge, W. D. Virginia ; ..Harrlsonburg, Va. 

Hon. JOHN J. JACKSON, District Judge, West; V^r^ln|a Parliersburg, W. Va. 

FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. ;DON A.' FARDEE, Circuit Judge................. ,.New Orléans, Lia. 

Hoù.-'a. p. McCORMICK, Circuit Judge '. [.... ..L„.. .' Daîlas, Tex. 

Hon. DAVID D. SHELBY, Circuit J,udgei. ...i ....;...,..,....,.. Huntaville, Ala. 

Hon. JOHN BRUCE, District Jud^e,M. andk'. î.' Âlabama. .....-.....'... .Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florida Jaclisonville, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Key West, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEBR, District Judge, S. D. GeM-Kla, . ., Maçon, Ga. 

Hon. CHARLES PARLANGE, Distrtct Jùdge, E. D'. Louisiana New Orléans, La. 

Hoi>. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILÈS, District Judge, N. and S. D. Mississippi.... :Kosciusko, Miss. 

Hon. DAVID E. BryANT, District Judge, B. D. Texas. .Sherman, Tex. 

Hon. EDWARD R. MBBK, District Jiidge, N. D. Texas. .Ft. Worth, Tex. 

Hon. THOMAS S. MiAXEY, District Judge, W. D. Texas ..i.Austin, Tex. 

SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice ,.... Washington, D. C. 

Hon. WILLIAM H. TAFT, "Circuit Judge ...;. Cincinnati, Ohio. 

Ho?. HORACE H. LURTON, Circuit Judge Nashville, Tenn. 

Hon. WILLIAM R. dAY, Circuit Judge2 ;..... ...Canton, Ohlo. 

Hon. JOHN WATSOiSI BARR, District Judge, Kentucky.'!,...., .LouisYllle, Ky. 

Hpn. WALTER BVANS, District Judge, Kentvcliy.4 .Louisville, Ky. 

Hon. HENRY H. SWAN, District Judge, B. D. Michigan ......Détroit, Mich. 

Hon. HENRY P. SEVÈRENS, District Judge, W. D. lIlcHlgan Kalamazoo, Mich. 

Hon. AUGUSTUS J. RICKS, District Judge, N: p. Ohio ...Cleveland, Ohio. 

Hon. GEORGE R. SAGE, District Judge, S. D. Ohio 5 ....Cincinnati, Ohio. 

^on. ALBERT C. THOMPSON, District Judge, S. p. OhioO. ........... .Cincinnati, Ohlo. 

Hon. CHARLES ti. CLARK, District Judge, B. and M. D. Tennessee Chattanooga, "('enn. 

Hon. ELI S. HAMMOND, District Judge, W. D. Tennessee Memphis, Tenn. 



SEVENTH CIRCUIT. 



Hon. HENRY B. BROWN, Circuit Justice. .•......; ......Washington, D. C. 

|Hpn. WILLIAM A. WOODS, Circuit' Judgé. .Indianapolls, Ind. 

H|On. JAMES G. JBNKINS, Circuit Judge.; Milwaukee, Wls. 

pop. JOHN W. SHOWÀLTER, Circuit .JudgeT , Chicago, 111. 

"jion. PETER S. GROSSCUP, Circuit JudgeS..: ..; Chicago, 111. 

;H|0n. PETER S. GROSSCUP, District Judge, N. D. Illinolss ...Chicago. 

Pion. CHRISTIAN C.KOHLSAAT, District Judge, N. D. IllinoisO Chicago 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois.. ^ ......... Springfleld, III. 

1 Addltlonai Circuit Judçeship created by act aipp^flyçâ January Î5, 1899. 

2 Addltlonai Circuit Judgeship created by act approved January Î5, 1899. 
s Retired February .21, 1899. 

4 Commissloned March 3, 1899. 

6 Resigned, to .talie ,e£fejct on app.olntment of successor, 
e Commissloned September 23, 1898. 

7 Deceased December 10, 1898. 

s Commissioned January 23, 1S99. 

8 Resigned, to taise effect upon his qualHylng as Circuit Judge, 
10 Commissloned February 28, 1899. 



JUDGES OP THE COURTS. V 

Hon. JOHN H. BAKER, District Judge, Indlana Goshen, Ind. 

Hon. WILLIAM H. SBAMAN, District Judge, E. D. Wisconsln Slieboygan, Wis. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BREWBR, Circuit Justice Wasliington, D. C. 

Hon. HENRY C. CALDWELL, Circuit Judge Little Rock, Arlf. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. AMOS M. THAYER, Circuit Judge St. Louis, Mo. 

Hon. JOHN A. WILLIAMS, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Pt. Smith, Ark. 

Hon. MOSBS HALLETT, District Judge, Colorado Denver, Colo. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa Dubuque, lowa. 

Hon. JOHN S. WOOLSON, District Judge, S. D. lowa Des Moines, lowa. 

Hon. CASSIUS G. FOSTER, District Judge, Kansasi '. Topeka, Kan. 

Hon. WILLIAM C. HOOK, District Judge, Kansasa Leavenwortli, Kan. 

Hon. WM. LOCHRBN, District Judge, Minnesota Minneapolis, Minn. 

Hon. ELMER B. ADAMS, District Judge, E. D. Misisouri St. Louis, .Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omalia, Neb. 

Hon. CHARLES F. AMIDON, District Judge, Nortli Dakota Fargo, N. D. 

Hon. JOHN B. CARLAND, District Judge, South Dakota Sioux Falls, S, D. 

Hon. JOHN A. MARSHALL, District Judge, IJtah Sait Lake City, Utati. 

Hon. JOHN A. RINBR, District Judge, Wyomlng Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J, DB HAVBN, District Judge, N. D. Calitornla San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. HIRAM KNOWLES, District Judge, Montana Helena, Mont. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington Seattle, Wash. 

Hon. THOMAS P. HAWLEY, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. BBLLINGER, District Judge, Oregon Portland, Or. 

Hon. JAMES H. BEATTY, District Judge, Idaho Boise City, Idaho. 

Hon. CHARLES S. JOHNSON, District Judge, Alaska Sitka. 

1 Resigned February 28, 1899. 

2 Commissioned February 13, 1899. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



NICHOLS r, NICHOLS. 

(Circuit Court, B. D. Missouri, E. D. February 13, 1899.) 

No. 4,175. 

1. JUEISDICTION OF FedEUAL COUKTS— CiTIZENBIIIP. 

The flrst clause of the fourteentli eonstitutional amendment, declaiing 
tliat "ali persons born or naturalizecl In the United States, and subject to 
the jurisdiction thereof, are citlzens of the United States and of the state 
wherein they réside," was net intended to malie résidence within a state 
the équivalent of citizenship therein, and it cannot be given that effect 
for the purpose of conferring iurisdiction on a fédéral court on the ground 
of diversity of citizenship. i 

S. SaME — HUSBAND AND WlFE. 

A husband and wife, not living apart under a légal séparation, cannot 
be citizens of différent states in such sensé as to authorize a fédéral court 
to entertain jurisdiction of a suit between them, the domicile of the hus- 
band being in légal contemplation that of the wife also. 

This is a suit commenced in a state court by Dora H. Mchols, by 
her next friend, against Frank B. Nichols, the parties being hus- 
band and wife. The cause was removed by the défendant. 

E. T. & C. B. Allen, for complainant. 

George M. Block and Noble & Shields, for défendant. 

Before THAYER, Circuit Judge, and ADAMS, District Judge. 

THAYEE, Circuit Judge. Section 5 of the judiciary act of March 
3, 1875 (18 Stat. 472, c. 137), which is still in force, makes it the duty 
of the circuit court, if it appears to its satisfaction at any time after 
a suit has been removed thereto from a state court that it does not 
really and substantially involve a controversy within the jurisdic- 
tion of said court, to remand it to the court from which it was re- 
moved. In this case the original complaint filed in the state court, 

1 As to diverse citizenship as a ground of fédéral jurisdiction, see note to 
Shipp V. Williams, 10 C, C. A. 249, and, supplementary thereto, notes to 
Mason v. Dullagham, 2T 0. 0. A. 298, and United States Freehold Land & 
Emigration Go. v. Gallegos, 32 O. C. A. 479. 
92 F.— 1 



2 92 FEDERAL REPORTER. 

as well as the bill which has since been flled in this court, show on 
their face that the plaintifE and the défendant are husband and wife, 
having been married on December 10, 1890, in the city of St. Louis, 
state of Missouri. The pétition on the strength of which a removal 
was obtained by the défendant allèges that the plaintiff, the wife, 
at the commencement of the action was, and still is, a citizen of the 
state of Missouri, and that the husband, at the commencement of 
the suit, resided at the city of Bessemer, in the state of Alabama, 
and was a citizen of the state of Alabama. The question is there- 
fore presented upon the face of the record (and under the act of 
congress heretofore cited the court is required of its own motion to 
notice and détermine it) whether the respective parties are, or can 
be, citizens of différent states, within the meaning of the removal 
act, and whether this court has jurisdiction of the case. It has been 
suggested that jurisdiction may be sustained under the flrst clause 
of the fourteenth amendment to the constitution of the United 
States, which déclares that "ail persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are citizens 
of the United States, and of the state wherein they réside." As vve 
understand the suggestion of counsel, it is, in substance, that since 
the adoption of the amendment actual résidence within a state by a 
person born or naturalized in the United States constitutes that per- 
son a citizen of the state where he or she thus résides, and that, as 
applied to the présent case, the fact that the plaintiff, at the time 
of the institution of this suit, was residing in the state of Missouri, 
constituted her a citizen of Missouri, although her husband was at 
the time domiciled in, and a citizen of, the state of Alabama. We 
think that this contention is unsound, and that the fourteenth 
amendment to the constitution of the United States was not intended 
to hâve that effect, but was framed for an entirely différent purpose, 
namely, to make it clear that ail colored persons born in this coun- 
try in a state of servitude, and that the children of certain aliens 
who were born in the United States, and subject to its jurisdiction, 
should thenceforth be regarded as citizens of the United States, and 
entitled to its protection. U. S. v. Wong Kim Ark, 169 U. S. 649, 
18 Sup. et. 456. It has never before been suggested, so far as we 
are advised, that the fourteenth amendment to the constitution was 
intended to hâve any other or différent force or effect, or to estab- 
lish the rule that résidence within a state was équivalent to being a 
citizen of the state. On numerous occasions since* the fourteenth 
amendment was adopted, cases hâve been dismissed both by the féd- 
éral suprême court and varions circuit courts because the jurisdic- 
tional averment relied upon was an averment of résidence within a 
state, rather than an averment of citizenship. We think, theref ore, 
that the jurisdiction of this court over the case at bar cannot be 
maintained under or by virtue of any déclaration found in the afore- 
said amendment. 

The question rémains whether a husband and wife who are not 
living apart under a légal séparation can be citizens of différent 
states in such a sensé as to authorize a fédéral court to entertain 
jurisdiction of a controversy which has arisen between them. It is 
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a well-established rule of law that, whether a husband and wife are 
liTing together or apart, the wife's domicile, in the eye of tlie law, is 
that of her husband, and that she is not capable of establishing a 
separate domicile. The husband has the right to ohoose the dom- 
icile, and the wife must abide by his décision, except, perhaps, in 
some spécial cases where the husband acts in bad f aith ; and, if the 
wife refuses to take up her abode in the place of domicile chosen 
by the husband, this is an act of désertion on her part. Ail of the 
text writers and authorities, so far as we hâve examined them, agrée 
substantially on thèse propositions. Barber v. Barber, 21 How. 582; 
Bennett v. Bennett, 3 Fed. Cas. 212; Ashbaugh v. Ashbaugh, 17 
111. 476; Greene v. Greene, 11 Pick. 110-414; Bish. Mar. Wom. § 
157; Schouler, Dom. Eel. §§ 37, 38, and cases cited. As a corollary 
from thèse propositions, it follows, we think, that, in a légal sensé, 
the plaintiff's présent domicile, like that of her husband, is in the 
state of Alabama, and that, he having gone there with an intent to 
make it his home, and being a citizen of that state, the plaintifE must 
also be regarded, in a légal sensé, as domiciled in the state of Ala- 
bama, and as being a citizen of that state. The laws of Missouri 
hâve enlarged the power of married women to acquire, hold, and con- 
trol property, but, in the absence of a légal séparation, they hâve 
not empowered them to establish a domicile différent from that of 
tlieir husbands. In the latter respect their disabilities remain the 
same as at common law. The court is therefore constrained, of its 
own motion and upon the facts appearing upon the face of the rec- 
ord, to remand the case to the state court, and it will be so ordered. 

ADAMS, District Judge, concurs. 



CHRISTIE et al. v. DAVIS COAL & COKE CO. et al. 
(District Court, S. D. New Yorli. February 20, 1809.) 

JUKISDIOTTON — SeUTTCB OF PlîOCESS — FOKEIGN COIÎPOKATION — LOCAT, AOFNT. 

The Mexico Central Kailway Company, a Mas-sacliuscrts corporation, 
having its principal office in Boston and its railroad opérations in Mexico, 
hatl a local agent for many years in New York City, where it maintained 
continuously a local office, and where a portion of the regular business of 
the Company was conducted by the agent in malîing rates for through 
freight, and proeuring business contracts. Hdd, that service of process 
upon the local agent was sufticient to give this court jurisdiction for the 
purpose of making the corporation a third party défendant, upon a péti- 
tion on the analogy of the flfty-.ninth rule in admiralty. 

In Admiralty. Service on foreign corporation. 

Convers & Kirlin, for libelants. 

Cowen, Wing, Putnam & Burlingham, for petitioner Davis Coal 
& Coke Co. 

Evarts, Choate & Beaman and Tredwell Cleveland, for petitioner 
Mexican Cent. Ry. Co. 

BEOYv'N, District Judge. Upon the pétition of the original de- 
fendant^ the Davis Coal & Coke Company, the Mexican Central Eail- 
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way Company was brought in as an additional défendant upon the 
analogy of the flfty-ninth rule of the suprême court in admiralty. 
The latter company is a Massachusetts corporation. Service of pro- 
cess was made by the marshal upon Mr. Carson, the "Eastern Agent" 
of that company in this City. A spécial plea or exception has been 
interposed to the jurisdiction of the court, on the ground that such 
service was insuiBcient, because Mr. Carson was neither an officer, nor 
a director nor a manager of the company. The plea is accompanied by 
the afQdavit of Mr. Carson, and other afQdavits hâve been submitted 
in behalf of the petitioners. The papers thus submitted leave no 
doubt that the principal places of business of the corporation are in 
Massachusetts, where its main offlce is situated and where its offlcers 
and directors ail réside, while its railroad and the property connected 
therewith are in Mexico. The company, however, has maintained an 
offlce in this city with a local Eastern agent for 15 years past, during 
ail which time, with the exception of 1885 and 1890, it has regularly 
appeared in the City Directory with an office in Broadway or Ex- 
change Place with a named agent or manager. Mr. Carson for 
several years past has been named as manager at No. 1 Broadway, 
where the company exhibits a conspicuous sign above and at the side 
of the entrance, with Mr. Carson's name stated as "Eastern Agent." 
Letters are also submitted signed by Mr. Carson as Eastern agent 
during November and December, 1898, headed with the company's 
name at the same address, and at the "offlce of the Eastern agent," 
making rates for f reight and treating of the handling of coal and coke 
at Tampico. 

The fact that an office should be thus maintained in this city for 
15 years with a person always acting as an agent for the company for 
business purposes and in tlxe actual transaction of its business, is 
in my judgment sufflcient to authorize the lawful service of process 
upon this agent, as a true représentative and agent of the company 
hère. The company does transact and has long transacted business 
hère; and though the business transacted hère by the local agent 
may be, and probably is, but a minor portion of its whole business, 
it is evidently a regular part of its business, and not in the least acci- 
dentai or temporary. The agent hère represents the company for 
the regular transaction of a portion of its business, and that is suf- 
ficient under the fédéral authorities. St. Clair v. Cox, lOG U. S. 
350, 359, 1 Sup. et. 354; Goldey v. Morning News, 156 U. S. 518, 
522, 15 Sup. et. 559, and cases there cited ; Steamship Co. v. Kane, 170 
U. S. 100, i8 Sup. et. 526. It would seem to be sufflcient also to con- 
stitute a "managing agent" within the state law, although that would 
not be essential hère. See Tuohband v. Eailroad Co., 115 N. Y. 437, 
440, 22 N. E. 360. 

Exceptions overruled. 
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TEXAS CONSOL. COMPRESS & MANUFACTURING ASS'N T. STORROW 

et aL' 

(Circuit Court of Appeals, Fif th Circuit February 21, 1899.) 

No. T93. 

1. CiBCUIT COTJKT OF APPBALS — RiGHT OF APPBAL. 

An appeal may be talien to the circuit court of appeals from an orfler 
appointing a recelver for a corporation, and grantiag an Injunction re- 
straining Its officers from Interferlng with him. 

8, Samb — Questions Pkbsentbd for Revibw. 

An appeal to the circuit court of appeals from an order appointing a 
recelver for a corporation, and enjoining its officers from interferlng wlth 
him, carrles up the entlre order and merits of the case for revlew. 

8k CoEPOKATioNs— Insoltenct— Rbceivbbs— Appointment— Prkfbkred Stock- 

HOI.DERS— RlGHT TO APPLY. 

Preferred stockholders of a corporation are not entitled to the appolnt- 
ment of a recelver pending an action for Its dissolution, etc., In the ab- 
sence of a clear showing that it is Insoivent, and that Its affairs hâve 
been, and are likely to be, mlsmanaged, to the détriment of stockholders 
and credltors. 
i. Samb. 

In the absence of statutory authorlty, a court of equlty should not 
appoint a receiver, wlth a vlew to the dissolution of a corporation, at the 
Instance of a stockholder, unless the corporation is insoivent, or its 
affalrs are being fraudulently mlsmanaged. 
6, SAilB— Applicatiok by Creditor. 

In United States courts a creditor of a corporation, whose claim has 
neither been reduced to judgment nor admitted, has no standing in 
equlty to apply for the appointment of a receiver therefor, though the 
coiporation is insoivent 

Appeal fi'om the Circuit Court of the United States for the Eastern 
District of Texas. 

This case was before ths court at its last term, and was decided May 17, 
1898. A statement of the facts up to that date, together with the opinion 
of the court wiU be found in 31 C. C. A. 139, 87 Fed. 612. On a retum of the 
case to the circuit court the complainants flled a supplemental blll, and there- 
upon renewed their motion for a receiver. In addition to the matters whlch 
had been alleged in the several pleadings before the court on flrst appeal, 
the supplemental blll contalns, in substance, the following allégations: 

(1) That on the 3d day of July, 1897, while this suit was pending, the 
board of dlrectors, contrary to the rights of preferred shareholders, and with- 
out authorlty in fact or law, autliorized the président and secretary and 
treasurer to sell and dispose of the press at Bowle, and said press was then 
and there soid for $15,000 to the El Reno Compress & Storage Company, a 
forelgn corporation dolng business in Oklahoma territory, and said El Reno 
Company removed the property beyond the jurisdlction of this court. The 
terms of sale were $7,500 cash, and a note for $7,500, whlch note was dis- 
counted, and sold for $7,000 cash; the total sum realized being $14,500. That 
complainants were thus deprlved of their rights in said press, and a portion 
of the assets In which they hâve an interest were unlawfuUy dlsslpated. 
That when this press was sold and removed, It was held under a lease, or 
claim of lease, by a party at Bowle; and because same was removed said 
party has instituted suit against the défendant company in the district court 
of Montagne county, claimlng a large amount of damages for breach of said 
lease contract whlch suit is undetermined. 

(2) That In May, 1897, it was ascertained that the net profits from the 
business for the current year 1896-97 was sufBcient to pay the dividend whlch 
■ought to be paid upon preferred stock; and said dividend whlch ought to hâve 
been declared, to wlt, the sum of $21,000, then and there became a charge 

» Rehearing denled March 14, 1899. 
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upon the net earnings of said association, not only for tlie current year 
1896-97, but npon ail the previotis net earnings of said association. 

(3) Tliat at the annual meeting of: stpclsholders in May, 1898, it was shown 
by report of the président that the sum of $60,93(!.09 had been expended in 
betterments and extraordinary Improvéments, which should hâve been ap- 
propriated as dividends, and which, in fact, represented net earnings which 
might hâve been paid as dividends upon the preferred stocli. That, in addi- 
tion to this amount, the défendant had purchased additional ground, to wit, 
several lots in Tyler, and paid for the same ont of the net earnings. 

(4) That the entire compress plant at Greenville has been rebuilt out of 
the net earnings ând money received ifroni insurance, which insuranee and 
net earnings should hâve been applled to and paid upon the claim of the 
preferred sliareholders, the preferred etocli having, by the ternis of their 
contract, a lien upon said insurance money; and, the same having been di- 
verted and spent in the érection of the new plant, the preferred shareholders 
are entitled to hâve their lien flxed upon said plant 

(5) That since the original and amended bills were filed, H. H. Rowland, 
who was manager, and J. D. Moody, who was secretary and treasurer, eharged 
in the previous pleadings to be controUing spirits in the conduct and man- 
agement of defendant's alïairs, had resigned their positions, and pretended 
to hâve sold out and disposed of ail interests in the company. That a certain 
pretended sale (described in the pleadings) was made to one J. E. Tuclver, a 
lîinsman of Moody, by which the control of the company was transferred to 
Tuclier. But, while the stock appears in Tuclser's name, It is in fact and in 
truth the property of Moody, Eowland, and Clark, merely being held in trust 
for said parties by Tucker, because said parties are notoriously insolvent. 
and cannot hold said stoclc in their own names, and because said parties are 
eharged to be responsible for the conditions of said défendant association, 
and not proper parties to control the same. That Tucker, moved and directed 
by said parties, at said annual meeting in 1896 elected certain friends and 
relatives as directors and ofilcers, who hâve no substantiel interest in tlie 
property, but who are and will be guided in their management by the wishes 
of Tucker, who is actiug for Moody, Eowland, and Clark, as aforesaid. That 
Tucker was elected as président, and J. G. Blaine, wlio résides at Taylor, Tex., 
also a relative of J. D. iloody, was elected secretary and treasurer. Tlint 
in the early part of 1898, on several occasions, and at several différent times 
and places, H. H. Eowland, pretendlng to act in behalf of his brother, B. \V. 
Eowland, attempted to purchase the preferred stock belonging to complain- 
ants at a nominal value, said Eowland stating to complainants' attorney that 
his brother had acquired the stock belonging to the International & Great 
Northern Eailway, and would hâve the majority of ail the common stock in 
said association when the annual meeting should occur; and that John M. 
Duncan, who was président, and Claud Wiley, who was secretary and treas- 
urer, would be ousted, and new officers would be elected, such ofBcers to be 
suggested by his said brother. That at the meeting in 1898 said ofRcers were 
ousted, and J. E. Tucker elected the directors and officers, he being made 
président, and Blaine secretary, as aforesaid. 

(6) That at said annual meeting, May 10, 1898, a resolution was adopted 
by which the common stock authorized the directors within six months from 
that date to issue 6 per cent, bonds, with a first mortgage upon the property 
of the association, to take np ail the preferred stock at its face value, but 
making no provision for the aecumiilated dividend; and this, too, notwith- 
standing at a previous meeting in May, 1897, it had been ascertained that 
the total value of ail the property was $240,000, and there was a floating debt 
of about $50,000, leaving the net value less than $200,0<;>0, and there was 
preferred stock then outstanding amounting to $310,000; and in said meeting 
of May, 1897, it was the opinion of the stockholders and directors tliat the 
corporation ought to be wound'up and disintegrated. That there was then 
an accumulated dividend, which was a charge upon the net earnings, of 
$126,000, which dividend was constantly increasing, while the properties were 
depreciating and decreasing in value. That two of the presses, Dublin and 
Bowie, are out of the association, the former destroyed by flre, and the latter 
sold, and removed out of the state. Two of the other presses, to vi'it, Mar- 
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sliall and Gatesville, cannot be operated without loss, and another of tho 
presses, to wir, the one at Greenville, is badly worn, and a new and powerful 
presis is being built, which, by reason of local influence and différence in 
physical condition, will make it impossible for the Greenville press to be op- 
erated at a profit. ïhat there are only three presses left in the association 
capable of making money, to wit, Corsicana, ïyler, and Mt. Pleasant. That 
ail the assets of the défendant will uot now exceed $200,000, and the liabili- 
ties are over $36,000 (complainants believe are over ¥50,000), and, after deduct- 
ing the floating deht, the net value of ail tbe property will not exceed $150,000. 
Since May 4, 1897, when seven presses were in the association, valued at 
$240,000, the annual report of opérations for 1897-98 bas been made, which 
shows gross earnings $56,620.34; and, in addition to this, the Bowie press 
had been sold for $15,000. Nevertbeless, after paying out ail money on hand 
except $10,000, there was a floating debt of over $30,000. 

The défendant below filed answers, on the original order to show cause, 
to the bill and intervening bills, and before the heariug on the last applica- 
tion for a receiver the défendant flled a supplemental answer. In thèse 
pleadings the défendant directly and specifically denied every material allé- 
gation in the bills of complainants, and alleged what was claimed to be the 
truth as to each of the complainants' charges relating to the management of 
the affairs of the défendant Company. The original answer is veritled by the 
affidavits of the président, vice président, and treasurer of the défendant 
company, and the supplemental answer by the aflidavlts of .T. K. Tucker, 
président, and John M. Duncan. The défendant denied specifically ail alléga- 
tions of the complainants as to net earnings applicable to the payment of 
guarantied dividends on the preferred stock, and speciflcally denied that the 
défendant company was insolvent. Voluminous exhibits and affidavits were 
snbmitted on both sides, a spécifie analysis of which is not necessary at this 
time. On the hearing of a rule to show cause why a receiver and auditor 
should not be appointed as prayed for, the circuit court entered an order 
appointing a receiver, the material portions of which are as foUows: "tJpon 
reading and eonsidering the verified bills in this cause, together with the 
answers of défendant and the évidence adduced on motion of counsel for the 
complainant, the défendant having been duly notifled, and appearing by its 
counsel, it is ordered bj' the court that L. A. Pires, of Dallas, in the state 
of Texas, be, and he is hereby, appointed receiver of this court of ail and 
singular the property, assets, righfs, and franchises of the Texas Consolidated 
Compress & Manufacturing A.ssociation of every description, wherever sit- 
uated, and ail money, claims in action, crédits, bonds, stocks, leasehold in- 
terests, or operating contracta, and ail other assets of every kind, and ail other 
pi'operty, real, Personal, or mixed, held or possessed by said association; to 
hâve and to hold the same as offlcer of, and under the order and directions 
of, this court. The said receiver is hereby authorized and directed to take 
possession of ail and singular the property above descrlbed, and to continue 
the business of said association. And the said Texas Consolidated Compress 
& Manufacturing Association, and each and every of its otticers, directors, 
agents, and employés, are hereby required and commanded forthwith to 
turn over and deliver to such receiver, or his duly-constituted représentative, 
any and ail books of accounts, vouchers, papers, deeds, leases, contracts, 
bilis, accounts, money, or other property in his or their hands, or under his 
or their eontrol; and they are hereby commanded and required to obey and 
conform to such orders as may be given them from time to time by the said 
receiver, or his duly-constituted représentative, in conducting tlie said busi- 
ness and In discharging his duty as such receiver; and they and each of 
them are hereby enjoined from interfering in any way whatever with the pos- 
session or management of any part of the business or property over which 
said receiver is so appointed, or from m any way preventing or seeking to 
prevent the discharge of his duties as such receiver. Said receiver is hereby 
fully authorized to continue the business of said as.sociation, and manage ail 
its property, at his discrétion, in such manner as will, in his .ludgment, pro- 
duce the most .satisfactory results, and to collect and receive ail income there- 
from, and ail debts due said association of every kind, and for such purpose 
he is hereby invested with fuU power, at his discrétion, to employ and dis- 
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charge and flx the compensation of ail such agents and employés as may be 
requlred for the proper discharge of the dutles of hls trust." 

ïhe défendant company, claiming the order to be an Interlocutory one 
granting an injunctlon, sued out this appeal, asalgning some twenty-one errors, 
ail attacklng the order as not Justifled under the pleadlngs and évidence. 
The second, thlrd, serenth, twelfth, and thlrteenth assignments need only 
be reclted, and théy are as follows: "(2) Ail of the allégations in complainants' 
Intervenlng bills, and amendments and suppléments thereto, aUeging diver- 
sion of net earnings Into repairs, renewals, and betterments, having been 
fuUy met on the part of défendant by uncontradlcted proof that ail such 
repairs, renewals, and betterments were proper and necessary to the con- 
tlnued and efficient opération of the property, were made at a reasonable 
cost, openly and fairly, by the board of directors, in the exercise of an honest 
discrétion, and wlth the knowledge and acquiescence of defendant's stock- 
holders, and upon thelr ratification and approval, and neither complainants 
nor either of the interveners offering any proof whatever In support of their 
bills upon this point, the court erred in making and entering said order and 
decree granting said Injunctlons and receiver. (3) Defendant's answers and 
proofs concluslvely showing that there had been no net earnings properly 
distributable as dlvidends to the preferred stockholders for any of the years 
for which complainants claim dlvidends, and that the stockholders and dlrect- 
ory of défendant, in the exercise of a reasonable and honest discrétion, had 
made ail the repairs, improvements, and renewals complained of from earn- 
ings of défendant, and had further used such earnings in the payment of the 
valld indebtedness of défendant, and that défendant, through ail thèse years 
for whlch dlvidends are claimed, was largely Indebted on claims having prlor- 
Ity over those of stockholders, and such payments for repairs, renewals, 
and Improvements and on indebtedness leaving no surplus with whlch to 
pay dlvidends, and complainants offering no proof whatever to sustain thelr 
allégations on thèse points, the court erred in making and entering the afore- 
sald order granting injunctions and appointing a receiver." "(7) Because the 
pleadings and uncontradlcted proof show that défendant was not insolvent, 
the court erred In the making and entering of said order and decree granting 
said Injunctions and receiver." "(12) Because it appears from the proofs on 
said heating that the holders of a large majority of both the preferred and 
common stock protest against the appointment of a receiver, indorsed the man- 
agement of défendant, and wlsh the corporation to continue In the conduct and 
management of its own affairs, the court erred in granting said injunctlon, and 
in appointing said receiver. (13) Because the preferred stock certificates, 
the résolutions and by-laws under and in pursuance of which they were issued, 
constitute their holders only stockholders, and not creditors of défendant as 
to the face of their stock, and there being fuU proof on the part of défendant 
that there were no earnings properly distributable as dlvidends on the pre- 
ferred stock, the court erred in granting said Injunctions and receiver." 

The appellees flled in this court a motion to dismiss the appeal, on the 
ground that the order sought to be revlewed Is an order appointing a receiver, 
and not a distinct order granting or continulng an tnjunction; that part of 
the order claimed to be an injunctlon being merely incidental to the order 
appointing a receiver, and not the sole or principal part of said order or decree. 

John M. Duncan and J, M. McCormick, for appellant 

W. S. Herndon, Ben B. Gain, and W. Frank Knox, for appellees. 

Bef ore PAEDEE and McCORMIOK, Circuit Judges, and SWAYNE, 
District Judge. 

[After stating the case as above, the opinion of the court was deliv- 
ered by PAEDEE, Circuit Judge. 

The flrst question to be passed upon is the motion to dismisa 
the appeal. The order appealed from was granted on an order to the 
défendant to show cause, if any it could, why a receiver and auditop 
should not be appointed as prayed forj and, as set forth in the state- 
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ment of facts, it is directed mainly, if not entirely, to the appointment 
of a receiver. The only — in terms — injunctive feature contained in 
the order is a paragraph to the effect that they, and each of them 
(that is, the défendant company and its ofBcers), are enjoined from 
interfering in any way whatever with the possession or management 
of any part of the business or property over which said receiver is 
appointed, or from in any way pre\ enting, or seeking to prevent, the 
discharge of his duties as such receiver. There is strong reason to 
hold that this provision is surplusage. An inliibition to the company 
and its ofiicers, as well as to ail otlier persons, to interfère, neces- 
sarily results from the order appointing the receiver. Any person con- 
nected with the company, or independent of the same, wlio interfères 
with tlie possession of a receiver appointed by the court, or liinders 
him in the discharge of his duties, is amenable to process for con- 
tempt, whether such inhibition is contained in the order appointing 
the receiver or not. If, after making the above order, the trial court 
liad entered, or if this court now should enter, an order in terms set- 
ting aside only the appointment of the receiver, ail the other parts 
of the original order would immediately and without spécifie mention 
disappear, and cease to hâve any force. 

In Highland Ave. & B. R. Co. v. Columbia Equipment Co., 168 U. S. 
627, 18 Sup. et. 240, the suprême court held that an order appointing 
a receiA-er, and containing no distinctive injunctive features, was not 
appealable. After quoting the section of the act creating the circuit 
courts of appeals (26 Stat. 517, as amended 28 Sitat. (566), the court 
says (page 630, 168 U. S., and page 241, 18 Sup. Ct.): 

"Under this sfction it has been cleeitled that, when an appeal is taken from 
an interloeutory order or decree granting or dissolving an injunetion, the 
wUole of such intorloeutory order or decree is before the court of appeals for 
review, and not simply that part which grants or dissolves the injunction; 
and tliat on tlie lieariiig in the court of ai)peals that court inay consider and 
décide the cas<! upon its merits. Smith v. Iron Works. 1C5 Tj. S. 518, 17 Sup. 
Ct. 407; In re Tam))a Suburban K. Co., 1C8 U. S. .583, 18 Sup. Ct, 177. But 
each of those cases proceeded upon the fact that there was a distinct order 
granting, eonthming, or dissolving an injunction. In the case at bar there 
is no such order. It is true, foUowing the order of appointment, there is a 
direction to the défendant, its officers, directors, and agents, to turn over to 
Campbell the property of which he is appointed receiver; but that is only 
incidontal and ancillary to the receivership. This is obvions, for, if the 
court suhsequently entered an order in terms setting aside only the appoint- 
ment of the receiver, ail the other parts of the original order would immedi- 
ately and without spécifie mention disappear, and cease to hâve any force. 
Indeed, the niere appointment of a receiver carries with it the duty on his 
part of taking possession, and the further duty of those in possession of yield- 
ing such possession. So that while, as a part of an order appointing a re- 
ceiver, there is something In the nature of a mandatory injunction,— that is, 
a command to the receiver to take, and to the défendant to surrender, pos- 
session,— yet such command is not technically and strictly an order o"f injunc- 
tion." 

In Ee Tampa Suburban E. Co., referred to above, which is relied 
upon to maintain the appeal in this case, it is stated in the headnotes 
that: "Where, as in this case, an order is made by a circuit court, 
appointing a receiver, and granting an injunction against interfering 
with his management of the property coniided to him, an appeal may 
be taken to the circuit court of appeals, carrying up the entire order." 
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An examination of the facts in that case will sbow fiât fhere was a 
preliminary order of injunction isSued before the appointment of a 
receiver, and that such preliminary order of injunction was continued 
at the time the receiver was appointed; and that the order appoint- 
ing a receiver contained a provision "enjoining the ofBcers, directors, 
and agents of the défendant companies from interfering in any man- 
ner whatever with the possession and management of any part of the 
property over which the receiver is hereby appointed, or from inter- 
fering in any way to prevent the discharge of the duties of such re- 
ceiver," language nearly identical with the order appointing a receiver 
in the présent case. In the opinion of Mr. Justice Fuller it is stated 
that a review was gought of two interlocutory orders, — one a prelim- 
inary restrainmg order, and the other appointing a receiver, and 
continuing the injunction, in aid of the receivership ; and he says : 

"By the seventh section of the judlciary aet of March 3, 1891, c. 517 (26 
Stat. 826, 828), as amended by the act of February 18, 1895, c. 96 (28 Stat. 
666), It Is provided: That where, upon a hearing in equity, in a district court 
or a circuit court, an Injunction shall be granted, continued, refused or dis- 
Bolved by an interlocutory order or decree or an application to dissolve an 
Injunction shall be refused in a case in which an appeal from a final decree 
may be taken under the provisions of this act to the circuit court of appeals, 
an appeal may be taken from such Interlocutory order or decree granting, 
continuing, refusing, dissolvlng, or refusing to dissolve an Injunction to the 
circuit court of appeals.' The suit In which the orders complained of were 
entered is one In which an appeal from a final decree might be talten to the 
circuit court of appeals, and this even though the question of the jurisdiction 
of the circuit court was Involved. U. S. v. Jahn, 155 TJ. S. 109, 15 Sup. Ct. 
39. An appeal to the circuit court of appeals might, therefore, hâve been taken 
from thèse orders, or from an. order refusing to set them aslde and dissolve 
the Injunction. We are not called on to say that an appeal would lie from 
an order simply appointing a receiver, but, where the order also grants an 
Injunction, the appeal provided for may be taken, and carries up the entire 
order, and the case may, Indeed, on occasion, be consldered and decided on its 
mérita Smith v. Iron Works, 165 U. S. 518, 17 Sup. Ct. 407." 

Considering thèse cases adjudged in the suprême court, I entertain 
grave doubts as to whether an appeal will lie in the instant case; 
but the majority of the court are of opinion that the appeal is war- 
ranted by the décision in Ke Tampa Suburban R. Co., supra. The 
motion to dismiss the appeal is therefore denied. 

Upon an appeal from an interlocutory order containing an injunc- 
tion the circuit court of appeals may consider and décide upon the 
propriety of the entire order, and even upon the merits of the case. 
See Smith v. Iron "Works, 165 U. S. 518, 17 Sup. C?t. 407. This case 
was before the court at the last term on appeal from a final decree 
dismissing the complainants' original bill for want of equity, and in 
that case (31 C. C. A. 139, 87 Fed. 612, 616) Judge Swayne, delivering 
the opinion of the court, said : 

"The bill allèges, and the demurrer admlts, that durlng the tIme In ques- 
tion the association had earned sufficient net profits from the opération of 
the compresses to pay the 6 per cent, dlvidend on its preferred stock. It also 
States that the said association wrongfully and wilIfuUy diverted the net 
profits earned by It, and has used and approprlated the same in divers and 
sundry ways, for the purpose of depriving the complainants of their dlvi- 
dends, and of destroying the value of the preferred stock; and this was done 
by the majority of holders of the common stock, In fraud of the rlghts of 
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complainants. While It has been determined that the claim of the holders 
of the preferred stock against the corporation is not strictly a debt, but is 
contingent upon the existence of sufflcient net profits to pay, it is évident 
that preferred stock is only a secnrity for a loan, upon which a certain and 
deflnite interest was to be paid while the corporation existed, and the full 
amount thereof returned to the lender when it was dissolved, before the 
holders of the common stock should receive anything. Tlie preferred stock- 
holder has no vote or voice in the management of the corporation. He pos- 
sessed none of the rights of a common stockholder as such, and about the 
only différence between him and the ordinary lender of money was that he 
was not to receive his interest unless there were sufficient net profits to pay 
the same. Therefore, so far as the face value of the preferred stock is con- 
cerned, it is in the nature of a debt against the corporation, and the interest 
thereon becomes a debt as soon as it can be shown that there were profits 
wherewith to pay It, and becomes a lien prior to the rights of tlie holders of 
common stock upon the net earnings, if there were such, for the amount of 
the dividend, and can be allowed wherever invested by the company. This 
contention is further maintained by the fact that the company reserved the 
right to issue, in lieu of the preferred stock, first mortgage bonds, bearing 
interest at the rate of 6 per cent, per annum, secured by a mortgage upon 
ail the compresses of tlie association; thus making this loan reprcsented by 
the preferred stock payable at any time upon the will of the corporation. The 
other allégations in complainants' bill in regard to judgments; the insol- 
vency of the corporation; 'that it could not be operated as a going concern 
with profit, and ought to be disintegrated, and the assets divided, and that 
part of the property had been sold without authority; that their right to hâve 
a dividend declared on their stock had been neglected and refused; that their 
riglit to receive the full face value thereof had been denied by the corpora- 
tion,' — are matters that can only be investigated and determined by a court 
of equity. The investigations of the amount of the net income, and the proper 
disposition thereof, the marshaling of assets, the priority of liens, and the 
foreclosure of same, as well as the prayer for injunction and receiver pen- 
dente llte, are proper matters for the considération of the chancelier, and 
cannot be proceeded with in a court of law. The case made by the bill, if 
sustained by proof, would undoubtedly entiUe complainants to relief." 

While holding that the original bill, if maintained, showed equities 
justifying the interférence of the court, our former décision did not 
undertake to point ont particular remédies; but from what was said 
it is easy to see that there might resuit an accounting to ascertain 
if there had been net earnings to such an extent as to warrant the 
payment of dividends upon the preferred stock, and also that, if cer- 
tain contemplated acts of mismanagemcnt were insisted upon, an 
injunction might be issued; but from nothing contained in the opin- 
ion does it foUow that, if the matters alleged in the original bill should 
be established, the complainants would be entitled pendente lite to 
hâve the entire management of the company's business and property 
taken out of the hands of its board of directors by the appointment 
of a receiver; certainly not unless it should also be clearly shown 
that the company was insolvent, and that its affairs had been, and 
were likely to be, mismanaged, to the great détriment of the stock- 
holders and creditors. On the case in the présent transcript it is 
an open question with us whether the afï'airs of the company hâve 
lately been managed well or ill, but it does appear that nearly ail the 
holders of preferred stock are also' large holders of common stock, 
and that a large majority of both, the common and the preferred, in- 
dorse and approve the management of the company's affairs since 
1893, hâve confidence in the présent board of directors and its pur- 
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poses, and strdngly oppose the âppointment of a receiver. Whether 
tiie Company is insolvent dépends !upon whether or not its past net 
earnings hâve been such as to require a dividend on the preferred 
stock for the j^ears 1893 to 1898, inclusive, in vi-hich event the debts 
due for dividends on such preferred stock, added to the conceded out- 
standing indebtedness, would probably exceed in aniount the value 
of ail the company's property. The test suggested by counsel for 
appellees, that the preferred stock and the guarantied dividends ac- 
cruing since 1892 amount to a sum largely in excess of the value of 
ail the company's property, and that, in fact, the common stock bas no 
interest vrhatever in the company's property, is not the correct test 
to apply, for, as a matter of fact, at no time since the company was 
organized has the value of its property been equal to the amount of 
the preferred stock. Viewing the complainants below (appellees hère) 
as stockholders applying for a receiver, the case made does not show 
that the company is insolvent in any such sensé as will allow a stock- 
holder to maintain a suit for the dissolution of the corporation, and 
the winding up of its affairs. Unless the corporation is insolvent, or 
its affairs are being fraudulently mismanaged by its offlcers in author- 
ity, to the détriment of creditors or stockholders, a court of equity 
ought not, at the instance of a stockholder, in the absence of statutory 
authority, to interfère tO appoint a receiver, with a view to the wind- 
ing up of the affairs of the corporation. So far, then, as the présent 
suit is one brought by stockholders of a corporation for the protec- 
tion of its assets and the liquidation of its affairs, no proper case is 
presented for the âppointment of a receiver. The complainants, as 
creditors, hâve no equity autboriaing them to apply for and obtain the 
âppointment of a receiver, for the simple reason that their clairas 
against the corporation hâve not been liquidated by decree or judg- 
ment, and are denied as existing, exigible debts. It is not necessary 
to cite authorities to the eflfect that in the courts of the United States 
a créditer who has no lien, and whose demand has neither been ad- 
judicated nor admitted, has no standing in equity for the âppointment 
of a receiver of his debtor's property, even if the debtor be insolvent. 
A discussion of the pleadings and évidence in the record on ail the 
points argued by the very able counsel at the bar and by brief would 
extend this opinion to great length, and would, in our view of the 
case, be nnnecessary. In our opinion, the case shown does not war- 
rant the âppointment of a receiver in the interest of either creditors 
or stockholders. If the complainants hâve an accounting as to the 
net earnings from 1893 to ' 1898, inclusive, and are allowed injunc- 
tions against any fraudulent or ultra vires acts proposed by the man- 
agement of the company, their rights will be f ully protected, at least 
up to such time as they can show to the court adjudicated demands 
entitling them to payment, and, failing that, to the liquidation of the 
corporation as insolvent. 

The order appealed from is reversed, and the case is remanded, with 
instructions to discharge the receiver, pass his accounts, and there- 
after proceed in conformity with the views herein expressed, and as 
equity may require. 
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BAKTOL V. WALTON & WHANX 00. et al. 

(Circuit Court, D. Delaware. February 17, 1899.) 

No. 169. 

1. CORPOHATIONS— COKTRACT OP SUBSCRIPTION TO BtOCK— SUIT TO ReSCIND VOU 

Fhaud. 

In a suit by a stoekholder for the rescission of his contract of sub- 
scription, on tlie ground of fraud inducing tlie same, the bill must set 
out speciflcally the facts whicb constitute the fraud relied upon, 

3. Same — Miskepresrntattons. 

To authorize the rescission of a subscription to stoclj, as having been 
Induced by misrepresentations, It must be alleged and proved that there 
was a false statement of facts, made with a fraudulent intent, and which 
was relied on. 

3. Same. 

The setting forth, in a prospectus of a corporation, of plans which 
would require that the whole amount of a proposed issue of preferred 
stocli should be subseribed and paid for, is not a représentation, to one 
subscribing to such stoclj, that none will be issued until it is ail taken, 
nor of any existing fact which would invalidate the contract of sub- 
scription if ail the stock is not taken; nor will an untrue statement by 
the officers that it is ail taken, made after a subscriber's stock is issued, 
afCect the validity of his subscription. 

4. Same — Discovery op Fraud — Lâches. 

A stoekholder who, over two years after he became such, and after 
the corporation lias become insolvent, brings suit for the rescission of 
his contract of subscription, on the ground that it was induced by fraud, 
must show that he acted with diligeuee after he discovered the fraud, 
and that it was such discovery, and not the failure of the enterprise, 
that impelled his action. 

This is a suit in equity by Henry W. Bartol, individually and as 
trustée, against the Wallon & Whann Company, a corporation, and 
James P. Winchester and Francis N. Buclc, as receivers of said Com- 
pany, for the rescission of a contract of subscription to the stoclc of the 
défendant company. 

Charles G. Eumford and James W. M. Newhn, for complainant. 
Lewis C. Vandegrift and Arthur W^. Spruance, for défendants. 

DALLAS, Circuit Judge. On June 27, 1892, the complainant pur- 
chased, in his own right, 100 shares, and, as trustée, 10 shares, of the 
preferred stock of the Wallon & Whann Company, a Delaware cor- 
poration, party défendant. About three months prior to this pur- 
chase a prospectus had been issued by a flrm of bankers, who were the 
agents of the Wallon & Whann Company in that behalf. The bill 
charges that: 

"This prospectus, for the purpose of fraudulently inducing your orator and 
others to buy the preferred stock of the Walton & Whann Company, made 
certain material représentations as to the finaneial condition of the Walton 
& Whann Company, which your orator has since discovered to hâve been 
false, and which he charges were then known by the officers of said Walton 
& Whann Company to be false." 

It further charges that : 

"The plan outlined by the said prospectus required that the whole con- 
templated issue of preferred stock, viz. $300,000, should, in good faith, be 
subseribed and paid for before any of it would be issued to purchasers there- 
of, and your orator subseribed for and paid for said stock in reliance upon 
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his belief that thereby the said Company would, slmultaneously with his sub- 
scriçtion, receive new cash capital amounting to |300,000; and this considéra- 
tion, togetlier witli tlie alleged financial condition of said Walton & Wliann 
Company, set fortli in said prospectus of March 24, 1892, were tlie reasons 
which induced hlm to purchase said one liundred and teu shares of its pre- 
ferred stock." 

Tlie bill prays: 

"First, that his subscriptions, îndividually and as trastee, for said one hun- 
dred and ten shares of stock, be declared void, as having been procured by 
fraud on the part of the said Walton & Whann Company; second, that your 
orator individually be declared a creditor of the Walton & Whann Company 
for the sum of $10,000, with interest from June 27, 1892, and that your orator, 
as trustée, be declared a creditor of said company for $1,000, with interest 
from June 27, 1892;" third, for process; and, fourth, for gênerai relief. 

From the preceding statement, it appears that the object of the 
suit is to obtain a decree annulling the complainant's subscriptions 
for the stock in question, "as having been procured by fraud," and for 
restitution of the money paid by him in pursuance thereof. The bill 
is founded solely upon the ground of fraud, and such a bill must al- 
ways be speciflc. It is not enough to charge fraud in gênerai terms. 
The facts constituting the fraud must be stated. Brooks v. O'Hara, 
8 Fed. 529-532; Patton v. Taylor, 7 How. 132-159; Very v. Levy, 13 
How. 345^61 ; Noonan t. Lee, 2 Black, 499-508 ; Voorhees v. Bone- 
steel, 16 Wall. 16-29. The pleader, in drafting this bill, did not over- 
look this requirement. He embodied in it a copy of the prospectus, 
which the plaintifif avers "induced him to purchase," and it spécifies 
the particulars in which that prospectus is alleged to hâve been false, 
and thèse spécifications I will consider after some principles of law 
which seem to be generally pertinent shall hâve been brieflly ad- 
verted to. To maintain a suit for the rescission of a subscription to 
stock, as having been induced by misrepresentation, it must be al- 
leged and proved, not only that the représentation was false, but 
also that the défendant made it "knowing it to be false, or with such 
conscious ignorance of its truth as to be équivalent to a falsehood." 
"The scienter must not only be alleged, but proved." Grriswold v. 
Gebbie, 126 Pa. St. 353-362, 17 Atl. 673. Fraud consista in intention, 
and that intention is a fact which must be pleaded, either by an ex- 
press averment or by such words as necessarily imply such intent. 
Moss V. Riddle, 5 Oranch, 351-357; Brooks v. O'Hara, 8 Fed. 529-532. 
Fraudulent intent may, of course, be f ound upon proof of a false state- 
ment of fact made as of the party's own knowledge, but not (if an 
actual intent to deceive be not shown) where the matter stated was 
only of opinion, estimate, or judgment, nnless such statement was 
based, by the person making it, upon his assertion of some fact which 
he knew to be false, or of the truth of which he was so ignorant as 
to make his assertion of it equally culpable. In short, there must be 
a false statement of fact, made with fraudulent intent, which, being 
believed and acted upon, causes damage. 

The bill sets forth that the financial condition of the Walton & 
Whann Company was stated in the prospectus as f ollôws : 

"Statement. 

"At the instance of Messrs. Elliot, Johnson & Co., Messrs. Heins & Whelen, 
public accountants and audltors, of No. 508 Walnut street, Phlladelphia, hâve 
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thoroughly examinée! the books and accounts of tlie Walton & Whann Oo. 
and its associated companies. Their detailed statements can be seen at the 
office of Elliot, Johnson & Co., Wilmiagton, Delaware. Letters from most 
prominent banljs and bankers, recommending Heins & Whelen for this pur- 
pose, can also be seen there. Thèse statements show an excess of assets 
over liabilities of $412,000. Valuations of assets were tested and borne ont 
by appraisements of the Wilmington plant by Job H. Jackson, Esq., of Jack- 
son & Sliarp Ce; Thomas H. Savery, Esq., of Pusey & Jones Co.; Al- 
fred D. Poole, Esq., of J. Morton Poole Co.; and by bids received for the 
shares of the Etiwan Phosphate Company and Keystone Chemical Co.,— 
ail of which can be examined upon application. The stockholders of the 
présent company hère agreed to guaranty the payment of ail bills receivable 
and debts due, as earried over in the statements above referred to. No es- 
tlmate of value bas been made, and no charge included, for good will, 
patents, trade-marks, etc., vi'hich company owns. The stockholders of the 
présent company receive, of the above capitalization, in lieu of their présent 
holdings, ail of the 4,000 (?400,000 par value) gênerai stock, and 120 shares 
(.$12,000 par value) of the preferred stock. The $288,000 preferred stock is 
issued to take up présent liabilities, and, when issued, will increase the 
above $412,000 excess of assets over liabilities that much, or to about $700,000. 

"June 23, 1892. Elliot, Johnson & Co. 

"Mr. Ephraim T. Walton and Mr. Francis N. Buck bave agreed not to en- 
gage or become interested in the business of manufacturing or selling ferti- 
lizers, Chemicals, etc., or any similar business, durlng the continuance of the 
said Walton & Whann Company, in any part of the United States in which 
the said company is now carrying on said business, and to serve the said 
Walton & Whann Oo. to the best of their abillty, for a term of ten years." 

In the prospectus of March 24, 18!)2, it is further stated, viz.: 
"Certiflcate of Earnings. 

"Philadelphia, Pa., March 14, 1892. 

"Messrs. Elliot, Johnson & Co., Wilmington, Del.— Gentlemen: We hâve 
examined the books and accounts of Walton & Whann Co. for the three years 
ending October 31, 1891, of the Etiwan Phosphate Co. for the three years 
ending May 31, 1891, and of the Keystone Chemical Co. of New Jersey for 
the three years ending December 31, 1891, and found the profits of the Walton 
& Whann Co., and of its interests in the said other two companies, after pro- 
viding for the cost of ail materials, wages, bad debts, expenses. renewal and 
repairs to plant and machinery, to hâve averaged, for the said three years, 
$77,436.68; and for the last year of the three, $75,466.63. Allowing a saving 
of interest of $20,625.00 per annum, which the proposed new capital would 
yield, the profits, in lieu of those above mentioned, would be; For the three 
years, $98,061.68; and for the last year, $96,091.(3. 

"Very respectfully yours, [Signed] Heins & Whelen." 

It is not alleged that any misrepresentation was contained in any 
part of the prospectus other than that above extracted; uat it is 
averred that this part was false in three particulars, and thèse enu- 
merated particulars will now be separately dealt with, but not in the 
order in which they are set ont in the bill. 

1. It is alleged that the prospectus was false in that "the company 
failed to secure bona flde subscriptions for ail the preferred stock"'; 
and this allégation appears to be based upon the preceding one, "that 
the plan outlined by the said prospectus required that the whole con- 
templated issue of preferred stock, viz. $300,000, should, in good 
faith, be subscribed and paid for befoi*e any of it could be issued to 
purchasers thereof." It is not, and could not be, alleged that the 
prospectus expressly stated anything of this sort, and ail that is as- 
serted, it will be observed, is that the plan which it outlined required 
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that the whple issue shcmld be subscribeâ, etc. This is not an alléga- 
tion of a représentation pf existing JEact, but, at tlie utmost, of a 
promise merely; and therefore, tiiough, possibly, a claim of con- 
tractualliability might havebeen founded upon it, it certainly cannot 
support the cliarge of fraud, whicb i^' tbe gist of the présent com- 
plaint. But it is not true that the prospectus outlined any plan f rom 
which even an agreement could be inferred that noue of the preferred 
stock would be issued until ail of it had been subscribed and paid for. 
It may be that such was the complainant's anticipation (he has testi- 
fied that he so "understood" or "assumed"), but anticipation is one 
thing, and contract is another, and a very différent, thing. The pros- 
pectus contains nothing whatever to indicate any mutual understand- 
ing to that eflfect, but, on the contrary, it refers to "ail shares issued," 
and to "outstanding preferred shares," in a way which would be in- 
sensible if it had been intended that, until ail the shares had been 
subscribed and paid for, no shares whatever could be issued. 

In connection with the allégation that the prospectus was false, 
because the company failed to secure bona flde subscriptions for ail 
the preferred stock, it is further alleged that, "in order to organize 
under the prospectus of March 24, 1893, and fraudulently obtain from 
your orator and others their subscriptions to said preferred stock, the 
ofiScers of the said Walton & Whann Company issued 1,000 shares 
thereof, of the par value of |100,000, to themselves, although they 
paid nothing therefor to the company." The complainant's position 
is not strengthened by this supplementary allégation, or by the évi- 
dence adduced with relation to it. The averment that the transac- 
tions referred to were made in order to organize under the prospectus, 
and to fraudulently obtain subscriptions, is absolutely negatived by 
the proofs. This stock was not issued for thèse purposes, or for 
either of them, but as collatéral security to enable the company to 
raise money upon the individual notes of its ofHcers, and it was in 
fact so used, and the money thus obtained was immediately received 
by it. It appears that there were a number of such transactions, and 
that they began a few days before the complainant's subscriptions 
were made, and covered a period comprising several months there- 
after. The prospectus says nothing about them, and, in the absence 
of any requirement that the stock should be ail issued and paid for 
before any of the subscriptions thereto would be binding, the relevancy 
of this matter is not apparent. Whether this mode of raising money 
was or was not a legitimate one need not be decided. It is clear 
that it was not adopted with any wrongful intent or for any frauda- 
ient object; but, even if it had been, the complainant could not be 
granted relief with respect thereto upon a bill charging false repré- 
sentations in the prospectus, and praying rescission upon that ground 
alone. It is true that a plaintilî may, in a proper case, be afforded 
relief under his gênerai prayer, but this can be done only where the 
relief asked is agreeable to the case made by the bill. The court 
will grant such relief only as the case stated will justify, and a bill 
framed for one purpose cannot be made to answer another. Story, 
Eq. H. §§ 40, 42. lï, therefore, the plaintiff has any separate and dis- 
tinct ground of complaint respecting the issuance of thèse 1,000 
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sLares, that ground cannot be considered hère, because it bas not been 
presented, and the fact that they were issued as they were bas, of 
course, no tendency to supjjort the unfounded allégation that the 
prospectus outlined a plan whlch required ail the preferred stock 
to be subscribed and paid for before any of it could be issued. 

Another averment, which may be appropriately considered at this 
point, is, in substance, that, at about the time the complainant raade 
his subscription, it was announced by the offlcers of the company 
that the entire issue had been subscribed, and shortly thereafter it 
was ail allotted, and thereupon a new board of directors was elected, 
in accordance with the plan set f orth in the prospectus. There is cer- 
tainly nothing in this statement, or in the accompanying allégation 
that "ail of said preferred stock was voted at said élection, and your 
orator supposed that ail of said preferred stoclc had been in good faith 
subscribed," to entitle the complainant to the relifef which he now 
asks. Ail that is hère set forth seems to hâve occurred after he had 
become a stockholder, and consequently cannot be said to bave in- 
duced him to do so, any more than could an occurrence arising after a 
sale had been completed create an implied warrant?. Morris v. 
Fertilizer Co., 28 U. S. App. 87-92, 12 C. C. A. 34, and 64 Fed. 55. 
The bill states that he purchased his stock on the 27th day of June, 
1892, and that the announcement of which he complains was made at 
"about" that time; but the proofs show that it must hâve been subse- 
quently made, and the corporation's minutes disclose that the meet- 
ing and élection to which the bill seems to refer, and at which the 
plaintifE appears to hâve been présent by proxy, was held upon No- 
vember 9, 1892, more than four months after his subscription. Tlie 
"announcement" was not made or referred to in the prospectus, which 
is alleged to hâve solely influenced him, and, no matter how it may 
bave been made, it is simply impossible that it, or any of the proceed- 
ings which ensued, could bave had anything to do with his prior pur- 
chase of the stock. 

2. It is alleged that the prospectus was false, in that "the profits 
alleged to hâve been made by the company for the three years end- 
ing October 1, 1891, had not been earned as alleged in said pros- 
pectus of March 24, 1892, and as to the last year, viz. that ending 
October 1, 1891, * * * instead of the company earning |75,- 
466.63 of profits, the business for that year was conducted at a loss." 
There is nothing in the prospectus upon which this spécification can 
be based, other than the "Certiflcate of Earnings" which it contains, 
and the statement respecting the persons by whom that certiflcate 
was made, as follows: 

"At the instance of Messrs. EUiot, Johnson & Co., Messrs. Heins & Whelen, 
public accountants ancl auditors, of Xo. 508 Walnut street, Philadelphia, hâve 
thoroughly examinée! the books and accounts of the Walton & Whann Com- 
pany and its associate companies. Their detailed statements can be seen 
at the. office of Elliot, Johnson & Co., Wilmington, Delaware. Letters from 
most prominent banlis and banliers, recommending Heins & Whelen for this 
purpose, can also be seen there." 

The prospectus contained no independent estimate of profits. It 
represented that Heins & Whelen had made a certain certiflcate with 
respect to them, and this représentation was true. It, impliedly, 
92 F.— 2 
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also asserted that this certiflcate was made, accepted, and presented 
in good faith, and tliere is nothing whatever in the proofs to war- 
rant the imputation that it was not, but, on the contrary, my ex- 
amination of the évidence has satisfled me, not only that the matter 
certifled was believed to be true, but that in point of fact it was true. 
3. It is alleged that the prospectus was false, in that "the alleged 
excess of assets over liabilities of 1412,000 was the resuit of a fraud- 
ulent overvaluation of the assets for the purpose of selling the pre- 
ferred stock." The ternis of the prospectus to which this spécifi- 
cation relates are: 

"Thèse statements [made by Heins & Wlielen from the books and accounts] 
show an excess of assets over liabilities of $412.000. Valuations of assets 
were tested and borne out * * * by bids received for the shares of the 
Etiwan Phosphate Co. and Keystone Chemical Co., aU of which can be 
examined upon application." 

That this représentation was literally true is not questioned ; that 
statements made by Heins & Whelen did show an excess of assets 
over liabilities of |412,000, and bids had been received for the shares 
of the Etiwan Phosphate Company and Keystone Chemical Company 
to test and bear out their valuations. Yet, if that valuation was, 
as is alleged, "the resuit of a fraudulent overvaluation of the assets 
for the purpose of selling the preferred stock," the prospectus, 
though true in terms, was false in effect, and therefore quite as 
potent an instrument of déception as if it had distinctly embodied a 
positive misstatement, and its suggestion that the papers to which it 
referred could be examined upon application would not make it any 
less covinous. Subscribers to the stock might hâve examined those 
papers to obtain information of détails, but they were not bound to 
look beyond the prospectus for the purpose of assuring themselves 
that its représentations were honestly made. They had a right to 
believe, without inquiry, that the bids it mentioned had not been 
made (as the complainant charges they were) as part of a fraudulent 
scheme, known to the oftlcers of the company, to overvalue its as- 
sets. But this charge has not been sustained. There is no évidence 
to impeach the statements made by Heins & Whelen. I am con- 
vinced that it was intended that their investigations should be made 
uprightly, and that the results which they reached were in fact con- 
scientiously arrived at. Their conclusions, as the prospectus stated, 
were founded upon their examination of the books and accounts, and 
the bids which were made (as was also stated in the prospectus) 
were regarded as tests merely of the correctness of their déductions. 
Their business réputation, as well as that of the offlcers and of the 
bankers of the company, was at stake, and of this they appear to 
hâve been duly mindful. The value of the assets was a matter of 
judgment and opinion, and they estimated it in what was probably 
the only way in which it was possible to do so. They truly and 
plainly disclosed the method they had followed, and it has not been 
shown that this method was either adopted or pursued with intent 
to deceive, or for any fraudulent purpose whatever. Though sus- 
picion may be aroused as to the sincerity of the ofEers of purchase, 
the évidence, as a whole, would not sustain a flnding that they were, 
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as is averred, made and received as part of a scheme of overvalua- 
tion. Indeed, althougli, in the light of the présent situation of af- 
fairs, tlie appraisement which was made of tlie real estate, as well 
as the value which was put upon the Etiwan and Keystone shares, 
may seem to hâve been excessive, yet, at that time, they might well 
bave been supposed to be conservative and reasonable. I see no 
reason to doubt that they were so regarded by ail of those who are 
now charged with complicity in a plot to cheat by means of willful 
and deliberate falsehood. 

It is easy, in view of the subséquent failure of the Walton & 
Whann Company and of the large losses suffered by its creditors, to 
A'olunteer the opinion that it was insolvent when the prospectus was 
prepared. But the status of the corporation at that time, with the 
surrounding conditions, is the better test of whether there was fraud 
in the minds of those who issued it. An examination of the com- 
pany's books, as they then were, shows, by the testimony of a dis- 
interested accountant, that it was then flnancially sound, and was 
making large profits; and in view of thèse faets, and of ail the évi- 
dence, it is not possible, in reason and common fairness, to say that 
the Company or its officers had a fraudulent purpose in promulgat- 
ing the valuation which the accountants placed upon its assets. I 
do not believe that they then supposed it to be insolvent, or in dan- 
ger of insolvency; but, on the contrary, I believe that the account- 
ants' statement was accepted in good faith, and that the insolvency 
which afterwards occurred was caused by a dépréciation of values 
and other circumstances which had not been foreseen. Bank v. Eog- 
ers, 3 U. S. App. 406-413, 3 G. C. A. 666, and 53 Fed. 776. With réf- 
érence to the entire case, the language adopted by the court of ap- 
peals from the opinion of the court below in Richardson v. Walton, 
17 U. S. App. 525-527, 9 C. C. A. 605, and 61 Fed. 536, may be aptly 
quoted : 

"The burden of proof is upon the plaintiff. The bill charges fraud. * * » 
To entitle the plaintifC to relief, the proofs should be free from ail doubts and 
convincing. But they do not appear to be so. Taking the proofs as a wliole, 
this much can be safely said: that the évidence is not so clear and satisfac- 
tory as to justify a decree sustaining the charge." 

The subscriptions in question were made in June, 1892, and upon 
January 29, 1895, the plaintiiï, for the flrst time, asserted a right and 
purpose to rescind. In the bill no particulars are stated to account 
for this procrastination. It states merely that the complainant had 
"since discovered" that the représentations complained of were f aise ; 
that, since the appointment of the receivers of the Walton & Whann 
Company, he had "discovered that flctitious subscriptions for |100,- 
000 of said preferred stock were taken"; and that after discovering 
this fact he elected to rescind. In my opinion, it was incumbent 
upon Mm to state with more exactness the times at which he made 
thèse discoveries, and to détail the circumstances, if any, which oc- 
casioned his failure to make them sooner. But, waiving this ques- 
tion of pleading, I hâve examined the proofs, and from them I find 
that the complainant received a dividend upon his stock in June, 
1892, and again in April, 1893; and that upon June 13, 1893, he was 
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présent ât, aiïd actively participated in the proceedings of , a spécial 
meeting of the stoekholders, at which provision was made to borrow 
140,000 upon mortgage, and a committee, consisting of the plaintitï 
and others, was "appointed to take into considération the adrisa- 
bility of selling the interest of this corapany in the capital stock ot 
the Etiwan Phosphate Company," with aufhority to direct the oflfl- 
cers to make said sale; and that the plaintiff, as a witness on his 
own behalf, upon being asked by his counsel, "Did you afterwards 
discover that any statement contained in the prospectus was untrue, 
and, if so, in what respect, and when did you discover it?" in sub- 
stance testified, in response to this question and to several which fol- 
lowed, that he was told that the company was in urgent need of 
money ; that he went to a meeting of which he could not flx the date, 
but which plainly appears to hâve been that of June 13, 1893; that 
this meeting was held "to consider ways and means"; that it was then 
and there suggested that the Etiwan property should be sold at a 
much lower figure than it had been taken at in valuation; that he 
then asked Messrs. Walton & Buck how it came tliat this asset, which 
had been represented as such a very valuable one, had suddenly be- 
come worth so much less money, and then it was that he discovered 
that a large amount of the pref erred stock of the company had never 
been sold, and that the valuation of the Keystone Chemical Oompanies 
was based on a bid of Capt. Lemaister; that thèse were the principal 
matters as to which the statements contained in the prospectus were 
untrue and misleading; and that he purchased on the faith of the 
truth of the statements contained in the prospectus, which he after- 
wards found to be untrue by his examination of the affairs of the 
company within a shor-t time after his purchase. In June, 1894, the 
company being then insolvent, Messrs. Winchester and Buck became 
its receivers, and to them the demand for rescission was made, but 
not until seven months after their appointment, and about one year 
and seven months after the stoekholders' meeting of June 13, 1893. 

In a case of this sort, even when clearly made out, it is the diligent 
only, and not the supine, that equity will relieve; and diligent this 
complainant certainly was not. He sought to repudiate a contract 
which he had made with the expectation of profit, but not until after 
it had become manifest that it had entaHed a loss. He allèges that 
he was led into it by fraud, but he should hâve made it clear tliat it 
was the discovery of the fraud, and not the failure of the enterprise, 
which impelled him to retreat from it, and this he has not done. It 
cannot be pretended that he was prevented from examining for him- 
self into the affairs of the company. Indeed, he has said that he did 
so a short time after his purchase, and then found that the statements 
on the faith of which he had purchased were untrue; and I am fully 
convinced that ail that he now complains of was as well understood 
by him at least 18 months before as at the time he flled his bill, and 
certain it is that at least as far back as June, 1893, he had knowledge 
of facts which not only should hâve put him upon inquiry, but which 
did actually lead him to inquire; for this he has practically admitted 
in his testimony. It is needless- to multiply citations (as might 
readily be done) to show that, under thèse circumstances, any right 
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of rescission, which he might otherwise hâve had, was lost by fail- 
nre to assert that right in due season. Ogilvie v. Insurance Oo., 22 
How. 380-390; Wallace v. Hood, 89 Fed. 11. The learned counsel 
for the complainant has pressed upon my attention the case of Bank 
V. Newbegin, 20 0. C. A. 339, 74 Fed. 135; but the judgment in that 
case does not go far enougli to avail the plaintifE in this one. It 
was there decided that recovery could be had notwithstanding the 
insolvency of the défendant bank ; but hère the obstacle to the right 
of the complainant to maintain his bill is not nierely that the Walton 
& Whann Company had become insolvent before he claimed to avoid 
his contract, although that fact is, in my opinion, properly for con- 
sidération, in connection with the other facts, upon the question of the 
motive which actuated him in making that claim. Much that was 
said by the court in the Newbegin Case is pertinent to the présent 
one, as tending, not to uphold, but to defeat, the complainant's con- 
tention. It was an action at law. That the plaintifï's purchase had 
been induced by false and fraudulent représentations was conceded. 
The questions whether the plaintifE exercised reasonable diligence 
in discovering the fraud, and in electing to cancel his subscription 
after he had become aware that he had been defrauded, had been sub- 
mitted to the jury; and this the appellate court held to hâve been 
properly done, and that the verdict on those issues was conclusive. 
It was said that it was "clear that the jury were entitled to détermine 
whether the plaintiff was guilty of any want of diligence, either in dis- 
covering the fraud, or in notifying the défendant bank of his intention 
to rescind, or in bringing a suit for that purpose after the fraud was 
discovered" ; and thèse are precisely the questions which the court has 
considered in the présent case, and with respect to which the conclu- 
sion has been reached that the plaintiff was plainly not diligent. 

The bill is détective in that it conta ins no offer to return the 
amount of the dividends which the plaintiff admittedly received upon 
this stock, or to submit himself to hâve that amount deducted from 
the sum for which he prays to be deelared a creditor of the Walton 
& Whann Company. I think, however, that, as matter of form and 
pleading, this point need not at this stage be insisted upon; but, as 
matter of substance, it seems to me to be perfectly clear that a decree 
which, without requiring the complainant to refund the money which 
was paid to him upon this stock, should annul the contract under 
which it was acquired, would (even if otherwise proper) be manifestly 
inéquitable and unjust. The bill will be dismissed, with costs. 
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In re BAELB, 

(Cîrcnit Court, E. D. Pennsylvanla. February 27, 1899.) 

Natiowal Banks— Salk o» Collaterals bt Receivee— Powbr of Court to 
Ordeb. 

The courts are not vested wlth any gênerai supervlsory or directlng 
power over the liquidation of Insolvent national banks, and cannot order 
or authorlze a receiver to sell at private sale securlties held by the bank 
as pledgee, which do not corne within the authority glven by Rev. St. { 
5234, to order the sale or compoundlng of bad or doubtful debts, or the 
sale of real or personaJ property of the association. 

This was a pétition by George H. Earle, as receiver of the Chestnut 
Street National Bank, for an order authorizing him to sell certain 
collaterals. 

Asa W. Waters and W. H. Addicks, for petitioner. 

DALLAS, Circuit Judge. The prayer of the annexed pétition îs 
for a decree authorizing the petitioner, as the receiver of a national 
bank, to sell certain certiflcates of stock, v^hich were held by the bank' 
as pledgee, and not as owner, at private sale, "the proceeds thereof 
to be applied by him to the part payment of said notes," etc. The 
authority to make such a decree is supposed to be conferred by sec- 
tion 5234 of the Eevised Statutes. But it is not. That section pro- 
vides that a court of record of compétent jurisdiction may make an 
order to sell or compound bad or doubtful debts, or for sale of real 
or Personal property of the association. The order now asked is for 
neither of thèse. It is obviously not for the sale or compounding of 
a debt, and the property which it is contemplated to sell is not the 
property of the association. No gênerai advisory or directing power 
is vested in the court. It is for the receiver, under the direction of 
the comptroller, to collect ail debts, dues, and claims belonging to the 
bank, in accordance with the provisions of law. It is only when debts 
are bad or doubtful, and it is deemed expédient to sell or compound 
them, that the court can be called upon to make any order respecting 
them. 

The learned counsel of the petitioner hâve referred me to the cases 
of EUis V. Little, 27 Kan., 707, and In re Third Nat. Bank, 4 Fed. 775. 
I flnd nothing in either of them to lead me to doubt the correctness of 
the views I hâve hastily expressed. The! pétition is dismissed, with- 
out préjudice. 



CHICAGO, B. I. & P. ET. CO. v. ST. JOSEPH UNION DEPOT OO. 
(Circuit Court, W. D. Missouri, St Joseph Division. January 31, 1898.) 

L JUDGMENT— EpFBCT AS ADJUDICATTOir— SniT ON DIFFERENT CAUSE OF AOTION, 

While a judgment Is an absolute bar to a second suit between the par- 
ties on the same cause of action as to ail matters which were, or which 
mlght hâve been, litigated in the suit, where the second suit is on a différ- 
ent cause of action, a différent rule applies, and the effect of the former 
Judgment as an estoppel Is Umited to matters which were actually liti- 
gated and detenulued. 
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8. JURTSDJCTION^ OF FEDERAL CODRTS— EnJOINING SuITS IN THB StATE COUETS. 

Under Eev. St. § 720, a fédéral court has no power to enjoin the main- 
tenance o( an action in a state court on the ground that it has in a former 
action between the same parties adjudicated the questions Involved, 
where the state suit Is on a différent cause of action; the effect of the 
fédéral judgment as an estoppel In such case belng a matter of évidence 
which the state court has the right to détermine, its judgment, if it fails 
to glve due faith and crédit to the fédéral judgment, being reviewable 
by the supreine court of the United States.i 

On Motion for Temporary Injunetion. 

Karnes, Holmes & Krauthoff, for plaintiff. 

Spencer & Mossman, Frank Hagermati, and Willard P. Hall, for 
défendant. 

ADAMS, District Judge. This îs a motion for a temporary in- 
junetion to restrain the défendant from prosecuting certain suits al- 
ready instituted by it in the state court, and to restrain it from in- 
stituting other suits alleged to be threatened by it. The facts, as 
shown by the bili, exhibits, and affidavits flled, are substantially as 
follows: The défendant claiming to hâve a cause of action against 
the eomplainant for certain installments of rent due défendant for 
use of its dépôt in St. Joseph for the months of May, June, July, 
August, and September, 1897, amounting in the aggregate to $1,- 
997.89 on the 18th day of December, 1897, instituted a suit in the 
circuit court of Buchanan county to recover the same. At a later 
date the défendant, claiming to bave another cause of action against 
eomplainant for like installments of rent due it for the use of its 
dépôt by eomplainant for the months of October, November, and 

December, 1897, aggregating the sum of |1,599.54 on the day 

of January, 1898, instituted another suit in said circuit court of 
Buchanan county for this last-named amount. The rent thus sued 
for in each of said actions was, under the contract claimed by de- 
fendant to create its right thereto, due and payable in monthly in- 
stallments. It further appears from the bill and aiïQdavit flled by 
the défendant that the défendant has given out and now threatens 
to continue to institute suits against the eomplainant for such rent 
whenever the amount due reaclies a sum near to, but not exceeding, 
$2,000 (which would be every three or four months). Complainant 
daims that, according to the true interprétation of divers contracta 
and conveyances through which it claims a right to such rent, it is 
not indebted to the défendant theref or at ail ; in other words, that 
it has a suflQcient défense to the suits so instituted and to such as are 
so threatened. Among other défenses which it claims to hâve is 
this: That in April, 1897, défendant instituted a suit against it in 
the circuit court of Buchanan county for several installments of 
said rent then alleged to be due and unpaid, predicating its right to 
recover upon the same grounds as are alleged in the two suits in- 
stituted as first herein stated (which, for brevity's sake, will here- 
after be called "state suits"); that said suit, which will hereafter be 
called the "fédéral suit" was duly removed to this court, and upon a 

1 As to enjolnlng suits la state courts, see note to Garner v. Bank, 16 0. O. 
A. 90. 
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trial upon its merits was, prior to the institution of the state suits, 
adjudged in favor of complainant. This judgment, complainant 
claims, is a conclusive estoppel, upon the principle of res adjudicata, 
of défendant'» right to rent as sued for in the state suits, and as 
threatened to be sued for in the future. 

Complainant contends that the judgment of this court so rendered 
is res adjudicata of the questions involted in the state suits, and 
that for this reason this court ought to enjoin the further prosecu- 
tion of the state suits. The défendant, on the other hand, claims 
that by the exhibits and afQdavits presented on this motion it ap- 
pears that the state suits now sought to be enjoined are différent 
in their causes of action, and raise différent issues, from those in- 
volved in the fédéral suit so decided in this court, and that, there- 
fore, such suit is not res adjudicata of the state suits. It is not 
claimed by complainant's counsel that the causes of action attempted 
to be litigated in the state suits are either of them for the same 
cause of action as that litigated and determined in the fédéral suit. 
The most that is claimed is that the right of the parties was so fixed 
in the fédéral suit that any other cause of action depending upon a 
considération of the same facts is barred thereby. Such being the 
facts, it is clear that the judgment in the fédéral suit is not an ab- 
solute bar to recovery in the two state suits. It opérâtes as an es- 
toppel only concerning those matters in issue, or points controverted, 
upon the détermination of which the judgment was rendered. Mr. 
Justice Field, speaking for the suprême court of the United States 
in Oromwell v. Sac Ce, 94 U. S. 353, says: 

"In ail cases where It is sought to apply the estoppel of a judgment ren- 
dered upon one cause of action to matters arising in a suit upon a différent 
cause of action, the inqulry must always be rpade as to the point or question 
actually litigated and determined in the original, action; not what might hâve 
been thus litigated and determined. Only upon such matters is the judgment 
conclusive in another action." , 

The fédéral suit was for the rent of the. dépôt for certain months. 
If an action were subsequently brought by the same party for the 
rent of the dépôt for the same months, the former judgment would 
constitute an absolute bar to such prosecution. It would be a "â- 
nality upon that cause of action conciuding parties, and those in 
privity with them, not only as to every matter which was offered 
and received to sustain or defeat the claim or demand, but as to any 
other admissible matter which might hâve been offered for that pur- 
pose." 2 Blaclî, Judgm. § 506. If, on the other hand, an action be 
subsequently brought, like the state suits now in question, seeking 
recovery of rent for différent months, a différent effect is given to 
the former judgment. Its effect and extent as an estoppel must dé- 
pend upon a considération and détermination of the similarity of the 
issues actually tried, and this involves à considération of the record 
on which the Judgment in thé first casé was rendered, and a com- 
parison thereof with the issues presented in the subséquent cases. 
For thèse reasons, a judgment pleaded as res adjudicatia in a suit 
upon a différent cause of action, involving a contest as to its force 
and effect, must be brought to the attention of the court in the form 
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of évidence. 2 Black, Judgm. § 506; 1 Herm. Estop. Ees. Jud. § 
106; Cromwell v. Sac. Ce, 94 U. S. 351. Its force and effect are 
essentially evidential. 

Such being the case, is complainant entitled to an injunction stay- 
ing the prosecution of thèse state suits? Section 720, Rev. St. U. 
S., is as follows: 

"The writ of injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in the cases where 
an injunction may be authorized by any law relating to proceedings in bank- 
ruptcy." 

It is settled by repeated adjudications of the suprême court that 
fhis section does not apply to such proceedings in state courts as are 
instituted for the purpose of hindering or obstructing the fédéral 
court in the proper exercise of jurisdiction alreadv acquired by it. 
French v. Hay, 22 Wall. 250; Dietzsch v. Huidekoper, 103 U. S. 494. 
In thèse cases, and in others to which my attention bas been called, 
the court treats the bill as ancillary to the suit of which it first ac- 
quired jurisdiction, and in which it rendered a judgment, or pro- 
nounced a decree, and awards an injunction to make effectuai such 
judgment or decree; otherwise, the state courts might attack and 
entirely annul the judgment of the fédéral court, and take away from 
suitors the substantial fruits of a victory achieved. In order, there- 
fore, to enforce its own jurisdiction, and afford the fuU relief ad- 
judged by it to suitors, the fédéral courts may award an injunction 
against proceedings in a state court, notwithstanding the prohibi- 
tion of section 720. In other words, section 720, when properly con- 
strued in the light of other acts of congress conferring jurisdiction 
upon fédéral courts, has no application to such proceeding. Accord- 
ingly, I believe that an injunction could and should be granted to 
complainant, if the défendant were attempting, by the use of state 
courts, to prevent the enforcement of the judgment rendered in the 
fédéral suit. The fédéral court had full jurisdiction over the par- 
ties in that cause, and adjudged the controversy between them. Its 
process should go accordingly, and any interférence with it should 
be rigorously stayed by the strong arm of its chancellors. 

But does the principle which warrants injunctive relief in such 
case apply to suits of the character of the state suits now under 
considération? As already stated, the causes of action sued on in 
the state suits are each for installments of rent for the use of the 
dépôt, accrued since those which were the subject of the fédéral suit. 
Not only so, but a comparison of the pleadings in thèse cases dis- 
closes that the défendant plants itself on a différent contract, at 
least one alleged to hâve been made at a différent time than that 
relied upon in the fédéral suit. Manifestly, then, the judgment in 
the fédéral suit is not, and cannot be, an absolute bar. It is an es- 
toppel only in so far as the points or questions actually litigated 
and determined in it are the same as those which arise in the state 
suits. The existence and extent of the estoppel, if any, must, there- 
fore, be determined by évidence; that is, by the record and proceed- 
ings in the former suit. The limitation upon the opération of sec- 
tion 720, supra, created by judicial interprétation and construction. 



26 92 FEDERAL .REPORTER. 

as aiready seen, solely for the purpose of protecting and conserving 
the jurisdiction of the fédéral courts in appropriate cases, cannot, 
in my opinion, beextended so as to vest in tlie fédéral judiciary the 
power to grant an injunction in violation of the express langiiage of 
the section, for the purpose of placing its own interprétation upon 
the force and effect of évidence which may be ofîered as a défense 
to another suit on a cause of action différent from that in which it 
rendered the judgment. Dial v. Reynolds, 96 U. S. 340; Sargent v. 
Helton, 115 U. g. 348, 6 Sup. Ct. 78. 

Again, it is not necessary to exercise the jurisdiction now invoked 
in order to secure to the complainant the full beneflt of the consti- 
tutional provision requiring full faith and crédit to be given in each 
state to the public acts, records, and judicial proceedings of every 
other state. It is familiar doctrine that this constitutional jjrovi- 
sion requires full faith and crédit to be given in each state to the 
judicial proceedings of fédéral courts, as well as courts of the state. 
Therefore, when the state suits now under considération shall be 
brought on for trial, it will be the duty of the state court to give 
full faith and crédit to the judgment of this court rendered in the 
fédéral suit; and whether such due efïect be given to the judgment 
of this court will be a fédéral question, and, if decided against the 
complainant in this case, may be taken to the suprême court of the 
United States on a writ of error. Orescent Citv Live-Stock Co. v. 
Butchers' Union Slaughter-House Co., 120 U. S. 141, 7 Sup. Ct. 472. 

For the foregoing reasons, I am of the opinion that the complain- 
ant is not entitled to a temporarj- injunction to restrain the prosecu- 
tion of the two cases already Instituted against it in the circuit court 
of Buchanan county, as prayed for in its bill. 

By agreement of the parties the other question presented by the 
pending motion will be disposed of on final hearing. 



FRENCH et al. v. UNION PAC. RY. CO. et al. 
(Circuit Court, S. D. New York. February 22, 1899.) 

REOEIVERS — SCIT AGAINST IH ANOTHER JuRISUICTION — POWBR OF COITUT TO 

CoNTROL Action. 

A court bas no jurisdiction In a suit by a ereditor of an Insolvent corpo- 
ration against receivers appointed by another court, though the suit is 
brought by leave of such court, to comi»! the receivers to pursue any 
particular course for the recovery of prot)erty or assets of the corporation, 
nor to control them in the management of the property, as such matters 
belong exclusively to the court, and in the cause in which they were ap- 
pointed. i 

ïhis was a suit in equity by Josiah B. French and others against 
the Union Pacific Railway Company, its receivers, and others. 
Heard on demurrer of the receivers to the bill. 

George H. Yeaman, for plaintiiïs. 
Artemas H. Holmes, for défendants. 

1 As to suits by and against receivers of fédéral courts, see note to Plow 
WorliS v. Finlis, 26 C. C. A. 49. 
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WHEELER, District Judge. The orators are alleged to be, re- 
:spectively, holders of mortgage bonds of the Leavenworth, Topeka 
& Southwestern Eailway Company, guarantied by the défendant the 
Union Pacific Eailway Company, upon which they are compelled to 
rely for security, and against which two of them hâve obtained judg- 
ments upon their respective guaranties, in the city court of the city 
of 2s'ew Yorlc, tliat remain unsatisfied. Several of the défendants 
are receivers of the Union Paciiic Eailway Company; and several 
others are a reorganization committee in the formation of the Union 
Pacific Eailroad Company, as the successor of the Union Pacific 
Eailway Company. The bill further allèges that but 16 per cent, of 
the subscriptions to the capital stock of the Union Pacific Eailway 
Company was paid in; that many millions of stocks and bonds 
owned by the Union Pacific Eailway Company were deposited as 
collatéral security with J. Pierpont Morgan & Co.; that 15 per cent. 
of the subscriptions to the capital stock bas been paid to the re- 
organization committee; that the receivers bave been requested to 
recover this property and money, and the balance of the subscrip- 
tions, for the satisfaction of the guaranties of the orators, ail which 
has been refused; and that leave to brin g tins suit against the re- 
ceivers bas been granted by the court that appointed them. The 
receivers hâve demurred to the bill, and the demurrer has now been 
heard. 

The granting of leave to bring this suit does not confer upon this 
court any jurisdiction to grant in this suit any relief which does not 
belong to such a suit, nor give to the court in this cause any part 
of the merely administrative power of the court over its receivers 
in that cause. The orators are, according to the bill, merely unse- 
cured creditors of the Union Pacific Eailway Company, with the right 
to reach the unincumbered assets of that company, and the excess 
of incumbered property over the incumbrances, for the satisfaction 
of their claims. The receivers are complained of hère for nonfeas- 
ance in their duties merely. They are not alleged, as the bill is un- 
derstood, to hâve interfered with any of the property or rights of 
the orators, but are charged only with failure to take measures to 
secure assets of the corporation, of the property of which they are 
receivers, for the payment of the claims of the orators from such 
assets, when recovered. This court cannot in this cause compel the 
receivers of any court in another cause to pursue any particular 
course for the recovery of property or assets for any class of cred- 
itors, or control them in their management of any such proceedings 
when taken. Ail that necessarily belongs to the court whose re- 
ceivers they are, and it cannot with propriety and safety be assumed 
by any other court. The receivers, as such, in that right, bave no in- 
terest in the subjects of their receivership, except through the power 
of the court appointing them; and ail right of recovery by them, as 
such, cornes from the power of that court in that cause, and no court 
in any other cause can set that power in motion. In this view, the 
question of misjoinder of plaintiffs, that of the sufficiency of the 
judgments for reaching équitable assets by those recovering them, 
and that whether judgments for some would answer for ail, are im- 
material. Demurrer sustained. 
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FRENCH et al. v. UNION PAC. RY. CO. et al. 

(Circuit Court, S. D. New York. February 22, 1899.) 

Equitable Jurisdiction— Enjoining Actions at Law. 

An insolvent corporation cannot maintain a bill to restraln creditors 
from proseeuting actions on their respective claims, on the ground of pre- 
venting a multiplieity of suits, when sucli creditors are seeking to reacti 
équitable assets of the corporation, to do which it is necessary tliat tbey 
slîould obtain judgments on their claims. 

In Equity. 

Bush Taggart, for plaintifEs. 
George H. Yeaman, for défendants. 

WHEELER, District Judge. This is a cross bill filed by the de- 
fendant the Union Pacific Eailway Company in the original cause, 
decided upon the demurrer of the receivers to restrain a multiplieity 
of suits upon the guaranties, which has been heard on demurrer. 
92 Fed. 26. The défendant does not admit that the two suits al- 
ready brought are sufflcient, so far as proceediugs at law may be 
required, for reaching équitable assets; nor that valid judgments 
by some would be suiHcient for ail. The plaintifls cannot properly 
be restrained from taking such steps as may be necessary to reach 
équitable assets, if any such should come within reach. No équi- 
table ground for maintaining this bill is, in any view, made to appear, 
Demurrer sustained. 



REYMANN BREWING 00. v. BRISTOR, County Treasurcr. 

(Circuit Court, S. D. Ohio, E. D. February 24, 1899.) 

No. 852. 

Intoxicattng Liqtjohs— Taxation oï' Business— Dow Law of Oiiio. 

Under the Dow law (83 Ohio Laws, p. 157, and amendments), which 
Imposes a tax upon each place where the business of trafflcklng in liquors 
is carried on, and deflnes such business as the buylng or procuring and 
selling of liquors, not including the manufacture of liquors from the raw 
material, and the sale thereof at the manufactory by the manufacturer 
In quantifies of one gallon or more at a time, a storage hoiise or room 
maintained by a brewing company at a place other than its brewery, 
where béer is stored, and from which it is sold and delivered to retail 
dealers in the same packages in which it is recel ved, from the brewery, 
is subject to the tax; and in that respect the law does not discriminate 
In favor of manufacturers who are résidents within the state. 

This was a suit in equity by the Reymann Brewing Company 
against Harry Bristor, treasurer of Jefferson county, Ohio, to re- 
strain the collection of certain taxes. 

John A. Howard, for complainant. 
A. C. Lewis, for défendant. 

THOMPSON, District Judge. This cause is submitted upon the 
bill and a written statement of facts agreed upon by the parties. 
The statement of facts is as follows : 



KEYMANN BREWING CO. V. BEISTOB. 29 

"Statement of Facts Agreed. 

"The Rpymann Brewiiig Company, tlie complamant, is a corporation rési- 
dent in, and a eitizen of, tlie state of West Virginia, and owns and opérâtes 
a brewery at Wheelingr, West Virginia, lYbere it manufactures a beverage, of 
malt and intoxicating liqiior. commonly known as 'béer.' It packs sald béer 
in wooden barrels of varions sizes, and also in glass bottles, which bottles 
are packed in M'ooden boxes, called 'cases' ; twenty-four quart bottles or tbir- 
ty-slx pint bottles being packed in each case. Thèse barrels and cases are 
packed at the brewery of the Reymann Brewing Company, at Wheeling, in 
the State of West Virginia, there delivered to the common carrier, the rail- 
road Company, and shipped to Steubenville, in the county of Jefferson, in 
the state of Ohio, where tliey are received by Bert Meyers, who is employed 
by the Eeymann Brewing Company in the capacity of soliciting agent, sales- 
man, and driver, and who calls on retail dealers in intoxicating liquors at 
their places of business in and about said city of Steubenville, and as such 
agent then and there solicits orders for and sells any number of the above- 
described packages desired. He then loads on the wagon owned by the 
Eeymann Brewing Company the barrels or cases above described, and de- 
livers tbem to the purchasers in the original and unbroken packages, in the 
same shape and condition as delivered to the common carrier at the brewery 
at Wheeling. Said agent also makes sales of said packages at, and delivers 
the same from, the place where stored at Steubenville. In no Instance are 
any o( the barrels or cases opened until after sold and delivered to the 
purchaser, and no change is made in any of the packages from the time 
they are packed at tlie brewery, at Wheeling, until delivered to the i>ersons 
purchasing the same. Packages received by the said Bert Meyers at the 
railway station at Steubenville for which he has not received orders, or 
which he has not already sold, are stored in a room on the ground floor of a 
cold-storage house in said city of Steubenville, for which the Reymann Brew- 
ing Company pays a regular mouthly rental, and of which room the said 
brewing company has the exclusive use and possession. The packages not 
delivered directly from the railway station to purchasers are delivered from 
the said storage house or room, upon orders solicited as aforesaid. and upon 
sales then and there at said storage room made. The price of the béer thus 
delivered is collected in some instances, from time to time, by a collector from 
the brewery, at Wheeling, who calls on the purchasers and coUects; and in 
other instances such collections are made by said agent, Bert Meyers, at the 
time of sale and delivery at said storage room. During the period for which 
the assessments hereinafter mentioned were made, the said Eeymann Brewing 
Company carried on its béer business in said city of Steubenville in the same 
manner as herein described. The horses, harness, and wagon described in 
the bill, on which the défendant, Harry Bristor, has levied, and which he has 
taken into his possession, are used by the Reymann Brewing Company solely 
in the matter of delivering to purchasers the packages above described. 
The barrels and cases of béer described in the bill were packed at the brewery, 
at Wheeling, and shipped in the manner above described to Steubenville, 
Ohio, placed in the storeroom above mentioned, and were to bc tliere sold 
and delivered in the manner above described, when they were levied on, and 
taken possession of, by the défendant, Harry Bristor. The défendant, Harry 
Bristor, is treasurer of Jefferson county, in the state of Ohio, and as such 
treasurer did so levy upon and take into his possession, and has advertised 
for sale, the following personal property of the Reymann Brewing Company: 
Two horses (bay geldings); two horse covers; one set of double harness; one 
béer wagon; thirty-seven of said original and unbroken cases of béer, con- 
taining quarts; four of said original and unbrolîen cases of béer, containing 
pints; sixty-flve original and unbroken barrels of béer, of one-eighth size; 
one hundred and fourteen original and unbroken wooden bari'els of béer, of 
one-quarter size; twenty-nine original and unbroken wooden barrels of béer, 
of one-half size, — ail of which ho has done as said treasui'er of Jefferson 
county, Ohio, for the purpose of collecting from the said Reymann Brewing 
Company certain taxes or assessments and penalties, amounting to $873.60, 
and charged against said company on the tax duplieate in the ofiice of said 
treasurer, under and by virtue of a law of the state of Ohio entitled 'An act 
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providing against the evils resulting from the trafRC in Intoxicating liquors,' 
passed May 14. 1886 (see 83 Ohio Laws, p. 157), as amended by acts March 
21, 1887 (see 84 Ohio Laws, p. 224); March 20, 1888 (see 85 Ohio Laws, 
p. 117), and February 20, 189G (see 02 Ohio Laws, p. 34), Iviiown as the 'Dow 
Law,' whieh said levy and seizure were duly made, and which amouut 
■<$873.60) the said Reymann Brewing Company lawfully pwes, if, under the 
cireumstances in this statement set forth. and the law herein referred to, 
said Company, or its business in said city of Steubenville, as herein described, 
should and may lawfuUy be assessed as aforesaid. The défendant will, 
unless restrained by the court, insist on coUecting future assessments of the 
complainant under said Dow law, in the manner prescribed by said law; tliat 
js to say, by f urther seizures. It is agreed by both parties to the above-styled 
cause that the foregoing statement is a true statement of the facts, and 
that the said cause may be submitted to the court on said statement of facts 
agreed. Eeymann Brewing Company, 

"By Howard & Handlan, Its Attys. 
"Harry Bristor, 
"Treasurer of the County of Jefferson, State of Ohio, 

"By A. C. Lewis, His Attorney." 

Upon thèse facts, is the complainant entitled to the relief prayed 
in the bill? The Ohio statute referred to in the agreed statement 
«f facts, known as the "Dow Law," and entitled "An act provid- 
ing against the evils resulting from the traific in intoxicating liq- 
uors," provides : 

"Section 1. That upon the business of trafficking in spirituous, vinous, malt, 
or any intoxicating liquors, there shall be assessed, yearly, and shall be paid 
into the county treasury, as hereinafter provided, by every person, corpora- 
tion or co-partnership engaged therein, and for each place where such busi- 
ness is carried on by or for such person, corporation, or co-pa^tnership, the 
sum of three hundred and flfty dollars. 

"See. 2. That said assessment, together with any increase thereof, as pen- 
alty thereon, shall attach and operate as a lien upon the real property on and 
in which such business is conducted, as of the fourth Monday of May each 
year, and shall be paid at the times provided for by law for the payment of 
taxes on real or Personal property within this state, to-wît; one-half on or 
before'the twentieth day of ,Tune, and one-half on or before the twentieth 
day of December, of each year." 

"See. 4. That if any person, corporation or eo-partnership shall refuse or 
neglect to pay the amount due from them under the provisions of this act 
within the time therein specifled, the county treasurer shall thereupon forth- 
with make said amount due with ail penalties thereon, and four per cent, 
collection fées and costs, by dlstress and sale, as on exécution, of any goods 
and chattels of such person, corporation or co-partnership; he shall call at 
once at the place of business of each person, corporation or co-partnership; 
and in case of the refusai to pay the amount due, he shall levy on the goods 
and chattels of such person, corporation or co-partnership, wherever found 
in said county, or on the bar, flxtures or furniture, liquors, leasehold and 
other goods and chattels used in carrying on such business, which levy shall 
take precedence of any and ail liens, mortgages, conveyances or incumbrances 
bereafter taken or had on such goods aad chattels, so used in carrying on 
such business; nor shall any claim of property by any third person to such 
goods and chattels, so used in carrying on such business, avail against such 
levy so made by the treasurer, and no property, of any kind, of any person, 
corporation or co-partnership llable to pay the amount, penalty, interest and 
costs due under the provisions of this act, shall be exempt from said levy. 
The treasurer shall give notice of the time and sale of the personal property 
to be sold under this act, the same as in cases of the sale of personal property 
on exécution; and ail provisions of law applicable to sales of Personal estate 
on exécution shall be applicable to sales under this act, except as herein 
otherwise provided; and ail moneys collected by him under this act shall be 
paid, after deducting his fées and costs, into the county treasury. In the 
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event of the treasurer, under the levy provlded for under tbis act, Tjelng un- 
able to make the amoimt due thereunder, or any part thereof, the connty 
auditor shall place the amoiint due and unpald ou the tax diiplieate agaiust 
the real escate in which said traftie is carried on, and the same shall be col- 
lec'ted as other taxes and assessinents on said premises." 

"Sec. 8. ïhe phrase 'trattiekiug in intoxicating liiiuors.' as used in this act 
means the buying or proeuring and selling of intoxicating li(iuors btherwise 
than upon prescription issued in good faith by reputahle physicians in active 
practice, or for exclusively known mechanical, pharmaceutical, or sacrainentsil 
puriwses, but such phrase does not inelude the manufacture of intoxicating 
liquors from the raw material, and the sale tbereof at the mauufactory, by 
the manufacturer of the same in quantities of one gallon or more at any one 
time." 

The contention of complainant is tliat this law, properly con- 
strued, imposes no tax upon manufacturers of béer, whether rési- 
dents or nonresidents of Ohio, but that under the construction placed 
upon it by the taxing offlcers of Jefferson county, Ohio, it is souglit 
to subject the complainant to the tax prescribed by the law, and at 
the same time to exempt the domestic manufacturers therefrom. I 
agrée that this law does not impose a tax upon the manufacturers, 
as such. It is directed against those who trafflc in intoxicating 
liquors, and hâve a place or places where the trafflc is carried on. 
The manufacturerers within and without the state may sell at the 
manufactory, and ship to any part of the state of Ohio, and, I think, 
may solicit orders for their goods in any part of the state, to be 
shipped from the manufactory. But if they establisli places within 
the state, distinct from the manufactory, where their goods are to 
be stored, for the purposes of sale and delivery, and such goods are 
there sold and delivered, then they become traffickers, within tlie 
meaning of the law, and are liable to pay the tax. Feitz v. State, 
68 Wis. 538, 32 N. W. 763. 

The only question to be determined is whether tlie facts agreed 
upon show that tlie complainant has ostablished a place in the city 
of Steubenville, in the county of Jefferson, state of Ohio, where béer 
is sold and delivered. The agreed statement shows that: 

"Packages received by the said Bert Meyers at the railway station at 
Steubenville, for which he has not received orders, or which he has not 
already sold, are stored in a room on the ground floor of a cold-storage house 
in said city of Steubenville, for which the Keyraann Brewing Company pays 
a regular monthly rental, and of which room the said brewing company has 
the exclusive use and possession. The packages not delivered directly from 
the railway station to purchasers are delivered from the said storage house 
or room, upon orders solicited as aforesaid, and upon sales then and there 
at said storage room made; * * * and in other instances such collections 
are made by said agent, Bert Meyers, at the time of sale and delivery at 
said storage room. « * * xhe barrels and cases of béer described in the 
bill were * * * placed in the storeroom above mentioned, and were to 'be 
there sold and delivered." 

And again: 

"Said agent aJso makes sales of said packages at, and delivers the same 
from, the place where stored at Steubenville." 

It is clear that complainant is a trafficker in intoxicating liquors, 
having a place in the city of Steubenville, Jefferson county, Ohio, 
where the traffic is carried on, within the meaning of the Dow law, 
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and is liaWe to the tax prescribed by that law; and there is no dis- 
crimination against tlie coniplainant, in favor of trafflckers résident 
within the state. ïlie bill will be dismissed, at the costs of the coni- 
plainant. 



HALL y. GAMBRILL et al. 

(Circuit Court of Appeàls, Fourth Circuit. February 8, 1899.) 

No. 287. 

1. Appeal — Nbcessary Parties — Sevebablb Intekbsts. 

Wliere au agent who made a contract for the saie of land on belialf 
of the owner, on whlch sale, if valid, he was entitled to a commission, 
joined with the purchaser in a suit to compel spécifie performance by tlie 
vendor, their interests in the decree rendered are separate and distinct, 
and either may appeaJ without joining the other. 

2. Power to Sbll Land— When Codplbd with an Interest — Agreement 

POK Commissions. 

The fact that a power to sell land authorizes the agent to retain a per- 
centage of the purchase money in payment for his serrices does not malie 
it a power coupled with an Interest, as the Interest of the agent is only 
in the proceeds of the land arising from the exécution of the power. 

3. Principal and Agent — Frauddlent Conïk.^ct by Agent— Specific Peu- 

fokmance. 

A court of equity will not enforce against an owner of land a contract 
of sale made by his agent under authority given six years before, where 
the land has greatly appreeiated in value meaiitime, and the agent, with- 
out advising his principal of such fact, made the sale for a priée grossly 
inadéquate at the time, though within the terms of his original authority. 

4. Same — Compensation op Agent. 

Nor can the agent in such case enforce the agreement for compensa- 
tion, the considération for which was his undertaiiing to falthfully per- 
form his duty to his principal. 

5. JURISDICTION OF FEDERAL COURT OF EqDITT — StATUTORT ATTACHMENT. 

A fédéral court of equity has not jurisdictiou of a proceeding for an 
équitable attachment under a state statute.i 

Appeal from the Circuit Court of the United States for the District 
of West Virginia. 

This was a suit in equity by Cyrus Hall and Eay 0. Coulter against 
J. H. Grambrill and another for the specific enforcement of a contract 
to convey land. From a decree dismissing the bill (88 Fed. 709), the 
complainant Hall appeals, 

W. W. Arnett (D. G. Casto and V. B. Archer, on brief), for appellant. 
Wm. G. Peterkin (Van Winkle & Ambler, on brief), for appellees. 

Before GOFF, Circuit Judge, and PAUL and WADDHX, District 
Judges. 

PAUL, District Judge. This cause is hère on appeal from a decree 
of the United States circuit court for the district of West Virginia. 

1 For jurisdictiou of fédéral courts of equity, see note to Barling v. Bank 
of British North America, 1 C. C, A. 514. 
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The appellant was one of the plaintiffs in the court below, and the 
appellees were the défendants. On the 6th day of September, 1889, 
the appellee J. H. Gambrill, a citizen of the state of Maryland, and 
the appellant, Cyrus Hall, a citizen of the state of West Virginia, 
entered into an agreement whereby said Hall undertook to sell for said 
Gambrill certain tracts of land lying in Ritchie county, W. Va. The 
material part of said agreement is as follows: 

"ïhe said sales to be made for not less than flve dollars ($5) per acre; the 
payments to be not less than one-third cash, and the deferred payments 
to be secured by good and sufficient liens, with notes as collatéral security; 
the same to bear Interest from the day of said sale. The said party of the 
second part hereby agreeing to perform ail necessary work in the sale of 
said lands, draw ail deeds of conveyance, mortgages, and notes in légal and 
proper form, and for which to receive, as compensation for said services, 
twenty per cent. (20 per cent.) of the net receipts of said sales, but that the 
20 per cent, to be received only as the purchase money is collected, unless 
the party of the second part shall sell said lands for one-half cash; then, and 
in that event, be is to receive his 20 per cent, commissions,— that is, the whole 
amount ont of the one-half cash received,— but does bind himself to coUect 
ail deferred payments if the party of the flrst part desires it. It is hereby 
agreed and understood that ail mortgages, notes, and securities are to be made 
payable to the said James H. Gambrill, or his order, who will, when the same 
hâve been paid and the said purchase money bas ail been fully paid, exécute 
vi'ith himself and wife good and sufllcient deeds conveying the said lands 
to the purchaser or purchasers. The said 20 per cent, to be for ail légal 
services heretofore rendered in défense of title to said lands, or may be ren- 
dered." 

On the 12th of March, 1897, the appellant, Hall, entered into a 
contract with one Eay C. Cbulter for the sale of a tract of land of 
563J acres, the ïand in controversy, at |9 per acre. On the 15th day 
of March, 1897, the said J. H. Gambrill made a deed of assignment to 
Robert Gambrill, as trustée, of the tract of land in question, for the 
benefit of the creditors of said J. H. Gambrill. This deed was re- 
corded in Ritchie county, W. Va., on the 18th day of March, 1897. 
The contract between Hall and Coulter bears date the 12th day of 
March, 1897. The évidence shows it was not signed for several 
days after that date. It was acknowledged April 5, 1897, and recorded 
on that day. On the 26th day of March, 1897, Hall wrote to Gam- 
brill that he had made a sale of the land, and inclosed a deed dated 
March 30, 1897, conveying the same, to be executed by Gambrill and 
his wife to Ooulter. On the 31st day of March, 1897, Gambrill wrote 
to Hall notifying him that he had made an assignment, and that he 
had no power to exécute the deed to Coulter. On the 3d day of April, 
1897, said Cyrus Hall and Ray C. Coulter instituted in the circuit 
court of Ritchie county a suit in equity against said J. H. Gambrill and 
Robert G. Gambrill. The said Hall sued ont in this suit, under the 
provisions of a statute of West Virginia, process of attachment 
against the property of said J. H. Gambrill, had the same levied on 
the 563| acres of land in controversy, and also had the attachment 
served on himself, as attorney in fact of J. H. Gambrill, requiring him, 
as garnishee, being indebted to and having in his possession the ef- 
fects of the défendant J. H. Gambrill, to appear before the circuit 
court of Ritchie county on the flrst day of its next term, to answer 
as to such indebtedness and effects. 

92F.-3 
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Hall, in his afiQdavit, on wMch the attachment issued, states his 
claim as follows: 

"ïhat, so far as this plaJntiffi Is eoncerned, this action is brought to recover 
for a debt arising out of contract for légal services and commissions for the 
sale of a certain tract of land In Ritchie county, W. Va., under a written agree- 
ment between tEis affiant and James H. Gambrill, wUlch sald agreement is 
hère made part of this affldavit, as Bxhlblt 0. H." 

This affldavit further states that tlie amount which he believes he 
is, at the least, justly entitled to recover in said suit, is |1,014.30, with 
the interest until paid, and that the foUovcing grounds of attachment 
exist, to wit: That ail of said debt is due, and that the défendants, 
and both of them, are not résidents of the state of West Virginia. 

The bill flled by Hall and Coulter, after reciting the transactions 
between Hall and Gambrill, and between Hall and Coulter, and a 
statement of the exécution of the deed of assignment by J. H. Gam- 
brill to Robert G. Gambrill, allèges that the said pretended deed of 
assignment from J. H. Gambrill to his son, Robert G. Gambrill, is 
fraudulent, null, and void, and constitutes a cloud upon the title 
of the purchaser, Ray C. Coulter, which ought to be canceled and 
removed. Therefore, quoting from the bill — 

"It was intended whoUy and solely for the purpose of cheating and de- 
frauding Cyrus Hall, one of the plaintiffs, out of the sum of $1,014.30, due 
to him for légal services and commissions for making said sale, and also to 
cheat, defraud, and deprive the plaintifC Eay C. Coulter from obtaining a title 
to the tract of land so purchased by him, as aforesaid. They further show 
to your honor that they had vested rights which had become complète and 
irrévocable, and could not in any way be taken away from them by any 
act on the part of the défendant Gambrill." 

The prayer of the bill, omitting the formai parts, is: 

"That the pretended deed of assignment, heretofore referred to, from the 
défendant J. H. Gambrill, to his son, Kobert G. Gambrill, may be canceled, 
set aside, aiid removed as a cloud upon the title of the purchaser, Kay C. 
Coulter; tliat sald contract of sale entered into between J, H. Gambrill, by 
Cyrus Hall, his attorney in fact, and Ray C. Coulter, may be speciflcally 
enforced; that your honor will require the défendants to exécute, acknowl- 
edge, and deliver for record a good and sutficient deed, with covenants of 
gênerai warranty; that, in case they fail within the time required by your 
honor to exécute said conveyanee, a commissioner may be appointed to exé- 
cute the same in their behalf ; that the plaintifC Cyrus Hall may hâve en- 
forced his attachment lien for $1,014.30, and be allowed to retain in his hands 
said sum out of the flrst payment made on said land, as per contract with J. 
H. Gambrill, flled as Exhibit No. 2, as part of this bni." 

At the May term, 1897, of the circuit court of Ritchie couiity, the 
cause, on pétition of the défendants, was removed into the circuit 
court of the United States for the district of West Virginia. To this 
bill the défendants, J. H. Gambrill and Robert G. Gambrill, flled 
their joint and separate answer, and also filed a cross bill. In the 
cross bill they prayed for and obtained an injunction restraining 
Coulter from taking possession of the land sold to him by Hall. The 
answer and the cross bill contain substantially the same allégations. 
They deny the construction of the contract between Hall and Gam- 
brill, as claimed by Hall and Coulter. They charge Hall with endeav- 
oring to sell the land to subserve his own interest, or that of some 
member of his family, of entering into a conspiracy with his co- 
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plaintiff, Coulter, to dispose of the land at less than its value; that 
Hall, as the agent of Grambrill, failed to keep his principal notifled 
of the greatly increased value of the land by reason of the discovery 
of oil and the development of the oil industry on neighboring lands; 
and ask that the contract of March 12, 1897, between Hail and Coulter, 
be canceled and annulled. A great deal of testimony was taken in 
connection with the conduct of Hall in dealing with the land, and 
as to the conduct of Coulter in making his purchase; also as to the 
greatly increased value of the land from what it was, in 1889, in a 
wilderness state, when Hall became Gambrill's agent, to what it was 
at the time Hall sold the land to Coulter. 

On the h.earing, the circuit court decreed that tbe plaintiffs. Hall 
and Coulter, were not entitled to any relief, and dismissed the bill. 
It declared the contract of March 12, 1897, between Hall and Coulter, 
for the sale of the 563^ acres of land, null and void and canceled, 
and set aside the same as a cloud upon the title of said J. H. Gambrill 
and K. G-. Gambrill, trustée, and perpetuated the injunction granted 
on the 8th day of June, 1897. The decree f urther provided : 

"Tliis decree is without préjudice to any rights whieh may hereafter accrue 
to said Cyrus Hall, under the certain contract in évidence between him and 
J. H. Gambrill, bearing date on the 6th day of September, 1889." 

From this decree, the plaintiff Hall alone appealed. Omitting the 
argumentative statements in the assignments of error, the errors com- 
plained of are: 

(1) "In that the court decreed that the plaintiffs, Oyrus Hall and Kay 0. 
Coulter, are not entitled to relief in said cause or either of them." 

(2) "In decreeing that J. H. Gambrill and Kobert Gambrill, plaintiffs in the 
cross bill, were entitled to relief prayed for in said cross bill." 

(3) "That the court erred to the préjudice of the plaintiffs in the original 
bill, Hall and Coulter, in declaring and decreeing to be null and void the 
writing dated March 12, 1897, and decreeing the same to be a cloud upon 
the title of J. H. GambrOl and E. G. Gambrill, trustée." 

(4) "That the court erred in making the Injunction granted on the cross 
bill on the 8th day of June, 1897, against the plaintiffs in the original bill, 
perpétuai." 

(5) "That the court erred to the préjudice of the plaintiffs in the original 
bill. Hall and Coulter, and to the préjudice of petitioner, in refusing to grant 
the prayer of the original bill; and in refusing to cancel and set aside the 
assignment made by the défendant in the original bill, J. H. Gambrill, to 
his son, R. G. Gambrill, on the 15th day of March, 1897, so far as the same 
affected the title to the 563% acres of land in the bill and proceedings men- 
tioned; and in not decreeing that the contract for sale entered into by J. H. 
Gambrill, by Cyrus Hall, his attorney in fact, and Kay 0. Coulter, on the 12th 
day of March, 1897, be speciflcally enforced; and in refusing the decree that 
the défendants, J. H. Gambrill and R. G. Gambrill, be required to make, 
acknowledge, and deliver for record a deed for the said 563i^ acres of land, 
to Ray 0. Coulter." 

Coulter baving failed to take an appeal, it is not necessary to con- 
sider the decree of the circuit court so far as that decree affects his 
interest, nor to pass upon the questions so elaborately discussed by 
counsel as to his right to hâve the contract of March 12, 1897, spe- 
ciflcally enforced in his favor. He is not jointly affected with Hall, 
by the decree of the court below, in such way as to make him a neces- 
sary party to the appeal. The interest of Hall is so far separate and 
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distinct from that of Coulter that Hall can appeal without Coulter. 
2 Post. Fed. Prac. § 482; Forgay V. Conrad, 6 How. 201. 

The chief contention hère, as in the court below, on the part of 
counsel for Hall, is that Hall, by virtue of the writing made between 
himself and J. H. Grambrill on the 6th of September, 1889, acquired 
such an interest in the proceeds of the sale of the land as made the 
power of attorney irrévocable by said Gambrill during his lifetime. 
We concur with the circuit court in its construction of that contract. 
We also concur in its views as to the failure of Hall to perform his 
duty as the agent of Gambrill, in neglecting to inform Gambrill, his 
principal, of the greatly increased value of the land at the time he sold 
it, in March, 1897, over what it vs'as when it went into his hands 
for sale, in September, 1889. The évidence in the record fully sustains 
the court below in holding that he utterly disregarded his duty in this 
particular. 

The learned judge who decided the cause in the circuit court bas 
so clearly and forcibly stated the reasons controUing his décision 
that we adopt the material part of his opinion as expressing the views 
of this court. He says : 

"It is claimed by the plaintifCs in tliis action that this power of attorney, 
oxecuted by Gambrill to Hall, conferred a power upon Hall, coupled with an 
interest. An inspection of tlie power of attorney shows that Hall was au- 
thorized to sell the land at a sum not less than five dollars per acre, one- 
third in cash, and deferred payments to be secured by good and sufflcient 
liens. Hall was to perform ail necessary work in the sale of the land, draw 
deeds of conveyances and mo-rtgages, and to receive as a compensation twenty 
per cent, of the net receipts of said sales, which was to be paid him as the 
purchase money was collected. The notes to secure the deferred payments 
were to be made payable to Gambrill, and, in the event a mortgage was 
taken upon the land, it also was to be made payable to him. 

"I do not concur in the position of Hall that, by the terms of this agree- 
ment, he acquired an interest, coupled with a power, Avhich authorized him to 
sell this land, and to compel Gambrill, the owner, to exécute the contract 
made by him. It is very clear to my mind that, at the time the contract 
was entered into, the object and purpose of the parties was to sell the land 
at any fair considération that could be obtained for it, but under no circum- 
stances was it to be sold for less than five dollars per acre. The fact that 
Hall was to be paid a commission of twenty per cent, out of the proceeds aris- 
ing from the sale of the land did not vest in him an interest in it. It was 
simply a contingent compensation, which he was entitled to whenever a sale 
was made by him under the power of attorney; but the power of attorney, 
upon its face, expressly déclares that the notes and seeurities taken in pay- 
ment of the deferred installments were to be made payable to the said Gam- 
brill, or his order, stipulating that, when ail the purchase money had been 
paid, the said Gatabrill and his wife were to exécute good and sufflcient 
deeds of conveyance of said land to purchasers. This clause in the power 
of attorney clearly shows that Gambrill never intended to part with his title 
to the land, except upon the terms satisfactory to himself. He did not, by 
the terms and conditions of the power of attorney, place the property in the 
hands of Hall to sell upon any terms that he (Hall) should contract for; but 
the whole scope of the power of attorney shows that the contract must be 
made with Gambrill's approval before he would exécute a deed. Hall could 
not make a deed for the land, or any portion of it, for the reason that he had 
nothing in the land to convey, having no interest of any kind in it. * ♦ * 
The words employed in the contract do not seem to be susceptible of any olher 
meaning. The contract confers upon Hall a power to sell, but it does not 
grant an Interest in the land to be sold by him. To croate an interest of this 
character, the power must be irrévocable. By the terms of this contract. 
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there was no actual transfer of any interest in tlie land. If, insteail of agree- 
Ing to pay a commission in the event of a sale of tlie land, Oambrill had con- 
veyed an undivided interest in tlie land to Hall, he wouUl tlien liave liad an 
interest in it, not contingent, but actual; but lie did not eonvey any interest 
in it. 

"It was said by Judge Marshall in the case of Hunt v. Rousmanier's 
Adm'rs, 8 Wheat. 174, that 'the power must be ingrafted on an estate in the 
thing. "A power coupled with an interest" is a power wliich accompanies 
or is connected with an interest. The power and the interest are united in 
the same person. But, if \ve are to understand by the word "interest" an 
interest in that whioh is to be produced by the exercise of the power, then 
they are never united. The power ceases when the interest commences, and 
therefore cannot, in accurate law language, be said to be coupled with it.' 
Such is undoubtedly tlie law. Applying the principle as stated by Chief Justice 
Marshall,— 'The power ceases when the interest commences, and therefore 
cannot be coupled with it,'— can it be said that Hall had any interest in the 
contract until he exercised the power to sell? Clearly, he had no Interest that 
would accrue to him until after the sale was made. His commissions were 
■*he only interest he had, under the contract, and the same were contingent 
upon a sale. There was, under the power of attoruey, no actual transfer of 
any Interest in the land by Gambrill to Hall. He was a mère agent of 
GambrlU to negotiate the sale, subject to the approval of Gambrill; and, 
when the sale was negotiated and approved, then he was entitled to his com- 
mission for making the sale, and not before. A failure to sell before a revo- 
cation of the power would terminate ail interest he had in the contract, which 
clearly shows that his interest was contingent on being able to sell the land, 
and was in no sensé an interest running with the land. 

"Other questions which arise under this contract might be referred to, 
more particularly as to whether or not the power of attorney from Gambrill, 
during the six years svibsequent to September, 1889, had not been revoked 
before the pretended contract made by Hall and Coulter was executed. As 
to that question it is unnecessary to express an opinion. It, however, ap- 
pears to me that the equities of the case are clearly with Gambrill. Hall had 
this property under the power of attorney from 1889 to 1897, before he suc- 
ceeded in making any negotiations for the sale of it. He was paid from time 
to time sums of money amounting to nearly two hundred dollars for his at- 
tention to the property. In the early part of the winter of 1897, it became 
apparent, by the development of oil fields, that this land was likely to be 
valuable oil property. It was then for the flrst time, during the eight years 
that he had authority to sell the land, that he ever succeeded in entering into 
any negotiations for the sale of it. He never informed his principal as to the 
condition of the country, and the enhancement of the value of the land, and 
the proximlty of it to the oil fields; and he negotiated a sale of the land, as 
appears from the évidence, at a price far below its value. Ilis agency com- 
menced about six (seven and a half) years before the land was sold; and, 
after the land had greatly increased in value. Hall undertook to sell it, with- 
out ever informing his principal of the increased value of it. A court of 
eqtiity will not lend its aid to enforce the exécution of a contract which is 
unjust, or deprive either party of his just rights. At the time Gambrill au- 
thorized Hall to sell this land, and fixed the minimum price at flve dollars 
per acre, it was in a forest condition; but six years afterwards the land had 
increased in value to nearly a hundred dollars per acre, and it then became 
the plain duty of Hall to notify his principal of the increase in value of the 
land before he atteinpted to sell it, and, if he failed to do this, it would be an 
utter disregard of his duty. In the case of Proudfoot v. "Wightman, 78 111. 
553, It was held, upon a bill to enforce the spécifie performance of an alleged 
contract for the sale of some lots in Cook county, 111., that where a party 
had been authorizert, in 18f;5, to sell the premises at one hundred and fifty 
dollars per acre, and in 1808 the land had increased to the value of flve hun- 
dred dollars per acre, It was the plain duty of the agent to notify his principal 
of the increased value of the land before attempting to sell it; and if this 
duty was disregarded, and an attempt made to sacrifice the property, it would 
be a fraud upon the rights of the principal, which a court of equity would 
Dot tolerate." 
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In Wadsworth t. Adams, 138 U. S. 380, 11 Sup. Ct. 303, ît is stated 
in the syllabus, which is a summary of the doctrine as to the right of 
an agent to the compensation agreed to be paid Mm, as defined in 
the opinion of the court by Justice Harlan: 

"It is a condition précèdent to the rlght of an agent to the compensation 
agreed to be paid to him that he shall falthfully perform the services he 
undertooli to render; and if he abuses thè confidence reposed in him, and 
withholds from his principals facts which ought, in good faith, to be eom- 
municated to the latter, he will lose his right to any compensation under the 
agreement; being no more entitled to it than a broker would be entitled to 
coipmisslons who, having undertaken to sell a particular property for the 
best prlce that could be fairly obtained for it, becomes, without the knowl- 
edge of the principal, the agent for another, to get it for him at the lowest 
possible priée." 

There is one othep question presented to the court for its considéra- 
tion by counsel for the appellant. It is contended that, although the 
court below considered the sale by Hall to Coulter fraudulent, yet 
that court should hâve decreed in favor of Hall the money value of 
his services to Gambrill, as attorney, in preserving Gambrill's title 
to the land. It is a sufficient answer to this question to say that 
the only standing that Hall had in the court of equity below was by 
reason of his assertion that he had an équitable interest in the pro- 
ceeds of the sale of the land to Coulter, by reason of what he claimed 
to be an irrévocable contract with Grambrill. On his money demand 
he sued out an attachment in equity, under a statute of the state of 
West Virginia, and attacked the deed of assignment from J. H. Gam- 
brill to E. G. Gambrill, trustée, as fraudulent and void, because made 
with intent to defraud him (Hall) of his interest in the proceeds of the 
sale of the land to Coulter. 

A fédéral court of equity has no jurisdiction of such a proceeding 
by attachment in equity, as provided by the statute of West Virginia. 
Gates V. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977; Hollins v. Iron 
Co., 150 U. S. 371, 14 Sup. Ct. 127. Numerous authorities might be 
cited to the same effect. The decree of the court below is without 
préjudice to Hall's just demands, if any he has, under the said con- 
tract. The decree of the circuit court must be afflrmed, and it is so 
ordered. Afftrmed. 



OAKPORD V. HACKLEY. 

(Circuit Court, W. D. Pennsylvanla. February 9, 1899.) 

No. 1, September Term, 1895. 

CoAT, Lease — Validitt of Aqrebmbnt to Exécute. 

Evidence considered, and held insufficlent to justify the refusai of an 
owner of land to perform an agreement to exécute a coal lease thereon, 
on the ground of fraud and iDlsrepresentation. 

SPECinc Pebformajjce — Coutracts Enfokckablk — Agreement for Minikg 
Lbase. 

A valid agreement, deflnlte, and fair and reasonable in its terms, was 
made for the lease of a tract of coal land, to be mined by the lessee. 
The lease would necessarily extend through a numl>er of years. The 
quantity to be mined each year was uncertain, and payaient of a royalty 
was to be made to the owner according to a slidlng scale, varylng from 
year to year. Owing to a known fault in the vein, but the extent of 
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which was unknown, the total quantity of coal to be mined was very 
largely a matter of uncertaiiity. Hdd, tliat spécifie performance of tlie 
agreement would be decreed at suit of tiie lessee, on tlie ground of tlie 
inadequacy of his remedy at law for nonperformance, arising from tlie 
Impossibility of determining the amount of liis damages with any rea- 
sonable degree of certaJnty. 

This was a suit in equity, by James W. Oakford against Mrs. Fran- 
ces A. Haclvley, to enforce the spécifie performance of an agreement 
to enter into a lease of certain coal lands owned by défendant. 

Samuel B. Price, for complainant. 

James E. Burr, H. W. Palmer, and Eobert Gr. Ingersoll, for défend- 
ant. 

BUFFINGTOX, District Judge. This is a bill to enforce spécifie 
performance of an agreement for a lease of coal land in Lackawanna 
county. The bill was filed in the court of common pleas of that 
county, and by the respondent, a citizen of the state of Xew York, 
removed to the circuit court. The proofs show that Frances A. 
Hackley, the respondent, by the will of her husband, who died in the 
summer of 1894, became the owner in fee of 150 acres of land situate 
in Lackawanna county, known as the "Thomas Bell Tract," and under- 
laid with anthracite coal. By letter of attorney, dated August 1, 
1894, Mrs. Hackley constituted Judge William H. Jessup, of the city 
of Scranton, her attorney. On August 30th, Judge Jessup wrote 
Mrs. Hackley in référence to the Bell tract as follows: 

"I liave had applications for the leasing of the 150-acre tract of Thomas 
Bell. * * * It occurs to me that it would be a very good time to get the 
150 acres leased now. ïhere are not many tracts that are not under lease, 
and, of course, the sooner you get your tract under lease, the sooner you will 
be realizing from it. Tha borings that were made, of which 1 fouud among 
the papers the reports, would seem to show that quite an extensive fault 
exists in the tract, and under a portion of it there was no coal. As to whether 
any récent developments in the vicinity hâve changed this, it would be well 
for us to find out before making any definite arrangements; and, above ail, 
it Is worth more to you to hâve thoroughly reliable men to deal with, as it 
may run as long as you live, perhaps, than even to get a little better price 
from unreliable men, and being continually annoyed. That is my expéri- 
ence, and I know it was the expérience of your husband. Col. Hackley; and 
I know, for that reason, he declined to negotiate with certain parties with 
référence to the property." 

The référence to the report in this letter is to maps of borings which 
were found among the papers of Col. Hackley at the time of his death, 
by Judge Jessup, concerning which he testifled as follows : 

"The two maps of bwings I told Mrs. Hackley I would bring home with 
me, because, in future leasing of the Thomas Bell tract, they would be im- 
portant to show the parties who might désire to lease the land and the coal 
there was on it." 

Additional letters were written by Judge Jessup to Mrs. Hackley, 
which were not put in évidence by either party; but on October 23d 
she wrote the judge as follows: 

"Dear Sir: Your letter of the 16tli instant, and also your telegram of yes- 
terday, came duly to hand. * * * Note what you say in regard to the 
Thomas Bell tract, and will be glad to receive proposais for lease, wliich wUl 
hâve my immédiate attention." 
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It should aiso be noted that Judge Jessup testifled as f ollows : 

"I had several talks with Mrs. Hackley, but I told lier my advlce would be, 
if slie was anxious to be freed from annoyances and trouble of business, and 
as ber property consisted of the Archbald property, which was then under 
lease, and this Thomas Bell tract in Pennsylvania,— that my advice would be 
to get both of them under long-term leases at the earliest date, so that slie 
would know to a certainty what would be her regular income; and, as slie 
bad some matters in view in the way of charities, which she then talked 
about, she would thus know how much she could gire to charity, or any oli- 
ject she pleased; and that was my advice to her. She seemed to consent 1:o 
that." 

The Archbald property was then under lease, but a renewal of the 
lease was arranged for by Judge Jessup, and executed by Mrs. Haek- 
ley. On the 27th of October, Oakford, the plaintifE, made an olïer to 
lease the coal by the following letter: 

"Scranton, Pa., Oct. 27th, 1894. 
"To Hon. Wm. H. Jessup, Att'y for Mrs. Frances A. Hackley: 

"I hereby offer to lease from you ail the merchantable and minable coal 
in, under, and upon the Thomas Bell tract of land, in Lackawanna county, 
Pennsylvania, at the following rents, or royalties, viz.: For the flrst two (2) 
years, forty-two (42) cents for prepared sizes, one-lialf (%) of the price of 
prepared sizes for pea, and one-fourth of the price of prepared sizes for 
buckwheat, and one-eighth (%) of the price of prepared sizes for birdseye and 
culm, if sold and removed from the demised premises. After two years from 
date of leases, the royalty on prepared coal to increase at the rate of one (1) 
cent per annum up to a maximum of flfty (50) cents, and the smaller sizes 
proportionately. Lease to contain usual mining privilèges and a reasonable 
minimum. 

"[Signed] J. W. Oakford.' 

On November 8th, Judge Jessup took this offer to New York City, 
and submitted it to IVIrs. Hackley, and, after consultation, the follow- 
ing acceptance was appended to the offer: 

"I accept the above offer, and direct W. H. Jessup to draw up the proper 
lease for the coal mentloned. 
"Nov. 8, 1887. Frances A. Hackley." 

On the same day Judge Jessup wrote Mr. Oakford as f ollows : 

"Dear Sir: I write to inform you that your proposai to lease the coal on 
a part of the Thomas Bell tract owned by Mrs. Hackley is accepted by her, 
and I am directed to prépare a proper lease for the same. The acceptance 
is predicated upon the signing of such lease as I shall advise her to prépare. 
"Very truly yours, 

"W. H. Jessup, Attorney for Mrs. F. A. Hackley." 

Subsequently Judge Jessup prepared a lease. which is printed as 
Exhibit to plaintiff's bill, and on the 26th of November, 1894, the 
same was executed by Mr. Oakford. Without now going into détail, 
it is sulHcient to state that respondent refused to exécute the lease. 
Her position with référence thereto, for présent purposes, is sum- 
marized by her answer to the request of Mr. Oakford for its exécu- 
tion, embodied in a letter, dated December 24, 1894, in which be 
says: 

"(1) Hâve you any modifications of the présent lease to suggest, which 
would make you wlUing to exécute it? (2) If not, ou what do you base your 
refusai to sign the lease with me?" 
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And her answer thereto, dated December 27tli, as follows: 
"In answer to your flrst question, I will say that, if I were going to sign 
the lease with you, there are many altérations wliich I should wish niade; 
but, under ail the eircumstances, I am unwilling to sign tlie lease, however 
modified or amended. In answer to the second question, I will say that, on 
aecount of the painful misunderstandiug and unpleasant feeling associated 
with the matter, I cannot conscientiously sign the lease according to the agree- 
inent, which I signed under a great mlsunderstanding of the facts." 

An examination of the proofs in this case shows a spécifie ofler to 
lease a body of aseertained coal upon deflnite terms, the acceptance 
of that offer in writing by the défendant, an authorization by her to 
her counsel to prépare a proper lease, notification to the plaintifE of the 
acceptance of the offer, préparation of the lease by the respondeut's 
counsel, exécution thereof by the plaintiff, and refusai on the part 
of the respondent to exécute the lease. Iso spécifie objections are 
made to the foriu of the lease, but the refusai to exécute is on the 
ground that the agreement was made under "a great mlsunderstanding 
of the facts." The conditions and essentials prerequisite to juris- 
diction and the entry of a decree for spécifie performance are ail hère 
found, unless the allégation of misunderstanding of facts is estab- 
lished. Such misunderstanding must, if it existed, bave arisen in 
the case by reason of the acts of Oakford, the lessee, Mrs. Hackley, 
the lessor, or Judge Jessup, her attorney. 

Misconduct on the part of Oakford, the purchaser, is urged in three 
particulars: (1) That he secured the lease by undue inlluence exer- 
cised, and misconduct on the part of Judge Jessup, by association 
"with himself in the lease, or ofïering to associate, Judge Jessup's son, 
W. H. Jessup, and thereby procured a lease less favorable to Mrs. 
Hackley than other bidders would bave entered into if they had been 
fairly treated; (2) that he concealed from Mrs. Hackley the fact 
that one J. K. Rice, a person objectionable to Mrs. Hackley, was 
associated with him in the lease; (3) that he represented to Mrs. 
Hackley that her relative, Joseph B. Dickson, was associated in the 
lease, and thereby procured her consent. 

The flrst contention is not sustained by the proofs. While it is 
true that Mr. Oakford, who was a personal friend of young Mr. Jessup, 
did, during the preliminary stages of the negotiations, suggest to 
him that there might be an opportunity for him to take an interest 
in the lease, yet this offer or suggestion was, as it properly should 
bave been, declined by Jessup. 

As to the second contention, the fact that Mr. Oakford did not dis- 
close Dr. Eice's connection with or interest in the proposed lease 
cannot fairly be attributed to any motive on his part to deceive Mrs. 
Hackley. There is no évidence whatever that he knew Dr. Rice 
was distasteful to Mrs. Hackley. Dr. Rice testifles that he had no 
knowledge of the fact that he was objectionable to Mrs. Hackley, or 
her deceased husband. His testimony shows that he and Judge Jes- 
sup had had some controversy or trouble, and that he feared, if he 
made the application for the lease to Judge Jessup, he would not re- 
ceive as fair treatment as other bidders; and, knowing that Mr. Oak- 
ford was friendly with Judge Jessup, he procured him to negotiate 
the lease. We are therefore convinced that the facts proven in ref- 
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erence to this second contention show no impropriety or misconduct 
on the part of Mr. Oakford. 

As to the third contention, of Diclîson's alleged interest in the 
lease, the proofs fail to show that any allégations in regard to such 
interest induced any action by Mrs. Hackley. They show that no 
alleged or supposed interest of his in the lease was known to Mrs. 
Hackley on November 8th, when, by indorsement on Oakford's offer, 
she agreed to the giving of the lease. It therefore could hâve been, 
and was, of no effect in leading her to an agreement to give the 
lease. The flrst intimation to her of any such fact was conveyed in 
a letter of Judge Jessup to her, dated the 21st of November, which, 
after citing the préparation of the lease, and that Mr. Oakford would 
be in New York the ne:xt day to exécute it, says: 

"I understand he experts Mr. Dickson, of the flrm of Dickson & Bddy, 
whom I believe you know vei-y well, to be interested witli him in this enter- 
prise. Mr. Dickson will call upon you with Mr. Oakford, when the lease will 
be ail ready to exécute, and I thlnk they are as near like the lease which was 
executed last week as the nature of the property wiH admit of." 

It will therefore be seen that the fact of Mr. Dickson's connection 
with the lease could not hâve been an élément in inducing Mrs. Hack- 
ley to sign the agreement of November 8th. 

The proofs satisfy us, aiso, that no misrepresentation was made 
to Mrs. Hackley in that respect by either Mr. Oakford or Judge 
Jessup. The fact was that the Ontario & Western Kailroad Com- 
pany was interested in securing this lease, and in transporting the 
Bell coal to market. To that end it had agreed to furnish a substan- 
tial part of the funds necessary to its development. See letter of 
J. E. Childs, dated October 22, 1894, which is as follows: 

"New York, Oct 22, 18&4. 

"Dr. J. N. Eice, Scranton, Pa.— Dear Sir: Referring to our conversation at 
this office last Saturday, I hâve conferred with Président Fowler, and he ap- 
proves of the proposed arrangement. The conipany will loan two-thirds of 
the money necessary to start the opération,— this loan not to exceed flfty 
thousand, and subject to the usual conditions in relation to security and re- 
payment. 

"ïours very truly, [Signed] J. E. Childs, General Manager." 

Mr. Dickson was the sales agent of that company's coal, and was 
interested in the way of commissions in the sale thereof. Under the 
circumstances, we see no impropriety whatever, under the proofs of 
this case, in Mr. Oakford, who was not personally acquainted with 
Mrs. Hackley, requesting Mr. Dickson to accompany him to see her 
when he went to hâve the lease executed in duplicate; nor was the 
fact that he should accompany one calculated to mislead Mrs. Hack- 
ley. Indeed, the fact that Oakford requested Dickson to go to Mrs. 
Hackley, and that Judge Jessup informed her before either came of 
the fact that Dickson was interested in the lease, shows that no im- 
propriety was intended or undue influence to be exerted thereby on 
Mrs. Hackley. If the fact of Mr. Dickson's alleged interest was to 
be used as a lever to procure Mrs. Hackley's assent, and in point of 
fact he had no interest whatever in the lease, then assuredly Judge 
Jessup and Mr. Oakford, by placing Mr. Dickson face to face with 
Mrs. Hackley, were affording her means of obtaining the best possible 
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proof of misconduct on their part. We are therefore of opinion that, 
so far as Mr. Oakford ia concerned, no act or omission has been 
shown on his part wliich would aflect his right to a spécifie perform- 
ance of this contract. 

Turning, now, to the conduct of Judge Jessup, tlie allégation is 
made that in the making of the lease he was unfaithful to the interest 
of his client, and that he misrepresented the facts to her, and either 
wilfully or carelessly failed to secure for her a higher royalty for her 
coal than Mr. Oakford's ofler. This charge is a serions one, affecting, 
as it does, the integrity of a niember of the bar, of long standing, 
who has enjoyed the confidence of his fellow men. It is a charge 
that shonld not be lightly or unadvisedly made, and which should 
not be found by a court to be true, except upon clear and convincing 
proof. 

After a careful considération of thèse proof s, we hâve reached the 
conclusion that there is nothing which in any way impugns the in- 
tegrity of Judge Jessup in the leasing of this land, and we are of 
opinion he acted throughout in perfect good faith. That a mistake 
may hâve occurred may be conceded, and that it may be possible 
that, if other bidders had known what Oakford had offered, they 
would hâve bid more; but, if such is the case, thèse facts were not 
occasioned by any lack of good faith or improper conduct on the 
part of Judge Jessup. In the flrst place, he made an effort to secure 
ail possible lessees. He testifles that, araong others, he interviewed 
Mr. Jermyn, Mr. Connell, Mr. Hand, and M. S. Kemmerer of Mauch 
Ohunk. None of thèse men are called to contradiet him. The last 
named examined the borings, and Judge Jessup says : 

"I explained to him that Mrs. Hackley had acceptée! a bid of forty cents 
a ton for the re-leasing of the Archbald property, but that her ideas were very 
high in référence to the value of this property, and whoever would bid for it 
would hâve to bid very high." 

He says he told the same thing to Mr. Oakford and to Mr. Sturges, 
who contemplated putting in a bid for the Dolph Coal Company. 
The alleged trouble or misconduct is said to hâve arisen in what 
Judge Jessup said to Mr. Sturges. The allégation is that Judge 
Jessup conveyed the idea to him that a 40-cent royalty was ail Mrs> 
Hacldey wanted, and that, if the Dolph Coal Company would bid that 
amount, they would get it. Mr. Sturges' version of the negotiations, 
is as follows : 

"When I came back, I went into Judge Jessup's ofHce, and told him that 
I understood that he was attorney for Mrs. Hackley, and that the Dolph Coal 
Company wanted to lease the Thomas Bell tract whenever she was inclined 
to do it, and asked him whether she was ready to lease. He said he thought 
she was; that she wanted to get her properties paying royalties. * « « 
Then I asked him what royalties she would want for it. His answer was that 
she had just closed a contract with Messrs. Jones and Williams for renewal 
of their lease of their tract at 40 cents, the amount to be increased after two 
or three years, I think; and he thought she would want the same for the Bell 
tract. I told him that I thought it was too much, that this tract was nothing 
like as valuable as the .Tones and Williams tract, that the acreage was very 
much smaller, that probably there was only one good vein, and that there 
was an extensive fault supposed to run across it. He said he knew that 
They had had an examination made, and in their judgment there was some- 
thing like one hundred acres only, and he gave me figures. He thought 
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tliere would be between six and seven hundred thousand tous, which agreed 
with what we had estimated. I told him that the Dolph Coal Company 
wanted It; that our headings ran almost alongside It for nearly half a mile, 
as I understood; that we eould get into it within a weelv, or some short tlme 
(I think within a weelt), and commence paying loyalties at once, but that the 
royalty for the land was hlgh, and whether the Dolph Ooal Company would 
pay it, or not, I didn't linow, but they would soon hâve a meeting, and I would 
bring the matter before them, and see whether they would pay it. He said, 
'Very well,' and I left him. I should say, in this conversation, he didn't state. 
in any way, shape, or manner, that they were takiug propositions for mining 
this property, or that there was any compétition, except he said there were 
two or three people inquiring about it. I knew there were dozens of people 
inquiring about every undeveloped coal tract in the valley. I left the office 
with the understanding, whether rightly or wrongfully, that it was simply 
a question whether the Dolph Coal Company was willing to pay forty cents 
a ton. I didn't understand anyone else was to bid, or tliat we were to offer 
any compétitive bids. I didn't know there was any great haste about it, and 
didn't call any meeting, but waited for the regular meeting, which, I think, 
had been delayed that month. Some time afterwards, I think two or three 
weeks, I received this letter, which Judge Jessup has offered in évidence. I 
hâve the original hère. You can compare it, if you want to: 

" 'Oct. 2.J, 1894. 
" 'E. B. Sturges, Esq.— Dear Sir: If the Dolph Coal Company désire to make 
a proposition for a lease of the coal on the Thomas Bell tract belonging to 
Mrs. 0. B. Hackley, I would like to hâve them make the best proposition 
they are willing to make for the coal, and also a statement as to what arrange- 
ment they will make in référence to the culm, and where the same will be 
deposited, as in any lease to be executed for this she will undoubtediy require 
that the culm shall be separated from other land, or such an arrangement 
made in référence to the same as she shall havo tlie benefit of it. 

" '[Signed] Jessup & Hand.' 

"* * * Tliere was nothing final about the tlnng at ail. He gave me the 
impression that Mrs. Hackley would want forty cents a ton for that property. 
and, if the Dolph Coal Company would pay it, that they would get it. When 
I received this communication from .ludge Jessup, I supposed that. haviug 
been slow about tlie thing, he simply was hurrying me up. 1 still didn't 
understand that there was any compétition, or that others were bidding, or 
that I was to make any bid; but I at once got a meeting of the Dolph Coal 
Company. He said he wanted answer that week. I tind a record on my 
diary, that we held a meeting on the afternoon of the uext day, and that Mr. 
Dolph and I were appointed a commlttee. I preseuted this matter to the 
Dolph Coal Company, and stated to them what Judge Jessup had said,— that, 
if we wanted that land, we liad to pay forty cents for it, and a sliding scale. 
They thought it was too much. After a good deal of discussion, we decided 
to pay it, and Mr. Dolph and myself were appointed a commlttee to make 
the proposai to Judge Jessup. As I remember, the only change that we tried 
to get was that the priée should not commence to raise until flve years, in- 
stead of two. We thought that, at the rate named, the raise in two years was 
too quick. Immediately after the meeting (the same day), in accordauce with 
their action, Mr. Dolph and I sent this communication, dated October 26, 1894: 

" 'Hon. W. H. Jessup, Attorney for Mrs. C. B. Hackley— Dear Sir: The 
Dolph Coal Company hâve authorized Mr. Edward Dolph and myself to make 
the foUowing ofCer for the coal under the Hackley tract, ad.1oining the Dolph 
worklngs: Forty cents per ton for sizes above pea, the priée to raise one cent 
per year after five years. For pea and smaller sizes, the price to be pro- 
portioned, on the ratio of the selling price, to that of larger sizes. Lease to 
contain the usual clauses as to returns, examination, weights, etc., and pro- 
vide a fair annual minimum. An aecount will be kept of ail culm dumped, 
the same to be accounted for when sold, or to be subject to Mrs. Hackley' s 
order in any reasonable way. 

" 'Yours, respectfully, [Signed] E. B. Sturges, 

" 'For D. C. Oo.' " 
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Witness, continuing: 

"This communication was handed to Judge Jessup, or left in his office, and 
I heard nothing from it for at least two weeks,— more than two weelis. I 
had no doubt that the offer had been accepted, and that the lease had been 
made, or, at least, that if there wai? anythlng wrong about it, or unaccept- 
able, I would hear from Mrs. Hackley or Judge Jessup at once; but I re- 
frained still from communicating with Mrs. Hackley in any way. And I 
want to say right hère,— I don't want to be misunderstood,— Judge Jessup 
didn't say that her priée would be forty cents a ton, but that she had made 
a lease to Jones and Williams at forty cents, and he presumed she would 
want the same for this land. He didn't say that forty cents would be her 
priée, but I understood that was her figure, and that. If we offered that, we 
would get it." 

Judge Jessup's version is this: 

"Shortly after this Mr. Sturges called upon me, and said he was interested 
in the Dolph Coal Company; that he understood that Mrs. Hackley desired 
to lease this property; that their property adjoiued the Thomas Bell tract 
on one side. 1 showed him the report of the borings upon the Thomas Bell 
tract, and told him the same thing which I had told Mr. Kemmerer and Mr. 
Oakford. He said that, as they adjoined this property, it was more to them 
than it was to anybody else, for they could mine the coal from this property 
without making any additional improvements; and he said that, if they could 
get a lease, they could be deliverlng coal within six weeks from the time 
they got their lease. He showed me, upon the map, which side their property 
adjoined this property, — I don't now remember which side it was, — and, after 
talking with him, I told him that Mrs. HaclUey had accepted a proposition 
to lease to Jones and AVilliams for forty cents; that I considered the Archbald 
lease a more valuable property than I did this, because it was a larger 
proiDerty; but I told him Mrs. Hackley's views were very high in référence 
to this matter, and whoever got it would hâve to bid very high. I told him 
that there were two other gentlemen that I knew wlio proposed to bid upon 
the property, and, after talking with him some little time, he said, 'We can 
afCord to give more for that property; I will makc my best bid flrst,' and 
said, 'Whenever you are ready to receive bids, why, we will make a bid.' 
Shortly after I reeeived this letter from Mrs. Hackley. which Is dated October 
241h and is marked 'Plaintiff's Exbibit A,' in which she said, 'Note what you 
say in regard to the Thomas Bell tract, and will be glad to receive proposais 
for lease, which will hâve my immédiate attention.' Immediately after the 
receipt of that letter I notified Mr. Kemmerer, Mr. Oakford, and Mr. Sturges 
that Mrs. Hackley was ready to receive their proposais. I communicated 
with Mr. Kemmerer by téléphone, and he asked who were expecting to bid 
for it. I told him Mr. Sturges and Oakford, so far as I knew; and he then 
said he had some business arrangements with the Dolph Coal Company, whom 
I knew Mr. Sturges represented, and he did not like to corne into compétition 
with them, for he wanted some favors from the Dolph Coal Company, and 
he was afraid he would not get them if he put in a bid against them, and 
was fortunate enough to get this property, and therefore he would withdraw, 
and not put in a bid at ail. I also informed Mr. Oakford,— I think, personally, 
—and I wrote a letter to Mr. Sturges, and sent to his ottice. of which I bave 
a carbon copy. * * * After receiving thèse ofîers, on the 8th day of No- 
vember, I went to New Tork, taking with me the offer of Mr. Sturges and 
Mr. Oakford. I met Mrs. Hackley. I read to her the otïer of Mr. Sturges. 
as I hâve read it hère. I also read to her the offer of Mr. Oakford,— a better 
offer than that of Mr. Sturges, in that he was to give forty-two cents for 
the flrst two years, whereas Mr. Sturges was to give only fort}' cents a ton 
for the flve years; that, as the Dolph Coal Company could immediately mine 
out the coal without any préparation, they would hâve the opportunity of 
mining the greater part of the coal. which was estimated at 650,000 tons, 
within five years, and could get it ail for forty cents a ton, whereas the bid 
of Mr. Oakford was forty-two cents to start with, and, as he would be 
obliged to put on improvements to mine the coal, he would not be expected 
to get out any coal within a year, so that his priée would increase at once 
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beyond the forty-two cents within a year after he had started to mine; and 
that I considered she would get a good deal more money out of it by leasing 
to Mr. Oakford than to Mr. Sturges, for the reason that it would be to their 
interest to mine ail the coal they could at forty cents within the flve years, 
instead of allow'ing it to remain in the ground and mining it out at the in- 
creased rates. She agreed with me that it was Ijetter. She asked me if Mr. 
Sturges would not give any more. I told her what Mr. Sturges had said to 
me in the office,— that they could afford to give more than anybody else, and 
he would make his best bid flrst, and that I had requested Mr. Sturges to 
make his best bid first, and I supposed that was his best bid. From what 
I knew of Mr. Sturges I did not belle ve he would. give any more. Upon this 
she accepted Mr. Oakford's bid, and I wrote upon the paper the following: 

" 'I accept the above ofifer and direct W. H. Jessup to draw up a proper 
lease for the coal mentioned. Frances A. Hackley. 

" 'Nov. 8, 1894.' " 

In the first place there is an utter absence of motive shown on 
Judge Jessup's part to part with his client's interest at an under- 
valuation. What possible motive could he hâve in so doing? The 
contention that his son was, or was to be, interested in Oakford's 
lease, is without foundation. If the respondent's contention is cor- 
rect, Judge Jessup, without any proven motive or inducement, delib- 
erately sacrificed the interests of a client whose business he would 
naturally value, and that, too, in a way in which he would be almost 
sure to be detected. An analysis of the testimony shows, to our 
mind, that Judge Jessup's version of his statement to Mr. Sturges is 
correct. In the flrst place, he says he made the same statement, 
namely, that, while Mrs. Hackley had re-leased the Archbald coal for 
iO cents, she wanted more for this, to Kemmerer and others. Mr. 
Oakford testifies that Judge Jessup did so tell him. Mr. Kemmerer 
is not called to contradict Judge Jessup, and, in the absence of such 
contradiction, we are safe in assuming Judge Jessup stated to him 
as he testifled. Now, if he had told thèse facts to both thèse gen- 
tlemen, and invited them both to put in bids, for what plausible or 
possible reason, or upon what theory, would he induce Mr. Sturges to 
put in a 40-cent bid. If he wanted to give the property to Oakford. 
why should he try to hâve Mr. Kemmerer put in a larger bid, and 
thus defeat his purpose? Judge Jessup testifies, and he is confirmed 
by the absence of any contradiction on the part of Mr. Kemmerer, 
that, after receiving word from Mrs. Hackley, as noted in her quoted 
letter, that she was willing to lease the Bell tract, he notifled Kem- 
merer, and requested a bid, and, in answer to his inquiry as to who 
the bidders were, was told they would be Sturges and Oakford. It 
then developed that Kemmerer did not want to antagonize the Dolph 
Coal Company, and so declined to bid. It will thus be seen that the 
eiîort of Judge Jessup to get a third bid for the property was defeated, 
not by any lack of désire on his part, but by reason of the Dolph Coal 
Company. The letter of Judge Jessup to Mr. Sturges of October 
25th, which is given in full above, is consistent with Judge Jessup's 
version of the previous conversation. It will be noted that he asks 
them to make "the best proposition they are willing to make for the 
coal." This is quite consistent with Judge Jessup's testimony that: 

"I told him that there were two other gentlemen that I knew who proposed 
to bid upon the property, and, after talking with him some little tlme, he said, 
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'We can afford to give more for that property; I will make my best bld first,' 
and said, 'Whenever you are ready to receive bids, why, we will make a bid.' " 

The proof also shows that, however much they may hâve subse- 
quently changed their minds, the bid put in was the most the Dolph 
Coal Company was at that time willing to pay. Mr. Sturges says 
that in his first talk with Judge Jessup he told him that: 

"The royalty for the land was high, and whether the Dolph Coal Company 
would pay it, or not, I didn't know, but they would soon hâve a meeting, and 
I would bring it before them, and see whether they would pay it." 

At the meeting where the matter was considered, he says: 

"I presented this matter to the Dolph Coal Company, and stated to them 
what Judge Jessup had said,— that, if we wanted that land, we had to pay 
forty cents for it, and a sliding scale. They thought it was too much. After 
a good deal of discussion, we decided to pay it, and Mr. Dolph and myself 
were appointed a committee to make the proposEil to Judge Jessup." 

It would therefore seem that, as things then stood, the bid then 
made was the best the Dolph Coal Company was willing to do, and 
that they were not even willing to pay what Mr. Sturges says he under- 
stood would be necessary to secure the property, to wit, pay 40 cents, 
with a sliding scale after two years. They postponed the' rise till 
flve years. The substantial différence between their bid and Mr. 
Oakford's may be thus illustrated: Assuming there were 600,000 tons 
in the tract, and it would be taken eut in equal proportions through 
the 10 years, the average royalty paid by Oakford would be 46 cents, 
and by the Dolph Coal Company 41J cents, which would make Oak- 
ford's lease net $27,000 in royalties more than Dolph's. Tested by 
the views of the members of the Dolph Coal Company, — and Mr. 
Sturges has testiûed to their views, freely expressed at the meeting, 
that a royalty of 40 cents, with a sliding scale after two years, was too 
high, and that they were only willing to pay a sliding scale rising 
after five years,— bearing in mind that, with its improvements ready 
for beginning opérations at once, the price remained stationary for 
flve years, and therefore, if the Dolph Coal Company got the lease, the 
bulk of the coal would be mined at 40 cents, it would seem that Judge 
Jessup had obtained an exceptionally une price for his client's coal. 

A careful scrutiny of the proofs satisfies us that Mr. Sturges not 
unnaturally fell into the mistake of supposing that he would get the 
coal cheaper than any one else. The Dolph headings ran alongside it 
for nearly half a mile, an entrance eould be made within a few daya, 
and their breaker, trackage, and other improvements used to mine this 
coal. It would therefore seem quite natural that in time the Dolph 
Company should get this coal, — a feeling which was evidenced by 
Mr. Sturges' remark to Dr. Rice, "I asked him if he wasn't a little 
gally in using my ammunition to shoot my ducks." That some one 
else would slip in and bid a considérable advance over them seemed 
never to hâve occurred to their minds. When informed she had 
signed the option, Mr. Sturges says, "Of course, I was utterly dumb- 
founded; I never had thought of such a thing." But that there was 
any misrepresentation on Judge Jessup's part, or that he told Mr. 
Sturges that 40 cents was Mrs. Hackley's price, Mr, Sturges himself 
does not say. He testifies: 
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"And I want to say right hère,— I don't want to be misunderstood,— Judge 
Jessup did not say her price would be forty cents per ton, but that she had 
made a lease to Jones and Williams at forty cents, and he presumed she would 
want the same for this land. He did not say that forty cents would be her 
price, but I understood that was her figure, and that, if we offered that, we 
would get It." 

Peeling sure, as we bave noted, from their abutting against the 
property, that the coal would naturally drop to them, it is not sur- 
prising that Mr. Sturges and his company should receive the impres- 
sion they did; but the fact remains that such an impression was a 
mistake on their part, and was not eaused by Judge Jessup. 

An agreement to lease, fair and reasonable in terms, certain in its 
subject, and procured without fraud or mistake, being shown, will 
equity afford relief in the way of spécifie performance? We think, 
in this particular case, it should, because otherwise the complainant 
would be without an adéquate remedy at law. The gênerai doctrine 
is that in contracts for the sale and purchase of lands, as a class, 
damages are inadéquate. Pom. Spec. Perf. Cont. p. 38. In discuss- 
ing the question as to where equity will give relief, it is laid down by 
the same author (page 9) that where the légal remedy is impracticable, 
where from spécial, practical features of a contract, inhérent in its 
subject-matter or its terms, It is impossible to arrive at a légal measure 
of damages with any sufficient degree of certainty, so that no real 
compensation can be obtained in an action at law, then equity will 
speciâcally enforce the contract. By this means alone can the in- 
jured party hâve the substantial effect of his agreement. "To this 
head," the author says (page 46), "must be referred a variety of différ- 
ent agreements, — among others, contracts in which acts are to be 
done or articles delivered by one party, and payments are to be made 
by the other, In installments, at stated times, through a number of 
years, and where, to compel the plaintifl to accept a présent sum, by 
way of damages, for a nonperformance, would be forcing him to 
sell his expected profits for a price wholly conjectural." In summing 
up his conclusions from an examination of the cases, the author states, 
and his reasoning to our mind is sound, as follows: 

"The foregoing instances are sufflcient to illustrate and establish the doc- 
trine that equity may interpose, and si)eeiflcally enforce a large variety of 
agreements, where the measure of légal damages is purely conjectural, and 
the légal remedy of compensation Is, therefore, wholly impracticable. Thèse 
cases hâve also been, and gënerally are, cited to show that equity Las juris- 
diction where damages are inadéquate; but the inadequacy hère consists in 
the impossibility of arriving at any deflnite amount of damages, by means 
of the certain and tixed rules which govern the common-law methods of ad- 
ministering justice." 

Applying this principle to the case in hand, we think it pre-emi- 
nently one where the remedy at law would be comparatively inadé- 
quate, when contrasted with the adequacy of the équitable remedy of 
spécifie performance. The lease must necessarily extend through a 
number of years, the amount of coal mined each year is uncertain, 
and the royalty payable dépends, owing to the sliding scale, running 
from 42 to 50 cents, on the year in which it is mined. In addition 
to this, the faults in the coal, and the extent of such f aults, ail of 
which are problematical, and now necessarily uncertain, render the 
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value of the lease uncertain. The foregoii^ facts show the wide 
possible variation in the values set upon this coal, and the conjectural 
value of the lease as a working interest. In the matter of royalties 
alone, to say nothing of the possible financial results of working the 
coal, we hâve seen a net différence of |27,000 in estimated value; and 
thèse show the wide range of possibilities and probabilities to which 
a jury could alone resort in estimating the value of the undeveloped 
lease. It is, therefore, clear to us that, in the uncertainty surround- 
ing the subject-matter, and the necessarily conjectural character of the 
évidence that alone could be submitted, the fixation of any amount 
by a jury would be conjectural in character. By decreeing spécifie 
performance, we hâve the assurance that the agreement which the 
parties made would be carried ont; while, in remitting the parties to 
an action at law for damages, from the problematical character of the 
testimony to be submitted to the jury, we could hâve no assurance 
that substantial justice between the parties was reached. "When a 
contract concerning real estate is valid, unobjectionable in its nature 
and in the circumstances connected with it. and capable of being en- 
forced, and it is just and proper that it should be fulfllled, it is as 
much a matter of course for a court of equity to decree a specdiie per- 
formance as for a court of law to give damages for the breach of it." 
Wat. Spec. Perf. Cont. p. 7, § 6. 

We are therefore of opinion, after careful considération, that the 
case is one for a decree of spécifie performance. 
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(Circuit Court of Appeals, Fourtli Circuit. February 7, 1899.) 

No. 274. 

1. ExBcnTioN— Levy on Rbalty op Corporation— Effect op Subséquent 

Dissolution op Corporation. 

TJnder tlie laws of South Carolina, after an exécution lias been levied 
on real estate of a corporation défendant, neither the lien oreated thereby, 
nor the validity of a sale thereunder to convey title, is alïected by the 
dissolution of the corporation. 

2. Corporations — Epfect op Dissolution— Right to Sue. 

The dissolution of a corporation by the forfeiture of its charter or oth- 
erwise does net deprive it of the power to convey its property, or to 
maintain or défend suits relating to the settlement and winding up of 
its business. 

3. Trust— PuRCHASB op Property at Jcdicial Sale— Fiduciary Relations 

op Parties. 

Défendant made an offer for the purchase of real estate owned by a 
corporation, which was accepted by its oflicers; but, before a conveyance 
was made, it was learned that the charter of the corporation had been 
declared forfeited by the authorities of the state in which it was char- 
tered, and, in the belief that the company could not then convey a good 
title, it was agreed that the property should be sold under a Judgment 
against the company held by one of its ofHcers, bought in by him, and 
conveyed to défendant under the agreement for sale, and meantime de- 
fendant was placed in possession. At the sale, the ofHcer being présent 
only by an agent, défendant bid in the property for a sum much less 
than the agreed price, and received a deed therefor from the sheriff. 
Eeld, that his relation to the property and the corporation was such that 

92 F.— 4 
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he held thè title so acquired in trust, and would not be permltted to 
retain the property witliout paying the remainder of the purchase money 
due under his agreement. 

4. COKPOKATIONS— SUITS BY StOCKHOI.DKRS AFTEB DISSOLUTION. 

gtockholders and credltors of a corporation may maintain a suit in 
equity, after its dissolution, to reeover assets wrongfully appropriated 
or withlield, and to liave them applied for their beneflt. 

Appeal from the Circuit Court of the United States for the District 
of South Carolina. 

This was a suit in equity by James Boyd, Martin Lane, and Williana 
H. Castle against Luther H. Hankinson and Owen Alderman. From 
a decree dismissing the bill (83 Fed. 876), complainants appeal. 

William H. Fleming, for appellants. 
D. S. Henderson, for appellees. 

Before GOFF, Circuit Judge, and PAUL and WADDILL, District 
Judges. 

GOFF, Circuit Judge. The complainants below, citizens of the 
states of Pennsylvania and Delaware, filed their bill in equity in the 
circuit court of the United States for the district of South Carolina 
against the défendants below, who were citizens of that state. The 
complainants sued as stockholders and creditors of the Southern Pine 
Fiber Company, a corporation chartered by the state of New Jersey, 
and doing business in the state of South Carolina. It was alleged in 
the bill of complaint: That the Southern Pine Fiber Company was 
the owner of three acres of land situated in North Augusta, Aiken 
county, S. C, with the buildings thereon, and certain machinery and 
other Personal property placed therein. That the charter of said 
company had on May 4, 1897, been declared forfeited and void by the 
governor of New Jersey, as provided by the laws of that state. That 
on March 5, 1897, said company, acting through William H. Castle, 
its treasurer, had offered, in writing, to sell the said property, real 
and Personal, to the Hankinson Lumber Company, for the sum of 
|5,000, of which $1,000 was to be paid in cash, and the residue in four 
annual payments of |1,000 each, with interest; the title to said prop- 
erty to remain in said company until paid for, and a bond for title to 
be made to the purchaser; the offer to be subject to thé approval of 
the stockholders, and to be accepted or rejected within 10 days from 
March 5, 1897. That on May 20, 1897, one J. L. Hankinson wrote to 
said treasurer, saying, among other things: 

"We hâve persuaded my fatlier, Luther H. Hanicinson, who is interested 
with us, to buy the Pine Fiber property; and he authorizes me to inalse you 
an offer of $4,500, of which ?1,000 will be cash, and the bal. in four equal 
installments, with interest; terms same as option. Kindly give this your 
prompt attention." 

That on May 24th such offer was declined by said company. That 
on June 7, 1897, Luther H. Hankinson, through his agent, J. L. Hankin- 
son, accepted said offer of sale, in writing, in the following words : 

"My father bas decided to purehase the Pine Fiber property at $5,000, on 
the terms and conditions named in your lettera to me, viz. $1,000 cash; bal- 
ance, equal payments, in one, two, three, and four years, with interest. This 
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purcLase to cover everything except the machinery used In the manufacture 
of pine flber, such machinery being now stored subject to your order. Hâve 
papers prepared in the name of L. H. Hanliinson, and send same to Mr. 
Jackson, or any one in Augusta, and the notes will be signed, and checlc 
given, upon delivery of your bond for tities." 

That thereafter, in July, 1897, it was ascertained that the charter 
of said Company had been forfeited, and that it was then agreed by 
those representing said company and said Luther H. Hankinson tliat 
a proper and better title could be secured to said property by having 
the same sold under certain judgments held by and in the name of 
said William H. Castle, which had been rendered some years prior 
thereto, by the court of common pleas of Aiken county, S. C, and 
that in accordance with such understanding, and for the purpose of 
perfecting the title so as to carry out the said contract, exécutions 
were levied upon the property, and it was advertised to be sold on the 
4th of October, 1897, at which sale it was intended that Castle should 
purchase the property, and then convey it to Hankinson for the sum 
of |5,000, the sole object of such public sale being to perfect the 
title. That, in an effort to carry out in good faith the contract of 
sale, Castle on September 13, 1887, wrote the son and agent of Luther 
H. Hankinson as follows: 

"Messrs. Fleming & Alexander notify me that the sherifî will sell the mill 
property on the flrst Monday in October next. I hâve instructed them to bid 
up, if necessary, to the amount we agreed to sell to you. Will you aiso look 
after the matter? I am in hopes that it will be knocked down at a less 
figure, so as to save sherifC's costs. As soon as the property stands in my 
name, I will transfer it to your father,— as soon as proper papers are pre- 
pared." 

That Castle instructed said firm (Fleming & Alexander) to bid for 
him to the amount of |5,000, if necessary, but that the member of 
the same who had given the matter attention was absent, and the in- 
structions were overlooked by the partner who was then in charge,, 
he thinking that he was only to bid to cover the amount of the exécu- 
tions levied on the property; and, as he believed that there would be 
no opposition bids (it being generally known that the sale was being 
made simply to perfect the title), he instructed his représentative to 
attend the sale, and bid to the amount due on said exécutions, — a 
sum between |1,800 and |1,900. That there were but two bidders at 
the sale, the said Luther H. Hankinson and the représentative of 
Fleming & Alexander, who in fact was representing said Castle, and 
that, as such représentative only bid to the amount of said exécu- 
tions, the property was sold by the sherifî (the défendant Alderman) 
to said Hankinson for |2,000, which was paid by him to the sheritf, 
who made such purchaser a deed for the property, and that he is now 
in the possession of the same. That, on the afternoon of the day of 
the sale, Fleming & Alexander communicated with the purchaser, ad- 
vising him of the written instructions which had been sent them by 
Castle, and expressing the hope that the purchase had been made 
by him (Hankinson) for the purpose of carrying out the contract with 
Castle, but that said purchaser ref used to carry it out, and stated that 
he had bought the property in his own name, and would continue ta 
hold it for his own use. That said Castle has never accepted the 
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proceeds of such sale, whicL are still in the liands of the sheriff. Com- 
plainants prayed that a receiver be appointed to take charge of the 
assets of the Southern Fine Fiber Company, and sell the same, under 
the directions of the court, the proceeds to be distributed, as should 
be found proper, among the complainants and other creditors and 
the stockholders of such def unct corporation ; that the deed f rom the 
sheriff to Luther H. Hanldnson be declared void, and be canceled; 
that, should such deed net be canceled, then Hanldnson be required to 
carry eut his contract, and pay over to the proper parties the further 
sum of |3,000, which he had so agreed to pay, — and for such other 
and further relief as would be proper under the circumstances. 

When the bill, which was duly verifled, was presented to the court, 
an order was passed, on the 29th day of October, 1897, appointing 
a receiver as prayed for, directing him to take charge of the property, 
and investing him with the powers usual under such proceedings. 
Such order also directed said défendant Luther H. Hanldnson to show 
cause why a perpétuai injunction should not issue against him, re- 
straining him from setting up any title to the property under and by 
virtue of the deed made to him by such sheriff. 

The défendant Luther H. Hankinson flled his answer, in which, after 
certain formai statements, déniais, and admissions, he sets up that 
there were certain negotiations between the Hankinson Lumber Com< 
pany and himself, with some of the oflflcers of the Southern Fine Fiber 
Company, relating to the purchase of said property, but that the same 
had not been carried into a permanent contract or agreement before 
he was inf ormed that the charter of such company had been f orf eited ; 
that he had no information that such negotiations ever had the sanc- 
tion of the directors or stockholders of said last-named company; that, 
after the alleged forfeiture of the charter of the company, he dis- 
tinctly inf ormed those who were so negotiating with him that they 
must, before he would agrée to purchase the propertj^, give him a 
bond of indemnity, if the property was sold at public outcry, that a 
warranty title would be made to him of the property, no matter at 
what price the same was purchased; and that said parties and their 
attorneys distinctly declined and refused to give such guaranty, hence 
he concluded that ail such negotiations were at an end, and that he 
was not, in equity, bound to carry out any such agreement. Said de- 
fendant claimed further that he was the owner in fee simple, and in 
possession, of the land and other property so purchased at public sale 
from the sheriff, that his title was valid, and that he should not be 
disturbed in his possession. 

The défendant Alderman, sheriff of Aiken county, also flled his 
separate answer, in which, after alleging that he was a stranger to, 
ail and singular, the matters set out in the bill, except so much thereof 
as alleged that he did sell the land described therein ; and, as to that, 
he admitted that the same was sold by him at public outcry, under 
directions from Fleming & Alexander, attorneys at law, who repre- 
sented certain judgment creditors of the Southern Fine Fiber Company. 
He set out that, at such sale, Luther H. Hankinson, being the highest 
and last bidder, became the purchaser of said property at the prie* 
of |2,000, which sum was paid in cash, and that he holds the same 
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subject to the order of court, and that it is true that lie lias made 
and delivered to such purchaser a deed for the property, conveying to 
him ail the right, title, and interest of the Southern Fine Fiber Com- 
pany in and to the property so described. 

To thèse answers replications were flled, testimony M'as duly taken, 
and the cause submitted, when the court below entered a decree dis- 
missing the bill. From the decree so entered the complainants sued 
out this appeal, alleging a number of errors in the proceedings below, 
a few of which, only, we flnd it necessary to discuss. 

We will flrst consider the questions raised relating to the sale of 
the property of the Southern Fine Fiber Company. Was that sale 
a valid one, and did it pass the title to the property to the purchaser, 
Luther H. Hankinson? Due notice was given of the sale, and the 
proceedings were in accordance with the South Carolina statute relat- 
ing thereto. The judgments had been regularly obtained against the 
Southern Fine Fiber Company, the exécutions had been properlj lev- 
ied in 1893, and the active energy of the same was in force for 10 
years from the date of the levy. The rights of ail the parties had 
been fully determined, and it was concédée! that the complainant Cas- 
tle then held and controUed said judgments. It was by his direction 
that the sheriff proeeeded with the sale, and he evidently ordered it, 
that he might be able to comply with his agreement with Hankinson. 
No new or additional proceedings were required in the court of Aiken 
county. as the power to sell already existed, under the vested rights 
giren by the levy of the exécutions. Even if the cliarter of said 
Company had become forfeited, still the sale could hâve been made, for 
the death of a party against whom exécution has been issued does 
not prevent the sale of the property which had been duly levied on. 
Taylor v. Doe, 13 How. 287; Fisliburne's Case, 1 Spear, 347. The 
same rule is applicable to corporations as to natural persons, and so, 
if the charter was in fact forfeited, — a question that it is not necessary 
for us to decide.^still the right to sell was not aflected thereby. But, 
even if the cliarter was forfeited, the company, while it would not be 
able to continue the transaction of business, would still be authorized 
to close out its affairs and dispose of its property, in the interest of 
its creditors and stockholders. And this is true, independent of the 
New Jersej' statute on that subject, which is as follows: 

"Sec. 53. Ail corporations whether tliey expire by their own limitation 
or be annulled by the législature or otherwise dissolved, sliall be continued 
bodies corporate for the purpose of prose<:;utlng and defending sults by or 
against them, and of enabling them to settle and close their aft'airs, to dispose 
of and convey their property and to divide their capital, but not for the 
purpose of continuing the business for which they were established." Sess. 
Acts N. J. 1896, p. 295. 

Tire sale was therefore regular, and no effort was made to set it 
aside because of inadequacy of price, except az this suit may be con- 
sidered such. The title to said projierty passed to Luther H. Hankin- 
son by the sheriff's deed, and is vested in him to-day. 

We now hâve to détermine whether or not, under ail the circuni- 
stances of this case, equity and good conscience will permit said de- 
fendant to retain that title without accounting for the value of the 
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property, to the sum, at least, that he had agreed to pay for it. It is 
true that the offer of March 5, 1897, made by the Southern Fine Piber 
Company, to sell its property to the Hankinson Lumber Company, was 
not accepted by the latter. It is also true that the proposition of 
Luther H. Hankinson, made under date of May 20, 1897, was declined 
by the Southern Fine Fiber Company. Thereafter, on June 7, 1897, 
Hankinson renewed his offer, increasing the amount, and changing 
the détail connected with it; and it was this proposition that was 
under considération when, in July, 1897, the parties in interest con- 
cluded that, as the charter of the company had been declared void, a 
sale under the exécutions then in force would be the préférable plan 
of procédure. From this time on, the only open question was as to 
the best way to convey the title to Hankinson. The property was 
regarded as sold to Hankinson, who on August 2, 1897, wrote to Cas- 
tle, saying, "We are now making improvements on said property upon 
faith of your promise to make us necessary papers;" and on August 
10, 1897, Castle replied, saying he regarded the property sold to Hank- 
inson, and that he would refuse any other offer for it. The manner 
of securing the title to Hankinson, and of making the sale and the deed, 
was still under considération. Without referring specially to the 
testimony, we tind that it shows that J. L. Hankinson was the agent 
of the défendant Luther H. Hanldnson, and that the latter was bound 
by the acts and negotiations of the former looking to the purchase of 
the property of the Southern Fine Fiber Company, and that said de- 
fendant had agreed to purchase the property of that company, as set 
forth in the bill, for the sum of |5,000; that he further agreed to a 
public sale of said property under the exécutions then in the hands of 
the sherifl, for the purpose of perfecting the title, the understanding 
being that the property would be purchased by or for Castle, indi- 
vidually, at as low a figure as possible, and by him then be conveyed 
to said défendant for the sum of $5,000, the purchase money to be for 
the beneflt of the créditer s and stockholders of said company; that, 
previous to the sale by the sherifl, the défendant Luther H. Hank- 
inson had, on the faith of his agreement with Castle to purchase the 
property, entered into the possession of the same, and made certain 
improvements thereon; that after such agreement, such taking pos- 
session of the property, and such improvements made thereon, the 
défendant Luther H. Hankinson attended the sale and purchased 
the property, without having advised Castle, or any one representing 
him, that he did not consider the agreement to purchase binding on 
him, and that he intended to bid in his own behalf ; that both Castle 
and the défendant Hankinson believed at the time they agreed to a 
public sale of said property that the charter of the Southern Fine 
Fiber Company had been legally annulled, and that such sale was the 
saf er course to pursue in order to vest a perfect title to the property 
in said défendant, and at the same time best protect the interests 
of the creditors and stockholders of that company. 

The facts being as we hâve found them, what, in good conscience, 
should be required of the parties? If Castle had purchased the prop- 
erty at the public sale, could Hankinson hâve compelled him to con- 
vey it under the previous agreement? Answering this in the affirma- 
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tive, as we do, it follows that if Hankinson had not bid for the prop- 
erty, and Castle had piirchased it, the latter, had he sued the former 
for spécifie performance, would liave been entitled to a decree in 
his favor. The equities of the case are novv plainly apparent. The 
relations existing betwœn Hankinson, Castle, and the Southern 
Fine Fiber Company were such that it would be unconscionable to 
allow said défendant to hold the property at the pripe of |2,000, when 
he was under contract to give |5,000 for it, and the only object of 
the sale at sheriff's outcry was to enable him to bave a good title to 
the same. The contention of counsel for appellees, that the original 
offer of sale was rendered inoperative because it contained the clause, 
"subject to the approval of the stockholders of said Southern Fine 
Fiber Company," and that as a matter of fact such stockholders did not 
approve of the terms of sale, is without merit, for the reason that 
thereafter both Castle and Hankinson concluded that, as the charter 
of the Company had been forfeited, the stockholders were therefore 
without authority to act, and consequently the plan to sell at public 
sale was proposed and agreed to. A court of conscience will not per- 
mit a party to profit by his own wrong, and in this case we cannot 
allow the défendant Hankinson to claim for himself individually the 
property conveyed to him by the sheriff, unless he flrst accounts to 
Castle, who represents the creditors and stockholders of the Southern 
Fine Fiber Company, for the différence between his bid at the public 
sale and the price he had agreed to give for the property. He holds 
the title in trust for them, and, unless he pays said différence, the 
court should either direct a sale of the property, and apply the pro- 
ceeds for that purpose, or set aside the sale as made by the sheriff 
and direct a resale of the same, returning to Hankinson the purchase 
money so paid by him. 

Complainants sue as creditors of the Southern Fine Fiber Conipany, 
also as its stockholders; and equity will entertain such a suit, even 
if the charter of the company had been forfeited before process issued, 
and will decree that the assets of such company be applied for the 
beneflt of ail its creditors and stockholders. It will be better to 
bring the said company before the court, — a course not resorted to 
heretofore because of the mistaken idea that it would hâve been im- 
proper, on account of the alleged forfeiture of the charter of that 
company. But, as we hâve seen, the company could hâve proseciited 
and defended suits, could hâve closed its business and hâve disposed 
of its property, even though its charter had been undoubtedly for- 
feited, and due announcement of the same had been made under the 
law. The decree appealed from will be reversed, and this cause will 
be remanded to the court below, with instructions to proceed therein 
in the manner indicated in this opinion. Eeversed. 
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CENTRAL OF GEORQIA RY. 00. v. KAVANAUGH et al. 

(Circuit Court of Appeals, Fifth Circuit. January 24, 1899.) 

No. 7G5. 

Carriers op Goods— Limitation of Liability — State Statdtes. 

A contract made by a railroad company in Georgia for the through 
earriage of freiglit from Savannali to Cliattanooga, Tenu., is governed 
by the statutes of Georgia; and under Civ. Code 1895, § 2276, providing 
that a carrier can only limit its légal liability by express contract, as 
construed by the courts of the state, a provision of the bill of lading that 
the railroad should only be liable for the safe delivery of the goods to Its 
Connecting carrier Is without efCect to relieve It from liability for damage 
to the goods whUe in the possession of the Connecting carrier, unless such 
bill of lading is signed by the shipper. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Georgia. 

Kavanaugh & Brennan shipped a car load of bananas from Savannah to 
Chattanooga. The car was delayed in transit, and the bananas deteriorated, 
whereupon Kavanaugh & Brennan intervened in the main suit (the Central 
Railroad & Banking Company of Georgia against the Farmers' Loan & Trust 
Company), against the receivers of the Central Railroad & Banking Company 
of Georgia, for damages for the delay to the shipment of bananas. The ship- 
ment was made via the Central Railroad, from Savannah to Atlanta, and 
thence to Chattanooga, via the Western & Atlantic Railroad. It is coneeded 
that the shipment was delayed in transit on that portion of the route beyond 
Atlanta. The earriage between Savannah and Atlanta was confessedly prompt 
and expéditions. The Une of the Central Railroad terminâtes at Atlanta, and 
the défendant showed delivery to the Western & Atlantic Railroad, its con- 
nection. The appellant, the Central of Georgia Eailway Company, was duly 
substituted défendant in the place of the said receivers. The master found 
in favor of the plaintiffs. Exceptions were flled as foUows: "And now, 
within thirty days from date of the master's report, cornes the Central of 
Georgia Eailway Company, substituted défendant in said cause in place of 
H. M. Comer and R. Somers Hayes, receivers of the Central Railroad & Bank- 
ing Company of Georgia, and excepts to the master's finding, and specifically 
to the master's conclusion of law, as foUows: The only défense sought to be 
set up in this case is that the négligence through which the loss was occa- 
sloned was that of a Connecting Une, to which the fruit had been delivered 
with proper diligence. By the terms of the bill of lading, the goods were to 
be transported by the Central Railroad and Connecting lines, via the W. & A. 
R. R., until they reach the station nearest to the ultimate destination. Against 
this liability, relief is sought by the stipulation in the bill of lading to the 
effect that the liability of the Central Railroad ceases with proper delivery 
to its Connecting and succeeding carrier. This agreement or stipulation would 
hâve been a good défense had the bill of lading been signed by the consignor; 
but it was not, and its insertion in the bill of lading does not limit the lia- 
bility of the carrier. To limit its liability, au express contract must be made 
by the common carrier with the consignor. The errors in the master's con- 
clusion of law belng: First. That the master held, in effect, that the défend- 
ant had made a contract to carry the goods through to destination, and to 
be liable for them beyond the terminus of its own line, whereas the bill of 
lading under which the bananas were shipped specifically provided against 
this in the following paragraphs, taken from the bill of lading, which is at- 
tached to tlie évidence, and to which référence is hereby made: Tt is mutu- 
ally agreed, in considération of the rates herein guarantied, that the liability 
of each carrier as to goods destined beyond its own route shall be terminated 
by proper delivery of them to the next succeeding carrier.' 'This bill of 
lading is signed for the différent carriers who may be engaged in the trans- 
portation, severally, not jointly, and each of them is to be bound by and hâve 
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the benefit of ail the provisions thereof as If signed by it, the shipper, owner, 
and consignée. The acceptance of this biU of lading Is an agreement on the 
part of the shipper, owner, and consignée of the goods to be bound by ail of 
its stipulations, exceptions, and conditions, as fuUy as If they were ail signed 
by such shipper, owner, and consignée. This contract 1b executed and ac- 
complished, and the liabilitles of the Company as common carrier thereuader 
terminate, on the arrivai of the goods or property at the wharf, station, or 
dépôt to which this bill of lading contracts to deliver, and the carrier will be 
responsible thereafter only as warehouseman. The bill of lading shall bave 
the effect of a spécial contract, not liable to be modifled by a receipt from 
or act of an intermediate carrier.' Second. The master treated the terms of 
the bill of lading as though there were an effort on the part of the défend- 
ant to limit its liabihty, and therefore were not good because not signed by 
the consigner; whereas, under the gênerai commercial law which prevalls 
In the United States courts, before the carrier Is held liable beyond the ter- 
minus of its own route, It must appear that the carrier has made an express 
contract to be so liable." On the hearing, the exceptions to the master's 
report were overruled, and a decree was rendered in favor of the interveners, 
from which decree the Central of Georgia Railway Company appealed to this 
court. 

T. M. Cunningham, Jr., for appellant. 
M. A. O'Byrne, for appellees. 

Before PAEDEE and McOORMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

PARDEE, Circuit Judge (after stating the facta as above). The 
contract of transportation in this case stipulâtes for a through car- 
nage of goods. It is styled at its head "Through Bill of Lading." 
It contracts for the delivery of the goods at Chattanooga, their des- 
tination, and stipulâtes for a through rate of freight, and, in terms, 
attempts to limit the carrier's liability, except on its own Unes, as 
follows: 

"Bach carrier shall be bound (subject to the limitations and exceptions con- 
tained in this contract) to deliver sald goods in the same order and condition 
as that in which it received them; and the uHimate carrier to deliver them at 
Its station or wharf, to the consignée or his assigna. If called for by him or 
them, as in this contract provided, he or they paying freight and chargea 
thereon, and average, if any. It is mutually agreed, in considération of rates 
hereln guarantied, that the liability of each carrier as to goods destlned be- 
yond its own route, shall be terminated by proper delivery of them to tho 
next succeeding carrier." 

The bill is a through bill of lading, aside from the fact that the at- 
tempt at limiting liability is wholly inconsistent with any other view 
of the contract than that it is, and was intended to be, a through bill. 
As the contract was a Georgia contract, it is pertinent to oite, as to 
the character of the same, Central R. Co. v. Dwight Mfg. Co., 75 Ga. 
609; Railway Co. v. Pritchard, 77 Ga. 412, 1 S. E. 261; Atlanta & W. 
P. R. Co. V. Texas Grate Co., 81 Ga. 610, 9 S. E. 600; and Railroad 
Go. V. Hasselkus, 91 Ga. 382, 17 S. E. 838. 

Civ. Code Ga. 1893, § 2276, reads as follows: 

"A common carrier cannot limit his légal liability by any notice grtven, 
either by publication or by entry on reeeipts glven or tickets sold. He may 
malie an express contract and will then be governed thereby." 

The construction of this section by the suprême court of Georgia 
is to the effect that a common carrier receiving goods for through 
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shipment over its own and other lines cannot confiae its liability to 
damages on its own line, and relieve itself from négligence and dam- 
age on the lines of Connecting carriers, except by an express contract 
assented to by tiie shipper, and that the mère acceptance by the 
shipper of a bill of lading containing a provision conflning the gên- 
erai responsibility of the contracting carrier to liability for négligence 
and damages on its own line is not suflûcient under the statiite. Ex- 
press Co. V. Pm-cell, 37 Ga. 103; Eailroad Co. v. Spears, 66 Ga. 490;. 
Eailroad Co. t. Gann, 68 Ga. 350; Central R. Co. v. Dwight Mfg. Co., 
75 Ga. 609; Eailroad Co. t. Hasselkus, 91 Ga. 382, 17 S. E. 838. 

If the Georgia law, as construed by the suprême court, should pre- 
vail as to the contract in this case, the flnding of the master and the 
decree of the court afiirming the same are conceded to be correct. 
Counsel for appellant, however, contends that the Georgia law should 
not preTail,-and that this court should not be controlled by the judi- 
cial décisions of the state where the contract of carriage was made, 
but should follow the common-law rule, as declared by the courts of 
the United States. His main reliance is upon Myrick v. Eailroad Co., 
107 U. S. 102-107, 1 Sup. et. 425, 429, which décides: 

"The gênerai doctrine, then, as to transportation by Connecting lines, ap- 
proved by this court, and also by a majority of the state courts, amounts to- 
this: That each road, conllning itself to its common-law liability, is only 
bound, in the absence of, a spécial contract, to safely carry over Its own 
route, and safely to deliver to the next Connecting carrier, but that auy one 
of the eompanies may agrée tliat over the whole route its liability shall ex- 
tend. In the absence of a spécial agreement to that effect, such liability will 
not attaoh, and the agreement will not be Infen'ed from doubtful expressions 
or loose language, but only from clear and satisfactory évidence." 

The suprême court hâve had fréquent occasion to cite the Myriclc 
Case with approval, but hâve found it proper to déclare that it is only 
applicable in the absence of a controUing statute. Railwav Co. v. 
Prentice, 147 U. S. 101, 106, 13 Sup. Ct. 261; Eailroad Co. v. Baugh, 
149 U. S. 368, 375, 13 Sup. Ct. 914; and Eailway Co. v. Solan, 169 U, 
S. 133, 136, 18 Sup. Ct. 289. 

In this last-mentioned case the proposition is stated as folio ws : 

"The question of the right of a railroad corporation to contract for exemp- 
tion from liability for its own négligence is, indeed, like other questions afCect- 
ing its liability as a common carrier of goods or passengers, one of those 
questions, not of merely local law, but of commercial law or gênerai juris- 
prudence, upon whlch this court, in the absence of express statute regulating 
the subject, will exercise its own judgment, uncontroUed by the décisions of 
the courts of the state in which the cause of action arises. But the law to 
be appliedls none the less the law of the state, and may be changed by its 
législature, except so far as restrained by the constitution of the state or by 
the constitution or laws of the United States." 

From this it is clear that the common-law rule declared in the 
Myrick Case is not to be applied when there is an express statute 
of the state where the transportation contract is entered into, regu- 
lating the matter. And see Liverpool & G. W. Steazn Co. v. Phénix 
Ins. Co., 129 U. S. 397-447, 9 Sup. Ct. 469 et seq. Section 2276 of 
the Georgia Civil Code is an express statute providing how the car- 
rier may relieve himself of liability by contract. The true construc- 
tion of this statute bas been settled by an unbroken line of décisions 



SPRAGUE V. SOUTHEEN RY. CO, 59 

by the suprême court of Georgia. In gênerai, the construction given 
to a state statute by the highest court of the state will be foUowed 
by the courts of the United States. It is therefore clear to this court 
that th-e master, in applying section 2276 of the Georgia Civil Code, as 
construed by the suprême court of Georgia, to the facts of this case, 
did not err, and that the decree of the court based on the master's 
report was correct, and should be afifirmed; and it is so ordered. 



SPRAGUE et ux. v. SOUTHERN RY. CO. 

(Circuit Court of Appeals, Fourth Circuit February 7, 1899.) 

No. 284. 

1. Carriers dp Passengers— Action for Personal Injury— Questions fok 

Jury. 

Plaintifî, with lier husband, purchased flrst-class ticlcets for transporta- 
tlon between two stations on defendant's railroad, and made the journey 
in tlie eaboose of a freight train. Wlien the train arrived at their des- 
tination, it stopped, with the engine opposite the station and the eaboose 
some distance baclî. While so standing, the plaintlCf rose from her seat 
to look from the window, and was thrown down and injured by a violent 
jerk given the eaboose by the starting of the train. It further appeared 
that the movement of the train was the same as was usual at that sta- 
tion. Hdd, that it eould not be said, as a matter of law, that defendant's 
servants were not guilty of négligence causlng the injury, but that the 
question was one of fact for the jury. 

2. Samb — LiABiLiTY FOR Safb Cakriage — Passekgers ON Freight Trains. 

Where a railroad eompany sells tickets to passengers to be used on a 
freight train which Is provided for the accommodation of passengers 
generally, it is held to the same degree of care for the safety of such 
passengers as though they were carried on a regular passenger train. 

3. Samb— Présomption of Négligence from Pact of Injury. 

An injury to a passenger while in the exercise of that degree of care 
which may reasonably be expeeted from a person in his situation is pi-iina 
facie évidence of the carrier's liability. 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina. 

James H. Merrimon (M. Silver, on the brief), for plaintiffs in error. 
Charles Price, for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and PAUL, District 
Judge. 

GOFF, Circuit Judge. The plaintiffs in error, who are husband and 
wife, instituted this action at law to recover damages from the de- 
fendant in error on account of personal injuries sustained by the wife, 
claimed by them to bave been caused by the négligence of the employés 
of the Southern Eailway Company. It is set forth in the complaint 
that on the 7th day of July, 1897, the feme plaintiff purchased of the 
défendant eompany a first-class ticket over its railroad, from the sta- 
tion at Hickory to the station at Morganton, and that she entered and 
took a seat in the eaboose car attached to a freight train on said road 
(as she was direeted to do by the agent of said eompany), for the pur- 
pose of making said trip, and that while doing so, and when she was 
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still in said car, she was injured by the négligence of the defendant's 
employés. The answer of the Southern Railway Company dénies the 
charge of négligence, and sets up contributory négligence on the part 
of the said feme plaintiff, in substance as follows: That she con- 
tributed to her injury by her own négligence, in standing up in the car 
while the same was in motion, when the défendant had provided a seat 
for her, in which she might hâve remained in perfect safety; that she 
knew she was on a freight train, and that it was net as safe as a regu- 
lar passenger train, and that it required greater care on the part of 
passengers, which she failed to exercise, but that she assumed the risk 
of injury by standing up in the caboose car during the time the same 
was in motion; that she did net wait in her seat until the train stopped 
at Morganton, but she arose and stood up while said car was being 
moved, and before it had reached the station, thereby contributing to 
her injury. 

The case came on to a trial before a jury, on the f oUowing issues : 
First. Was the feme plaintiff injured by the négligence of the défend- 
ant Company? Second. Did the feme plaintiff contribute to her injury 
by her négligence? Third. What damages, if any, is the feme plain- 
tiff entitled to recover? 

After the plaintiffs had offered their évidence, the défendant moyed 
the court to dismiss the complaint and enter judgment of nonsuit. 
The court below ruled that the plaintiffs were not entitled to recover, 
and entered a judgment of nonsuit. To such judgment this writ of 
error was sued ont. 

It is claimed by the plaintiffs in error that it was error in the court 
below to dismiss their complaint and enter said judgment of nonsuit. 
The suprême court of North Carolina, in construing the statute of that 
state relating to nonsuits, has held that such a motion is, in elïect, the 
same as a demurrer to the plaintiffs' évidence. Purnell v. Railroad 
Co., 29 S. E. 953, 122 N. 0. 832. Therefore, under said statute, when 
the motion for nonsuit is submitted, the court should dispose of the 
same in the light of the rule that admits everything which a jury could 
reasonably infer from the évidence. 

The plaintiffs' testimony tended to prove that they had purchased 
flrst-class tickets over the defendant's road from the station at Hickory 
to the station at Morganton; that they entered the caboose car, and 
traveled in it, the same being attached to a freight train composed of 
12 or 13 cars; that they were both aware of the fact that they were to 
go on a freight train, being so advised when their tickets were pur- 
chased; that they traveled safely to Morganton, where the engine 
stopped in front of the dépôt building, thereby leaving the plaintiffs, 
who were still in the caboose on the end of the train, some little dis- 
tance from the station ; that in the said car was a sofa or settee, some 
chairs, a table, and a stove; that after the car reached Morganton, and 
when it was not in motion, and was at a point where it had been for 
some minutes, the feme plaintiff arose from her seat, and walked 
across the car, for the purpose of looking eut of the window, and, 
while she was standing near it and by a table, the engine suddenly 
moved up, and thereby the slack of the train was taken ont, and the 
car given a sudden lurch or jerk, by which the said feme plaintiff was 
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thrown to the floor, causing her great bodily injiirj' and pain, the re- 
suit being a fractuied thigh bone and permanent injury; that sbe was 
in her 67th year at the time of sneh injury; that, when the train 
stopped for the flrst time at Morganton, it remained still for a few 
minutes, then moved up, and then stopped again, and that when it so 
moved up it made a heavy jerk, when the engine again stopped sud- 
denly, and that considérable jar was caused thereby; that, by the time 
the slack is taken out of a train as long as that was, the end of the 
train has a pretty heavy jerk; that the movements of said train at 
Morganton were the same as they usually were at that place, it stop- 
ping and starting as it had often done before; that during the trip, 
and before the train reached Morganton, the husband plaintitï, who 
had gone out on the platform of the car, was admonished by the brake- 
man that it was dangerous for him to be there, as the sudden jerk of 
the car might throw him off, and that he returned to his seat inside 
the car, at the same time advising his wife of the warning he had re- 
ceived; that they were not warned by any of the train ofBcials, at 
Morganton or elsewhere, that the car would be suddenly or violently 
moved, and that it would be best for them to be careful during the time 
it was being so moved. 

Négligence is in some cases a question of law to be determined by 
the court, and in others a matter of fact to be found by the jury. In 
this case the court below held it to be a question of law, and directed 
a nonsuit. We think this was error, as we are of the opinion that 
the jury should bave been directed to find frorn the évidence whether 
or not the défendant so managed its engine and so moved its car at 
the time that Mrs. Sprague was injured as to make it liable for injuries 
caused thereby to those who were passengers in said car; or, in other 
words, if the defendant's conduct at that time constituted "négligence," 
in the sensé such word was used in in the issues submitted to the jury. 

We are unable to conclude, after carefully considering the testi- 
mony offered by the plaintiffs, that the facts shown by it are such that 
ail reasonable men must draw the same conclusion from them, and 
hence we hold that, if such facts constitute négligence, the same must 
be found by the jurv from the testimonv, and not bv the court as a 
matter of law. Kailwav Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. G79; 
Eailway Co. v. Gentry, ios U. S. 353, IG Sup. Ct. 1104. If from the 
évidence there is uncertainty as to the existence of négligence, then 
the question is one of fact, and must be settled by a jury, and such is 
the case even if there be no testimony save that ofïered by the plaintiff , 
and in which there is no conflict, if fair-minded men, in an hontïst effort 
to do right, would reach différent conclusions from it. This is a case 
peculiarly for the jury, for the reason that it is from ail the circum- 
stances incident to the injury to the feme plaintiff — such as the move- 
naent of the train, the stopping and starting of the same, whether the 
car was properly and safely handled, or carelessly and dangerously 
pushed and jerked about — that the question of négligence and the 
matter of responsibility can be intelligently found and fairly deter- 
mined. It is now so well settled that if, in any case, the facts are such 
that reasonable men may fairly difler upon the question as to whether 
there was négligence or not, the détermination of that matter is for 
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tiie jury, that "we deem a further discussion of the question unnecessr- 
sary, and, as the case is again to go to a jury, we think it best not 
to further consider the testimony. 

The court below seems to hâve founded its conclusion on the fact 
that the plaintiffs were traveling in a caboose car, and not on a regular 
passenger train. But we are of the opinion that as the défendant 
sold tickets to the plaintiffs to be used in said car, which was provided 
for the accommodation of passengers in gênerai, the plaintiffs were en- 
titled to demand and hâve of and from the défendant the highest pos- 
sible degree of care and diligence, regardless of the kind of train they 
Vf ère on. A railroad Company is liable for the négligence of its serv- 
ants, resulting injuriously to its passengers, whether they are travel- 
ing in the luxurious cars of the modem train, or in the uncomfortable 
cabooee of the local freight; for in ail such cases the law requires 
that the highest degree of care that is practicable be exercised. The 
reasons for this rule are well known, and are based upon wise pub- 
lic policy and the plainest principles of justice. The suprême court 
of the United States, in alluding to this matter (Railroad Co. v. Horst, 
93 U. S. 291, 296), said: 

"Life and limb are as valuable, and there Is the same rigbt to safety, in 
tlie caboose as in the palace car. The same formidable power gives the trac- 
tion in both cases. The rule Is uniformly applied to passenger trains. ïbe 
same considérations apply to freight trains. ïhe same dangers are common 
to both. Such care and diligence are as effectuai and as important upon 
the latter as upon the former, and not more difflcult to exercise. There is no 
reason, in the nature of things, why the passenger should not be as safe 
upon one as the other. With proper vigilance on the part of the carrier, he 
is so. The passenger bas no authority upon either, e.x;eept as to the Per- 
sonal care of himself. The conductor is the animating and controlling spirit 
of the meehanism employed. The publie bave no choice but to use it. 
* « * Tjie rule is bénéficiai to both parties. It tends to give protection 
to the traveler, and warns the carrier against the conséquences of delin- 
quency. A lower degree of vigilance than that required would hâve averted 
the catastrophe from which this litigatlon bas arisen. Dunn v. Railway Oo., 
58 Me. 187; TuUer v. Talbot, 23 111. 357; Railway Co. v. Thompson, 56 111. 
138." 

It was held in Eailroad Co. v. Pollard, 22 Wall. 341, a suit for an 
injury to the person against a railroad company, that "if the passen- 
ger is in the exercise of that degree of care which may reasonably 
be expected from a person in his situation, and injury occur to him, 
this is prima facie évidence of the carrier's liability." Such is also 
the doctrine of Stokes v. Saltonstall, 13 Pet. 181, a leading case on this 
question. See, also, to like efifect, the cases of ' )asting Co. v. Toison, 
139 U. S. 551, 11 Sup. et. 653; Gleeson v. Eailroad Co., 140 U. S. 435, 
11 Sup. et. 859. Applying this principle to the case we are now con- 
sidering, and it will follow that the jury should hâve been permitted, 
in the absence of explanation by the défendant of the circumstances 
under which the injury occurred, to ascertain the plaintiffs' damages, 
provided they did not also find that the feme plaintifif contributed to 
the accident by her own négligence. 

The contention of counsel for défendant in error that the suprême 
court in Transportation Co. v. Downer, 11 Wall. 129, held that a pre- 
isumption of négligence does not arise from the simple occurrence of 
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an accident, will not be sustained by a caref ul examination of the opin- 
ion in that case. It will be well to remember that the plaintiiï in that 
case was suing to recover for the loss of personal property, and not foi- 
damages occurring to him while a passenger; and yet the court said 
that if the accident was caused by the mismanagement of a thing over 
which the défendant had immédiate control, and for the management 
of which he was responsible, that the presumption of négligence did 
arise. We agrée with counsel for the défendant in error that if, look- 
ing at ail the évidence, and drawing such inferences therefrom as are 
just and reasonable, the court below could hâve said, as matter of law, 
that the plaintifls were not entitled to recover, then the order of non- 
suit was properly entered. Pleasants v. Faut, 22 Wall. 116; Mont- 
clair V. Dana, 107 U. S. 162, 2 Sup. Ct. 403. But, as we bave already 
shown, the court below, under the circumstances of the case as de- 
veloped by the plaintiffs' testimony, could not hâve properly so said as 
matter of law, and the issues should hâve been submitted to the 
jury, under appropriate instructions as to the law by which they were 
to be guided in reaching a conclusion. 

The judgment complained of will be reversed, and this case will be 
remanded, with instructions to proceed with a new trial under the prin- 
ciples of law as herein announced. Keversed. 



FIDELITY MUT. LIFE ASS'N OF PHILADELPHIA, PA., v. JIILLER et al. 

(Circuit Court of Appeals, Pourth Circuit. February 7, 18Û9.) 

No. 288. 

1. LiïB Insurance— Action ob^ Policy— Evidence. 

Where, in an action on a life insurance policy, défendant set up as a 
défense that the deceased obtained the policy, and deliberately eommitted 
suicide, for the purpose of defrauding the défendant, and in support of 
such défense introduced évidence of acts, conduct, and statemcnts of 
deceased, including a letter wrltten to a third person shortly before his 
death. not as acts or déclarations against interest, but as showing his 
condition or state of mind, and the motives witli which he acted, a letter 
written by the deceased to his wife on t)ie day before his death was prop- 
erly admitted on the part of plaintiff in rebuttal. 

3. Trial — Instructions — Exphkssinq Opinion on Facts. 

It is not error for a judge of a fédéral court, in submitting a question 
to a jury, to express an opinion as to tlie weiglit of certain évidence bear- 
ing thereon, where the jury are expressly told at the same time that 
the décision of the question rests entirely with them. 

3. LiFB InSURANOB — MlSREPRESENTATIONS IN APPLICATIONS— MaTKRIAT.ITY. 

Under a statute providing that a misrepresentation or an untrue state- 
ment made by an applicant for life insurance in good faith shall not 
work a forfeiture, or be ground of défense in a suit on the policy, unless 
the misrepresentation or untrue statement relates to a matter material 
to the risk, the Insurer and insured cannot contract as to what statements 
shall be material, but that question is one to be judicially determined 
in eàeh case,— by the court if the materiality is obvious, or by the jury 
if it dépends on disputed facts. 

4. Same — Construction dp AppLiCATroN. 

An application for life insurance required the applicant to state wheth- 
er or not he had ever made application for insurance to any "company, 
association, or society," on which no policy had been Issued, and to "giv<» 



64 92 FEDERAL REPORTER. 

name àt each company, date of application, kind of pollcy, and amount 
applled for." Beld, that an application for membershlp in a secret so- 
cial and bénéficiai order, membershlp In whieh was attended with some 
benefit payable In case of death, was not wltbin the language of such 
requlrement 

6. Samk— Matbbialitt of Représentations. 

An appllcant for life Insurance stated, In answer to a question lu the 
application, that he had never made application for Insurance to any 
Company, association, or soclety, on whlch a policy had not been Issued. 
In an action on the pollcy after hls death, it appeared that nlne years 
before the Issuance of the pollcy he had applied for membershlp In the 
Royal Arcanum, whlch was a secret social and bénéficiai order, in whlch 
some liind of benefit was pald on the death of a member, the nature and 
amount of which were not shown; that his application was reported on 
favorably by the examining physician, but rejected by the chlef médical 
examiner on account of a fact shown by the examinatlon, whlch in itself 
did not constltute good ground for rejection, whieh never afCected the 
heaith of the appllcant, and did not exist at the time of the issuance of 
the pollcy In suit. It further appeared that the deceased was never In- 
formed that he had been rejected on account of his heaith. Held, that 
the answer to the question in the application was made in good faith, 
and. If regarded as a misrepresentatlon, was immaterial to the rlsli. 

6, Same— Statbments as to Sioknesh and Diseases. 

Statements In an application for llfe Insurance as to the diseases and 
slckness of the appllcant are materlal, and he Is bound in good faith to 
correctly state the facts so far as he knows them; but he is not bound 
to remember and state ail of his aliments, and the temporary dérange- 
ment of the functlons of his organs, from whlch he recovered without im- 
pairment of hIs gênerai heaith. 

In Error to the Circuit Court of th.e United States for the District 
of Maryland. 

This was an action by David P. Miller and Ann E. Percy, executora 
of William E. Percy, deceased, against the Fidelity Mutual Life Asso- 
ciation of Philadelphia, Pa., on a policy of life insurance. There waa 
judgment for plaintiffs on the verdict of a jury, and défendant brings 
error. 

The défendants in error on the 27th day of December, 1897, brought their 
suit against the plaimlfC in error on a policy of Insurance insuring the life 
of William R. Percy for $25,000, payable to his légal représentatives within 
90 days after satlsfactory proof of death, and of the Just and lawful claim, 
both as to the rlghts and interest of the beneficiary thereunder, as well as 
to the justness of the claim. The application was attached to and made 
part of the policy. The policy was issued on the 5th of August, 1896. The 
death of the Insured, W. K. Percy, occurred on the night of the 26th of May, 
1897, by drownlng in the Chesapeake & Ohio Canal, about 12 miles below Oum- 
berland, Md., the horse upon whieh he was riding along the towpath sud- 
denly plunging Into the canal with him. The défendants In error were duly 
appointed executors of hls last wlll and testament. 

The suit was originally instltuted in the circuit court of Allegany county, 
In the state of Maryland, but subsequently, on the 23d of March, 1898, on 
pétition of the plaintlfC In error, was removed Into the ch*cuit court of the 
United States for the district of Maryland. Ten pleas were flled by the 
plaintiff In error, and repUcation and Issues foliowed in regular course of 
pleading. The défenses set up were: (1) False answers by insured as to 
his préviens condition of heaith. (2) False answers as to the physiciaus 
whom he had consulted. (3) Concealment that he had been previously re- 
jected by the Royal Arcanum. (4) That the pollcy was obtained by fraud, 
aud that the application had been made with f raudulent hitent at a time 
when he was hopelessly insolvent, Indebted to trust estâtes, and unable to 
meet his Indebtedness, and made for the purpose of protecting bis benefl- 
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ciaries; when he had a délibéra te purpose of taking his life, with the intent 
to liquidate his debts with money derived from the policles of Insurance. 
(5) That the Company, in any event, could only be liable for moneys paid to 
it as premiums, as he had died by his own hand within three years from the 
issue of the policy. 

The clauses of tlie application for Insurance, so far as material to the ques- 
tions at issue, are as follows: 

"(5) That I hâve never had or been afflicted with any sickness, disease, 
aliment, injury, or complaint, except as hère stated. Nothing serlous. A. B. 
Prlce, M. D. 

"Give full particulars as to the nature thereof, date and duration, whether 
trivial or otherwise. If rheumatism, state whether muscular, sciatic, or 
jnflammatory. 

"Dyspepsia about twenty years ago. Ankle broken in 1847. 

"(6) That the last physician I consulted, or who prescrlbed for me, was 
Dr. A. B. Priée, of Frostburg, about Oct., '95, for the sickness hère stated: 
Hurt from riding horseback; irritation of bladder; slight colic several times. 

"Give nature and duration of illuess, and, if complète recovery, say so. 

"(7) That I bave net consulted or been prescribed for by any other physi- 
cian or médical man during the last ten years, except as hère stated. 

"Give date, nature of illness, and name of every physician for last ten 
years. 

"None but John Porter, dead; after that, family doctor, A. B. Price. 

"(8) That I hâve never made application for insurance on my life to any 
Company, association, or society, upon which application no policy was or 
bas yet been issued to or recelved by me for the full amovmt and kind, and 
at the rate applied for, and that no physician has ever given an unfavorable 
opinion upon my life with référence to life insurance, except as hère stated. 
No. 

"Give name of each company, date of application, kind of policy, and 
amount applied for. 

"I liereby agrée and bind myself as follows: That the truthfulncss of the 
statements above made or contained, by whomsoever written, are material 
to the risk, and are the sole basis of the coutract with the said association. 
* * * And ail provisions of law in confliGt with or varying the terms of 
this agreement and policy applied for are hereby expressly waived. * * * 
And that, if any coneealment or untrue statement or answer be made or con- 
tained therein, then the policy of insurance issued thereon, and this contract, 
shall be, ipso facto, null and void, and ail moneys paid hereon shall be for- 
felted to said association: provided, always, that, if the necessary payments 
be made to keep said policy in force, It shall, in the event of my death, be 
incontestable for the sum payable thereunder after three years, except as 
therein set forth." 

The défendants in error and the plaintilï in error respectively asked cer- 
tain prayers or instructions of the court, — the défendants in error, six in 
number; and the plaintifC in error, flve. The court granted the first, third, 
and sixth prayers of the défendants in error, amending, however, the first 
and sixth, and granted in lieu of the fourth a separate instruction of its own. 
It rejected the first, second, third, and fourth prayers of the plaintifC in error, 
and gave its flfth prayer, with an amendment by it, and treated the court' s 
instruction granted in lieu of défendants in error's fourth instruction as one 
covering the second and third ofCered by plaintifC in error. 

The instructions or prayers granted by the court are as follows: 

"First [being the first prayer of défendant in error as amended]. If the 
Jury flnd that the plaintifCs are the executors of the late William R. Percy, 
and that the défendant corporation executed the policy of insurance ofCered in 
évidence and delivered the same to said Percy in his lifetime, and that said 
Percy paid the défendant ail premiums payable thereon at the time of said 
delivery, and paid ail further premiums due thereon up to the time of his 
death, and complied with ail the undertakings stipulated to be i)erformed on 
his part in said policy, and that he died on the 26th day of May, 1897, and 
that the plaintififs exhiblted and delivered to the défendant the proofs of death 
92 F.— 5 
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and justice of daim offered in évidence on or about the 21st day of Tune, 
1897, and more than 90 day s before this suit was brought, tlien the plalntiffis 
are entitled to recover in this suit, unless the jury shall flnd from the évidence 
that the application for the policy on the part of the said William K. Percy, 
deceased, contalned some misrepresentation or untrue statement of fact made 
not in good faith by said applicant, or unless they shall flnd said application 
contained some misrepresentation or untrue statement or some material mat- 
ter to the rislî, or unless the jury flnd that said policy of insurance was 
obtained by said Percy from the défendant by fraud of him, said Percy, or 
that the said Percy destroyed himself. This prayer I grant, in connection 
with such other prayers as I shall grant, and such instructions as I shall give 
to the jury. The law of Maryland, passed in 1894, déclares that a misrepre- 
sentation or untrue statement by an applicant for life Insurance, made in 
good faith, shall not work a forfeiture, or be a ground of défense in a suit 
on a policy of life insurance, unless the misrepresentation or untrue state- 
ment relates to a matter material to the risii. This law renders it now im- 
possible for the insurer and the insured any longer to agrée that a statement 
shall be taken to be material to the risk, and to make it so, if in fact it is 
not really so, and prevents their contracting that a matter reaUy irrelevant 
shall be taken to be material; and the plaintifCs' couusel contend that the 
court of appeals of Maryland, by its opinion in the case of this Same De- 
fendant V. B^icklin, 74 Md. 172, 21 Atl. 680, and 23 Atl. 197. bas deeided that 
the question of materiality, as well as the question of good faith, is ahvays 
to be left to the jury. However this may be, there are statements required 
in nearly ail applications for Ufe insurance v?hich it would be the duty of 
the court, if requested, to Instnict the jury are material to the risk, and as 
to which it would be the duty of the jury to act upon the instruction of the 
court. In my judgment, it amounts to this: that now, under the act of 
1894, the untrue statement must relate to some matter material to tlie risk; 
and the materiality no longer dépends upon the agreement of the parties 
that it shall be so considered, but upon the actual fact that it Is so. If the 
materiality is obvions and legally iudisputable, it is within the province of 
the court to instruct the jury that the statement is material; but if it is 
not obvious, or dépends upon disputed facts, it is the duty of the court to 
hâve the jury décide whether it is material or not. 

"Second [third prayer of défendants in error]. That the défendant bas of- 
fered no legally sufficient évidence to sustain the seventh plea pleaded by it 
in this cause. 

"Third [eourt's prayer in lieu of défendants in error's fourth]. The plain- 
tiffs' fourth prayer bas référence to the matter of the Eoyal Arcauum. AU 
we know, from the évidence in this case, of the Royal Arcanum, is derived 
trom the application made by Percy, and the witnesses Avho bave spoken of 
it. It appears to be a secret order of a bénéficiai character, membership in 
which is attended with some beneflt payable in case of death. I liold tliat, 
so far as the nature of this order appears, it is not within the terms of the 
eighth clause of the application to the défendant company. This ruling is 
supported by several deeided cases. I refuse plaintiffs' fourth prayer, and 
give instead the foUowing instruction: The jury are instructed that the évi- 
dence in this case does not justify them in finding that the statement made 
by Percy in the eighth clause of his application for the policy sued on had 
référence to the application by him dated August 12, 1897, for membership 
in the Frostburg Oouncil of the Order of Royal Arcanum, given in évidence, 
and that in considering the truthfulness of the statement made by Percy 
in said eighth clause, so far as It relates to the applications for insurance 
on his life in any company, association, or Society, the jury should disregard 
said application for membership in said order. There is another clause of 
that eighth section which haS référence to an unfavorable opinion by a phy- 
sician; and as to that I instruct the jury that the statement in said eighth 
clause, that no physician had ever given ah unfavorable opinion on his life, 
with référence to life insurance, does not render the policy sued upon void, 
unless the jury find that said Percy knew of such unfavorable opinion, and, 
knowing it, conceaied the fact by the said statement made by him in his 
said application to thé défendant company. 



FIDELITY MUT. LIFE ASS'N V. MILLER. 67 

"Fourth [sixth prayer of défendants in error as amended]. The plaintifïs 
pray the court to instruct the jury that mère temporary afflictions or ail- 
ments, net of a serious or dangerous character, which pass away, and are 
liliely to be forgotten, because tbey leave no trace on the constitution, are not 
to be regarded as diseases, withiu the meaning of the application for the 
poliey of insuranee ofi'ered in évidence in this case. By the flfth clause of 
the application, Percy declared that he had never been afllicted with any 
disease, siclmess, ailment, or complaint, except as stated, and, qualifying the 
statement in writing: 'Nothing serious; dyspeijsia about 20 years ago; ankle 
broken in 1847,'— gave the name of his doetor, aud also qualifying it by stating 
that (in the sixth clause) about 1805 Dr. Price prescribed for liini for being hurt 
from riding horseback; irritation of the bladder; slight colic several times. I 
instruct the jury that the substantial correctness of his statenients about his 
diseases and sickness was material to the risk, and he was obliged to state. 
In good faith, the facts, as far as he knew them, but that he was not obliged 
to remember and state ail his slight illnesses, or temporary dérangement of 
the functions of his organs, from which he had recovered without impair- 
ment of his gênerai health. ïhe statement was, in substance, that he had 
had no serious illness, and the burden is upon the défendant to satisfy you 
that the statement was false to a material extent. If, however, upon con- 
sidering the whole évidence on the subject, you are satisfled that Percy, when 
he signed the application, knew that he had had a serious disease, of such 
character as to affect his gênerai health, and l)y his statement concealed the 
fact from the défendant company, then the poliey would be void. 

"Fifth fplaintiff in error's tifth instruction as amended]. ïhe jury are in- 
structed that upon the poliey of Insurance, with copy of the application at- 
tached and made part of the contract as given in évidence, if the assured 
shall, within three years from the date of the poliey, 'die by his own hand. 
sane or insane,' there can be no recovery l)y the estate of the dead man of 
the amount of insuranee upon his life, except as to the money so paid into 
the Company by the insured, which money in such event shall constitute the 
sum insured, and the defendant's liability under sucdi poliey; and the jury 
are further instructed that any form of self-destruction is covered by such 
description. The plaintiffs' second prayer asks me to say to the jury that 
upon the issue of suicide there is no legally sufiicient évidence from which they 
can find that Percy committed suicide. I refuse this prayer, and leave the 
question of suicide to the jury. It is a matter with which a jury of twelve 
men is better able to deal than a single judge. Suicide is a matter generally 
incapalile of direct proof, and as to which the jury are entitled to draw sucli 
reasonable inferences as the .proven facts justify to the minds of men expe- 
rienced in the affairs of life. I do say to the jury, however (leaving always 
entirely to them the décision of the question), that, so far as I remember the 
testimony, there is but little in the facts and circumstances of Percy's drown- 
ing which to my mind supports the theory of premeditated suicide by inten- 
tionally riding his horse into the canal. There is abundant testimony of his 
having recently taken an unusual amount of life Insuranee, and of the great 
disproportion between the annual premiums and the means of Percy to meet 
them; so that, if there is évidence to prove the suicide, there is abundance of 
testimony to suggest a motive. But the circumstances which tend to prove 
that Percy intentionally cast himself into the canal, or intentionally permit 
ted himself to drown while in the canal, seem to me to be slight; but I leavt 
this issue to the jury, with the following instructions for their guidance as 
to the amount of proof which they should hâve to justify them in flnding 
that Percy destroyed his own life: The court instructs the jury that the 
presumption is that the death of the said insured, William H. Percy, was not 
voluntary, and the défendant, in order to sustain the issue of suicide on its 
part, must overcome this presumption by évidence sufiicient to satisfy the 
jury that the death was voluntary. If the jury find that Percy drowned 
himself, or permitted himself to be drowned, then, by the terms of the poliey, 
there can be no recovery of the amount insured; and on this issue I grant 
the defendant's flfth prayer." 

On the 30th of ,Tune, 1898, after the évidence had ail been adduced,— of 
which there was a great deal,— the instructions given by the court as above 
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set out, and the arguments of counsel, the case was submitted to tlie jury, 
and a verdict for $26,125 rendered in favor of the plaintiffs; and upou the 
same day a judgment was rendered thereon, to reverse whieh judgment the 
writ of error in this case was sued out. 

J. W. S. Cochran and William Pinkney Whyte, for plaintifE in error. 
Julian J. Alexander and B. A. Richmond, for défendants in error. 

Before GOFF, Circuit Judge, and PAUL and WADDILL, District 
Judges. 

WADDILL, District Judge (after stating the facts). The assign- 
ments of error are 11 in number, but it will not be necessary to take 
thena up in détail. They are substantially covered by the following 
statements: That the court erred — ^First, in permitting a letter writ- 
ten by deceased to his wife, dated May 25, 1897,' the day before his 
death, to be given in évidence by the défendants in error and read to 
the jury; second, in amending and qualifying the âfth instruction of 
the plaintiff in error in référence to suicide, whereoy it is claimed that 
the court expressed to the jury an opinion upon the weight of évidence 
that resulted prejudicially to the plaintiff' in error; third, in holding 
that the act of the gênerai assembly of Maryland of 1894 was ap- 
plicable to the policy sued on, and that under the law the insurer and 
the insured could not contract as to the materiality of statements in 
the contract of insurance; fourth, in deciding that the clause in the ap- 
plication for insurance as to the insured not having been rejected by 
any "company, association, or society" did not refer to his proposed 
application for membership in the Frostburg Council of the Royal 
Arcanum; âfth, in determining that the aliments or diseases covered 
by or referred to in the application for insurance were not merely 
temporary in character, but of a serions and permanent nature. This 
case depended mainly upon questions of fact, which, when fairly sub- 
mitted to the jury, and by them determined, are conclusive. The 
verdict having been found for the défendants in error, it will be pre- 
sumed that the cardinal facts were ail found in their favor; and un- 
less some error of law, either in the admission or exclusion of évi- 
dence, or the giving or rejection of instructions, contributed to that 
resuit, the judgment of the lower court should not be disturbed. 

1. The question of the admission in évidence of the letter written by 
deceased to his wife dépends largely upon the facts and circumstances 
of the case, and what took place pending the trial. The défense set 
up by the plaintiff in error was that the insurance policy had been ob- 
tained with intent to defraud the insurance company, by the insured 
deliberately taking his life, and that he did commit suicide. Upon 
this défense, issue was joined, and the jury was called upon to déter- 
mine whether the deceased had deliberately taken his own life in fur- 
therance of a contemplated scheme to defraud the company. In sup- 
port of this défense a long chain of facts and circumstances, showing 
the conduct, manner, habits, appearance, and state of mind of de- 
ceased for some weeks before his death, what he did and said during 
this time and up to the hour of his death, were submitted to the jury 
by the plaintiff in error, with a view of showing that he did con- 
template suicide. The plaintiff in error further offered in évidence 



FIDEIJTY MUT. LIFE ASS'n V. MILLEK. 69, 

the contents of a letter (the original being destroyed) written by de- 
ceased to one Walter F. Coymer two or three days before lie died, in 
which deceased directed Coymer to pay certain rent due him to his 
(deceased's) wife, at Frostburg, and that deceased had never done so 
before. This was also introduced with a view of showing that de- 
ceased was deliberately arranging for the fraud set up by the défense. 
In rebuttal of this, the défendants in error oflered, and the court ad- 
mitted in évidence, the letter which forms the basis of this exception, 
written by deceased to his wife, dated the day before his death, and 
mailed in the early morning of that day, which letter was duly re- 
ceived by his wife at Frostburg. We think that this letter, which 
was entirely inconsistent with the theory of contemplated suicide, was 
properly submitted to the jury. If it was not a part of the res gestœ, 
it was in rebuttal of évidence offered by plaintifi: in error as to the con- 
duct and demeanor of the deceased covering the very period of time in- 
volved. It would seem that the défendants in error should bave been 
allowed to introduce évidence of the statements and actions of de- 
ceased during the very time that his conduct, actions, and behavior 
were called into question by the Insurance company; and we therefore 
think that the letter is clearly admissible, under the circumstances. 
Tlie évidence of the plaintiff in error as to what the deceased said and 
did was not introduced upon the theory of admissions against interest 
on the part of deceased, as it did not, in the main, prove or tend to 
prove anything of that character. It was, on the contrary, introduced 
with a view of showing the condition or state of mind of deceased at 
the time, and the motives with which he acted. Just what constitutes 
the res gestœ is sometimes difficult to détermine. 1 Greenl. Ev. § 108. 
In Thomas' Adm'r v. Lewis, 89 Va. 1, 57, 15 S. E. 389,— a celebrated 
and leading case on the subject of gifts donatio mortis causa, — the 
contestants offered évidence of the donee's conversations had two or 
three days after the death of the donor, tending to show that she did 
not then claim or hâve in her mind the existence of the gift. The 
court, on the distinct ground that it was a part of the res gestœ, and 
in rebuttal of the évidence for contestants, permitted the donee to 
prove that she and her companion spoke of the fa et of the gift, and of 
the déclarations of the donor in her favor, to third persons, on the 
day of , and before, the death of the donor. Curtis v. Moore, 20 Md. 9.3 ; 
Lund V. Inhabitants of Tyngsborough, 9 Cush. 3G; Eawson v. Haigh, 2 
Bing. 104; Aveson v. Kinnard, 6 East, 188; IBateman v. Bailev, 5 
Term E. 512. 

2. ïhe action of the court in commenting upon the évidence as to 
suicide in its amendment to the fifth prayer of plaintifi: in error is free 
from error of a material character. In fédéral courts considérable 
latitude is given to the trial judge in passing upon questions of évi- 
dence, and he has the right to express his opinion. Improvement Co. 
V. Munson, 14 Wall. 449. He may direct a verdict as to him seems 
proper from the évidence, and necessarily mu st. in giving instructions, 
where the case is submitted to the jury, make some statement bear- 
ing upon the évidence, though, as far as possible, he should avoid 
making any comment upon tlie weight of évidence that would tend 
to influence the jury in reaching a conclusion thereou. In Lovejoy 
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V. U. S., 128 U. S. 173, 9 Sup. Ct. 58, Mr. Justice Gray, delivering the 
opinion of the court, said : 

"It is established loy repeated décisions that a court of the United States, 
in submitting a case to the Jury, may, in its discrétion, express its opinion 
upon the facts, and that such opinion is not reviewable on error, so long as 
no rule of law is incorrectiy stated, and ail matters of fact are ultimately 
submitted to the détermination of the Jury." Haines t. McLaughlin, 135 U. 
S. 584, 10 Sup. Ct, 876; Simmons v. U. S., 142 U. S. 155, 12 Sup. Ot. 171; 
Meyer v. Cadwalader, 00 V. S. App. 547, 32 C. G. A. 456, 89 Fed. 963. 

The language of Mr. Justice Strong in the case of Evanston v. Gunn, 
99 U. S. 660, 668, seems peculiarly appropriate to this case. He said : 

"Sentences may, it is true, be extracted from the charge, which, if read 
apart from the connection, need qualification. But the qualifications were 
glven in the context, and the jury could not possibly hâve been misled." 

The words of the court in this case, "there is but little in the facts 
and circumstances of Percy's drowning which to my mind supports the 
theory of premeditated suicide by intentionally riding his horse into 
the canal," if standing alone, might possibly be objectionable, as indi- 
cating a purpose on its part to take from the jury the considération of 
the question of suicide; but, when read in connection with what pre- 
ceded and what followed, we feel sure that the jury could not hâve 
understood that the court meant to take from them the full considéra- 
tion of the question of suicide. After granting the prayer of plain- 
tiff in error on the question of suicide, the court added : 

"ïhe plaintifCs' second prayer aslied me to say to the jury that upon the 
Issue of suicide there vvas no legally sufflcient évidence from wliich they eau 
flnd that Perey committed suicide. I refuse this prayer, and leave the ques- 
tion of suicide to the jury. It is a matter with wliich a jury of twclve men 
is better able to deal than a single judge. Suicide is a matter generally in- 
capable of direct proof, and as to whicïi the jury are entitled to draw such 
reasonable inferences as the proven facts justify to the minds of men expe- 
rienced in the affairs ot life." 

Then follows the language excepted to, quoted above, still further 
qualified as follows : 

"I do say to the jury, however (leaving always entirely to them the décision 
of the question), that, so far as I remember the testimony, there is but little 
in the facts and circumstances of Percy's drowning which to my mind sup- 
ports the theory of premeditated suicide." 

Further in the same instruction the court said: 

"But the circumstances which tend to prove that Percy intentionally cast 
himself into the canal, or intentionally permitted himself to drown while in 
the canal, seem to me to be slight; but I leave this issue to the jury." 

Taking this charge to the jury as a whole, it is free from the objec- 
tion of which plaintiff in error complains; and, from our view of the 
case, plaintiff in error was not prejudiced by the language of the court 
on the subject of suicide. 

3. Did the trial court err in giving instruction ^N'o. 1 of défendants in 
error, as amended by it, and in holding that the act of the Maryland 
législature of 1894 was applicable to the policy sued on? In consider- 
ing this question it should be borne in mind tliat the contract of Insur- 
ance was made in the state of Maryland, by a citizen of that state, with 
the plaintiff in error, a corporation of the state of Pennsylvania, duly 
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chartered bj, and doing business under the laws of, that state. Tlie 
law of the state of Jlaryland passed in 1894, above referred to, dé- 
clares that a misrepresentatiou or an untrue statement by an applicant 
for life insurance, made in good faith, shall not work a forfeiture, or 
be a ground of défense in a suit on a polic-y of life insurance, unless the 
raisrepresentation or untrue statement relates to a matter material 
to the risk. The law of the state of Pennsylvania (Act June 23, 
1885; P. L. 134) is to the saine eft'ect. l'IaintifE In error insists that 
the trial court erred in giving efîect to the Maryland statute, because 
it only covered policies containing warranties, and that, notwithstand- 
ing thèse plain provisions of the statute, the insurer and the insured 
could contract as to the materiality of any statement made a part of 
the contract. We tliink the statute is clearly applicable to the policy 
sued on; that, whether in the application the word "warrant" is 
actually used or not, the language is suiBciently broad to constitute a 
warranty. May, Ins. § 15C; White v. Society, 163 Mass. 108, 3!) 
N. E. 771; Burlegh v. Insurance Co., 90 N. Y. 220. The suprême courts 
of the states of Maryland and Pennsylvania hâve each passed upon tho; 
effect of thèse statutes, and lield that the "misrepresentatlon" or "un- 
true statement" contained in an application for insurance, and which 
is sought to be made a ground of défense, must be of some material 
matter, and that the parties cannot,in the face of the law, contract that 
immaterial matter shall be material, and that contracts of insurance 
must be made in subordination to the statutes, and can hâve the légal 
effect which the law attributes to them, and none other. We do not 
understand upon wliat principle of law insurance companies can claiin 
a right to contract to disregard a jjlain provision of a statute made 
for their guidance. Insurance Co. v. Picklin, 74 Md. 172, 185, 21 Atl. 
«80, and 23 Atl. 197; Hennanv v. Association, 151 Pa. St. 17, 24, 
24 Atl. 1064; Penn Mut. Life "ins. Co. v. Mechanics' Sav. Bank & 
Trust Co., 19 C. C. A. 286, 72 Fed. 418; Id., 43 U. S. App. 75, 19 
C. C. A. 316, and 73 Fed. 653. The suprême court of the United 
States, in the case of Insurance Co. v. (Chamberlain, 132 U. S. 304, 10 
Sup. et. 87, recently had this gênerai subject under review, and decided 
that under the law of the state of lowa declaring that a soliciter for 
insurance should be considered the représentative of the company, and 
not of the person taking the insurance, the jjarties could not contract 
to the contrary in order to make the soliciter the représentative of the 
insured, regardless of anything contained in the policy. White v. So- 
detv, 163 Mass. 108, 39 N. E. 771; Levie v. Insurance Co., 163 Mass. 
117^^39 N. E. 792; Hogan v. Insurance Co., 164 Mass. 448, 41 N. E. 
663. It is manifest that thèse statutes were passed to prevent the 
defeat of the ends of justice by mère technicahty. They are remédiai 
in character, and should be given such libéral and reasonable inter- 
prétation as would insure a judicial investigation, in the ordinary way, 
of whether the particular statement alleged to be untrue or a misrep- 
resentation was material to the risk. If the statement is found to 
be material, the penalty of forfeiture of the policy will follow, whether 
the answer be made in good faith or not. Should the question un- 
truly answered relate to something found not to be material, and the 
answer be made in good faith, then the breach of warranty works no 
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préjudice to the insured or bis représentatives. We hold that there 
is no error in the first instruction of the lower court, and agrée with 
the learned judge that the questions of materiality and good faith in 
the answers to questions propounded in the application for insurance 
are not always to be left to the considération of the jury, but when 
such materiality is obvious, and the answers in the application are 
expressly made the basis of the contract, it is a matter for the court to 
pass upon. Otherwise, or when the materiality dépends upon dis- 
puted facts, it should be determined by the jury. We hâve examined 
the two récent cases in the suprême court of Pennsylvania on this sub- 
ject, to which our attention was called, of Lutz v. Insurance Co., 40 Atl. 
1104, and March v. Insurance Co., Id. 1100, in which the act of the 23d 
of June, 1885 (P. L. 134), mentioned above, is further considered. We 
do not see anything in either of thèse décisions which changes or ma- 
terially alters the doctrine laid down in the case of ïïermany v. Asso- 
ciation, 151 Pa. St. 17, 24 Atl. 1064, so far as affects this case. The 
views of that court coïncide with those herein expressed upon the ques- 
tions of materiality of représentation or statement, — as to when de- 
termined by the court, and when by the jury. 

4. We will now consider the question of whether the application for 
certiflcate of membership in the Frostburg Council of the Royal Ar- 
canum was within the scope of the questions and answers made thereto 
by the deceased in his application for insurance, copied in full in the 
statement of facts of the case. This subject was very fully discussed 
in the case of Penn Mut. Life Ins. Co. v. Mechanics' Sav. Bank & 
Trust Co., 19 C. C. A. 293, 72 Fed. 419. Judge Taft, speaking for 
the United States circuit court of appeals, Sixth circuit, said : 

"The circuit court was right in holding that within tlie scope of the ques- 
tion: 'Hâve you your life insured in this or any other company? It so, give 
the name of each company, and the kind and amount of the policy,'— were not 
included Schardt's certiflcates of insurance in the Knights of Pythias and Royal 
Arcanum, mutual aid associations. It will be conceded that thèse associations, 
which are primarily for social and charitable purposes, and for securing effi- 
cient mutual aid aœong their members, are not usually described as insurance 
companies. That the certiflcate which they issue to a member, Insuring, upon 
certain conditions, the payment of a sum certain to the member' s représenta- 
tives on his death, has much resemblance, in form, purpose, and efCect, to 
an insurance policy, is true; and, if we were called upon to give the applica- 
tion a wide and libéral construction in favor of the insurance company, we 
might properly hold that the question embraced in its scope every association 
or individual contracting to pay money to one's représentatives in the event 
of his death. Such a construction might be warranted by the probable 
purpose of the question to enable the company to judge how great a motive 
his life insurance would furnish the applicant for self-destruction or the 
frauViulent simulation of death. But we are hère considering a contract and 
application drawn with great nicety by the Insurance company, and framed 
with the sole purpose of eliciting from the insured full information of ail the 
circumstances which the company's long expérience has led it to believe to 
be valuable in calculating the risk. We cannot présume the company to 
hâve been ignorant of the fact that large numbers of persons hâve taken 
out life insurance in mutual benefit associations, which are not ordinarlly 
described as insurance companies, and that doubt has often arisen whether 
the contracts they issue are properly or technically described as life in- 
surance at ail. Insurance Oo. v. Chamberlain, 132 tJ. S. 304, 10 Sup. Ct. 87. 
Having in view the well-established rule that insurance contracts are to be 
«onstrued against those who frame them (Indemnity Co. v. Dorgan, 16 U. S. 
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App. 290, 309, T 0. 0. A. 581, and 58 Fed. 945; Insurance Co. v. Crandal, 120 
TJ. S. 527, 533, 7 Siip. Ct. 085), and that any doubt or ambiguity in them is 
to be resolved in favor of the insured, we conclude that. a certificate in a 
mutual benefit and social society was net witliin tlie description, 'policy oï 
life insurance in any other companj'.' We are fortified in the conclusion by 
the tact that this contract is a Pennsylvania contract, and the courts of tliat 
State hâve uniformly held that mutual aid associations and insurance com- 
liauies are so clearly to be distinguished that statutes apirtying to insurance 
companies and their policies do not hâve application to mutual aid associa- 
tions, and the certilicates of life insurance whicli thev issue to their members. 
In Dickinson v. A. O. V. W., 159 Pa. St. 258, 28 Atl. 293, the défendant as- 
sociation sought to avoid its certificate on the ground of misrepresentation 
in the application. The plaintiff objected to the introduction of the applica- 
tion, because it had not been attached to the policy in accordance with the 
Pennsylvania statutc which forbade the introduction by an insurance com- 
l^any, in défense of a suit on its contract of insurance, of an application not 
attached to the policy when issued. It was held that the statuto did not ap- 
ply, because the défendant association was not an insurance company, but 
belonged to the distinctiy recognized class of organizations known as 'benevo- 
lent associations.' Soe. also. Association v. Jones, 151 Pa. St. 91), 2G Atl. 
253; Commonwealth v. Equitable Ben. Ass'n, 137 Pa. St. 412, 18 Atl. 1112; 
Gommonweaith v. National Mut. Aid Ass'n, 04 Pa. St. 481; I.ithgow v. Su- 
prême ïent (Pa. Sup.) 30 Atl. 830; Theobald v. Suprême Lodge, 59 Mo. App. 87; 
Sparks v. Kniglit ïemplars, 1 Mo. App. llep'r, 334. It is true that in other States 
it bas been held that such associalious are v.-itliin tlie dcscriiilion of 'insur- 
ance companies,' and that the contracts they malce are properly termed 'poli- 
cies,' as those terms are used in tbe sfatutos of such States. State v. Nichols, 
78 lowa, 747, 41 N. W. 4; Insurance Order v. I.ewis, 12 Len, 130; Assurance 
Fmid V. Allen, lOt! Ind. ,594, 7 N. E. 317; C'oni. v. Wetheiljee, 105 Mass. 
150; Sherman v. Com., 82 Ky. 102. In this couflict of authority, we must leau 
towards the décisions of the state courts of that st.ite, accordiug to tlie laws 
of which we must construe this contract, and, l'or the reasons already given, 
hoia that certilicates of memborsliip in mutual bt^ieflt benevolent associations 
were not embraced in the question asked by the company in that state." 

We have given this full extract from the opinion of Judge Taft 
because it treats this diflicult and coin]iîifatively new qtiestion, in a 
case practically identical with the one under considération, with much 
force, ability, and clearness; and we concur in his reasoning and con- 
chision as to w-hat the law is, and adopt the same as applicable to 
this case. 

It will be ohserved that the learned judge in the court below, in 
considering this question (court's instruction No. 4), was embarrassed 
by the lack of évidence as to the character of the Royal Arcanum 
Association. He said: 

"It appears to be a secret order of a bénéficiai character, membership m 
which is attended with some benefit payable in case of death." 

Can it be said from this description that the certificate of member- 
ship in this secret order came within the language used in the appli- 
cation for policy : "That I hâve never made application for insurance 
on my life to any company, association, or society"? "Give name of 
each company, date of application, kind of policy, and amount applied 
for." This last inquiry, read in connection with the first, shows clearly 
that it was a policy in some "company" about which information 
was sought, and that in the flrst inquiry the words "company, asso- 
ciation, or society" ail referred to one and the same thing, viz. to an 
insurance company; and, besides, while, in their broader sensé and 
acceptation, the words "company, association, or society" may cover 
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a bénéficiai ordef, ît will not be maintained tliat in ordinarj' lifé m- 
suraDce parlante tliey mean any such tliing. An '"insuranee company," 
an "Insurance association," or "insuranee society," ail mean one and 
the same thing; that is, regular insuranee. Hence, in tlie second: 
inquiry, the name of eacli "company" was alone requested. ïlie plain- 
tif? in error itself is an insuranee association, as distinguislied froin 
a company, and there are companies and societies in abundanee ; for 
instance, "Tlie Equitable Life Assurance Society," "Tlie New York 
lafe Insurance Company," etc., ail meaning the same thing. We do 
not feel that there can be any serions doubt as to the correctness of 
this conclusion, — particularly when, as we hâve shown, questions 
of doubt and ambiguity as to the meaning of the policy should be re- 
solved against the company issuing the same. It was at least the duty 
of the plaintiff in error to show, in the court below, if it desired to 
bring the certiflcate of membership within tlie language used in the 
application for insuranee in its company, what the insuranee in the 
Koyal Arcanum, if any, was. It does not appear in the record that 
the deceased erer applied for insuranee therein, or for any policy 
therein, but merely for a "certiflcate of membership" in the order, 
which was a secret bénéficiai order; and in so far as there appears 
to bave been any profits to be derived therefrom, as shown by the 
application for membership, it is in thèse words: "I direct that, in 
case of my decease, ail benefit to which I may be entitled from the 
Royal Arcanum be paid Ann E. l'ercy." îvothing is shown as to 
what amount was to be received, or whether, as a matter of fact, the 
deceased would hâve been entitled at his death to any benefit arising 
from this secret social and bénéficiai order. The facts bearing upon 
the application for membership in the Royal Arcanum and the rejec- 
tion of the applicant are meager in the record. Tlie appli(;ation for 
membership in the Royal Arcanum at Frostburg seems to hâve been 
luade in July, 1887,^nearly nine years before the issuing of the policy 
sued on. The local médical examiner examined the deceased, and 
certifled to his being a good risk, and that he would probably live ont 
his estimated expectancy. Subsequently it seems that the applica- 
tion was rejected by the lodge, for what cause is not stated. At the 
trial of this case, liowever, the chief médical examiner of tlie order, 
from Boston, was examined as a witness for the plaintiff in error, who 
produced the original application for membership, taken from the 
archives of the order at Boston, with a pencil mémorandum made 
thereon by the chief médical examiner at that time, as follows: "Rej. 
Aug. 20; Lt. Wt., High Sp. of U.," — which means, as interpreted by 
the présent chief médical examiner: "Rejected Aug. 20th; Light 
weight, too high spécifie gravity of urine." It does not appear that 
there was good reason for the rejection, and it is quite clear that the 
présent médical examiner would not hâve made such rejection. It 
seems that deceased was 5 feet G inches in height, and weighed 119 
pounds, at the time his application was sent in. The order's stand- 
ard weight for a person of that height was 140 pounds, though they 
accepted risks as low as 116 pounds, 3 pounds less than the weight 
of deceased at that time. And, so far as the albumen in the urine was 
concerned, while it was 1038, and 1020 was normal, it was proved 
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that it was liable to change at any time; and there was nothing to 
show that the spécifie gravity at that tlme might not hâve been due 
entirely to some temporarj- cause, rather than from organic trouble. 
The matter of spécifie gravity of urine may or may not be an important 
élément. If the resuit of organic disease, and progressive in its opéra- 
tion and effect, the materiality of its existence at one time would 
clearly appear as to any subséquent period in the progress of its 
opérations upon the human System; but in this case it appears that 
a full médical examination was had before the policy in controversy 
was issued by the plaintiff in error, and the absence of symptoms which 
are claimed to hâve caused a rejection upon the examination for mem- 
bership in the Koyal Arcanum would clearly indicate the immate- 
riality of both the question and answer as showing that the trouble, 
if any, was not organic, and had ceased to ëxist. The reason for the 
action thus taken by the order was never coramunicated to any one, 
and it is perfectly certain that deceased was never informed as to 
it; nor does it appear from the évidence that he was ever advised 
of his rejection as a member of the order. As to his rejection on ac- 
count of health, the physician by whom he was examined certifled 
his risk as being a good one, and it does not appear in the évidence 
in this case that he ever had any intimation to the contrary. Hencc, 
whatever misstatements he may hâve nuide as to a physician not 
having reported unfa^■orably upon his application for life Insurance, it 
was innocently made, so far as his aj)plication for membership in 
the Koyal Arcanum was concerned. Moulor v. Insurance Co., 101 
U. S. 708, 710. Further, it does not appear that any report was 
ever made adversely to liim on an application for insurance of any 
kind. The fourth instruction therefore seems to us to be free from 
error. Insurance Co. v. Chamberlain, 132 U. S. 304, 10 Sup. Ct. 87; 
Commonwealth v. Equitable Een. Ass'n, 137 Pa. St. 412. 18 Atl. 
1112; Association v. Jones, 154 Pa. St. !)9, 26 Atl. 233; Theobald v. 
Lodge, 59 Mo. App. 87. 

5. The learned judge of the court below instructed the jury, in 
effect, that statenients in the application of deceased as to his dis- 
eases and sickness were material, and that he was obliged, in good 
faith, to correctly state the facts so far as he knew them, but that 
he was not obliged to remember and state ail of his slight aliments 
or temporary dérangements of the functions of his organs, from which 
he had recovered without impairment of his gênerai health, and that 
if, upon the whole évidence, they were satisfied that the insured, 
at the time he signed the apphcation for insurance, had any disease 
serions in its character, likely to affect his gênerai health, and failed 
to remember the same, then the policy would be avoided. We think 
this instruction correctly states the law. In the flfth clause of his 
application, the insured declared that he had never been afflicted with 
any disease, sickness, aliment, or complaint, except as stated, and 
qualified the statement by adding: "Nothing serions; dyspepsia about 
20 years ago ; ankle broken in 1847." He gave the name of his doc- 
tor, and also qualified it by stating in the sixth clause that about 1895 
Dr. Price prescribed for him for being hurt while riding horseback; 
"irritation of the bladder; slight colic several times." This state- 
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ment by the insured of his heaJtli, and the temporary ailments and 
afflictions that he had, shows that the insurer and the insured each 
had in mind the inquiry after diseases serions in their character, and 
alfecting the gênerai health, and not merely temporary afflictions; 
and from the évidence it does not appear that the insured made any 
materially incorrect statement of any kind. Thèse temporary ail- 
ments specifled do not appear to hâve been serions in their character, 
and the insurance Company was advised as to them before entering 
into the policy; and it nowhere appears from the évidence that the 
deceased was afflicted with a serions disease of any kind, or that he 
made misrepresentation or false statement as to his health in any 
respect. Authority in support of thèse views is abundant. Mr. Jus- 
tice Harlan, in discussing the question of ailments in Connecticut 
Mut. Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 258, 5 Sup. Ct. 
119, 123, said: 

"Unless he had an affection of the liver that amounted to disease (that Is, 
of a character so well defined and marked as to materially dérange for a 
tlme the functions of the organ), the answer, that he had never had a disease 
oalled 'affection of the liver,' was a 'fair and true' one; for such an answer 
involved neither fraud, misrepresentation, évasion, or concealment, and with- 
held no information as to his physicaJ condition with which the company 
ought to hâve been made acquainted." Indemnity Co. v. Dorgan, 16 U. S. 
App. 290, 7 C. C. A. 581, and 58 Fed. 945; Insurance Co. v. Wise, 34 Md. 598; 
Insurance Oo. v. Moore, 6 App, Cas. 648; Cushman v. Insurance Co., 70 N. 
Y. 76, 77; Society v. Winthrop, 85 111. 542; Brown v. Insurance Co., 65 Mich. 
314, 315, 32 N. W. 610. 

The assignments of error founded on the refusai of the court below 
to grant the instructions asked for by the plaintiiï in error, referring 
to the questions we hâve discussed, and not covered by the instruc- 
tions given, are without merit, for the reasons we hâve assigned in 
sustaining the instructions to the jury in the court below. The case 
seems to hâve been fully submitted, with a clear and comprehensive 
statement of the law, to which, as a whole, no just exception can be 
taken; and we flnd no error in the iudgment of the lower court for 
which it ehould be reversed, and the same is affirmed. 



WAGNER et al. V. J. & G. MBAKIN, Limited.' 

(Circuit Court of Appeals, Fifth Circuit January 24, 1899.) 

No. 670. 

1. FoKBiaN CoRPOBATiONS— Régulation by Statb— Doing Bustness m State. 
A pétition by a foreign corporation, setting up as a cause of action cer- 
tain foreign bills of exchange drawn on, and accepted by, défendants, 
résidents of Texas, and also an account for goods sold and delivered by 
plaintiff to défendants, does not show that plaintiff was engaged In busi- 
ness in Texas, within the meanlng of the statute of that state, so as to 
require, to ehable plaintiff to malntain the action, an allégation that It had 
prevlously flled a copy of its charter with the secretary of state and ob- 
tained a permit to engage In business.* 

1 Rehearing denied February 21, 1899. 

2 As to status of foreign corporations, see note to Silver Mines v. Brown, 7 
0. C. A. 419. 
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2. Samb— PoKEiGN Commerce. 

An answer in sueh action, alleging that défendants, as agents for plain- 
tifC, solicited orders in Texas for mercliandise to be shipped by plaintiff 
from England to the purehasers, would not show sueli facts as would 
render plaintiff subject to the state statute requiring foreign corporations 
to file a copy of their charter and obtain a permit before engaging in 
business in the state, as the business shown would constltute commerce 
between a foreign country and the United States, not subject to state régu- 
lation. 

3. CONTRAOT — CONSIDEHATIOÎT. 

An answer alleging that plaintiff agreed to iill orders for merchandise 
obtained by défendants, but afterwards, after défendants had obtained 
certain orders, notifled them that it would not fulflll such agreement, 
there being no allégation of any agreement on the part of défendants to 
obtain orders, nor that they had presented any to be fllled prier to such 
notification, does not show a contract resting on any considération, for 
the breach of which damages are recoverable. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

R. L. Summerlin, Oscar Bergstrom, S. G. Newton, and W. W. Wal- 
ling, for plaintiffs in error. 

Thos. Haynes, for défendant in error. 

Before PABDEE and McCORMICK, Circuit Judges, and PAE- 
LANGE, District Judge. 

McCORMICK, Circuit Judge. The défendant in error brought this 
action against the plaintiffs in error in tlie circuit court for the West- 
ern district of Texas. On May 7, 1897, it presented its first amended 
original pétition, which, by the practice in that state, takes the 
place of its former pleading. This amendment states the plaintifE's 
case as follows: 

"Now cornes the plaintiff, J. & G. Meakln, Limited, by its attorney, and by 
leaTe of court files this its first amended original pétition in lieu of its orig- 
inal pétition flled herein on March 16, 1897, and, complaining of Adolph 
AVagner, Charles .T. Chabot, and George A. Chabot, défendants, says: ïhe 
plaintiff is a corporation duly incorporated under the laws of the United 
Kingdom of Great Britain and Ireland, is a citizen of said United Kingdom, 
and bas its principal office at Hanley. county of StafCord, England, in said 
United Kingdom. That the défendants are citizens of the state of Texas, 
and réside in the county of Bexar, city of San Antonio, in the Western dis- 
trict of said state, and that the défendants were, at the dates hereinafter men- 
tioned, and still are, partners In the trade, doing business under the flrm 
name of Wagner & Chabot. That heretofore, to wit, on the 14th day of Feb- 
ruary, 1896, the plaintiff, at said Hanley, Eugland, made a certain foreign 
bill of exchange of that date, direeted to the défendants in, their flrm name, 
and thereby requested said défendants to pay to the order of the plaintiff, 
six months after said date, the sum of five hundred and ninety-three pounds. 
eight shillings, and eight pence, for value rcceived, and del'ivered the bill 
of oxchange to the défendants, who afterwards accepted the same, payable 
at San Antonio; by reason whereof the défendants became liable and prom- 
ised to pay the plaintiff the sum of money specified in said bill of exchange, 
according to the ténor and efCect thereof and their said acceptance. That 
afterwards, to wit, on July 15, 1896, before said bill of exchange became due, 
the défendants requested of plaintiff an extension of four months, because 
they said collections were poorer than ever before in their expérience, and 
their cash resources were therefore rather tight; the défendants promising, 
if granted said extension, to pay interest. That the plaintiff granted said 
extension, and duly presented said bill of exchange on the 17th day of De- 
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cember, 1896, for payment, but the défendants refused to pay the same; 
whereupon it beeame necessary to hâve the same protested (or nonpaymeot, 
which the plaintiff caused to be done, and paid theretor, and for the no- 
tices of protest, four dollars, whereby the défendants beeame liable and prom- 
ised to , pay the plaintiff said sum of $4. That, to wit, on the 30th day of 
May, 1896, the plaintiff, at said Hanley, Eugland, made another foreign bill 
of exchange, of that date, directed to the défendants in their firm name, 
and thereby requested the défendants to pay to the ca-der of the plaintiff, six 
months after said date, the sum of two hundred and forty pounds and four 
shillings, for value received, and delivered said bill of exchange to tlie de- 
fendants, who afterwards accepted the same, in San Antonio; by reason 
whereof the défendants beeame liable and promised to pay plaintiff the sui) 
of money specifled in said bill of exchange, according to the ténor and efû'ect 
thereof and their said acceptance. That afterwards, to wit, on the 23d of 
Xovember, 1896, the plaintiff presented said bill of exchange to the défend- 
ants for payment, but the défendants refused to pay the same; whereupon 
it beeame necessary to hâve the same protested for nonpayment, which the 
plaintiff caused to be done, and paid therefor, and for the notices of protest, 
four and one-half dollars, whereby the défendants beeame liable and prom- 
ised to pay plaintiff said sum of §4.50. That the plaintiff is still the owuer 
and holder of the two said bills of exchange. That, to wit, on July 1, 1S96, 
the plaintiff, at the spécial instance and request of the défendants, sold and 
delivered to them certain goods, wares, and merchandise, more particularly 
described in the account hereto annexed and made a part hereof, which ac- 
count is verified under oath, and that the défendants promised to pay the 
plaintiff, six months after said date, the several priées charged for the sev- 
eral items in said account, as well as the inland carriage to Liverpool; the 
Liverpool charges, Insurance, and interest, as specifled in said account, amount- 
ing in ail to two hundred and eighty-eight pounds, twelve shillings, and flve 
pence. That each pound mentioned in said bills of exchange and in said 
verified account is équivalent to $4.90 in lawful money of the United States r 
each shilling, to 24% cents; and each penny, to 21/24 cents. That, thereforc, 
the amount due the plaintiff upon the bill of exchange first above set out, 
including protest fées, is two thousand nine hundred and eleven and ^-/x»o 
dollars in lawful money of the United States, with légal interest; and the 
amount due the plaintiff upon the second bill of exchange above set out, in- 
cluding protest fées, is, in lawful money of the United States, eleven hundred 
and eighty-one and *s/ioo dollars, with légal interest; and the amount due 
the plaintiff upon said verified account is. in lawful mone.v of the United 
States, fourteen hundred and fourteen and ^^'/ma dollars. That the aggre- 
gate amount due the plaintiff from the défendants is $5,507.54, with légal 
interest. The said bills of exchange and said account are long since due, and, 
though often requested, the défendants refuse to pay the same, or any part 
thereof, to plalntiff's damage ten thousand dollars." 

And thereupon it prayed iov judgment against each of the défend- 
ants, and against the ârm of Wagner & Chabot, for its debt, with 
interest and for costs. 

The défendants excepted to the pleadings of the plaintiff, on the 
ground that it appears from the plaintiflf's pétition that it is a foreign 
corporation, doing business in the state of Texas, and was doing busi- 
ness at the time the cause of action accrued ; that it does not appear 
that the plaintiflE corporation bas filed its articles of incorporation, 
and obtained a permit to do business, in Texas, as provided by law; 
nor does it appear from the pétition that the transaction set out and 
sued upon by the plaintifif constituted either interstate or foreign 
commerce. 

Subject to the action of the court on the foregoing exception, the 
défendants answered, tendering the gênerai issue, and, further spe- 
cially answering, say: 
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"That in the matters and thlngs set out in plaintiff's pétition, and at the 
times thereof, the plaintitf was a foreign corporation, incorporated under 
and by virtue of the laws of the kingdom of Great Britain, and was doing 
business in the state of Texas, tlirough the défendants herein as its agents, 
and that the business transacted and sued upon by plaintifC was business 
transaeted in the state of Texas in violation of the laws thereof, and that 
the plaintiff had not then flled with the seeretary of state of the said state 
of Texas its articles of incorporation, and had obtained no permit to do busi- 
ness in the state of Texas, and that, therefore, it cannot recover for the 
matters and things set out in said pétition. Further answering, thèse de- 
fendants say that, during the years 1894, 1895, and ISiHi, they were Wholesale 
dealers in, and manufacturers' agents of. china, crockeryware, and earthen- 
ware of ail descriptions, located in the city of San Antonio, and carrying on 
such business through traveling représentatives in the state of Texas and in 
the republic of Mexico. That during the years 1894 and 189.5 the défendants 
purchased from the plaintifC its différent classes of manufactured crockery. 
ironstone, china, and earthenware, upon the agreement and condition that 
the défendants would and should take orders troni retailers of such goods 
in the state of Texas and the republic of Mexico, as well as goods desired 
by themselves for use in their retail business in the city of San Antonio. 
That the plaintiff should ship said goods, wares, and merchandise direct from 
its place of manufacture, from Hanley, in the county of Staffordshire, Kug- 
land, by way of New Orléans, to San Antonio, Texas. Ail goods intended for 
shipment on orders taken hy the défendants to be crated separate. and marked 
as tlie défendants desired, so as to enable the défendants to break bulk at 
New Orléans, and ship them in car-load lots, at a common through rate, to 
ail common points in Texas where such orders had been taken. Ail such 
shipments to be billed direct to the défendants, and to be paid for by th(> 
défendants at the priées set out in the schedule hereto attached, marlied 
Exhibit No. 13. In addition to which priées to be paid to the plaintiff. the 
défendants were to pay ail costs of transportation and delivery to the con- 
signées. In accordance with whicli agreement thèse défendants, at their own 
cost and expense, employed traveling salesmen to solicit such orders in tlie 
state of Texas and the republic of Mexico, and that ail such orders so taken 
were fllled, the goods packed in crates, marked, and shipped as directed by 
the défendants. That in the latter part of the year 1895 the plaintiff desired 
to discontinue its contract and agreement to flU ail orders taken by the de- 
fendants in the state of Texas, whereupon thèse défendants sent their agent, 
Mr. G. R. Spielhagen, to the plaintiff's place of business, at Hanley, England. 
to arrange with it for the continuation of its contract of 1894 and 18!>5. Tliat 
the said G. K. Spielhagen did go to England, with a view of securing such 
extension of the contract between themselves and the plaintiff, and on or 
about the Ist of November the plaintiff entered into a contract with the de- 
fendants, through its agent and business manager, J. H. Meakin, to extend 
the contract for and during the year 1896,— that is to say, that thèse défend- 
ants should solicit such orders for goods in the state of Texas and the repub- 
lic of Mexico, hâve the goods manufactured by plaintiff, the plaintiff agree- 
ing to flll and ship ail such orders, and to pack such goods in crates as might 
be provided in said orders, and to be marked for spécification, so as to 
enable the défendants to break bulk at New Orléans, and then transport them 
in car-load lots to the purchasers at such points in Texas, and the défendants 
to pay therefor the priées set out in the schedule hereto attached, marked 
Exhibit No. 13, together with the freight and expense for shipping and de- 
livering to the consignées, the défendants to hâve, as compensation therefor, 
the difïerence in such contract priée and the expenses and the price at which 
the goods were sold to such customers; the plaintiff also agreeing to furnish, 
and did furnish, the défendants samples of its goods so manufactured, for 
the use of défendants' salesmen in taking such orders, and also agreed to 
furnish the défendants not less than thirty car loads of said goods to flll such 
orders as the défendants then had or would make during the season; of which 
contract thèse défendants were immediately notifled by their said agent, and 
thèse défendants, by letter dated the 30th day of November, 1895, and other 
letters written to the plaintiff, acknowledged the making of such contract, 
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jndicating their satisfaction tlierewith. Such contract entered Into by 
and between tlie plaintiff: and the défendants was a verbal contract, and 
recognized in their correspondence. That immediately thereafter— that is to 
say, about tlie Ist of January, 1896— the plaintiff did forward to the défend- 
ants such assortment of samples of goods to be sold by them, and, In pursu- 
ance of such agreement for the shipment and delivery of such samples, the 
défendants did immediately employ salesmen to go to différent parts of the 
State of Texas, as well as to the republic of Mexico, to solicit such orders 
and canvass such goods; it being understood, by and between the parties, 
plaintiff and défendants, that the défendants would employ and should so- 
licit orders In accordance with said agreement. That two salesmen were 
employed and canvassed for two months, and one salesman was employed 
and canvassed for one month. That the reasonable value of the services of 
such salesmen, and the amount paid by the défendants to them, was one 
hundred and twenty-flve ($125.00) dollars each, and seven and iso/iq„ ($7.50) 
dollars per day for expenses each. That notwithstanding the contracts as 
entered into by and between the plaintiff and the défendants, as heretofore 
set out, the plaintiff, at the instance of competing crockery dealers in the 
lUnited States, withdrew from its sald contract with the défendants, and on 
or about the 20th day of February, 1896, the défendants received written no- 
tice from the plaintiff that it would no longer flU orders for the direct ship- 
ment of goods to the défendants' customers in Texas. That, upon receipt of 
said notice, thèse défendants sent out notices to their traveling salesmen to 
discontinue taking such orders, which notices reaclied their salesmen in the 
différent parts of Texas between the lOth and 20th of March, 1896, after 
which time the défendants' said salesmen took no further orders. That dur- 
ing such time,— that is to say, from the Ist day of January, 1896,— and up to 
the time such notices were received by the salesmen, they had, in accordance 
with said contract, taUen large orders for the goods manufactured by the 
plaintiff, and Avhich were to be shipped to the dilïerent parties ordering the 
same in the state of Texas. That during said time they had sold twelve car 
loads of such goods, and file herewitha complète statement of the goods so 
sold, the parties to whom sold, and the priées at which they were sold are 
hereto attached, marlced Bxhibits Nos. 1 to 12, which are hereby referred to 
and prayed to be taken as a part of this answer. That such orders were "ail 
forwarded to the plaintiff to be flUed in accordance with said conti-act, but the 
plaintiff, after receiving such orders taken before the receipt of notice of its 
withdrawal from the contract, failed and refused to fill the same, to thèse 
défendants' great damage. That, if such orders had been shipped as re- 
ijuired by said contract, thèse défendants would hâve been compelled to pay 
the freight and other expenses of delivery of said goods, which amounted to 
the following percentage On the différent kinds of goods named in said orders, 
to wJt: On white granité, 60 per cent, on English cost; plaln print, 56i/à per 
cent, on English cost; enameled, traced, 5&-/2 per cent, on English cost; enam- 
eled, no gold, 56% per cent, on English cost; gold illuminated, 561/^ per cent. 
on English cost; enameled, full gold, 5&/a per cent, on English cost. That the 
différence between the priées wliich thèse défendants agreed to pay to plain- 
tiff for such goods and the price for which they were sold, after deducting 
ail expenses of freight and delivery, is three thousand seven hundred and 
eighty-six and is/ioo ($3,780.18) dollars, which profit thèse défendants would 
hâve realized, and is the sum in which they hâve been damaged on account 
of the plaintiff's fallure to comply with Its said contract to ship said goods. 
That ail of said purchasers and customers were solvent, ready, willing, and 
able to pay for said goods had they been delivered as per contract. That 
the bills of exchange set out in plaintiff's pétition and sued upon, as well 
as the open account therein set out, were executed to the plaintiff, and the 
goods purchased from the plaintiff, in pursuance of, and in part carrying out, 
the contract set out between the plaintiff and the défendants requiring such 
sales and shipments of goods, and are therefore a part and parcel of the 
transaction between the plaintiff and the défendants as set out and involved 
in plaintiff's said pétition, and for breach thereof as set out in this answer. 
That the défendants were unable to obtain the crockery and goods to be man- 
ufactured by the plaintiff, for the purpose of fllling said orders, from any other 
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source, and same could not be obtaiiied in the market, and therefore thèse 
défendants were damaged in tlie sald sum so above set ont. Thèse défend- 
ants further aver and represent that if the plaintiff had not violated the 
contraet, and withdrawn therefrom, thèse défendants, In pursuance thereof, 
could hâve sold' in the state of Texas at least thirty car loads of the goods so 
to be manul'actured by the plaintiff, and would hâve realized thereon a net 
profit of ten thousand dollars, and by reason thereof thèse défendants bave 
been damaged in the further sum of ten thousand dollars. Further answer- 
ing, thèse défendants say that the plaintiff is a foreigu corporation, and has 
no property in the state of Texas, nor, so far as thèse défendants kaow, in 
the United States of America, subject to exécution. And thereupon they 
pray for judgment over against the plaintiff for the amount of the damages 
alleged, together with interest, and for costs of suit." 

To this pleadiug of the défendants, the plaintifE excepted, because 
it does not show any valid contraet between the plaintiiî and the 
défendants the breach of which would give the défendants cause of 
action for damages; that, plaintiff's suit being founded on a certain 
liquidated demand, the answer sets up a claim for unliquidated 
damages, and the allégations do not show that the claim arises ont 
of, or is incident to or connected with, the plaintiff's cause of action; 
that so much of the answer as allèges that the appointment of the 
défendants as spécial agents of the plaintiff was through a cor- 
respondence by mail is bad, because the dates of the correspoiidence 
making such appointment, and the substance thereof, should be 
stated, or the letters should be attached, so as to apprise plaintiff 
of the proof necessary to be produced to rebut the same; that the 
allégation that the plaintiff has never flled a certifled copy of its 
charter with the secretary of state of Texas, nor obtained a permit 
to do business in Texas, is bad, because it shows that, if the plaintiff 
had been doing business in Texas, ail such business was done through 
the défendants, as its agents, and it further appears from the answer 
that the plaintiff is subject to the act of congress to regulate com- 
merce, and, under such allégation, it was not necessary for the 
plaintiff to file a copy of its charter nor to obtain a permit to do 
business; that the claim on account of the employaient, salary, and 
expenses of salesmen is not good, because if there had been a breach 
of contraet, as the défendants allège, the plaintiff would not be liable 
for such salary and expenses, which are not averred to hâve been 
within the contemplation of the parties at the time of the alleged 
contracting; that the claims for loss of profits are not well made, 
because the answer shows that the profits claimed are too remote, 
uncertain, indeflnite, and spéculative, and such as are not shown to 
hâve been within the contemplation of the parties at the time of the 
alleged contracting. The plaintiff further excepts to that part of the 
answer which allèges that the défendants sold to parties in Texas 
certain goods, and to Exhibits A and B attached to the answer, be- 
cause neither the allégations nor the exhibits show the kind or 
quantity of goods sold to each party, nor the dates when sold, so 
that the plaintiff cannot properly prépare to meet same with proof. 

The case came on for trial, and, after full hearing on the respec- 
tive exceptions of the parties to the pleadings of the adversary, the 
circuit court overruled the exceptions of the défendants to the plead- 
ings of the plaintiff, and sustained ail of the exceptions of the plain- 
92 F.— 6 
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tiff to the answer of the défendants, and charged the jury to find their 
verdict in favor of the plaintiff. Tliere was a verdict for the plain- 
tiff, and judgment thereon. 

ïhe firet error assigned is that the court erred in overruling the 
défendants' spécial exception to the plaintiff's pétition. Under this 
assignment, counsel for the plaintifs in error contend that, when a 
suit is brought by a foreign corporation against a défendant, the 
pétition is fatally defective if it fails to allège a compliance with the 
laws of the state giving to corporations the right to maintain suits, 
when there is a law in force in the state proyiding that no suits 
shall be maintained without such compliance, and, in support of that 
contention, state that the pétition of the plaintiff shows that it is 
a foreign corporation doing business in Texas, and does not allège 
that it had obtained a permit to do business in the state of Texas. 

The provisions of the Eevised Statutes of Texas of 1895 are relied 
on, as follows: 

"Art. 745. Hereafter any corporation for pecuniary profit except as here- 
inafter provided, organized or ereated under the laws of any other state, or 
of any territory of the United States, or of any municipality of sueh state or 
territory, or of any foreign government, sovereignty, or municipalité', desir- 
ing to transact business in this state or sollcit business in this state, or es- 
tablish a gênerai or spécial office in this state, shall be and the same is hereby 
required to file with the secretary of state a diily-certified copy of its article's 
of incorporation, and thereupon the secretary of state shall issue to such cor- 
poration a permit to transact business in the state. If such corporation is 
ereated for more than eue purpose the permit may be limited to one or more 
purposes; and sueh corporation on obtaining such permit, shall hâve and 
enjoy ail the rights and privilèges conferred by the laws of this state on cor- 
porations organized under the laws of this state, and shall be authorized and 
euipowered to hold, purchase, sell, mortgage, or otherwise convey such real 
estate and Personal estate as the purposes of such corporation may require, 
and also to talie, hold, and convey such other property, real, Personal or 
mixed, as may be requislte for such corporation to acquire in order to obtain 
or secui'e the payment of any indebtedness or liability due, or which may 
become due or belonging to the corporation: provided, that if such corporation 
so obtaining a permit to do business in this state shall acquire any real estate 
under the powers herein conferred, It shall alienate ail real property so ac- 
quired by it not necessary for the purposes of such corporation, within tifteeu 
years froni the time of acquisition; and, provided, further, that such corpo- 
ration shall alienate ail real estate acquired by it for the purpose of such 
corporation, within flfteen years from the expiration of the time for which 
The permit is issued, or if such permit be renewed or such corporation be 
otherwise authorized to carry on business in this state, then such corporation 
shall alienate such real estate within flfteen years after the expiration of 
tlie time for which such permit is e.xtended, or it is so authorized to carry on 
l)usiness in this state; and provided, further, that if sueh corporation shall 
eease to carry on business in this state it shall alienate ail such real estate 
so acquired by it, within flfteen years after the time it shall so cease to carry 
on business in tnis state. 

"Art. 746. No such corporation can maintain any suit or action, elther légal 
or équitable, in any of the courts of this state upon any demand, whether 
arising out of contract or tort, unless at thé time such contract was made 
or tort committed the corporation had flled its articles of incorporation under 
the provisions of this charter in the olHce of the secretary of state for the 
purpose of procuring its permit." 

The cases of Paul v. Virginia, 75 U. S. 168, Horn Silver Min. Co. 
v. State, 143 U. S. 305, 12 Sup. Ct. 403, and Huffman v. Investment 
C:o. (Tex. Civ. App.) 36 S. W. 306, are cited by the plaintifls in error 
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in support of their proposition and statement. We hâve carefully 
examined and considered the cases just cited, and flnd nothing in any 
of them to support the contention that the dealing of the plaintiff, 
as shown in its pétition, brings it within the meaning of the terms 
of the statute of the state of Texas above set out. The allégations 
of the plaintiffs pétition show that it is a citizen of the United King- 
dom of Grreat Britain and Ireland, and has its principal office at 
Hanley, county of Staiîord, England; that at Hanley, England, it 
made the certain foreign bills of exchange, addressed to the défend- 
ants and accepted by them, declared on in the pétition, and, at the 
spécial instance and request of the défendants, had sold and deliv- 
ered to them certain goods, etc., mentioned in the account sued on. 
There is nothing in this, nor in the whole pétition, to show that the 
plaintiff was engaged in business in the state of Texas, within the 
meaning of the statute cited. 

The flfth assignment présents substantially the same question in 
another form. It is to the eiïect that the court erred in sustaining 
the plaintiffs exception to that part of the défendants' answer vvhich 
allèges that the plaintiiï, though a foreign corporation doing business 
in Texas, had never flled a copy of its charter with the secretary of 
state of Texas, and obtained a permit to do business in that state, 
and that the plaintiff should not be permitted to maintain this suit 
because, under the allégations of the answer, it appeared that, if the 
plaintiff had been doing business in that state, ail sucli business was 
done through défendants as its agents, and it further appears from 
the answer that the plaintiff is subject to the act of congress regulat- 
ing commerce, and under such allégations it was not necessary for 
the plaintiff to iile a copy of its charter and obtain such permit. It 
is clear, from the whole answer, that it nowbere avers that the plain- 
tiff was doing business in Texas, or soliciting business in Texas, 
except with and through the défendants. The défendants call them- 
selveg in their pleadings, or, rather, assume in their answer that they 
were, the agents of the plaintiff in the dealings that they had with it. 
But it does not so appear to us from our construction of the terms 
of the answer; and, if it was so, the nature of their dealings with and 
through thèse agents constituted foreign commerce, or commerce be- 
tween a foreign country and the United States, within the authority 
of Kobbins v. Taxing Dist., 120 U. S. 489, 7 Sup. Ct. 592; Leloup v. 
Port of Mobile, 127 U. S. 640, 8 Sup. Ct. 1380; Asher v. Texas, 128 
U. S. 129, 9 Sup. Ct. 1; Leisv v. Hardin, 135 U. S. 100, 10 Sup. Ct. 
681; Miller v. Goodman, 91 Tex. 41, 40 S. W. 718; Allen v. Buggj' 
Co., 91 Tex. 22, 40 S. W. 714. We conclude that the first and flfth 
errors assigned are not well taken. 

The second error assigned is that the court erred in sustaining the 
plaintiff's exception to the answer of the défendants on the ground 
that the défendants hâve not alleged any vahd contract between 
themselves and the plaintiff, and therefore cannot claim damages for 
the breach of the alleged contract. The answer shows that, during 
the years 1894, 1895, and 1896, the défendants were wholesale dealers 
and manufacturers' agents of china and crockeryware of ail descrip- 
tions, doing business at San Antonio, Tex.; that in the years 1894 and 
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1895 they purchased of thé plaintifl goods for use in their retall 
business and for sale to other retail dealers in Texas and Mexico : 
that the plaintiff agreed to ship the goods, by way of New Orléans, lo 
Wan Antonio, crating, separating, and marking the goods so as to 
enable the défendants to break bulk at New Orléans, and forward the 
goods to their several destinations; that shipments were to be billed 
direct to the défendants at San Antonio, who were to pay the prices 
set ont in Exhibit No. 13 attached to the answer, and ail costs of 
transportation and delivery; that ail orders were fllled, the goods 
packed, marked, and shipped, as directed by the défendants, until the 
latter part of the year 1895, when the plaintifl desired to discontinue 
to fill orders taken by the défendants in the state of Texas, where- 
upon the défendants sent their agent to the plaintiff's place of busi- 
ness, at Hanley, England, to arrange with the plaintiff for the con- 
tinuance of their dealings. Hère the answer begins to use the word 
"contract," but no previous contract is shown to hâve existed, — only 
a kind of historical statement of the dealings between the parties 
prior to November 1, 1895. The answer then proceeds: Tliat, with 
a view of securing an extension of the contract between themselves 
and the plaintiff, the agent went to its place of business in England, 
and about the Ist of November it entered into a contract with the 
défendants, through its agent and business manager, J. H. Meakin, to 
extend the contract for and during the year 1896, — that is to say. 
that the défendants should sohcit such orders for goods in the statp 
of Texas and the republic of Mexico, hâve the goods manufactured by 
the plaintiff, it agreeing to fill and ship ail such orders, and to pack 
sueh goods in crates as might be provided in the orders, and to be 
marked for spécification, so as to enable the défendants to break bulk 
at New Orléans, and then to transport them in car-load lots to the 
purchasers at such pointa in Texas, and the défendants to pay there- 
for the prices set ont in Schedule No. 13, attached to the answer; 
that the plaintiff agreed to furnish the défendants not less than 30 
car loads of goods to fill such orders as the défendants then had or 
would make during the season. But the answer does not show that 
at that time the défendants engaged to make any orders. or submitted 
to the plaintiff any orders for its acceptance, or that the défendants 
had obtained and submitted to the plaintiff any such orders for its ac- 
ceptance, much less which it had accepted, prior to the 20th day of 
Pebruary, 1896, when the défendants received written notice froui the 
plaintiff that it would no longer fill orders for the direct shipment of 
goods to the défendants' customers in Texas. Hère it is well to 
observe that the flrst of the foreign bills of ex change declared on in 
the plaintiff's pétition bears date the 14th of February, 1896, just 
seven days before the date on which the answer shows the défend- 
ants to hâve received written notice of the plaintiff's withdrawal of 
its consent to make such shipments to the défendants. This bill of 
exchange was subsequently accepted by the défendants, and on the 
15th of July, 1896, they asked' and obtained an extension of four 
months on the same. The second bill of exchange, which was ac- 
cepted by thë défendants, bears date the 30th of May, 1896. Thèse 
acceptancfes, being fully set ont in the plaintiff's pétition as the founda- 
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tion, in part, of its action, are not disputed, or in any way qualifled, by 
any part of the défendants' answer. Therefore, waiving any question 
as to tlie vague and indellnite manner in which the alleged contract 
is averred in the pleadings, it seems cltar to us that there is no valid 
considération shown in the défendants' answer to support any promise 
on the part of the plaintiff to ship any goods to the défendants. We 
conclude that the second error assigned is not well taken. Morrow v. 
Express Co. (Ga.) 28 S. E. 998. 

In vieAv of the conclusions we hâve announced as to first, second, 
and fifth errors assigned, the other rulings of the court become imma- 
terial, The judgment of the circuit court is therefore afiirined. 
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(Circuit Court of Appeals, Seventh Circuit February 23, 1S09.) 

No. 522. 

Btkkbt Railroads — Collision with Bicycle — Negliobnck. 

Plaiatiff, who was deaf, was riding a bicycle, and crossed one of the 
two parallel tracks of an electric Street raUroad, not more than 50 feet 
In front of an approaching car, and, turning, continued In the same di- 
rection the car was movlng, riding in the space between the two Unes, 
which was 4 feet wide. Not exceedlng 20 seconds later his arin was 
strucli by the pa&sing car, and he was throwu from his bicycle, and in- 
Jured. The motorman on the car turned oOf the current whcn he saw 
plaintiff start across the track, but turned It on again when plaintiff had 
crossed, though he continued to Sound his gong untU the accident oc- 
curred. He had no knowledge of plaiatlff'a deafness. Beld that, giving 
plaintiff the benefit of the broadest construction of the qualification of 
the rule as to contributory négligence, which would permit hlm to recover 
notwithstiiuding his own gross négligence, if défendant might, by the 
•xercise of reasonable care and prudence, hâve avoided the conséquences 
of such négligence, there was nothing in the évidence, to charge the de- 
fendant with liability, as the motorman was justified in supposing that, 
aftar having crossed in safety, plaintiff would keep at a safe distance 
from the track until the car passed. 

In Errer to the Circuit Court of the United States for the Western 
District of Wisconsin. 

This was an action by August Kein against the La Crosse City Eail- 
way Company for personal injury. The court directed a verdict for 
défendant, and plaintiff brings error. 

This suit Is brought to recover for personal hijurles sustained under the 
foUowing circumstances: Caledonia street, in the clty of La Crosse, runs 
north and south, is about 50 feet in width, from curb to curb of the sidewalk, 
and at the time of the injury was a smooth macadamized street. The center 
of the street was occupied by the two tracks of the rallway of the défendant 
Company, the west track being used for south-bound cars, and the east track 
for north-bound cars. The space between the tracks was 4 feet In wldth, 
also smooth paved. Each track was 4 feet 8% Inches in width. It was the 
custom of cyclists to ride in the space between the two tracks on this street, 
and such riders ordinarily turned out of the space upon hearing the gong of an 
approaching car, but, as stated by one witness for the plaintilï In error, "some 
leave just at the last moment, and some don't; some turn out pretty qulck, 
and others take more chances." In the early afternoon of July 1, 1896, the 
plaintiff In error, a man of mature years, was riding his bicycle, golng north, 
on the east side o£ Caledonia street, until he arrived at the crossing of Wlnd- 
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sor Street, when he turned west, crossing the east track, and contlnued north- 
erly on Caledonia Street, in the space between the two tracks, and at a speed 
of from 10 to 12 miles an hour, as estimated by him. He testifled that, as 
he crossed, "I looked around after I reached the center of the tracks, but 
I did not see a cat near enough to strike me when I went between the tracks. 
I did not see a car at ail, as far as I looked. This is a straight street. I could 
see a car three blocks away on it. If I looked baek far enough and looked high 
enough. I don't remember how far back I did look, but I simply used my 
judgment to see if I could reach the track before a car reached me, and I came 
to the conclusion that I could reach the track before the car reached me, 
and I paid no further attention to it. One thing you must remember, I took 
care to ride fast. I relied upon my speed to keep out of the way of a car, 
if a car should approach me, if it did not approach me too suddenly. I 
could see the dashboard, if it did not approach me too suddenly. * * « 
I glanced around to see if there was any car coming from the south, but I 
don't think I looked quite far enough." At another time he said, "I rode fast, 
to keep out of reach of the car, if one should come." As a matter of fact, 
a north-bound car was approaching, and was from 30 to 50 feet south of the 
rider of the bicycle as he crossed the track into the space between the two 
tracks, at the intersection of Caledonia and Windsor streets. The speed at 
which this trolley car was golng was variously estimated at from 10 to 18 
miles an hour. but the testimony is concurrent that it was proceeding at the 
usual and ordinary rate of speed. ïhe plaintifC was extremely deaf, and 
could not hear the sound of the gong on the car. He proceeded northward. 
in the space between the tracks, without looking around, and at a point, as 
stated by Steves, a witness for the plaintiff, who was an eyewitness of the 
accident and of the circumstances leading up to the accident, and who meas- 
ured the distance, 100 feet north of the center of Windsor street the car over- 
took plaintiff, and some portion of it, probably not the dashboard but the 
forward part of the body of the car, struck his elbow, he lost his balance, 
fell against the side of the car as it passed, was thrown to the ground as the 
car got beyond him, and received the injury complained of. The motorman 
in charge of the car was not acquainted with the plaintiff, and did not know 
that he was deaf. When he saw the plaintiff cross the track from the east 
side of the street, he shut off the electric current, and "took up the slack 
in the brake." When the plaintiff got to the west side of the track, the 
motorman turned on the current. He sounded the gong from the time he 
saw the plaintiff attempt the crossing of thè track until the latter was struck. 
No attention was paid by the plaintiff to the gong, nor did he change his di- 
rection or look around. The issues presented by the pleadings are: (a) Was 
the défendant guilty of négligence in the management of the car? (b) Was 
the plaintifC guilty of négligence contributlng to the injury? (c) Did the mo- 
torman, knowing thrtt the plaintiff was unaware of the approach of the car 
and that it would be dangerous to attempt to pass him, neglect to stop the 
car or to decrease its speed? At fhe trial, upon the conclusion of the évi- 
dence, the court below dàrected a verdict for the défendant, which ruling is 
hère alleged for error. 

E. P. Wilcos:, for plaintiff in error. 

G-. M. Woodward, for défendant in error. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement of the 
casej delivered the opinion of the court. 

No négligence is seriously imputed to the défendant in the man- 
agement or opération of the car up to the moment when it is said 
the motorman should haye appreciated the situation and turned off 
the current, decreasing the speed of the car, or hâve brought it to a 
stop. The ordinance of the city expressly permits a speed of 20 
miles an hour, and there is nothing in the situation to charge a less; 



NEIN V. LA CROSSE CITY RY. CO. 87 

speed as négligence up to the moment before the collision. It is plain 
as noonday, and praetically conceded, tliat the conduct of the plaintifï 
was grossly négligent, amounting to recklessness. The space between 
the tracks is a dangerous place in which to drive a bicycle. It is reck- 
lessness to ride there while a car is passing. Those who ride wheels 
in that space rely upon the warning of the gong to enable them to 
make timely escape from collision with a coming car. Under those 
circumstances, the act is more or less négligent; for the rider may 
not accurately estimate the speed of the car, or know the possible 
obstacles in the road to his speedy escape from danger. Some riders, 
it seems, more reckless than others and confident of their own ability 
and skill, would wait until they saw the dashboard of the passing car 
before turning ont, and, as a witness expresses it, "take more chan- 
ces." The plaintiff, by reason of his inflrmity, could not dépend upon 
hearing the gong. He knew he might be overtaken by an approach- 
ing car, and, to use his own language, he relied on his speed to keep 
ont of the way of a car if a car should approach him, if it did not ap- 
proach him too suddenly; "I could see the dashboard, if it did not 
approach me too suddenly." If he was traveling, as he says, at the 
rate of 12 miles an hour, and the car was traveling at the rate of 
18 miles an hour, the highest lirait of speed stated, the car was mov- 
ing, as to him, at the rate of 6 miles an hour. Without assuring him- 
self that no car was approaching, when in fact the car was not to 
exceed 50 feet south of him, he crossed the track. He proceeded 
in this dangerous path, knowing that he was liable to be overtaken by 
a car, and relied upon his ability, after seeing the dashboard of the 
passing car, to turn out and escape the danger. Being deprived 
of hearing, he was bound to greater diligence, in the exercise of the 
seuse of sight, to ascertain the danger that he knew was probable and 
likely to come upon him. Therein he wholly failed. If he looked as 
he crossed the track, he looked, as he says, merely to see if he could 
cross without being overtaken by a car. It is incompréhensible 
that, with nothing to obstruct the Une of vision, he did not see this 
car 50 feet away from him when he looked. We are constrained to 
believe that his glance, as he crossed, was merely along the track for 
a few feet, to see if he could cross it ahead of any coming car. His 
relation of the transaction shows that, as he traveled northward in 
the space between the tracks, he paid no attention to the coming 
of a car; relying, as he states, upon his speed to keep ahead of a car, 
and, if one should overtake him, upon his ability to turn out upon 
seeing the dashboard of the overtaking car. It is difficult to flnd 
language to flttingly characterize the recklessness of the plaintiffs 
conduct. Beyond any question, as matter of law upon undisputed 
facts, he was guilty of gross négligence. It is possible, perhaps prob- 
able, that rapid passage through the air causes exhilaration to a 
degree that begets indifférence to and disregard of danger, or pos- 
sibly a désire to incur it; but whether such perversion of judgment 
or aberration of the intellect results from voluntary intoxication 
caused by the inhalation of ozone, or from the imbibing of spirituous 
liquors, the law does not excuse the want of ordinary care which one 
should take to guard one's personal safety. 



oa 92 FEDERAL REPORTER. 

It is, however, însisted that, notwithstanding his négligence, the 
plaintifif is still entitled to recover if the défendant, or its agent, the 
motorman, after becoming aware of the plaintifE's danger, did not 
use ordinary care to avoid injuring him. This proposition is founded 
upon the qualification of the gênerai nile that no action will lie if the 
proximate and immédiate cause of the injury can be traced to the 
want of ordinary care and caution in the person injui*ed, the qualifica- 
tion being that the contributory négligence of the injured party will 
not defeat the action if the défendant might, by the exercise of rea- 
sonable care and prudence, hâve avoided the conséquences of the 
injured party's négligence. This qualification is asserted and upheld 
in Ooasting Co. v. Toison, 139 U. S. 551, 11 Sup. Ct. 653; Eailway Co. 
V. Ives, 144 U. S. 408, 12 Sup. Ct. 679; and has been recognized by 
this court in Eaiiroad Co. v. Wilson, 46 U. S. App. 214, 22 C. C. A. 
101, and 76 Fed. 127; and in Eaiiroad Co. v. Johnson, 53 U. S. App. 
381, 27 C. C. A. 367, and 81 Fed. 679, The rule is commonly grounded 
upon the theory that in such case the négligence of the injured party 
is not the proximate cause of the injury, but a remote cause, indu- 
cing the dangerous position; and as that was known to and could 
hâve been avoided by the exercise of reasonable care, the act or omis- 
sion of the injurer, in doing or in failing to do that whicli with such 
knowledge he ought not to hâve done or should hâve doue, was vhe 
proximate cause of the injury. In some jurisdictions this qualification 
of the rule is limited to cases where the négligent acts of the parties 
are distinct and independent, the act of contributory négligence pre- 
ceding in point of time the négligent act occasioning the injury; and it 
is held that when both parties are contemporaneously and actively in 
fault, and the fault of each relates directly and proximately to the 
occasion from which the injury arises, no recovery can be sustained. 
Mm-phy v. Deane, 101 Mass. 455; O'Brien v. McGlinchy, 68 Me. 552; 
Holmes v. Eailway Co., 97 Cal. 161, 31 Pac. 834. If this limitation 
of the qualification of the rule is proper, it is clear that the plaintiff 
ought not to recover, for his négligence was active up to the time 
of the injury and elïïcient to promote it. In the conclusion to which 
we hâve arrived upon the évidence, we flnd it unnecessary to consider 
the correctness of this limitation of the qualification of the rule, and 
for the purposes cf this case, without deciding the question, we as- 
sume as correct the qualification of the rule in its broadest significance. 
We therefore examine to see if upon that ground the évidence was 
sufiScient to carry the case to the jury, and in such an investigation 
we give to the facts, as we ought, that construction, and allow ail 
inferences that are most favorable to the plaintiiï. It is a fact estab- 
lished beyond contention that when the plaintiff crossed this track 
the car was from 30 to 50 feet south of him, and northward bound. 
The man who was an eyewitness to the transaction from the time 
the plaintiff crossed the track to the time when he was struck, who 
knew where he fell and who measured the distance, states that the 
car overtook plaintiff 100 feet north from the center of Windsor street; 
so that the car went 150 feet in distance while plaintifl: was going 
100 feet. That corresponds with the relative speed established by 
the évidence. At the highest rate of speed testifled by the plaintiff's 
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wltnesses, the car would traverse that distance of 150 feet in 10 
seconds, and the plaintiff would traverse the distance of 100 feet in 
the like time, and this proves that the relative speed of the car and 
of the plaintifï v^ras in the ratio of 3 to 2. At the lowest rate of 
speed testiâed as to either, namely, 9 miles an hour for the car and 
6 miles for the plaintiff, the distance would hâve been passed in 
20 seconds. This is, perhaps, material only as suggestive of the time 
which the motorman had to comprehend the situation, and to be 
satisfled that for some reason the plaintiiï did not propose to leave 
his dangerous position, and collision was probable. The motorman 
had the right to présume that, upon the sounding of the gong, the 
man would timely leave his position of danger. He had the right 
to présume that the plaintiff either knew of his danger or would dis- 
cover it in time to leave the space between the tracks before injury 
resulted. Seeing the plaintiff cross the track, he turned off tlie cur- 
rent until the plaintiiï had passed; tlien turned it on again, as was 
right. He sounded his gong, and continued to sound it until the colli- 
sion. He knew that cyclers, accustomed to drive their wheels in the 
space between the tracks, usually turned out upon the sounding of 
the gong, while more venturesome, and possibly more expert, ones, 
delayed, as it would seem, from mère disposition to incur hazard, 
until they saw the dashboard of the passing car. He did not know 
of the infirmity of the plaintiff. What was there in the situation 
to cause him to believe that the rider of this bicycle, following the 
natural instinct to escape from danger, would not leave his exposed 
position? In that period of 10 or 20 seconds of time, having the right 
to présume up to the last moment, when collision was certain and 
imminent, that the plaintiff would abandon his dangerous position, 
we see nothing in this évidence which can reasonably charge him 
with the knowledge or the belief that the rider was not in full posses- 
sion of his sensés, knew the car was coming, and would timely remove 
himself from danger. The rider, so far as the motorman could know, 
was in full possession of ail his faculties and in full control of his 
bicycle. He knew that the slightest change to the left in the rider's 
course would carry him beyond danger of being touched by the coming 
car, and that act on the part of the rider could be instantaneous, — 
much more rapid than a step by a pedestrian. We perçoive nothing 
in the évidence which indicates wantonness or recklessness or failure 
of reasonable care on the part of the motorman, nor anything in the 
situation that suggested the necessity of stopping the car or slack- 
ening its speed. ïf we should hold that it was the duty of the motor- 
man to decrease the speed of the car immediately upon sounding the 
gong, we should impose upon thèse public carriers the duty of the 
highest diligence, and not the duty of ordinary care, which the law 
requires. In our judgment, it would hâve been the duty of the trial 
judge, under the circumstances, to hâve set aside a verdict which 
found otherwise than as directed, and therefore the ruling complained 
of was correct. The judgment is affirmed. 
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STOWE et al. v. BELFAST SAV. BANK. 
(Circuit Court, D. Maine. November 23, 1897.) 

1. DeED— VaI.IDITY— EFFECT OP ACKNOWIjEDGMENT op Consideiîatiott. 

An afimowledgment of tlie recejpt ot the considération in a deed under 
tlie law of Maine, while it does not estop tlie grantor from denying tlie 
actual payment of tlie priée, will prevent liim from defeating the opération 
of the deed, or showing that it was executed without considération. 

3. AsSIfîNMENTS FOR CllEniTORS— ASSENT OF CllEDTTOBS — ReCOIÎD. 

That the ass'ents of creditors to an assignmeut hy a debtor in Massa- 
chusetts were sultseguent to the recording of the deed of assigument in 
M!aine, where real estate of the assigner was situated, so that the record 
did not exhibit such assents, did not affect the validity of the assignment, 
nor prevent the record from operating as notice to creditors attachiug 
the property after the assents were given. 

3. Samb— Effect op State Insolvenct Laws. 

The insolvency laws of a state are limited in their opération to the 
territory of the state, and cannot be invoked in aid of, nor to defeat, au 
assignment for the benefit of creditors made in another state by an in- 
habitant of the latter state. 

4. Same— Effect dp Deed— PnopEitTY in Another State. 

A voluntary deed of assignment made by a debtor for the benetit of 
ail of his creditors is effective to transfer to the grantee the title to real 
estate situated in another state when executed and recorded in accord- 
ance with the requirements of the law of such state, and where, by such 
laws, nonresidents are permitted to hold and convey real estate theroin. 

5. FedrUal Courts — Followino State DscrsioNS. 

The courts of the United States are not required by Rev. St. § 721, to 
follow state décisions made on grounds of public policy or comity merely; 
and a single décision of the suprême court of a state, made in 1S28, hold- 
ing that, as to property situated In that state, a gênerai assigument 
made by a debtor in another state would not be allowed to defeat 
an attachment of such property by one of its own citizens, which décision 
has never been repeated, will not be accepted as binding on a fédéral 
court in the state. 

This was an action at law by William E. Stowe and others against 
the Belfast Savings Bank, involving the validity of an attachment, 
and a sale thereunder of certain land claimed hy plaintifts as trus- 
tées under a gênerai assignment for the benefit of creditors, made by 
the attachment debtor. 

Edward Woodman, for plaintiffs. 
Symonds, Snow & Cook, for défendant. 

WEBB, District Judge. This is a real action. The plea is, did not 
disseise. The parties siibmit the case to the court upon the follow- 
ing stipulation and agreed statement : 

"As there is no controversy between the parties as to the facts in this case, 
it is agreed that the case may be submitted to the court upon the subjoined 
statement of facts, which may be treated by the court as the flndings of a 
jury. To the rulings of the court upon the facts thus presented, each party re- 
serves the right of exception and ai)peal by writ of error to the circuit court 
of appeals. " 

"Facts: The property in controversy is a tract of real estate, situated ia 
the town of Eden, Hancock county, Maine, and its value is about $7,500. 
Prier to February 8, 1889, the légal title was vested in one George W. W. 
Dove, of Andover, Mass. On February 8, 1889, said Dove, being insolvent» 
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made a common-law assignment and conveyance of ail hls property, of every 
kind, not exempt by law from attachment and seizure on exécution, to John 
C. IJopes, of Boston, Mass., for tlie equal beneflt of ail of his creditors, with- 
oiit préférences of any klnd, a copy of which assignment is hereto annexed, 
and made a part of the case. Said assignment and conveyance was duly 
recorded February 11, 1889, in the registry of deeds for the county of Han- 
cock, in which county the land in controversy is situated. Subsequently, on 
the llth day of Jlarch, 1889, said Ropes resigned his trust as assignée under 
said assignment; and the plaintiffs in this action are his duly-appointed suc- 
cessors in his said trust, as assignées of said Dove, and, by appropriate eon- 
veyances, hâve become invested with such title as said Ropes took under said 
assignment to the real estate in controversy. The total amount realized by 
the assignées from the sale of Dove's property, and the collection of his assets 
up to the présent time, has been less than twenty-six thousand dollars; and 
the only property remaining, upon which they hâve not realized, is the real 
estate in controversy, and some corporation stocks, which are worthless. 
After said assignment was recorded as aforesaid, and prior to Scptember 11, 
1889, creditors of said Dove to the aggregate amount of .$300,061.33 had 
become parties to said assignment, and assented to its provisions; but there 
is no record in the registry of deeds for said county of Hancock of such join- 
der and assent of such creditors, and there is not in said registry any record 
of said assignment after the same had becn joined in and assented to by such 
creditors; but défendant bank never l)eoame a party to said assignment, or 
assented thereto. On September 11, 1889, the Belfast Savings Bank, the 
défendant herein, attached the real estate in controversy, as the proi)erty of 
said Dove, in suit brought by said bank against said Dove, in the suprême 
judicial court of the state of ilaine. In this suit said bank recovered judg- 
ment against said Dove for the sum of $17,190 debt and |3?..94 costs of suit, 
on the 8th day of May, 1891, upon which judgment exécution was issued; 
and on the 5th of June, 1891, the real estate in controversy was duly seised 
upon said exécution, and subsequently advertisod and sold at public auction, 
by the officer holding said exécution, to the Belfast Savings Bank, for the sum 
of $7,500, said bank being the highest bidder therefor; and said oflicer sub- 
sequently executed and dolivered to said bank a proper deed conveying to 
said bank ail the right, title, and interest which said Dove had in and to the 
promises in controversy on the llth day of September, 1889, when the same 
were originally attended as above set forth. Ail the procecdings attending 
said seizure and sale were regular and in accordance with the provisions of 
the statutes of the state of Maine, and the otticer's deed was effective to 
convey to the défendant ail the right, title, and interest of said Dove in the 
real estate in controversy which it held by its attachment of September 11, 
1889. 

"Under the foregoing stipulation and agreed statement, it is the intention 
of the parties to submit to the court the single question whether or not the 
common-law assignment for the benefit of creditors, executed by Dove on the 
8th of February, 1889, duly recorded as aforesaid, and subsequently assented 
to by creditors whose aggregate demanda exeeeded the total value of the 
property assigned, as above set forth, is valld as against the subséquent at- 
tachment of tiie défendant, on the llth of September, 1889. If the court shall 
rule, as matter of law, upon the foregoing facts, that the assignment from 
Dove to Ropes, takes precedence over the subséquent attachment by the 
défendant bank, judgment is to be entered for the plaintiiïs; but, If other- 
wise, then judgment is to be entered for the défendant." 

The agreed statement relieves the court of any inquiry as to the 
facts of this case, and the distinct statement of the question of law 
involved might excuse a simple answer of that question; but it will 
be more satisfaetory and better to state the reasons for the conclusion 
reached. 

The assignment is a common-law assignment, •which recognizes the 
statute of insolvency of Massachusetts in force at its date. It has 
been argued that the assignment was under and dépendent upon that 
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statute. This position cannot be approved. It is true that, for some 
of its conditions and provisions, référence is made to that statute, 
but only to save tlie labor and trouble of enumerating specially such 
conditions and provisions. The assignment is made specially subject 
to abrogation by the institution of proceedings in the insolvency 
court within six months. It is under seal, and properly acknowledged 
and recorded. Such an assignment is valid under the laws of Massa- 
chusetts and of Maine, as well as at common law. National Mechan- 
ics' & Traders' Bank v. Eagle Sugar Eeflnery, 109 Mass. 38; Todd v. 
Bucknam, 11 Me. 41; Frank v. Bobbitt, 155 'Mass. 112, 29 N. E. 209; 
Train v. Kendall, 137 Mass. 366; Mayer v. Hellman, 91 U. S. 496, 
500; Reed v. Mcintyre, 98 U. S. 507, 511; Pickstock v. Lyster, 3 Maule 
& S. 371. 

In Train v. Kendall, the plaintiff, a citizen of Massachusetts, at- 
tached by trustée process a debt due from a citizen of the sanie state 
to Kendall Bros., the principal défendants, citizens of New York. 
Kendall Bros., before the attachment, had made a gênerai assign- 
ment of ail their real and personal property to one Hall, in trust to 
pay, flrst, certain preferred creditors, and then their other debt s 
ratably. The assignée appeared as claimant. The superior court dis- 
missed the claim, and charged the trustée. On exceptions by the 
assignée (claimant), the suprême court sustained the exceptions. The 
foUowing extract from the opinion of the court in that case, deliveied 
by Judge Field (now the chief justice), is peculiarly appropriate hère: 

"If Kendall Bros, [the assignors] were domiciled in Massachusetts, this 
assignment, having been assented to by creditors who held claims in aniount 
exceeding the value of the property assigned, would be good against au at- 
taching créditer; and there is nothing in the policy of our laws that invali- 
dâtes the assignment becanse Kendall Bros, are domiciled in New York. If 
the assignment is also valld by the laws of that state, Kendall Bros, cannot, 
uuder our statutes, be adjudged insolvent debtors; and it therefore becomes 
impossible to invalidate the assignment by proceedings instituted by an as- 
signée in insolvency; but, in the absence of any statute mailing this as- 
signment void or voidable by Massachusetts creditors, the common law pre- 
vails in actions at law, for it Is the common law which the plaintifï involîes, 
aud not any process, if there be any, for the équitable distribution of the 
assots of KendaU Bros, found in Massachusetts. In so decidlng, we do not 
give effect to a foreign law prejudicial to our own citizens; we give effec-t 
to an assignment which is good against the plaintiff in this action by our own 
law." Cemetery v. Davis, 76 Me. 289, 292; ChafCee v. Bank, 71 Me. 514, 
523, 524. 

Objection has been made that the instrument of assignment was 
not duly recorded. The cases cited in support of this objection wer(^ 
cases of recording deeds, which had not been acknowledged pursuant 
to statutory requirement, and are not pertinent to this case. This 
assignment was sealed and acknowledged, and was lawfully recorded. 
But it is further said it was without considération. Passing for the 
présent the question of fact, it is to be said that the right to be re- 
corded is not dépendent on the considération of a deed. 

Eev. St. Me. o. 73, § 17, provides that "deeds shall be acknowledged 
before * * • any justice of the peace, magistrate or notary pub- 
lic within any of the United States." Subséquent sections of the same 
chapter provide for the death or departure of a grantor without ac- 
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knowledging his deed, and for cases where he refuses to acknowledge, 
and direct the manner of supplying the defect, so that the instrument 
may be recorded. Then follows section 23 : 

"A eertiflcate of acknowledgmeiit or proof of exécution, as aforesaid, must 
be indorsed on or annexed to tlic deed, and then the deed and eertiflcate may 
be recorded in the registry of decds. No deed ean be recorded without such 
eertiflcate." 

The case shows that ail thèse requirements were strictly complied 
with respecting this assignment. It is further urged that the record 
of this assignment was not notice to the savings bank. A sufHcient 
answer to this is supplied bv the Revised Statutes of this state (chap- 
ter73, §12): 

"The title of a purchaser for a valuahle considération, or a title derived 
from levy of an exécution, cannot be defeated by a trust, however declared 
or implied by law, uuless the purchaser or créditer had notice thereof. When 
the instrument creating or deelaring it is recorded in the registry where the 
land lies, that is to be regarded as such notice." 

Dove's assignment was recorded in the registry of deeds in Hancoclv 
county (the registry where the land lay), February 11, 188'.), at 30 
minutes past 1 o'clock p. m. The attaciiment was not made until 
the llth day of the following September. 

Corning to the question of considération: The assignment says: 
"The said party of the tirst part, in considération of one dollar and othei' 
good and valuable considération to him paid by the said party of the second 
part, the receipt wbereof is hereby aclinowledged." 

It has been repcatedly held by the highest court of Maine that such 
acknowledgment will not estop the grantor from denying tlie actual 
payment of the price, but will prevent him from defeating the opéra- 
tion of the deed, or showing that it was executed without considéra- 
tion. Goodsijeed v. FuUer, 4G Me. 141; Bassett v. Bassett, 55 Me. 
127; Morrill v. Eobinson, 71 Me. 24; Beach v. Packard, 10 Vt. 100. 
Indeed, a considération is not necessary, in this state, to the validity 
of a deed between the parties. Green v. Thomas, 11 Me. 318, 321; 
Laberee v. Carleton, 53 Me. 211. It is claimed, however, that the 
assignment is void and without considération for lack of the assent 
of the creditors of Dove, or, at least, of his creditors, the aggregate 
of whose demands against him equaled the value of the property 
assigned. Admitting the principle of law to be so, the agreed state- 
ment shows that the total value of the property assigned was less 
than 150,000, and that creditors whose claims amounted to Ç39G,- 
961.33 had become parties to the assignment, and assented to its 
provisions before the bank attached the land in controversy. 

The défendant cites and relies on numerous cases in Maine and 
Massachusetts where attachments were made before any creditors 
had assented to the assignment, or where. at the date of the attach- 
ments, the demands of the assenting creditors were less in amount 
than the value of the property assigned, in which cases the attach- 
ments hâve been held good, at least upon the excess of the property 
above the demands of assenting creditors. Those décisions are of 
no assistance in this case, whose conditions are so différent. Halsey 
T, Fairbanks, 4 Mason, 206, 213, 214, Fed. Cas. No. 5,964; Brooks v. 
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Marbury, 11 Wheat. 78. Felch v. Bugbee, 48 Me. 9, only decided 
that the insolvency law of, Massachusetts liad no extraterritorial force, 
and tliat a discliarge under it is no bar to an action by a citizen of 
Maine. Pearson v. Crosby, 23 Me. 261, déclares the assignment 
void for noncompliance with the ternis of the Maine statute of 1836. 
South Boston Iron Co. v. Boston Locomotive Works, 51 Me. 585, was 
a question of the application of the insolvency law of Massachusetts 
to a debtor in Maine, summoned as trustée by a Massachusetts cred- 
itor of the insolvent. Moreover, the attachment was prior to the 
assignment. The trustée was charged. Chaffee v. Bank, 71 Me. 514, 
sustains the title of the assignée in a voluntary assignment made in 
another state against a foreign creditor attaching in Maine. 

The argument that because an assignment made in the state of 
Maine, by a résident, might hâve been defeated by proceedings under 
the insolvent law of the state, seasonably instituted, fails for two rea- 
sons: First. It overlooks the fact that the statute cannot be invoked 
by or against one not an inhabitant of the state of Maine, and only 
by or against such an inhabitant owing debts contracted while such 
an Inhabitant. Dove was not an inhabitant of Maine at the date 
of liis assignment, nor at any time between then and the date of this 
defendant's attachment ; nor does it appear that he was an inhabitant 
when he contracted any debt, nor, indeed, that he was ever an in- 
habitant of this state. Second. The insolvency statute deelared void 
only such assignments, pledges, transfers, and conveyances, by an 
insolvent or one in contemplation of insolvency, as were made within 
four months (the time is now six months) of the flling of a pétition 
by or against the debtor. In the présent case the assignment was 
executed February 8, 1889, recorded February 11, 1889, and the at- 
tachment by the bank was made September llth following, — -a period 
of seven months after the assignment. It may be added that the 
argument, if followed, would lead to an extension of extraterritorial 
effect of the statute of Maine. The strict limitation of the validity 
of state insolvency laws to the territory of the state always gives to 
nonresidents some advantages not enjoyed by résidents. They are 
not bound by the discharge of the insolvent, and may maintain actions 
on their demands notwithstanding such discharge, if they hâve taken 
no part in the proceedings in insolvency. Barnett v. Kinney, 147 
TJ. S. 476, 13 Sup. et. 403. The constitutional question suggested in 
argument calls for no discussion, and adds nothing to the position of 
the plaintiff. He does not claim anything on constitutional grounds. 

The principle that the law rei site must govern and control the 
transfer of title to real estate, and that the rule of property in real 
estate prevailing where it is situated must be applied by the courts 
of the United States, is recognized in its fullest extent. But it is 
beïieved that there is no incident or détail required by the laws of 
Maine lacking in this case for a légal conveyance of the land in con- 
troversy. The conveyance was by deed, duly executed under seal, 
acknowledged and recorded in the registry of the county where the 
land was situated. The title to the property was in the grantor. 
His right to convey the same is not disputed, and no omission of any 
formality of a valid conveyance under the laws of Maine is pointed out 



STOWE V. BELFAST SAV. BAKK. 95 

or suggested. That the grantor and grantee were citizens and rési- 
dents of Massachusetts did not atîect the right to hold and convey 
real estate. Sueh rights are extended by statute even to aliéna. 

That no rule of property established in Maine is violât ed by this 
assignment is manifested "by the fact that the court upholds sueli 
conveyances per se. The conveyance is good between the parties 
to it, which it could not be if in contravention of any rule of the stat(; 
regulating the conveyance or transfer of title of real estate. 

In Chaffee v. Bank, 71 Me. 514, an assignment of real estate situated 
in Maine, between parties résident in Rhode Island, is held valid. 
It is no answer to say such an assignment is in that case declared 
valid against a nonresident attaching créditer. If it violated any 
rule of conveyance or transfer of title established in the state, or 
lacked any essential of a légal conveyance, it could not be good against 
anybody. The provision of state law is as follows: 

"A person owning real estate and havlng a right of entry Into it. whether 
seizecl of it or not, may convey it or ail hls interest in it by a deed to be 
ackuowledged and recorded, as liereinafter provided." Rev. St. Me. c. 73, | 1. 

The requirements of acknowledgment and record referred to were 
fully complied with. 

The validity and eiïect of assignments executed in another juris- 
diction hâve been consldered in a great number of cases, and by 
many courts. Examination will show that the décisions hâve largely 
involved the subject of the extraterritorial force of local statutes of 
insolvency and bankruptcy, under and in compliauce with which the 
assignments were made; and tlie principle is fully and everywhere 
settled that such statutes, ex proy>rio vigore, hâve no validity or bind- 
ing force beyond the jurisdiction of the state which enacted them, 
although as a niatter of comity they may be applied elsewhere, when 
not conflicting with positive statute or prejudicially affecting the in- 
terest of citizens. Siniilarly, the powers and functions of exectitors 
and administrators are restricted to the limits of the jurisdiction of 
the state in which they are appointed, and that it is only by comity 
that they are permitted to do any administrative act within the 
territory of another state, the rule being that the estate of one dying 
testate or intestate must be administered conformably to the laws 
prevailing where it is situated and found. Failure to note the dis- 
tinction Ibetween cases like that now before this court and those in- 
volving the extraneous validity and eft'ect of local statutes, or the 
powers of foreign executors and administrators, has led to confusion, 
and caused difflculty in cases like this. "In most [states] the distinc- 
tion between involuntary transfers of property, such as work by opéra- 
tion of law, as foreign bankrupt and insolvency laws, and a voluntary 
conveyance, is recognized. The reason for the distinction is that a 
voluntary transfer, if valid where made, ought generally to be valid 
everywhere, being the exercise of the personal right of the owner to 
dispose of his own, while an assignment by opération of law has no 
légal opération outside the state in which the law was passed." Chief 
Justice Fuller, in Cole v. Cunningham, 133 U. S. 107, 129, 10 Sup. Ct. 
269. 
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Comity concèdes and allows, but does not withhold or prohibit. ît 
jields as favor what cannot be claimed as a right. When it is tlie 
basis of judicial détermination, the court extending the comity ont 
of favor and good will extends to foreign laws an effect which they 
would not otherwise bave. It is not an exercise of comity to admin- 
ister the local law, thougb it agrées witb the foreign law. Then, as 
Judge Field says, in the passage already quoted from Train v. Ken- 
dall, in so deciding the court does not give efifect to a foreign law; 
it gives effect to its own law. "If the objection to so doing was 
founded upon an assumed violation of the comity existing between 
the several states of the United States, that did not reach the juris- 
diction of the court, a rule of comity being a self-imposed restraint 
upon an authority actually possessed." Chief Justice Fuller in Cole 
V. Cunningham, 133 U. S. 107, 113, 10 Sup. Ot. 271. 

In Fox V. Adams, 5 Me. 245, the facts were like those in this 
case, the only différence being that there the attachment was of per- 
sonal property, a chose in action, by trustée process, while hère 
we hâve an attachment of real estate. It was in that case held that, 
on principles of comity, the court was not required to give effect to 
the assignment to the préjudice of an attachment by a citizen of the 
state. It is not plain how the principle of comity was involved. The 
assignment was not by virtue of any local statute or peculiar law. 
It was the personal act of the debtor, disposing of his property, and 
that "every person having property in a foreign country may dispose 
of it in this." 

Hunter v. Potts, 4 Term E. 182, 192, is a principle repeatedly af- 
firmed. The real question was the validity of the assignment in 
this state. The opinion of the court shows the ground of the déci- 
sion ; and we think, when it is caref uUy examined, it is apparent tliat 
it is based and rests on the law relating to the powers of foreign ad- 
ministrators, and foreign bankruptcy and insolvency laws. The au- 
thorities cited by the court in support of the opinion are Dawes v. 
Head, 3 Pick. 128; Le Chevalier v. Lynch, 1 Doug. 170; Harrison v. 
Sterry, 5 Cranch, 289; and Ingraham v. Geyer, 13 Mass. 146. How 
(ïompletely the court was affected by the doctrines applicable to for- 
eign insolvent and bankrupt laws, and to foreign executors and admin- 
istrators, is évident by this portion of the opinion : 

"In foreign administrations, to wliich proceedings bere are made ancillary, 
funds ttius collected within tliis jurisdiction are iield subject to the claims of 
our own c-iUzens, to wliom paymeut is to be made in full or In part, according 
to circiimstances. Dawes v. Head, 3 Piclî. 128, and the cases there cited. In 
the case of Le Chevalier v. Lynch, 1 Doug. 170, the assignées of a banl^rupt 
were not permitted to defeat a process of foreign attachment made after the 
banliruptcy, although the policy of the banljrupt System is much favored in 
England, and the attachment was made in a colonial jurisdiction. The bank- 
rupt law of a foreign country does not legally operate to transfer property 
m the United States. Harrison v. Sterry, 5 Cranch, 289. Nor can property 
in this state be put out of the reach of creditors hère by the insolvent laws 
of another state. Comity between states is not thus to be extended, to the 
préjudice of our own citizens. The case of Ingraham v. Geyer, 13 Mass. 146, 
cannot be distinguished in principle from the one before us. There, an as- 
signment made in Fennsylvania, resemblirig the one in question, except that 
four months iustead of seventy days were allowed to creditors to accède to 
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its provisions on tlieir part, was not permitted to defeat a foreign attacliment 
made in Massachusetts, by a ereditor résident there, althougli the trustée 
had notice of the assignment, and set it forth in his disclosure. Trustée 
charged." 

We hâve hère quoted the wliole of the opinion of the court relat- 
ing to the présent matter, so that there may be no suggestion that is 
not fuUy and correctly represented. An examination of the cases 
invoked in support of this opinion will make évident tlie inflrniity of 
the décision. 

Dawes v. Head (decided in 1825) 3 Pick. 128, was an action in the 
name of the judge of probate in Massachusetts, for the beneflt of 
sundry persons, one of whom was a citizen of New Hampshire, and 
one a British subject, résident in London, on the bond of Head as 
administrator with the will annexed of one Thomas Stewart, a native 
subject of Great Britain, domiciled in Calcutta, Bengal, who died in 
1816, testate. His last will was duly proved by one of the executors 
named in it, in the suprême court of judicature in Bengal, and his 
estate and effects were in regular course of administration at Cal- 
cutta before the allowance and registry of the will in the probate 
court in Massachusetts. Stewart died insolvent, and his estate and 
effects in the hands of his exécuter in Calcutta were insufficient to 
pay the demands duly registered there against the estate, among which 
were those of the parties for whose benefit the action was commenced 
in the name of Dawes, J. The issue was whether there had been a 
breach of the condition of the bond, and was decided in favor of the 
défendant. This cage therefore seems to afford no support to Fox 
v. Adams, but the court says, in the course of its opinion (page 146) : 

"We cannot thinli, howevcr, that in any civlllzed country, advantage ought 
to be taken of the accidentai eircumstance of property heing found within 
its territory, which may be reduced to possession by the aid of its courts and 
laws, to sequester the whole for the use of its own subjects or citizens, where 
it shall be linown that ali the estate and efEects of the deceased are insufficient 
to pay his just debts. Such a doctrine would be derogatory to the eharacter 
of any government. * * * There cannot be, then, a right in any one or 
more of our citizens, who may happen to be creditors, to seize the whole of 
the effects which may be found hère, or claim an appropriation of them to 
the payment of their debts, in exclusion of foreign creditors. It is said this 
is no more than what may be done by virtue of our attaehment law, in regard 
to the property of a living debtor who is insolvent. But the justness of that 
law is very questionable, and its application ought not to be extended to cases, 
by analogy, which do not corne withln Its express provisions." 

Le Chevalier v. Lynch (1779) 1 Doug. 170, is not more in point, as 
it arose under a bankruptcy law. There the créditer and bankrupt 
were both résidents of England. The créditer sent to the Island of 
St. Christopher, a British colony, and, before the colonial court, at- 
tached a debt due from Lynch to the bankrupt. The report of the 
case in 1 Doug. does not indicate whether the assignée in bankruptcy 
made any olaim to the fund in the court of St. Christopher. Lynch 
afterwards came to England, and was there sued by the assignées, 
and it was held that they could not "in such case" recover the debt. 
Subséquent to this décision it was held, in Sill v. Worswick (decided 
in 1791) 1 H. Bl. 665, that in such case the assignées might, in an 
92 F.— 7 
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action for money had and received, recover from thé créditer the 
amount he had so collected. So, also, in Hunter v. Potts (1791) 4 
Term R. 182, and in I^illips v. Hunter (1795) 2 H. Bl. 402. In ail 
thèse cases the attachment was of personal property. 

The only point in Harrison v. Sterry, 5 Cranch, 289, pertinent to 
the présent inquiry, is the déclaration that "the bankrupt law of a 
foreign couritry is incajmble of operating a légal transfer of property 
in the United States." It must be admitted that thèse cases, cited 
by the court in Fox v. Adams, fall far sliort of sustaining its conclu- 
sion. But the court further says: "The case of Ingraham v. Geyer, 
13 Mass. 146, cannot be distinguished in principle from the one 
before us." It is on that case, probably, that it mainly based its 
décision. Recurring, then, to Ingraham v. Geyer, it is found that it 
rests on the authority of Le Chevalier v. Lynch, and of Dawes v. 
Boylston, 9 Mass. 337. Of Le Chevalier v. Lynch it is not necessary 
to add anything to what has been already said. Dawes v. Boylston 
does not touch this question. That was an action of debt on a pro- 
bate bond. The facts were: Thonias Boylston, a British subject, 
résident in England, in 1793 became bankrupt, according to the laws 
of Great Britain, and a commission was duly issued. He died in 1798, 
testate, and his will was duly approved. The executors named by him 
in his wilI having refused to accept the trust, Ward N. Boylston was 
appointed administrator with the will annexed by the compétent court 
in England. Ward N. Boylston, the défendant, was also appointed 
administrator in Massachusetts. The English assignées in bank- 
ruptcy, after the defendant's appointnient as administrator by the 
English court, assigned to him, by indenture, a claim due to the estate 
from a party in Massachusetts, on which he recovered judgment for 
upward of |100,000, on which he sued out exécution as administrator, 
procured the judgment to be satisfied, and, as administrator, received 
the money recovered. This monej', Ward N. Boylston, the défendant, 
contended, was no part of the estate of which he was administrator, 
but was recovered to his own use and in his own right. The court 
of Massachusetts held that the money belonged to the estate, and 
must be accounted for to the creditors of the deceased, or to those 
entitled under his last will. This bare statement of the case shows 
that it has no tendency to upliold the décision of Ingraham v. Geyer, 
in which it is cited. Nor is this ail that must be said about Ingraham 
V. Gever. 

In Blake t. Williams, 6 Pick. 286, 307, Parker, C. J., who gave the 
opinion also in Ingraham v. Geyer, speaking for the court, says, in 
référence to that case: 

"This case has been sometimes cited In this court and elsewhere as liaving 
declded that in ail 'cireumstances an attaching creditor hère would prevail 
over the assignée of the dehtor under a transfer made abroad; but we do 
uot think it was Intended or tliat it does in its terms go to that extent. The 
assignment set up was clearly void according to the law of this state." 

In Hanford v. Paine, 32 Vt. 442, 457, which upholds the title of 
an assignée as a matter of comity, the suprême court of Vermont says : 

"The principle of the leading case in Massachusetts (Ingraham v. Geyer, 
13 Mass. 146) -where the rule of discrimination in favor of their own citizens, 
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as to volimtary assi^nments of insolvents made abroatl, is first attempted to 
be niaintained, is virtually condemned by tlie same court in the case of Meaus 
V. HapKood, 19 Pick. lOÏ, wlien It came under considération as tlie décision 
of a neigliboring state. Sliaw, C. J., tiiere says tiiat 'the case of Fox v. Ad- 
ams, 5 Greenl. 245, has been repeatedly dcmb'ted In this state; and tliis last 
case was deeided expressly upon the authority of Ingraham v. Geyer, and is 
in principle the same.' Wliat is left of Ingraham v. (Jeyer as a foundatiou 
for Fox V, Adams? The reasoning failing, the conclusion of that case can- 
not stand." 

There remains for examination tlie question how far tliis court is 
controlled by the décision of tiie state court in Fox v. Adams, under 
section 721 of the Eevised Statutes of the L'nited States. That sec- 
tion is as f oUows : 

"The laws of the several states, except where the constitution, treaties, or 
statutes of the United States otherwise require or provide, shall lie regarded 
as rules of décision in trials at common law, in the courts of the United States, 
in cases where they apply." 

This section has been frequently discussed by the suprême court. 
It is settled that it includes state décisions constrning local statutes 
and established usages and customs; and tliat vvlxen by a course of dé- 
cisions, establishing rules of property, they hâve become laws of the 
state, such local law or custom so established by repeated décisions 
of the highest court of the state becomes the law of the state within 
this section. "It has never been supposed by us that this section did 
apply, or was intended to apply, to questions of a more gênerai nature, 
not at ail dépendent upon local statutes or local usages of a flxed and 
permanent opération." Swift v. l'^'son, 16 Fet. 1, 18. The suprême 
court, in Bûcher v. Railroad Co., 125 U. S. 555, 584, 8 Sup. Ct. 974, 
thus states the rule: "Where such local law or custom has been es- 
tablished by repeated décisions of the highest courts of a state, it be- 
comes the law governing the courts of the United States sitting in 
that state.'' 

Xow, Fox V. Adams does not deal with any local statute. It does 
not prétend to déclare any established usage or custom. It does not 
express any rule of property, and is not fortified by any previous 
décisions of the state court. It does not even refer to any previous 
existing local usage or statute of the state of Massachusetts, of which 
state Maine had until within a few years been a part, and to whose 
statutes and usages it had been subject, and, if any statute or use to 
support the décision had there existed, a référence thereto would 
naturally hâve been made. That no such usage or law could be de- 
rived from its history as a district of Massachusetts is manifest from 
Means v. Hapgood (1837) 19 Pick. 105, in which the court of Massa- 
chusetts denied the existence of such a law, policy, or usage in that 
state, and, being called upon to mete ont to citizens of Jlaine the same 
treatment which has been extended to citizens of Massachusetts by 
the court of this state in Fox v. Adams, in a similar case, refused to 
retaliate. The language of the opinion by Chief Justice Shaw on 
this point is as follows: 

"And we think it would be carrying this principle too far to take a single 
case, deeided several years ago, a case the authority of which, in point of law, 
has been repeatedly doubted in this state, and consider it as conclusive evi- 
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dence of the existing law of that state, and thus make it the basis of a dé- 
cision which would not be adopted If the same act had been done in another 
State." 

Moreover, Fox v. Adams ie distinctly put upon the principle of 
comity, and is the flrst expression in the court of this state of any 
application of that principle in a like casé; and, as before said, comity 
is a spirit of accommodation and good will, allowing to others what 
they cannot demand as a right. When courts invoke the doctrine 
and rule of comity, and refuse to do anything, they simply say, "More 
is asked of us than any spirit of friendship justifies us in acceding to." 
The courts of the United States are not required, under section 
721 of the Eevised Statutes, to follow state décisions made on grounds 
of public policy or comity merely. Boyce v. Tabb, 18 Wall. 546, 548. 
In that case it was contended that the court was obliged by this 
statute to follow the ruling, on grounds of public policy, of the highest 
court of Louisiana, and it was said in the opinion: "This is an 
erroneous view of the obligation imposed by that section on this court, 
as our opinions abundantly show." 

Finally, Fox v. Adams was décided in 1828, and, in the 69 years 
since, the question it involved has not directly and distinctly corne 
before the highest court in Maine, nor has that décision been repeated 
or affirmed, though in a few instances that case has been referred to 
by the courts. The obligation to follow state courts is limited to the 
point in issue, and incidental expressions of opinion not necessary to 
the décision of the question are not binding. "The courts of the 
United States are not bound by any part of an opinion not needful 
to the ascertainment of the right or title in question between the 
parties." Carroll v. CarroU's Lessee, 16 How. 275, 287. 

Upon this examination, it is the opinion of the court, as matter of 
law, that, upon the agreed statement of facts, the assignment takes 
precedence over the attachment of the défendant, and décides that the 
défendant did disseise the plaintiffs, and that judgment must be en- 
tered in fayor of the plaintiffs. Until December 15th is allowed for 
préparation and présentation of exceptions before judgment shall be 
actually entered. 



BELFAST SAV. BANK v. STOWE et al. 

(Circuit Court of Appeals, Flrst Circuit. January 19, 1S09.) 

No. 242. 

1. ASSIGNMENTS FOR CrEDITORS — ReCOED — ATTACHMENT. 

That the assents of credltors to an assignment by a debtor in Massa- 
chusetts were subséquent to the recording of the deed of assignment in 
Maine, where real estate of the assigner was situated, so that the record 
did not exhibit such assents, did not prevent the record from operating 
as notice to creditors attaching the land after such assents were given. 

2. CONSTITUTIONAL Là W— DISTRIBUTION OF ASSBTS OF InSOLVENT — LOCAL RuLB 

DlSCEIMINATING AcAINST NONRESIDENTS. 

A local rule of law, wliieh has been maintained by the courts of a state, 
to the effect that a foreign assignment by an insolvent will not operate 
on property in the state, so as to defeat an attachment made by a rési- 
dent, is expressly annulled by Blake v. McOlung, 172 U. S. 239, 19 Sup. 
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et. 1G5, in so far as it discriminâtes against citizens of othcr states, and 
it cannot be presumed that the rule, as necessarily limited by Blake v. 
McClung, would be reaffirmed by the local courts. ïherefore It is held 
that the entire rule is abrogated, and that it can no longer be accepted in 
any part. 

In Error to the Circuit Court of the United States for the District 
ol Maine. 

This is an action at law by William E. Stowe and others against 
the Belfast Savings Bank, and involves the validity of an attach- 
ment and sale thereunder on certain land claimed by plaintiffs as 
trustées under an assignnaent for the benefit of creditors. In the 
court below, the case was submitted on an agreed statement of 
facts, and the court held that the assignment took precedence over 
the defendant's attaehment. 92 Fed. 90. Défendant thereupon gued 
out this writ of error. 

Joseph W. SjTnonds (William H. Folger, on the brief), for plaintifE 
in error. 

Edward Woodman (Anthoine & Talbot, on the brief), for défend- 
ants in error. , 

Before PUTNAM, Circuit Judge, and BROWN and LOWELL, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. The title to land in Maine is in dis- 
pute. The défendants in error claim as trustées under a voluntary 
assignment for the benefit of creditors, made by George W. W. Dove, 
of Andover, in Massachusetts, to John G. Ropes, of Boston, in the 
same state. The présent défendants in error succeeded to the title of 
Kopes. The Belfast Savings Bank, a corporation created by the laws 
of Maine, plaintiiï in error, claims title through an attaehment and 
an exécution sale, as the resuit of a suit against Dove on his indebt- 
edness to it. The attaehment was made after the assignment, and 
after it had been assented to by creditors whose claims were suffi- 
cient to absorb the assets covered by it. The bank, nevertheless, 
contends that its attaehment, though later in time than the assign- 
ment and its recording in the registry, takes precedence thereof. 
This contention is based on the rule announced in Fox v. Adams, 
5 Me. 249, decided by the suprême judieial court of Maine in 1828. 
In that case the attaehment was held to give a title superior to a 
prier foreign assignment for the benefit of creditors, upon the 
ground that a gênerai assignment, made by an insolvent debtor in 
another jurisdiction, will not be permitted to operate upon prop- 
erty in the state, so as to defeat the attaehment of a créditer resid- 
ing there. As explained in the opinion of the learned judge who sat 
in the circuit court, the détails of the exécution and registration of 
the assignment conformed in ail respects to the local statutes. The 
only spécial objection which appears on this score is that, inasmuch 
as the asseiits of creditors becoming parties to the assignment were 
subséquent to the record in the registry of deeds, the record did not 
exhibit the assents, and therefore it was not a statutory notice to 
creditors asserting adverse interests. But the law is so plain otb- 
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erwise that this proposition needs no discussion, the circumstances 
being entirely analogous in this respect to the recording of a mort- 
gage, securing bonds or notes which are shown 'plainly on its face, 
but which are issued after the mortgage is recorded, and before any 
hostile attachment or exécution is made or levied. 

The only substantial question lu this case arises from the alleged 
local rule announced in Fox v. Adams. This rule was fully stated 
in Chafee v. Bank, 71 Me. 514, 524, 526. That, by virtue thereof, the 
assignment in this case was not invalid, appears at page 526 : "We 
think it is clear that the recognized rule in this state is to uphold 
foreign assignments, except as against our own citizens." In this 
extract the word "citizens" is used; while in various places where 
the rule is stated, and even elsewhere in the opinion in Chafee v. 
Bank, in lien of the word "citizens," expressions are used which in- 
dicate mère résidents. There can be no question that the two ex- 
pressions, "citizens'' and "résidents," hâve been used in this con- 
nection synonymously. The full rule is stated at pages 524 and 525, 
as follows: 

"In Fox V. Adams, 5 Me. 245, the court held tliat an assignment made by 
an insolvent debtor in anotlier jurisdiction would not operate npon property 
in tliis State, 'so as to defeat tlie attachment of a créditer residing hère.' But 
tlie court did not décide tliat such an assignment would not defeat tlie attach- 
ment of a créditer who did not réside hère. On the contrary, tho doctrine 
is stated as an exception to the gênerai rule. It is an e-xeeption in favor of 
domestic creditors only. ïhe lauguage of the court elearly implies this. 
'Comity between states is not thus to be extended, to the préjudice of our 
own citizens.' Such is the langtiage of the court; and we think it elearly 
implies that, while a foreign assignment will not be permitted to defeat the 
attachment of a domestic créditer, it will hâve that efïect upon foreign cred- 
itors. The reason of the rule elearly implies this. It is the supposed duty 
of every government to protect Its own citizens, a duty which it does not owe 
to foreigners." 

Therefore the position under the local rule in question is, as we 
hâve already said, that the assignment stands, and that the local 
law does not assume merely the exclusive right of administering as- 
sets of an insolvent within its jurisdiction, so as to save résidents of 
the state from being compelled to go into foreign jurisdietions to 
obtain their due proportions thereof, but asserts a priority over non- 
residents, including, of course, citizens of other states. It admin- 
isters the property within its jurisdiction, through the instrumen- 
tality of attachments and levies on exécution, so as to give this 
priority to its own résidents. Whether or not a local rule of this 
kind cornes in conflict with the constitution of the United States 
was not urged in the circuit court, although the question was there 
referred to; and it has not been submitted to us. But the décision 
of the suprême court (rendered since this case was argued) in Blake 
V. McClung, 172 U. S. 239, 19 Sup. Ct. 165, is so far-reaching in its 
character, and relates to such substantial matters, that we are not 
at liberty to overlook it. For us to do otherwise would involve us 
in an apparent ^accep tance of results thus pronounced by the high- 
est authority to be fundamentally erroneous. 

Blake v. McClung relates to the distribution of the assets of an 
insolvent corporation, which, for the purposes of the case, might 
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well be regarded as a corporation of Tennessee. The statutes of tliat 
state provide tiiat, in tlie distribution of the assets of corporations 
in cases of insolveney, résidents of Tennessee shall bave priority over 
ail simple contract creditors who are nonresidents, and over certain 
other classes of creditors to whicb we need not refer. Certain cred- 
itors of the corporation who were citizens of Ohio challenged the 
constitutionality of this statutory provision. The suprême court 
places its décision on section 2 of the fourth article of the constitu- 
tion, providing that "the citizens of each state shall be entitled to 
ail privilèges and immunities of citizens in the several states." 
First of ail, the court turns its attention to the word "résidents," 
found in the Tennessee statute; and, without following ont the rea- 
soning of the court, it is sufficient to say that the citizens of Ohio 
who were litigants in the case are held by it to be covered by that 
word, and the court finds that the statute is unconstitutional so far 
as they are concerned. Some question being made in behalf of the 
Tennessee creditors arising ont of the fact that the debtor was a 
corporation, the opinion says: . 

"If a state sliould attempt, by statute regulatins the distribution of the 
property of insolvent îndividuals among their creditors, to give priority to 
tlie claims of siieli individual creditors as were citizens of that state over 
the claims of individnal creditors eitizens of otlier states, such leRisIntion 
wonid t)e répugnant to the constitution, «pon tlie gi'ound tliat it withheld 
from citizens of other states as sueh. and because they were such, privilèges 
granted to citizens of the state enacting it." 

Then the opinion inquires whether a diiïerent principle would 
apply with référence to the assets of a corporation, and it holds 
that it would not. It is thus clear that the court is of the opinion 
that, beyond doubt, statutes of the kind in question, applied to the 
assets of an individual, as in the case at bar, are clearly unconstitu- 
tional so far as they affect citizens of other states; and such is the 
logic of the décision. 

It is not necessary for the purposes of the case at bar that we 
shouJd follow out what was said in the opinion, or covered by the 
décision, with référence to résidents of other states than Tennessee, 
not citizens of those other states, or with référence to aliens. Ail 
we need to say is that, as to this, the resuit was left so far indeter- 
minate that v.e would not be justifled in holding that the article of 
the constitution referred to would render invalid any priority which 
the statute of Tennessee, or the local rule in Maine, inight give to 
résidents over any class of persons who are not citizens of other 
states. 

It remains for us to apply Blake v. McClung to the case at bar. 
As we hâve already said, the question of the constitutionality of 
the alleged local rule in Maine was not pressed in the circuit court, 
and has not-been raised before us; and it was very suitable that it 
should not bave been. The facts appearing in this record are not 
of a character to raise the sharp question of constitutionality deter- 
rnined in Blake v. McOlung, because there is nothing hère to show 
that the creditors who assented to the assignment, and over whom 
the plaintifE in error claims priority, are citizens of any state. In- 
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deed, for this reason, it may well be questioned whetlier the record 
statès suflacient facts to raise the question of the applicability of the 
local rule in Maine in any event, if its existence were admitted. The 
question wliich we hâve to consider flows eut of the décision of the 
suprême court in the case referred to, and leads to afflnning the 
judgment of the court below, independently of the fact of the citizen- 
ship of the assenting creditors. If, in conséquence of Blake v. Mc- 
Clung, we must hold that there is no local rule as stated in Fox v. 
Adams, the assignaient must prevail beyond doubt. The position 
of the case is as follows: In Blake v. McClung the rule was estab- 
lished by statute. Thereforè it follows that the rule, being stat- 
utory, conld not be set aside except with référence to cases where 
its application would deprive parties in interest of rights secured 
them under the constitution. With référence to ail other conditions, 
the statute must necessarily be allowed to stand. The same would 
be the case on the hypothesis that the local rule in Maine was also 
the créature of statute. But as, on the other hand, we hâve in Maine 
only a supposed rule of the common law, the maxim, "Cessante ra- 
tione legis, cessât ipsa lex," broadly construed, applies. This maxim, 
as interpreted by Broom, lays down the following broad principle: 
"Keason is the soûl of the law, and, when the reason of any par- 
ticular law ceases, so does the law itself." The décision in Blake v. 
McClung destroys at least the symmetry of the alleged local rule; 
and, applying the maxim referred to, it is beyond a reasonable pos- 
sibility to suppose that, after the suprême court had declared its 
substance to be in violation of the constitution, the state courts 
could reaffirm it as a principle of law with référence to its remnants, 
so far as those remnants might give priority to résident creditors 
over nonresidents not citizens of other states. Under the circum- 
stances of the case, we cannot do otherwise than hold that a déci- 
sion of the sweeping effect of Blake v. McClung, declaring the sub- 
stantial portions of a local rule of this character unconstitutional, 
will compel the acceptance of the conclusion that the entire rule 
is abrogated, and is no longer to be accepted in any part. 

The judgment of the circuit court is afflrmed, and the costs of this 
court are awarded to the défendants in error. 



UNITED STATES v. CONAN et al. 
(Circuit Court, W. D. Wisconsin. February 27, 180O.) 

POSTMASTEKS— RBNTAL OF OFFICE — ACCOUNTABTLITY AS AgKNT. 

The allowance made by the department to a postmaster for the pur- 
pose of renting an office is not an absolute allowance, but is to be dis- 
bursed by him as agent of the United States, and must be accounted for 
under the strict law of agency. If he seeures an office for less than 
the allowance, he is entitled to retain therefrom only the amount actually 
expended. If he contracts to pay more than the allowance for a building 
or room, and sublets a portion for a sum which, together with the allow- 
ance, exceeds the rent paid, he must crédit the excess to the government, 
to be deducted from the allowance. 
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D. F. Jones and Henry T. Sheldon, for plaintifP. 
Catlin, Butler & Lyons, for défendants. 

BUNN, District Judge. Tliis is an action brouglit by the United 
States to recover from Joseph D. Oonan, former postmaster at Su- 
perior, Wis., and his bondsmen, the sum of $215.83 as a balance due 
from him to the government on his account as postmaster from Jan- 
uary 1, 1894, to November 30, 1897. Among other allégations in the 
complaint is this: That said Joseph D. Conan did not faithfully 
discharge the duties and trusts imposed upon him by law, and did 
not faithfully account to the plaintilf for certain moneys received by 
him as postmaster; but that during said period said Conan did re- 
ceive, as such postmaster, the sum of -1215.83, being the proceeds of 
certain subleasings of the building and premises rented by the gov- 
ernment for its post-offlce uses at said Superior, and which said sum 
rightfully belongs to the plaintifï, and has not been paid over after 
demand made therefor. ïhe answer admits everything alleged in 
the complaint except the right to receive the monej', and allèges that 
the money rightfully belongs to the défendant; that it was derived 
exclusively from the rent of the lobby of the post office, a portion of 
the building rented by him, not used or required for post-office pur- 
poses, and in no manner connected witli the business of said office; 
that said Conan was obliged to and did become personally liable for 
the rent of the building for post-office purposes in excess of the 
amount allowed by the post-offlce department; that, unless he could 
rent other portions of the building to make up the deficiency, he 
would be obliged to pay the same ont of his own allowance; and, 
having succeeded in renting the lobby for more than enough to make 
up the deficiency, he claims and allèges the same to belong to him,, 
and dénies that the plaintiff has any right or interest therein. The 
plaintiff moves for judgment upon the defendant's answer, and the 
sole question before the court is upon the above state of facts, 
whether the balance in the defendant's hands reeeived for rent be- 
longs to him or to the government. The conclusion reached by the 
court is that it belongs to the government, and that the plaintifE is 
entitled to judgment upon the answer. The reason generally stated 
is that the postmaster, in renting a building for the purpose of his 
office, is acting as the agent of the government. He cannot specu- 
late upon the transaction to make something for himself, but the sav- 
ing in rent, if any, belongs to the government, which is the principal 
in the transaction. The government pays the postmaster a salary 
and some other allowances, upon which he must dépend for his com- 
pensation. 

Section 420 of the postal régulations, which hâve the force of law, 
provides as follows: 

"Expenditures for clerk hire, rent, fuel and liglit will be flxed by order 
speeifying the allowance for each whieli sliall so remain until otherwise 
ordered; and other allowances for furniture and miscellaneous and incidental 
expenses will be made only under spécial orders specifically for each ex- 
penditure. Such allowances will in no case exceed the surplus revenue, as 
limited by section 415. No postmaster can hâve crédit on account of any 
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allowance, except to the estent of the monej' actually disbursed bj' Iifm ae- 
cordliigly, and for whieh he renders proper voucliers." 

Section 415 pro vides that: 

''The postmaster-general may hereafter allow rent, liglit and fuel at offices 
of the thh'd elass in the same manner as he is now authorized by law to do 
in the case of offices of the flrst and second classes, and that no eontract foi- 
rent for a third class post offlce shall be made for a longer period tUan one 
year, nor shall the ag-gregate allowance for rent made in any year exceed 
the aniount appropriated for such purpose. Provided, that there sliall not 
be allowed for the use of any third elass post offlce for rent a sum in excess 
of $400 nor more than $00 for fuel and lights in any one year." 

Section 172 provides as follows: . 

"The salary of a postmaster, and such other expenses of the postal service 
authorized by law as may be incurred by him, and for which appropriations 
hâve been made, may be deducted out of the receipts of his office, under the 
direction of the postmaster général. No postmaster shall, under any prêteuse 
whatever, hâve, receive, or retain for himself, in the aggregate, more than 
the amount of his salary and his commission on the money-order business as 
hereinafter provided." 

Anotber régulation requires the postmaster to report whetlier the 
clerk hire or other allowance was more or less than the service re- 
quired. 

It is quite apparent from thèse provisions what the attitude of 
the government is towards thèse allowances for rent. The depart- 
ment fixes a maximum sum which it will allow, and beyond which 
it will not go. In renting, the government is the principal in the 
transaction, and the postmaster acts as its agent. Like any other 
agent, it is his duty to act foi" the best interest and advantage of 
his principal, within the scope of his authority. If he is able to rent 
suitable rooms for a post oflice for anything less than the maximum 
sum allowed, it is his duty to do so. The government does not say 
to the postmaster, "We will allow you $400 for post-oflflce rent, and 
you can furnish rooms at any price you can get them for." Eut un- 
der the law he is to act as the agent of the government, and as agent 
he is bound to use his best endeavors in the interest of his prin- 
cipal. It does not appear in the pleadings what allowance was made 
by the department for rent of a post office at Superior, nor what rent 
was actually paid. But from outside sources it seems that the al- 
lowance for rent and heating was $275 per year. The renting was 
done by the postmaster in the name and for the uses of the gov- 
ernment. The défendant rented out certain parts of the building, 
not required for post-office purposes, to third persons, and in the course 
of the four yeàrs received rent therefor, which, with the maximum 
amount allowed by the government, leaves in his hands |215.83 over 
and above the rent which he has liad to pay. If the question were to 
be decided simply upon équitable principles, who can say that the 
|275 allowed by the government for rent would be a fair proportion 
to be paid for that portion of the building occupied by the govern- 
ment? The presumption would rather be, as there is a surplus left 
in his hands after the rent account is closed, that a less sum than 
the amount allowed by the government would belong to it to pay; 
that is to say, that a less sum than the |275 per annum would con- 
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stitute the just proportion of the burden to be borne by tbat por- 
tion of the building devoted to the uses of a post oflflice. But I as- 
sume that the question is rather one of strict law, to be decided upon 
légal rules governing the relation of principal and agent. Thèse 
rules are very strict, and are of a highly moral tone. The morality 
of the law of agency and trusts, both at common law and in equity, 
is, perhaps, of a higher and sterner kind than is practiced in most 
communities. If an agent takes the money of his principal, and in- 
vests it in profitable spéculation, he can gain nothing thereby for 
himself. If profits succeed, they belong to the principal. If loss 
follows, that must be borne by the agent, and he will be held liable 
for principal and interest as for a conversion of the funds. Sup- 
pose the case of a trustée having possession of a trust fund of |9,000 
for the purpose of being invested in real estate for his principal. The 
best oppoi'tunity presenting itself for such inA'estment is the pur- 
chase of a pièce of real estate held at $10,000. He décides to put in 
|1,000 of his own money, and make the investment, whicli results in a 
great gain. In one vear ithe land is sold for |20,000. Xow, the trustée 
will not be allowed to take out |2,000 and hand over the .|18,000 
to his principal. The law will only justify the transaction so far 
as to give him back his |1,000 with légal interest. It will not allow 
him to share in the profits with his principal. Such a strict rule is 
deemed neeessary to enforce honesty and fair dealing. The agent 
is not allowed to make himself a partner, nor to mix up his own 
business with the business of his principal. He can not speculate 
in that way, and, if he does, the law will hold him to a strict account 
for ail profits, while, if there ai"e losses, he will hâve to bear them. 
There is no danger of loss if he keep hiniself in the line of his agency, 
acting for the sole benefit and advantage of his principal, and does 
not try to beconie a partner or principal with his principal. Good 
faith in his agency is ail that is required. 

Thèse principles seem décisive of this case. There was nothing 
improper in renting a building that cost more than the government 
allowance for a post office. It might well happen that such cases 
would occur where this would be neeessary or préférable. It might 
not be practicable to obtain just the rooms proper for a post office 
without taking other rooms in the same building. But in so doing- 
the agent must bear in mind his agency, and not speculate on the 
transaction. If he sublets the rooms not required for the purposes 
of the government for a sum which, together with the allowance 
made by the government for the rent, is in excess of rent paid, the 
surplus should be credited to the government, and deducted f rom the 
government allowance. The same ruling was. made in the Eastern 
district of Michigan by Judges Jackson and Brown in U. S. v. Say- 
lor, 31 Fed. 543. There a postmaster rented a post office for the 
government at |1,000 per year, and received a secret rebate of $150 
from his landlord, and also sublet portions of the space so rented 
for a news stand and a confectionery stand, and received rent there- 
f or. It was held that he and the sureties upon his bond were liable 
to the government for such rebate and rent; and that it was no dé- 
fense to such claim for the rebate that the défendant had incurred 
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expense in procuring and fltting up boxes and making repairs for 
which no allowance was made by the rules of the départaient. 
Judge Brown of the district court, now one of the justices of the 
suprême court, states the principles applicable to the case very clear- 
ly, in part as follows: 

"Hls rétention of the rents received from his subtenants Is equally inde- 
fensible. He rented for the government, and as the agent of the post-offlee 
department, certain space for the post office. This space belonged absolutely 
to the government during the continuance of the lease. If it was larger than 
was necessary for the pui-pose of the post office, and défendant cliose to lease 
the superfluous space to private Individuals, he did so as the agent of the gov- 
ernment, and the government is entltled to the rent. In other words, he has 
no right to receive rents as an individual for space for vt'hich he pays rent 
as the agent of the government. If the government had placed in his hands 
a thousand dollars for office expenses, and had taken vouchers from him to 
that amount, it might well be argued that it was no concern of the govern- 
ment what he did with the money, so long as proper facilities were provided. 
But the money was placed in his haixds to rent a post office." 

This Michigan case diiïers from the one at bar in this: that in 
that case the sum agreed to be paid for rent was the same as the 
government allowance for that olEce, while in this case it was more, 
the postmaster agreeing to pay the excess; but the principles ap- 
plicable to the case are much the same. The government was the 
principal in the transaction, and the agent cannot be allowed a profit 
on it. There will be a Judgment in favor of the plaintiff for the sum 
of 1215.83, with interest from November 30, 1897. 



NEW ORLEANS ICE CO. v. O'ilALLEY. 

(Circuit Court of Appeals, Fifth Circuit. Februnry 21, 1800.) 

No. T28. 

Action bt Servant— Pkusonai. Injuriks— Question for Jury. 

In an action by a servant against the master to recover for Personal in- 
juries aUeged to hâve been sustained by reason of defective appliances 
furnished by the défendant, where the évidence showed that the ap- 
pliances were not reasonably safe, and was conflicting as to whether the 
plaintiff was guilty of contributory négligence, and as to whether the 
injury was due to the négligence of a fellow servant, as well as to the 
facts from which it must be determined whetlier plaintiff knew, or should 
hâve known, that the appliances were unsafe, the case was properly 
submitted to the jury. 

Error to thé Circuit Court of the United States for the Eastern 
District of Louisiana. 

This was aii action by Martin O'Malley against the New Orléans 
Ice Company to recover for personal injuries. There was judgment 
for plaintiiï on the verdict of a jury, and défendant brings error. 

Chas. 8. Rice, for plaintiff in error. 
Thos. M. Grill, for défendant in error. 

Before FARDEE, Circuit Judge, and BOARMAN and SWAYNE, 
District Judges, 
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PAEDEE, Circuit Judge. The plaintiff in error states his case as 
f oUows : . 

"Martin O'Malley daims that while in the employ of the New Orléans Ice 
Oompany, on say July 6, 1894, a pièce of scantling, six or eiglit feet long 
and four inehes in width and thlclcness, with taclsle attached, fell from forty 
feet or more above him upon the bacli of his head and necli; his sliull thereby 
being brolien, and his spine seriously injured, his hearing and sight impaired, 
etc. He allèges that he never worked above among the appliances which fell, 
never saw them, and linew nothing of them; the fog or mist rising from the 
ice and their distance preventing him from seeing them or their opération. 
That the beams on which the appliances rested were narrow, wet, and slip- 
pery, rendering it dangerous to the person upon them adjusting the appliances, 
and to the workmen below. That there was no floor on the beams where the 
appliances rested for the security of the person adjusting the appliances or 
the workmen below. That for want of such floor or planlcs, 'on which he 
could hâve safely walked,' one John Smith, on July 6, 1894, had to walk on 
the narrow and slippery beams, and, having slipped and lost his foothold, 
to save his own life dropped the scantling, which, falling on plaintiff, caused 
the injury complained of. That he was obeying defendant's orders at the 
time. Did not know, and had no reason to know, that he was in danger; 
while défendant knew, or should hâve known, that the appliances and the 
manner of using them were dangerous, and exposed plaintiff to the greatest 
risk and danger. 

"The answer of the ice company, among other things, avers the commoii 
employment of O'Malley, with .John Smitli and others, in cutting out and 
removing ice from ils factory. That in cutting and removing ice respondent 
furnished a perfectly safe, sound, and strong tnekle of ropes and puUeys, 
suspended, for greater security, from two scantlings, placed across large 
and strong beams running overhead from one side of the freezing room to the 
other; and that, as the ice was eut away from under, it was necessary to 
shift the taekle along the beams doser to the uncut ice. Tliat the tackle had 
thus to be shifted many times every day, to tlie knowledge of the plaintiff. 
That the labor of and the method of removal was entirely in the hands of the 
particular gang of workmen; that It was done by hand, as the plaintiff knew; 
that it was the best method Icnown to the respondent, and had been long in 
use in the factory, before the accident in question. The answer admlts 
danger inhérent in the work, but avers that it is a danger open and apparent 
at once to any one of the âge and capacity of plaintiff, exercising ordinary 
care. It dénies that the plaintiff" was required to work and expose himself 
while the appliances were being shifted; that this practice was well known 
to and aeted upon by the gang to which the plaintiff was attached. It avers 
contributory négligence on the part of plaintiff in voluntarily and knowingly 
and carelessly exposing himself, and 'remaining under said tackle and apph- 
ances while the same were being shifted, and that he did so without the or- 
ders, knowledge, or fault of respondent'; that it was the duty of plaintiff, 
knowing, as he did, that the tackle was being shifted, to hâve moved out of 
the way of possible danger, as he easily could hâve done; and that by doing 
so he would hâve avoided the accident, which bef ell him solely because of his 
imprudence and eulpable négligence, and without fault of respondent. 

"At the flrst trial by jury in December, 1896, in the circuit court, there 
was a verdict for plaintiff for $3,000. A new trial was granted on rule by 
the défendant. In February, 1898, the cause was tried agaiu, before a jury, 
and tliere was verdict for |T50 in favor of plaintiff'. 

"After the évidence had been closed, defendant's counsel, in présence of 
the jury, requested the court to direct a verdict for the défendant, and for 
reasons assigned in writing: 

" '(1) That plaintiff, on whom the burden of proof rests, has not established 
any eulpable fault on the part of the défendant, whereby the plaintiff was 
injured. (2) The testiniony shows without dispute that the accident in ques- 
tion occurred about 11 o'clock in the morning of July 6, 1894, and that from 
say 9 o'clock in the morning of every day before and thereafter, including 
the day and time of said accident, the view of the upper works and the 
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Implements operated by défendant, by -which the plaintiff was injured, were 
plainly apparent and observable, as well as the person operating the same, 
by the plaintiff. (3) That the testimony showed, without dispute, that the 
character and condition of the implements used by the défendant in the 
opei-ation of hls faetory, and by which the plaintiff was injured, were in plain 
View, and thelr character and condition, and their defects, if any, and their 
manner and method of opération, were plainly visible to any person, in- 
cluding the plaintiff, from the position where the plaintiff was usually oc- 
eupied, and was occupied at the time of the injury in question. (4) ïhat 
the testimony shows that the plaintiff could hâve known, by the use of or- 
dinary judgment and his sensé of slght, the character and condition and the 
method of operating the appllances In use by the défendant, and through the 
use of which the plaintiff was injured. (5) That the undisputed testimony 
shows that the plaintilï had every means in his power of linowing and of 
gaining knowledge as to the character and condition of, and the dangers to 
be reasonably apprehended from, the appliances aforesaid, as fuUy as those 
possessed by the défendant. (6) That the undisputed testimony shows that 
the appliances used by the défendant were good, sufficient, and reasonably 
safe, and ôf such character and in such condition as the défendant had the 
right to use without further intervening fault on his part in the premises, 
in the work in which the plaintiff was employed. (7) That the testimony 
shows that the défendant, by means of suitable flooring and boards to stand 
upon, while the person engaged in removing the seantling and adjusting the 
fall and tackle over the position where the workmen had been employed be- 
low, had provided means by which said work, with ordinary care and pré- 
caution on the part of the person so moving and adjusting the same, could 
be removed in safety, not only to the person performing the labor, but to 
those below. (8) That the undisputed testimony shows that the accident in 
•question was caused either by an accident to, or by neglect or want of 
proper précaution on the part of, one Smith, a fellow servant of plaintiff, in 
the performance of his duties, while removing the seantling and adjusting 
the tackle aforesaid. (9) That the testimony establishes that the plaintiff 
did, by contributory négligence on his part, place himself in a position where 
he knew, or ought to hâve known. and was bound to know, the danger to 
him during the removal of the seantling and adjusting of the tackle above his 
head, because of which facts, in law, there can be no reeovery for damages 
against the défendant. (10) That the testimony shows that the plaintiff vol- 
untarily entered into the place or position where he was injured, without légal 
obligation or necessity on his part, or aet on the part of défendant amount- 
ing to coercion; and that, in law, plaintiff is bound to be held to hâve vol- 
untarily entered into said position, and to hâve taken the risks involved in 
such entry. (11) The undisputed testimony shows that the plaintiff sought 
the employment in which he was injured, thereby impliedly representing that 
he was compétent to perform its duties, and to apprehend and avoid ail 
dangers that might be discovered by the exercise of ordinary care and pru- 
dence.' 

"l'he court refused the application, to which refusai the défendant reserved 
its bill of exceptions, and subsequently presented such bill, with the testi- 
mony taken oh the trial as part thereof, which bill was slgned by the judge 
and flled. An application for a new trial was refused. The error assigned 
is that the 'trlàl court erred in refusing the motion made by défendant in 
open court, and on the trial of said cause, and at the conclusion of the testi- 
mony adduced and offered herein by both plaintiff and défendant, requesting 
the court to direct a verdict for the défendant, and refusing the said motion 
and request:made in writing, as fully shown by the reasons and statements 
contained in the blU of exceptions and the testimony and évidence aforesaid, 
to be annexed thereto and made part thereof, as if repeated and eopied there- 
in, In full, filed and to be filed withln the delay allowed by order of said 
court' " ' : 

A study of the 363 printed pages of évidence found in the record 
as a part of the bill of exceptions satisfles us of the foUowing prop- 
ositions : That the évidence was conflicting as to whether O'Malley 
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contributed by liis négligence to Lis own injury; that it is also con- 
flicting as to whether O'MalIey was injured through the négligence 
of a fellow servant ; that the appliances in use in the ice f actory, by 
which O'MalIey was injured, were not reasonably safe; that O'Mal- 
Iey was not directly informed nor instructed as to the dangerous and 
unsafe appliances to be used over his head, and in connection with 
the work which he was to perform; that whether he knew, by the 
circumstances and his observation, or ought to hâve known, that the 
appliances were unsafe, and therefore assumed the risk thereof by 
accepting his employment, was a question to be determined wholly 
by proper and legitimate inferences to be drawn from a number of 
facts as to which the évidence was conflicting. In our opinion, the 
case was one eminently proper to be submitted to a jury, and it 
would hâve been error for the trial judge to hâve charged the jury 
to find for the défendant for any one of the reasons assigned. The 
judgment of the circuit court is afflrmed. 



PALATINE IXS. CO. v. EWIXG et al. 
(Circuit Court of Appeals, Sixtli Circuit. Mardi 7, 1899.) 

No. 583. 

IKSURANCB — CONSTRUCTrON OF Poi.TCY — PERMISSION FOK AdDITIOKAI/ InSURANCE. 

A policy of lire insurance contained a provision tliat "unless ottierwise 
provicJed by au agreement indorsed hereon or added tliereto," tlie policy 
sliould be void if the insured then had, or sliould thereafter procure, 
any otlier contract of insurance on the property. At the time tlie policy 
was issued, an additional paper, or "rider," was attached, stating that it 
was attached to and formed a part oE the policy, and containing a clause 
as foUows: "Total insurance permitted is hereby limited to three-fourths 
of the cash value of the tiroperty hereby covered, and to be concurrent 
herewith." No other permit was indorsed on the policy, though there 
was at the tiine other insurance on the property, as the company knew. 
Beld, that the rider constituted an agreement permitting additional in- 
surance, within the provision in the body of the policy, which applied to 
the previous insurance, and to any thereafter procured, not exceeding 
In ail three-fourths of the value of the property. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

This was an action on a policy of tire insurance. There was a ver- 
dict and a judgment for plaintiiïs, and défendant brings error. 

On the 3d day of Apr'il, 1895, the plaintifE In error, the Palatine Insurance 
Company, issued its policy of insurance in the sum of $3,000 to Gerstle Bros., 
on their stock of merchandise at Pulaski, Tenu. Gerstle Bros., on November 
21, 1895, made an assignment, which Included the insured merchandise, to 
the défendants in error, Solinsky and Ewing, as trustées for the benefit of 
their creditors. On the foUowing day they also assigned to the said Solinsky 
and Ewing the above-mentioned policy of insurance. On the night of No- 
vember 23, 1895, the insured property was partially destroyed by flre, the 
damage amounting to $16,250. There was other insurance on. the property 
at the time when this policy was issued, and the whole amount of insurance, 
including the latter, was |7,500. On the day before the flre occurred, the 
trustées, Ewing and Solinsky, procured three additional contracts of insurance 
on the assigned stock of $2,500 each, without the knowledge of the Palatine 
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Insnrance Obmpâny. Upon thè refuskl of the Palatine Insurance Company 
to recognlze Its liâblllty upon the policy Issued by It as above stated, tbia 
action, was brought by Bwing and SoUnsky, as trustées, to recover tbereon. 
The défense was that the policy was avoided by the addltional insurance 
procured' by the trustées on the 23d of November, as above stated. The 
ground for thls défense was a clause In the poUcy which reads as foUows: 
"This entire policy, unless otherwlse provided by an agreement Indorsed 
hereon or added thereto, shall be void if the Insured now bas, or shall hereaf ter 
make or procure, any other contract of insurance, whether valid or not, on 
property covered In whole or In part by this policy." The plaintlSfs relied 
on the last two of the following clauses, whlch were contalned In a rider, or 
addltional paper, attached to the policy of insurance at the tlme of Its issu- 
ance: "It Is part of the considération of thls policy, and the basis upon which 
the rate of premium is fixed, that in the event of loss this company shall not 
be llable for an aœount greater than three-fourths of the actual cash value 
of the property covered by thls policy at the time of such loss; and In the 
case of other insurance, whether poUcles are concun'ent or not, then for only 
its pro rata proportion of such three-fourths value." "Total insurance per- 
mltted Is hereby limited to three-fourths of the cash value of the property 
hereby covered, and to be concurrent herewith." "Attached to, and forming 
part of, policy No. 444,557 of the Palatine Insurance Company. Will S. Ezell, 
Agent." Upon the trial of the case the plaintlffs contended that the proviso 
contained in the clause upon which the Insurance company relled was ful- 
fiUed by attaching to the policy the "three-fourths value clause," as it Is 
termed in the record, and which Is above set forth. On the other hand, it 
was contended by the Insurance company that this attached clause only had 
the effect to limit the amount of subséquent Insurance In case consent shoiild 
be given to the procuring of the same. The court held with the défendant,— 
that thls latter was the proper construction of the policy with the attached 
clause. Thereupon the plaintifCs were allowed, against the objection and ex- 
ception of the défendant, to introduce évidence tending to show that it had 
formerly been the practice of the agent of the company at Pulaskl to Issue 
polieies like that In question wlthout the three-fourths value clause above 
. quoted; and in case the insured desired to obtain further Insurance, and the 
company consented to It, such consent was wrltten upon the face of the policy, 
but that af ter a certain date (whlch was a considérable time anterior to the 
Issuanee of this policy) the use of the "three-fourths value clause" was Inau- 
gurated In the business of the défendant; and thereafter, when that clause 
was attached to the policy of insurance, the practice of writing the consent 
Into the policy in case of further insurance permitted by the company, waa 
discontlnued. Evidence was given by both parties relative to this practice 
by the defendant's agent, and also In respect to the custom of other Insur- 
ance companies at that place in the transaction of Insurance business there. 
Peremptory Instructions to the Jury in favor of the défendant were requested 
by counsel upon the ground that the alleged cuSîom by which the défendant 
was proposed to be bouud had not been established. This request was re- 
fused by the court and an exception was duly taken. The trial judge sub- 
mltted the case to the jury upon the question as to whether or not such a 
usage or custom on the part of the défendant company had been proved, and 
instructed them, if the custom was found to exist, was known to the Insured, 
and relied on by them, and was known to the company, and It dld not object 
to It, but consented to it, then the company would be estopped to clalm that 
thé failure to procure Its express consent to the additlonal insurance by the 
Insured would avold the policy. Thls instruction was duly excepted to by the 
défendant. The jury rendered a verdict for the plaintifCs for the amount of 
the policy, and Judgment was entered accordingly. The errors asslgned by 
the plaintttf in error relate to the rullngs of the court In the admission of 
the évidence ofCered to show the usage and custom of défendant, above men- 
tloned, and to the sufficleucy of such évidence to establisb such custom. 

Albert D. Marks, for plaintîfl in error. 

Z. W. Ewing and John T. Allen, for défendant in error. 
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Before TAFT and LUETON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

SEVERENS, District Judge, having stated the case as above, de- 
livered tiie opinion of the court. 

Tlie only controversy between the parties raised upon the trial in 
the circuit court related to the sufflciency of the consent of the in- 
surance company to the additional insurance procured by the trustées 
on the 23d day of November, 18!)5,^the day before the flre. And 
the only question which we are required to détermine is whether the 
court committed any error in its rulings upon that subject for which 
the judgment ought to be reversed. The trial judge was of the opin- 
ion that upon the proper construction of the policy and the clauses 
contained in the rider attached thereto such consent was not made 
out, and in conséquence of that ruling the parties went into further 
évidence upon the question whether there had been a custom in the 
course of the defendant's business at Pulaski, known to the défendant, 
and relied upon by the insured, whereby the attaching of the so-called 
"three-fourths value clause" to the policy was treated as signifying, 
without more, the consent of the company to additional insurance 
to the lirait therein prescribed. Upon mature considération we are 
of the opinion that the plaintiff's contention in the circuit court in 
respect to the construction of the policy and the attached clause 
was right, and that they did import a présent consent, at the time 
when the policy was issued, to additional insurance not in excess 
of three-fourths of the value of the insured property, which limit it is 
not claimed was transcended. 

It is not necessary to hold that the consent intended by the clause 
in the policy proper was a permission to be thereafter given. Tt 
might be a consent given contemporaneously with the issuance of the 
policy itself. Indeed, it is not unusual in such instruments to em- 
ploy language which, although it might upon one, and perhaps the 
more common, interprétation in ordinary use, hâve référence to the 
future, yet, upon comparison with other provisions therein, indicates 
that référence was had in the gênerai form to the final insertion in 
the instrument of spécial provisions which might or might not be 
required to express the contract in the particular case. An instance 
of the flexibility of language in such instruments is found in the very 
case we hâve under considération. The policy déclares that it shall 
be void "if the insured now has" other insurance. But the insured 
did, in fact, hâve other insurance, and this fact was known to the 
insurer. The "three-fourths clause" was added, and it is not doubted, 
we suppose, that, although literally its language points to prospective 
insurance, the words "total insurance perniitted" refer to and include 
the insurance already existing at the date of the policy. That this 
would be the etîect of such a stipulation in such circumstances was 
held in Kimball v. Insurance Co., 8 Gray, 33, and Blake v. Insurance 
Co., 12 Gray, 263. The only "permission" of such previous insurance 
is that found in the attached "three-fourths clause," and it is by that 
clause that the limitation is imposed upon the araount of prior insur- 
ance which would be permitted. The prior insurance was parcel of 
92 F.— 8 
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that amount, but the language of the permission makes no distinction 
between tliat already obtained and that contemplated as additional 
thereto. It is not reasonable to suppose that the parties anticipated 
any further agreement upon that subject. It is to be further no- 
ticed that the clause in the policy requires the consent to be by an 
agreement "indorsed hereon or added thereto." The "three-fourths 
clause" responds to this by characterizing itself as "attached to and 
forming part of policy No. 444,557 of the Palatine Insurance Com- 
pany." This interprétation is the same as that which the agent of the 
Company who issued this policy testifled he had acted upon in transact- 
ing the business of the company at that place. He was supplied by 
it with blank policies and thèse clauses to be used as occasion should 
require, and when other Insurance was intended to be permitted he 
used the "three-fourths clause," which covered the whole subject, once 
for ail. 

But, if this conclusion were not so clear as it seems to us to be, 
and were only a permissible one, there are several established rules of 
construction applicable to the subject which concur in inducing the 
same resuit. One of those rules is that forfeitures are not favored 
in law, and the courts will seek to flnd, if fairly possible, such a con- 
struction of the contracts of parties as will relieve them from the in- 
équitable conséquences arising therefrom. New York Indians v. II. 
S., 170 U. S. 1, 25, 18 Sup. Ct. 531; Tiffany v. Bank, 18 Wall. 409; 
Cotten V. Casualty Co., 41 Fed. 506; Jackson v. Same, 21 G. G. A. 394, 
75 Fed. 359; May, Ins. (2d Ed.) §§ 170, 376. Another rule which is 
especially, but not solely, applicable to insurance contracts is that, 
when the meaning of the instrument, taken as a whole, is doubtful, 
its several provisions should be construed favorably to the party to 
whom the undertaking is made, and most strongly against the party 
in whose interest the provisions are introduced. Insurance Go. v. 
Wright, 1 Wall. 456, 468; National Bank v. Insurance Co., 95 U. S. 
673, 678; Moulor v. Insurance Co., 111 U. S. 335, 4 Sup. Gt. 466; In- 
surance Co. V. McConkey, 127 U.,S. 661, 666, 8 Sup. Gt. 1360; Thomp- 
son V. Insurance Co., 136 U. S. 287, 10 Sup. Ct. 1019,— are some of 
the many cases in which this rule is stated and applied. Still an- 
other rule is that, where a spécial provision is added to the formai 
contract, the spécial provision will be taken to dominate the formai 
part upon the principle that it more surely expresses the final pur- 
pose of the parties. It rests upon the same presumption which is 
applied in giving préférence to the written language inserted in an 
instrument containing formai printed language relating to the same 
subject, for the reason that the former indicates that the attention 
of the parties was more particularly called to the written parts. May, 
Ins. (2d Ed.) § 177; Wood, Ins. (Ist Ed.) § 62. 

As this détermination is décisive of the main question before us, 
the exceptions taken to the rulings of the court in respect to the ad- 
mission of évidence to prove a practice or usage in the conduct of in- 
surance business at Pulaski are immaterial, and the correctness of the 
rulings upon that subject need not be considered. If there was 
error in that regard, it was not prejudicial. The judgment will be 
affîrmed, with costs. 
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SEYMOUR V. AVHITE OOUNTY. 

(Circuit Court of Appeals, Seventh Circuit. February 13, 1899.) 

Bill of Review— Pétition for Leavb to Filb— Pbactice ik Circuit Court 
OF Appeals. 

On a pétition to tlie circuit court of appeals, after a décision of tliat 
court afiirmiug a .judgment of tlie circuit court, for leave to ftle in tlie 
lower court a bill in the nature of a bill of review, it is deemed tlie better 
practice to grant such leave as a matter of course, unless there are spécial 
reasons to the contrary, -without considering the merits of the proposed 
bill. 

On Pétition for Leave to File a Bill in the JS'ature of a Bill of Re- 
view. 

Wm. E. Church and Geo. A. Sanders, for petitioner. 
J. M. Hamill and J. R. Williams, opposed. 

Before WOODS, JENKIXS, and SIIOWALTER, Circuit Judges. 

PER CURIAM. This is a pétition to this court for leave to file 
in the circuit court of the United Btates for the Southern district of 
Illinois a bill, in the nature of a bill of review, to obtain a new trial 
or reconsideration of the case of the petitioner against the county of 
White, in the state of Illinois, wherein the judgment rendered in 
favor of défendant was aifinned bv this court, as shown bv our opin- 
ion in Seymour v. White Co., 34 Û. S. App. 658, 20 G. C. À. 402, and 
74 Ped. 207. For the necessity of obtaining such leave référence is. 
made to Bank v. Taylor, 9 U. S. App. 406, 4 C. C. A. 55, and 53 Fed. 
854, in which Southard v. Russell, 16 How. 547, 570, and Kingsbury 
V. Buckner, 134 U. S. 650, 671, 10 Sup. Ct. 638, and other cases, are 
cited. A copy of the bill which it is proposed to file accompanies 
the pétition, but, without considération of its merits, it is deemed 
the better practice, unless for spécial reason to the contrary, to grant 
the pétition as of course. To the extent, therefore, that the leave 
of this court is necessary and may be granted, it is ordered that the 
petitioner hâve leave to file in the court below the bill proffered, or 
such other or amended bill or pétition as he may be advised, and 
that the costs of this proceeding be taxed against the petitioner. 



POAYELL et al. v. LEICESTEE MILLS et al. 

(Circuit Court, E. D. Pennsylvania. February 23, 1899.) 

Parties— Efpbot of Intervention — Pleadino. 

An intervener cannot enlarge the scope of a suit by setting up a dé- 
fense not open to the défendant, on the ground that, if he had been sued,. 
such défense would hâve been available to him. 

On Motion for Leave to Amend Answer. 

Howson & Howson, for complainants. 
p. T. Fenton, for respondents. 

DALLAS, Circuit Judge. The leave asked by the intervening dé- 
fendants to amend their answer heretofore filed by adding flve nevr 
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paragraplis is, as to tlie first four of said paragraphs, granted. The 
proposed flftli uew paragraph, as I understand it, sets up a défense 
which might be available to the intervening défendants in a suit 
against tliem, but which is not pertinent to the présent one. The 
intervention of the Maçon Knitting Company and Joseph Bennor has 
not enlarged the scope or varied the nature of this litigation. The 
interveners may malie any défense which the original défendants 
could make, but they cannot strengthen that défense by sliowing 
that, if they had themselves been sued, their position would hâve 
been stronger. Platt v. Railroad Oo., 65 Fed. 664. Therefore the 
leave asked is, as to the proposed flfth new paragraph, denied. 

AU questions respecting costs are reserved, and the suggestion 
made upon the argument that the intervening défendants sliould be 
required to enter security for costs will not now be considered, but 
may, if desired, be separately presented by motion in writing. 



KENNEDY v. GBACE & HYDB CO. 
(Circuit Court, S. D. New York. February 27, 1S99.) 

1. Mastep and Servant — Injury to Servant— Safe Place to Work. 

A master is chargea witli tlie duty of providing for tlie safety of the 
place where his servant is required to worlf, except as it may be changed 
by the progress of the worl^ itself. 

3. Samb— Concurrent Négligence of Fellow Servant. 

Plaintiff was worlcing, in the night, on tall timbers provided by his 
employer, the défendant, and supported by guys in the street. The guys 
were not guarded nor lighted, as was customary and necessary for their 
safety, and a passing wagon strucli one, throwing plaintiff from the tim- 
bers, and causing his injury. Held, that the fact that the guys were 
placed by fellow workmen, and that their négligence, as well as tliat of 
che driver of the wagon, may hâve contributed to the Injury, did not 
relie vé défendant from liability.i 

On Motion for New Trial. 

Gilbert D. Lamb, for plaintiff. 
Charles C. Nadal, for défendant. 

WHEELER, District Judge. The plaintiff is a carpenter, and 
was at work for the défendant, at night, on tall timbers above the 
sidewalk on Vanderbilt avenue, steadied by guys across the avenue. 
In the early morning a mail wagon going along the avenue hit one 
of the guys, and thereby the plaintiff was thrown from the timbiu- 
where he was at work to the sidewalk, and seriously injured. This 
suit is brought for that injury, and now, after verdict for the plaintitï 
for not properly guarding the street for the protection of the work, 
has been heard on a motion for a new trial. 

The guys were moved from place to place along the avenue by the 
fellow workmen of the plaintiff, as the work progressed. This guy 
had been moved but a short time before, and so placed that it might 

1 As to fellow servants generally, see ùote to Eailroad Co. v. Smith, 8 C. C. 
A. 668, and, supplementary thereto, note to Flippin v. Kimball, 31 C. C. A. 2S0. 
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be hit by high wagons passing along the avenue. The principal 
ground urged in support of the motion is that the injury was caused 
by the négligence of Mlow servants, of wMch the plaintiff took the 
risk, and not by anything for which the défendant was responsible. 

Tlie employer provides the place. That this imposes the duty of 
providing for the safety of the place, except as it may be changea by 
the progress of the work itself, seems to now be well settled. The 
cases cited for upholding the exception prove the rule. Armour v. 
Hahn, 111 U. S. 313, 4 Sup. Ct. 433; Finalyson v. Milling Co., 14 
C. C. A. 492, 67 Fed. 507; City of Minneapolis v. Lundin, 7 C. C. A. 
344, 58 Fed. 527, and others. This place was a public street, where 
teams and high vehicles were likely to pass at ail hours. There was 
évidence that watchmen, or red lights, are usually and necessarily sta- 
tioned about the places of such work to warn drivers, for safety; and 
that there were none about this work at this time. The progress of 
the work did not displace thèse safeguards. The lack of them was 
négligence of the défendant, which the jury found to be unreasonable, 
and to bave caused the injury to the plaintiff, without fault of him. 
In ail the cases, enforcing the exception, noticed, the progress of the 
work affected the place itself as to safety. As in Armour v. Hahn, 
111 U. S. 313, 4 Sup. Ct. 433, the place complained of was a building 
in process of construction. In Finalyson v. Milling Co. it was a 
mine being worked; and in City of Minneapolis v. Lundin it was a 
sewer being constructed, and in each the work being done caused the 
danger resulting in the injury. In the latter case the court said the 
street furnished by the city was safe, and the négligence was that 
of those at work upon the sewer. Hère the street was made unsafe 
for the work by the lack of warning, with which the work in which 
the plaintiff was engaged had nothing to do. Carelessness in placing 
the guy or in driving the mail wagon may hâve concurred, but that 
would not relieve the défendant from liability for what its own négli- 
gence also concurred in. Motion denied. 



BAKER V. BARBER ASPHALT PAV. CO. 

(Circuit Court, W. D. Missouri, W. D. January 16, 1899.) 

No. 2,291. 

Master and Servant— Action for Injury to Servant— Issues and Proof. 
In an action to recover for tlie death of a servant, alleged to liave 
been due to tlie failure of tlie master to provide him with a safe place 
to work, that the defect complained of was obvions and well known 
to the servant, so that the risk incident thereto was assumed by him, 
need not be specially pleaded as a défense, to render évidence on the 
subject admissible, but such facts go to the question of whether a right 
of action ever existed in the plaintiff, and are provable under a gênerai 
déniai. 

Pleadino — Amendmbnt after Verdict. 

A court may permit an amendment after a verdict rendered by its di- 
rection to conform a pleading to the proof and the issues actually tried. 
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On Motion for New Trial. 

Meservey, Pierce & German and Wm. E. Higgins, for plaintiff. 

Lathrop, Morrow, Fox & Moore, for défendant. 

PHILIPS, District Judge. This is an action by the surviving wife 
of Wells H. Baker to recover damages for the death of lier husband, 
occasioned by the alleged négligent act of the défendant company. 
The action groWs ont Of the following state of facts, briefly stated: 
The défendant company, engagea in the construction of asphalt 
pavements at Kansas City, maintained a storage room for material 
used in its business. This storage building was surrounded by a 
high board fence, and access to the platform of this building, from 
which the materials were loaded into the wagons for conveyance there- 
frôm, was through a gateway about 30 feet wide. The wagons 
reached said platform by being backed, so that, when the rear end of 
the wagon struck against the platform, the heads of the horses were 
near to this gateway. The posts to this gateway were bound to- 
gether at the top with a beam, under which said wagons had to pass 
in backing into the platform, and passing therefrom after being 
loaded. This beam is alleged in the pétition to hâve been at the time 
of the accident 7 feet 9 inches from the ground; so that, when a 
wagon was loaded in the customary way, there was not left room for 
the driver to sit upon the front end of the wagon, and pass out under 
this beam, without stooping considerably. The évidence showed, in 
a gênerai way, that, after said Wells H. Baker had loaded his wagon, 
lie was either in a position on the front end of the wagon, or was 
standing On the side théreof, when his team suddenly started, and 
passed through the gâte; and in passing under said beam, in stooping, 
he was struck near the back of the neck, and received injury from 
which he died. 

The évidence elicited from plaintiff's witnesses disclosed the fact 
that the team in question belonged to the deceased, as also the run- 
ning gear of the wagon, and that the wagon bed was furnished by 
the défendant; and the further fact that the deceased, for a number of 
years previous to this accident, had been hauling material for the de- 
fendant from this platform, and had been passing in and out under 
said crossbeam, and was perfectly familiar with its position, and the 
diflficulty and danger, if any, of passing thereunder on his wagon. He 
had sole control and management of the horses and wagon. On this 
state of the évidence, the jury, under direction of the court, returned 
a verdict for the défendant. 

The plaintiff has flled a motion for new trial, on the principal 
ground that the court erred in holding that, as the deceased was per- 
fectly familiar with the place where he was assigned to work, and 
the position of the crossbeam and its height from the ground were 
quîte obvious and well known to him, and he continued in the service 
of the défendant to work in and about said place without protest, he 
assumed the risk incident to any defective construction of said beam, 
for the reason that no such fact was pleaded in the answer as a 
spécifie défense to the plaintiff's cause of action; in other words, the 
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contention of plaintiff's counsel is that this fact was not within tlie 
issues under the pleadings in tlie case. The answer tendered the 
gênerai issue, and also a plea of contribntory négligence, and furtlier 
pleaded tliat the deceased negligently failed to observe tlie crossbar, 
and to take précautions to prevent being struck by it ; tliat he negli- 
gently loaded his wagon in an improper manner, negligently failed 
to properly control his horses or heed the warnings given him, and 
assumed an improper position upon the wagon immediately preceding 
the accident. 

There has perhaps been no better or more succinct statement of 
what is admissible in évidence under the gênerai issue than the fol- 
lowing exposition, bv Judge Drvden, in Greenwav v. James, 34 Mo. 
328: 

"Wliere a cause of action which once existed has been determined by some 
matter wliich subsequently transpired, such new matter must, to comply wltli 
the statute, be speeially pleaded; but, where tlie cause of action alleged 
never existed, the appropriate défense under the law is a général déniai of 
the material allégations of the pétition; and such faets as tend to disprove 
the controverted allégations are pertinent to the issue." 

The very groundwork of the plaintiff's cause of action was the négli- 
gence of the défendant, as master, in failing to furnish the deceased 
a reasonably safe place in which to perform the work in which he was 
engaged. This obligation on the part of the master is not, liowever, 
so absolute and unconditional that he is made responsible for any in- 
jury occasioned to an employé by imperfect construction or arrange- 
ment of the place in which the employé is assigned to work. As tbe 
master is ordinarily permitted to conduct his business in his own way, 
and to apply such appliances and structures as he may deem essential 
for his use, he is only liable to his servant for an injury when it results 
by reason of the neglect of the master to furnish the servant reason- 
ably safe appliances with which to work, and a reasonably safe place 
in which to perform it, where the servant himself is not aware at the 
time of the injury of the imperfection of the structure or the danger 
incident to the place. There is no nile of law better settled than that 
where the structure or place which caused the injury is perfectly ob- 
vions to the eye, and well known to the servant, both before and at 
the time of the accident, he himself assumes the risk of working under 
such conditions, and the master is excused from any liability therefor 
to the servant. 

As said by the court in Coal Co. v. Eeid, 29 C. G. A. 475, 85 Fed. 
917: 

"Where the servant possesses actual knowledge of the risk, obtained botli 
before and during the engagement of seiTice, he is not merely required to 
exercise greater vigilance to avoid the danger, but he assumes the risk. 
Peiree v. Olavin, 27 C. C. A. 227, 82 Ped. 550." 

In Tuttle T. Railway Co., 122 U. S. 195, 7 Sup. Ct. 1166, the suprême 
court approved the following announcement of the rule by Judg(î 
Cooley : 

"The rule is now well settled that. In gênerai, when a servant, in the 
■exécution of his master's business, reeeives an injury which befalls him froui 
one of the risks incident to the business, he cannot hold the master responsi- 
ble, but must bear the conséquences himself. The reason most generally as- 
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slgned for thls rule is that the serrant, when he engages in tlie employaient, 
does so in the view of ail the Incidental hazards, and that he and his employer, 
when making their negotiatlons fixlng the terms, and agreeing upon the com- 
pensation that shall be paid to him, must hâve contemplated thèse as havlng 
an important bearfhg upon their stipulations. As the servant then knows 
that he will be exposed to the incidental risk, 'he must be supposed to hâve 
contracted that, as between hlmself and the master, he would run this risk.' " 

The logical séquence, therefore, of this proposition, is that, as to 
such servant, the master is not chargeable with actionable négligence 
for an injury sustained by the servant from an obvions defective ap- 
pliance or dangerous place, well known to him when he enters the 
service and undertakes to work in such a place; and the proof of this 
fact is involved within the very terms of the allégation of the pétition, 
as it establishes the fact that no cause of action ever existed in favor 
of the deceased or his légal représentative. 

The pétition in this case shows on its face that, "for a long time 
prior" to the date of this accident, the deceased was in the employ of 
the défendant as a teamster, and that it was his duty as such to haul 
paving material from said place of business, and that he was required 
to use this platform, and to reach it through said gateway and under 
said crossbeam. It occurred to the court when this pétition was read 
that it disclosed on its face that, as to the alleged injury, the rule of 
■'volenti non fit injuria" should be applied. And when the facts were 
fully developed by the plaintiff's own witnesses that whatever defects 
existed in the manner of the construction of said beam, and whatever 
dangers were incident to working about said place, were not only per- 
fectly obvions, but were better known to the deceased than to his em- 
ployer, she had established afiirmatively the fact that there was no 
négligence on the part of the défendant, and therefore the cause of 
action was disproved. Her husband had not only been driving in and 
ont of this gâte, under this beam, for years prior to the accident, but, 
as the évidence disclosed, he had passed in and ont at this place with 
his team two or more times the day of the accident. 

This is clearly the view of the suprême court of the United States in 
Kohn V. McNulta, 147 U. S. 238, 13 Sup. Ct. 298. The injury com- 
plained of resulted from the plaintiff, an employé of the railroad com- 
pany, being caught between the deadheads of the car while coupling 
them. The évidence showed that he was familiar with coupling such 
cars, and that the defects in the deadheads were obvions to any one 
making the couplings, and the danger therefrom was apparent. The 
court said: 

"The intervener was no boy, placed In a position of undisclosed danger, 
but a mature man, doing the ordlnary work which he had engagea to do, 
and whose risks in this respect were obvious to any one. Under those cir- 
cumstances, he assumed the risk of such an accident as this, and no négli- 
gence can be imputed to the employer." 

So, in Eailroad Co. v. Baugh, 149 U. S. 386, 13 Sup. Ct. 914, Mr. 
Justice Brewer, while recognizing the doctrine of the obligation im- 
posed by law, on grounds of public policy, upon the master, to furnish 
the employé efficient machinery with which to work, and a reasonably 
safe place therefor, excepts from its opération such defects as are 
"obvious and necessary." 
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I do not think it too much to say that neither the suprême court of 
the United States nor any of the courts of appeal liave ever regarded 
it as essential to jdead specifically the fact of the assumption of the 
risk by servants, in order to make it available to the master. In Eail- 
road Co. v. McDade, 135 U. S. 554, 10 Sup. Ct. 1044, under the gênerai 
issue, the case was tried throughout, as it was also discussed by the 
learned judge who wrote the opinion, as if that issue had been fully 
presented under the gênerai issue. It was so treated by the court 
of appeals in this circuit in West v. Pacific Co., 29 G. 0. A. 219, 
85 Fed. 392, and in Coal Co. y. Eeid, 29 C. C. A. 475, 85 Fed. 914. In 
Hudson V. Railway Co., 123 Mo. 445, 27 S. W. 717, the plaintiff sought 
to recover for an injury received from the défendant railway company 
by leaving its cars in a certain position in violation of an ordinance 
of the city, and the answer was a gênerai déniai. The évidence 
elicited from plaintiff's witnesses showed that he received the injury 
under circumstances of assumption of the risk, and through his con- 
tributorj' négligence. It was held that the question of defendant's 
négligence was immaterial, for the reason that no cause of action was 
predicable thereon. See Epperson v. Postal Tel. Co. (recently de- 
cided by suprême court of Missouri) 50 S.W. 795. 

Counsel for plaintiff hâve cited the court to a number of rulings by 
some of the state courts, which are very fltly characterized by the 
last one cited,— Stock- Yards Co. v. Goodwin (Neb.) 77 N. W. 357. 
The injury in that case resulted from the breaking of a hand brake 
while the brakeman was working it; and it was sought to be shown 
by the défendant that there was a well-known rule, custom, and man- 
\ner of moving the cars, and for the inspection of brakes. It was ruled 
that such a défense was not available to the défendant, for the reason 
that it was not pleaded. The défendant merely pleaded that, when 
the brakeman attempted to set the brake, he knew that the car had 
not been inspected, the court saying: "A judgment whose sole sup- 
port is évidence which did not tend to prove or disprove any issue 
made by the pleadings in the case could not stand." This ruling of 
the court is justified on the ground that, while the brakeman may hâve 
known the car had not been inspected, he did not know that it was out 
of order. It is quite clear from the further discussion in that case 
that the court recoj^nized the fact that where the injury results from 
a patent and obvious defect, known to the workman at the time he 
engages upon the service, such évidence would defeat a recoverj', be- 
cause it inheres in the very cause of action the plaintiff asserts. The 
court cites the case of Arnold v. Canal Co., 125 N. Y. 15, 25 N. E. 
1064, where the injury resulted while the plaintiff was attempting 
to couple two cars, one of which had a broken drawhead, and the 
négligence imputed was because of that defect. As the évidence 
disclosed that the defect was obvious, and known to the employé, or 
should hâve been known to him, it was held that under the gênerai 
issue no recovery could be had. And the Nebraska court, comment- 
ing upon this décision, said: 

"Under thèse circumstances, the court held that the company was not llable 
for his injury. We think the holding in that case was correct, and that it is 
justified on two grounds: (1) The defect which caused the injury was an 
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obvious one. That the (Irawheacl of the car was broken was discernlble fi'oiir 
a casual glanée. » * * jjy engaging in this business, lie assumed tlie l'isk. 
of receiving an injury from the def active cai'. He was bound to kuow or pré- 
sume that the cars whlch he was handling were defective, and to be on his 
guard." 

And the court concludes by saying that: 

"The doctrine of this court is that an employé assumes the risk arising from- 
defective appliances used or to be used by him, or from the manner in whieh 
a business in which he is to take a part is conducted, and such risks are known. 
to him, or are apparent and obvious to persons of his expérience and imder- 
standing." 

—The évident conclusion from which is that if the évidence in the- 
case before the court had shown, as hère, that the risk was an obvious 
one, and known to the employé, it would hâve been admissible in évi- 
dence, for the palpable reason that the employé assumed it; and, 
imder his implied contract with the employer, no négligence could be 
imputed by him to the employer for failure to remove the defective 
appliance or provide a safe place. 

Defendant's counsel ask the court, in the event it entertains the 
opinion that the défendant could not avail itself of the évidence in 
question for not having speciflcally pleaded the assumption of the 
risk by the deceased, to be permitted to amend the answer in that 
particular, to conform to the évidence. We entertain no doubt of 
the authority of the court, even after verdict, to permit such amend- 
ment. See Bamberger v. Terrv, 103 U. S. 40-44; Bowden v. Burn- 
ham, 8 0. C. A. 248, 59 Fed. 752-755; Eev. St. Mo. 1889, §§ 2098, 2101. 
While the court is quite flrm in its opinion that such amendment is 
not necessary to support the verdict and judgment in this case, leave 
is granted to the défendant, instanter, if it so desires, to add to its 
answer herein such plea. as it would in no wise alter the issues as 
théy were tried, and is conformable to the évidence. The motion for 
a new trial is denied. 



SEYMORE V. FRANKLIN. 
(Circuit Court, W. D. Missouri, W. D. January 16, 1890.) 

No. 2,090. 

Pleading— .\mbndments— Departure. 

Where a pétition on which plaintifC obtained an attachment against 
property of défendant, a nonresldent, counted on judgments which were 
described, the dates, amounts, and parties being given, plaintiffi will not 
be permitted to file an amended pétition, after défendant has appeared, 
setting up judgments of différent dates and amounts, and between différ- 
ent parties, such amended pétition not being a continuation of the orig- 
inal action, but the substitution of a new cause of action. 

On Motion to Strike Out Amended Pétition. 

Charles Thomas and Johnson & Lucas, for plaintifl. 
Wollman & Wollman, for défendant. 

PHILIPS, District Judge. On the 26th day of April, 1894, the 
plaintilï brought suit in the circuit court of Andrew county, Mo., 
against the défendant by attachment. The plaintiff is a citizen and 
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résident of the state of lowa, and the défendant is a citizen and 
résident of the state of Hlinois. Undcr tîie writ of attacliment issued 
therein, a lot of personal property, alleged to belong to the défendant, 
was seized in said Andrew county. To this action the défendant 
appeared, gave a delivery bond, and retained possession of said prop- 
erty. On liis pétition the cause was removed into tlie United States 
circuit court for the St. Joseph division, and by written consent of 
parties the cause was transferred to this division. The plaintifE lias 
illed an amended pétition herein, wliich the défendant moves to strilce 
ont, on the principal ground that it substitutes a new cause of action. 
To more clearly présent the différences betvveen the original pétition 
and the amended pétition, the court will state, in juxtaposition, the 
original and amended causes of action: 



Original Pétition. 

First count: Tlie pétition allèges that 
on the 6th day of Mareh, 1888, in the 
district court of Xaylor county, state of 
lowa, the plaintif!: recovered agaiust the 
défendant and one J. C. .lohnson and 
P. C. King a judgment for the suni of 
$2,000, with six per cent, interest there- 
on frcm December 13, 1881; that on 
said judgment there was paid on May 
13, 1889, the sum of ifl,380.57, and the 
further sum of $4t!3, derived from the 
sale of land in St. Clair county, Mis- 
souri. 



Second count: The second count al- 
lèges that on the Cth day of Mareh, 
1888, by the judgment of said court in 
Taylor county, state of lowa, one R. A. 
Toler recovered against the défendants 
named in the tirst count a judgment for 
the sum of $1,700, with six per cent, 
interest thereon from December 13, 
1881; that on said judgment there was 
paid, May 13, 1889, the sum of $1,809.- 
05, paid by one Berry; that on the 

day of April, 1894, said judgment 

was sold and assigned to the plaintiff; 
and that, after deducting said paymeats 



Amended Pétition. 

First count: ïhe amended pétition, in 
the first count, allèges, in substance, 
tiiat on the 13tU ilav of December. 
1881, the défendant, Losser Franklin, 
with one Peter C. King and .Toseph C. 
.rohnson, in considération of the sum of 
$2.000, oxecuted and delivered to iilain- 
tiff a warranty deed for the southeast 
quarter of section 30, township 70, 
range 34, in said county of Taylur, state 
of lowa. Said deed coutuined a certain 
covenant and warranty of title. The 
pétition avers the breach of this war- 
ranty, in that one Eunice Hodgin was 
at the lime of the exécution of said deed 
seised of a life estate in said lands, and 
one Ben H. Steele, Alonzo Douiiny, and 
ilartha Outlander were seised in fee of 
the said preniises, and that thèse .seis- 
ors, in said county of Taylor, brought 
an action of éjectaient for the recovery 
of said land, of wliich suit in ejectment 
the défendant and said King and .lohn- 
son were duly iiotilied, and required to 
défend said title; that the défense niade 
thereto was unsuccessful, and that the 
défendants therein were ejected from 
said promises. It is then alleged that 
the plaintiff expended in and about the 
défense of said suit the sum of SûOO, 
and judgment is asked for said sum of 
$2,000, the purchase considération of 
said land, and said sum of $500, with 
six per cent, interest thereon from De- 
cember 13, 1881. A crédit of $1,380..")7 
on May 13, 1889, is given on said judg- 
ment, and judgment is prayed for $2,- 
092.11, balance due. 

Second count: ïho pétition then pro- 
ceeds as follows: "And for a second 
count of this pétition, but not for an ad- 
ditional cause of action," plaintiff al- 
lèges that on the 6th day of December, 
1888, he recovered in said Taylor coun- 
ty court, in lowa, against the défendant 
B'ranklin and said King and .Tohnson, a 
judgment for the sum of $3,100 for debt 
and for costs, in a suit wherein said 
Kunice Hodgin, Alonzo Doudny. Ben H. 
Steele, and Martha Outlander were 
plaintiffs, and this défendant and said 
King and Johnson et al. were défend- 
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and Computing the interest, there re- 
mains due to plaintiff the sum of $2,- 
321.30, for which judgment is aslœd. 



ants, on which jndgment there has since 
beeu paid the sum of $1,380.50: and 
prays Judgment for the sum of $2,361.- 
91, balance due thereon. 

Xhird count: The third count is for a 
further cause of action against the de- 
fendant, which allèges that in Decem- 
ber, 1881, this défendant and said King 
and Johnson sold to one David E. Funk- 
houser, for a considération of $1,700, 
the southeast quarter of section 30, 
township 69, range 34, situate in said 
Tajdor county, state of lowa; that 
thereafter, on the 2d day of January, 
1882, said Punkliouser eonve.ved said 
land to one R. A. ïoler for a considéra- 
tion of $1,800 cash and the assumption 
of a mortgage placed thereon by said 
Funkhouser of $200; that both of said 
deeds contained certain covenants of 
warranty of title, which said covenants, 
the pétition allèges, were broken, and 

that on the day of June, 1889, 

one Euniee Hodgin brought suit in the 
circuit court of said îaylor county, 
lowa, against the plaintiff, R. A. Toler, 
and said Johnson and Kiug and this de- 
fendant and one Berry and said Stoele, 
Doudny, and Outlauder, to hâve said 
deeds of conveyance aforesaid set aside 
and vacated; that final decree was en- 
tered thereon against said défendants in 
November, 1888; that said Toler, in de- 
fending said last-named suit, expeiided 
the sum of $500; that this snm of $500 
and the sum of $1,700 purchuse money 
hâve beeu due thereon since Jamiary (j, 
1882, and that the plaintiff claims as as- 
signée under said Toler; that there has 
been coUected thereon $809.05. May 13, 
1889, and judgment is prayed for a bal- 
ance of $1,804.44. 

Fourth count: The amended pétition 
then proceeds: "And for a fourth count, 
but not an additional eau.se of action to 
that stated in the third count of the pé- 
tition," that on the 9th day of Deceui- 
ber, 1888, in said district court of U'ay- 
lor county, lowa, in a certain suit 
wherein Éxinice Hodgin was plaintiff 
and this défendant and .Toseph G. .tohii- 
son. Peter G. King, R. A. Tolei-, Sam- 
uel Berry, et al., were défendants, the 
said Toler reeovered judgment against 
this défendant and Peter G. King and 
Joseph C. Johnson in the sum of $2,800, 
and eosts, taxed at $63, which judg- 
ment bears interest at six per cent, per 
annum from the Cth day of January, 
1882; and there has oecn paid thereon 
the snm of $1,809.05; and plaintiff sues 
as assignée of said Toler, alleging that 
there is now due on said judgment the 
sum of $2,502.37 and interest thereon, 
and asks judgment for the sum of $4,- 
954.28, with interest thereon. 

From the foregoing comparison it is quite apparent that the péti- 
tions are for différent causes of action. The first cotint of the 
original pétition is simply an action to recover on a judgment al- 
leged to hâve been reeovered by the plaintiff against the défend- 
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ant and Joseph C. Johnson and Peter G. King, rendered the 6th day 
of March, 1888. with two crédits thereon of |1,380.57 and $463, 
paid May 13, 1889. The second count of the original pétition is an 
action on a judgment of date March 6, 1888, alleged to hâve been 
recoTered by one Toler against this défendant and said Johnson and 
King for $1,700, with 6 per cent. Interest frora December 13, 1881, 
entitled to a crédit, May 13, 1889, of $1,809.05, alleged to hâve been 
assigned to plaintiff in April, 1894; balance claimed is |2,321.30. The 
flrst count of the amended pétition is for a breach of covenant of title 
to certain lands sold by this défendant and said Johnson and King 
to the plaintiff, with a claim of damages for |2,692.11; while the 
second count of the amended pétition, with the singular statement 
that it is not an additional cause of action, allèges that on the 6th 
day of December, 1888, the plaintiff recovered against the same 
défendants a judgment for the sum of $3,100 in the ejectment suit 
last above named, and judgment is asked for $2,361.91, but not in 
addition to the sum mentioned in the first count. And the third 
count of the amended pétition counts on a sale of other real estate 
by this défendant and said Johnson and King to one Funkhouser, who 
sold to one Toler, which deeds were set aside at the suit of one Eunice 
Hodgin, and judgment is prayed for $500 expenses in and about defend- 
ing said suit by said Toler and $1,700 purchase money paid by Toler 
to said Funkhouser; and plaintiff sues, as assignée of that judgment, 
for a balance of $1,804.44. If the amended pétition does not count 
upon new and substituted causes of action, and is not a continuation 
of the original cause of action, my analysis of thèse pleadings is at 
fault. There is nothing whatever in the original pétition to indicate 
that the défendant, Franklin, ever conveyed to the plaintiiï, or any- 
body else, any land with covenants of title which had been broken, 
and that it was intended to recover from the défendant damages 
resulting therefrom, whether based on judgment or otherwise. If 
it be said that, inasmuch as the original pétition did not state the 
contract or transaction on which the judgment arose, it is no de- 
parture to recite such facts by way of inducement, the answer is that 
the judgment counted on in the iirst count of the original pétition 
is described as having been recovered on the Oth day of March, 1888, 
in favor of the plaintiff against the défendant and J. C. Johnson and 
P. C. King, which is entitled to crédits of a given amount, and of a 
certain date; whereas the first count of the amended pétition counts 
on a judgment in favor of a différent party, in an action of eject- 
ment, and recovery is sought for the original purchase money and 
$500 expended in the défense of the action of ejectment, from which 
it is apparent that it is not based on a judgment at ail inter partes. 
And, while protesting that the second count of the amended pétition 
is not intended to be predicated of an additional cause of action. 
it nevertheless allèges a judgment between différent parties plaintiff 
and défendants, of a différent date, and for a différent sum. To stis- 
tain such an amendment it must, therefore, be held that a party may 
bring suit in attachment in this state against a nonresident défend- 
ant, based upon a certain described judgment, and obtain jurisdiction 
by seizure of the property of the défendant within the state, and 
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then, after the nonresident défendant has thus been induced to enter 
his appearance and give a forthcoming bond for the property seized, 
the plaintiff may abandon the original cause of action, to wit, a given 
judgment of a partieular date, for a given sum, and substitute the 
history of an action for breach of covenant on a deed of conveyance 
and for moneys expended in the défense thereof, in which a judgment 
of a différent date and for a différent sum is claimed. As said by the 
suprême court of this state in Lumpkin t. Collier, 69 Mo. 170, if this be 
permissible, "a défendant served with process on one cause of action 
suffering default might be confronted with a judgment on a cause of 
action totally différent from that whîch he was summoned to answer.'' 
In this case, for instance, the writ of attachment, as already stated, 
was obtained against the nonresident défendant on a simple action 
of debt, based upon certain alleged judgments obtained in the state 
of lowa, stated in the form of two counts, with varying statements, 
made, doubtless, to meet the possible state of the évidence as to 
whether the judgment was one way or the other as to the plaintiffs 
and défendants therein, wherein the amount of the judgment prayed 
for is a balance of |2,321.30, to which the défendant was induced to 
enter his appearance and give a forthcoming bond for the attached 
property; whereas in the amended bill two other distinct substi- 
tuted causes of action are interposed, — one growing out of a breach 
of covenant in warranty deeds, alleged to bave been set aside, where- 
by the défendant is attempted to be held for the considération money 
in the deed of conveyance and for expenses in defending the same, 
and the others are judgments obtained between différent parties than 
those named in the original pétition, of différent dates, and the plain- 
tiff sues as assignée of the judgment créditer, and claims judgment in 
the aggregate sum of f 7,646.39. 

IJnder the Code of Missouri, amendments of pleadings are allowed 
with liberality, but always subject to the qualification that they 
must be in furtherance of justice, and with the further limitation 
that the amendment must be a continuation of the original action, 
and not the substitution of another cause of action. The rule is 
succinctly stated by the suprême court in Buel v. Transfer Co., 45 Mo. 
562, as follows: 

"Where the amendment sets up no new matter or claim, but Is a mère va- 
riation of tlie allégations affecting a demand already in issue, then the 
amendment relates to the commencement of the suit, and the running of the 
statute is arrested at that point; but where the amendment introduces a new 
daim, not before asserted, then it is not treated as relating to the commence- 
ment of the suit, but as équivalent to a fresh suit upon a new cause of action," 

Another test as to whether or not it is the same cause of action, 
to a limited extent, is applied by the suprême court of the state, and 
that is whether the évidence essential to sustain substantially the 
original cause of action would be admissible to sustain the amended 
cause of action. Lumpkin v. Collier, supra, and Scovill v. Glasner, 
79 Mo. 449. Nor is the contention of plaintiff's counsel correct that, 
inasmuch as the différent causes of action stated in the two pétitions 
might hâve been embraced in the original pétition in separate counts, 
the same end may be accomplished by setting out, by way of substi- 
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tution, the other causes of action in the araended pétition. Scovill 
V. Glasner, supra. It lias been expressly held tliat, where a party sues 
upon a contract under which he daims as assignée, lie eannot amend 
so as to count on a contract alleged to hâve been niade directly witli 
himself. Big'ham v. Talbot, 63 Tex. 271, approved in Railway Co. v. 
Wyler, 158 Ù. S. 292, 15 Sup. Ct. 877. The converse of this proposi- 
tion must obtain, — that where the plaintiff. as in this case, ârst dé- 
clares on a judgment obtained in his favor against certain named 
parties, or on a contract between him and sucli parties, he eannot 
amend by declaring as an assignée of the judgment obtained between 
the other parties, or of a right of action inhering in other parties. 
In Sicard V. Davis, 6 Pet. 124, the plaintiff brought an action of eject- 
ment, laying his démise as having been made by Stephen Sicard on 
January 30, 1815, and at a subséquent term of court he was given 
leave to amend by laying the démise in the name of the heirs of the 
original grantee, Joseph Phillips, and others, to whom the land had 
been conveyed before the exécution of the deed under which Sicard ac- 
quired title. In respect of this, Chief Justice Marshall said that 
"limitations might be pleaded to the second allégation, though not 
to the ârst, because the second count in the déclaration, being on a 
démise from a différent party, asserting a différent title, was not dis- 
tinguishable, so far as respects the bar of the act of limitations, from 
a new action." In short, this amended pétition is a clear departure 
from the original pétition witlrin the principle of the ruling of the 
suprême court in Railway Co. v. Wyler, supra. Among the instances 
given in illustration of the rule is that an action of assumpsit, changea 
by amendment into an action of debt, is a substitution, and not an 
amendment. Crofford v. Cothran, 2 Sneed, 492. The motion to 
strike ont the amended pétition is sustained. 



UNITED FIEEMEX'S INS. CO. v. THOMAS. 
(Circuit Court of Appeals, Seventh Circuit. Fel)ruary 7, 1809.) 

No. 404. 

1. Inscrance — Agenct of BnoKBK — Notice to Comp.int. 

An insurance broker was employée! by an owner of property to effect 
Insurance thereon in sucli companies as he should approve. He went to 
the gênerai agents of an insurance company, and made and signed an 
application in behalf of the property owner for a. part of the amount, ou 
whieh a policy was issued and delivered to him; and, on his collection 
of the premium from the iusured, he was allowed by the gênerai agents 
a sliare of their commissions thereon. He was not otherwise emplo.yed 
either by them or the company. Held, that he was not either in fact 
or law an agent of the company in the transaction, so as to charge it 
with his knowledge that other insurance on the property was effected 
at the same time, in violation of a condition of the policy. 

2. Same— Construction dp Statdte. 

Eev. St. m. c. 7.3, § 40, relates to the régulation of foreign insurance 
comiianies doing business in the state, and prescribes that they shall 
appoint an attorney, file a copy of their charter, and obtain a permit, and 
in certain cases deposlt security. It imposes penalties, not only on the 
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companles, but on their agents, for dolng business In the state wlthout 
a compliance with such requirements. Section 40 provides that "the 
term 'agent' or 'agents,' used in this section, shall Include an aclsnowl- 
edged agent, surveyor, broker or any other person or persons who shall. 
In any mànner, aid In transacting Insurance business of any insurance 
Company not incorporated by the laws of the state." Eeld, that such 
provision relates solely to the matter of agency as between foreign com- 
panies and the state authorlties, and does not change the rules of law 
as to principal and agent as between the company and a policy holder. 

B. Samb— Condition against Otheb Insurancb. 

Other insurance, though effected at the saine tlme, Is within a condi- 
tion of a policy making It void "If the insured now has or shall hereafter 
make or procure" other insurance ou the property wlthout the consent 
of the Insurer. 

On Rehearing. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge. The facts in this case are suflSciently 
dtated in our former opinion. 53 U. S. App. 517, 27 0. C. A. 42, and 
82 Fed. 406. We granted a rehearing of the cause principally ior a 
discussion of the question whether Prindiville, either as a matter 
of law or as a matter of fact, could be deemed tlie agent of the insur- 
ance company, appellant, in effecting the insurance in question. Aided 
by the oral arguments at such rehearing, and in view of certain 
décisions of the suprême court of the state of Illinois, we hâve care- 
fully considered the case, both with respect to the question whether 
such agency eau be deemed established as matter of fact or aa 
matter of law, and the further question whether, under the statuts 
of the state of Illinois, he must be deemed to be the agent of the 
insurance company because he participated in procuring the insur- 
ance in question. The évidence to our minds is undisputed and con- 
clusive that Prindiville had never been in the service of this insur- 
ance company, was never authorized by it or its gênerai agents to 
procure any insurance for it, was employed by the défendant in error 
to procure insurance for him in such companies as he might approve; 
that he placed such insurance in several companies, applying to the 
gênerai agents of the plaintiff in error for a policy in that company; 
that he signed, on behalf of the défendant in error, the application 
for that insurance, and authorized the stateraents therein contained; 
that neither the plaintiff in error nor its gênerai agents were at any 
time advised by Prindiville or by the défendant in error or by any 
other person that other insurance upon the property insured had 
been or was expected to be procured; that Prindiville received from 
the several companies, probably upon the same day, the policies for 
which he had applied, delivered them to the défendant in error, 
and received from him the premiums. He thereupon paid to the 
gênerai agents of the plaintiff in error the premium due to the com- 
pany, and was allowed by the gênerai agents a certain commission. 
The question, then, is (irrespective of the statute of the state of 
Illinois, which we will consider hereafter) whether Prindiville, by 
reason of the facts stated, was the agent of the insurance company 
in such mauner and to such estent that the company is ohargeable 
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with the knowledge that he possessed of other Insurance upon the 
property insured. We are of opinion that he was not, and that the 
insurance company was not bound by his knowledge. Unless the 
fact that he was allowed by the gênerai agents a commission — a 
certain proportion of the amount which they received from the com- 
pany for placing insurance — can be deemed to constitute him an 
agent, there is no color for declaring him such. It might with 
equal propriety be said that if the son of the plaintilï in error had, 
on behalf of his father, sought this insurance and that placed in other 
companie^, the plaintiff in error would be chargeable with the knowl- 
edge that the son possessed of other insurance obtained by him for 
his, father. The payment by the gênerai agents to Prindiville of a 
certain share of the commissions which they were entitled to retain 
of the premium did not constitute him an agent of the company. 
That fact did not authorize him in any way to represent the company 
by his act, or to charge them with his knowledge. He never had 
been, and was not then, in the service of the insurance company. 
He was employed by the défendant in error. Prindiville made ap- 
plication for him, and made the représentations and warranties in 
his behalf. The policy was delivered to Prindiville as the agent of 
the défendant in error. It does not matter that the gênerai agents 
of the insurance company delivered the policy to Prindiville for the 
défendant in error without exaeting payment of the premium at 
the moment. If they saw fit to trust either of them for the amount 
until Prindiville could hand to his principal the policy and receive 
the premium, that was their choice and risk. The poîicy was none 
the less delivered when it was haiided to Prindiville as the agent of 
the défendant in error, and was in force from that moment. If the 
property covered by it had been destroyed before Prindiville had 
opportunity to hand the policy to his principal, it would hâve been 
a loss covered by this policy. It was effective according to its terms 
from the moment of the delivery of the policy to Prindiville. Upon 
the question whose agent was he, the fact that the gênerai agents 
allowed to Prindiville a certain proportion of their commission for 
placing the insurance in their company, if coupled with other facts, 
might be of some avail in determining the question of agency ; but, 
standing alone, it is without probative force. 

Thus, the suprême court of Illinois has said, in Insurance Co. v. 
Eubin, 79 111. 404: 

"This supposée! agent is Mr. Ludlum, wlio was not at that time, nor at any 
other time, the appointed agent of the company. He was a man in the 
habit of piclving up, as a brolter on the street, any rislc of which he might 
get information. It was on his application to appellee that the policy was 
written. After this, Ludlum took the application to the agent of the com- 
pany, and obtained the policy in question. In this he was the agent of ap- 
pellee, and not of appellant. The fact that the agent allowed him a com- 
mission does not change the character in which he acted." 

And so, also, in Insurance Co. v. Brooks, 83 Md. 22, 34 Atl. 373, 
the principle is thus stated : 

"It appears to be well settled that, when one engages another to procure 
insurance, the person so employed is agent for the insured, and not for the 
insurer, in ail matters connected with such procurement." 
92 F.— 9 
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See, aiso, Insurance Co. v. Klewer, 129 111. 599, 611, 22 N. E. 489; 
Standard 011 Co. t. Triumph Ins. Co., 64 N. Y. 85; Devens v. Insur- 
ance Ce, 83 N. Y. 168; Mellen v. Insurance Ce, 5 Duer, 101; Insur- 
ance Co. T. Kevnolds, 36 Mich. 502; Insurance Co. v. Hartwell, 123 
Ind. 177, 24 N. E. 100; Hamblet v. Insurance Co., 36 Fed. 118; Ostr. 
Ins. § 45; Mechem, Ag. § 931; Whart. Ag. § 708; May, Ins. §§ 122, 
123. 

We come, then, to the question whether, under the statute of the 
state of Illinois, Prindiville must be regarded as the agent of the in- 
surer, and in what respect such agent, and whether his knowledge 
should be imputed to the insurer. In other words, has the statute, 
as between insurer and insured, worked any change in the law? The 
statute to which we are referred is part of chapter 73 of the Revised 
Statutes of Illinois, and is part of section 40. That section treats of 
the terms upon which foreign companies may be authorized to do busi- 
ness in the state of Hlinois. It provides for the appointment of an 
attorney in the state upon whom process may be served, and that a 
written instrument certifying such appointment shall be lodged with 
the auditor of public accounts. It provides that a copy of the charter 
shall be flied with the auditor, for the deposit of certain securities 
by a Company organized under any foreign government, and that it 
shall not be lawful for any agent to act for any company referred to 
in taking risk or transacting the business of fire or inland navigation 
Insurance in the state of Illinois without procuring from the auditor 
of public accounts a certificate of authority stating that the company 
has complied with the réquisitions of the act, and providing a certain 
penalty for violation of the act. Then follows the provision in ques- 
tion: 

"Bvery agent of any insurance company shall, in ail advertisements of such 
agency, publish the location of the company, giving the name of the city, 
town or village in which the company is located, and the state or governjnent 
under the laws of which it is organized. ïhe term 'agent or agents,' used in 
this section, shall include an acknowledged agent, surveyor, broker, or any 
other person or persons who shall, lu any manner, aid in transacting insur- 
ance business of any insurance company not incorporated by the laws of this 
state." 

The subséquent section of the chapter provides for revocation of 
the certificate by the auditor in case of false annual reports, for the 
examination by the auditor into the business of the company, and 
contains gênerai provisions with respect to the inspection of state 
and foreign companies. The part of the statute quoted is the only 
provision to which we are referred, or which we hâve been able to 
flnd, upon which is rested the contention that Prindiville is thereby 
created the agent of the insurance company. 

It is apparent from the examination of the provisions of this chap- 
ter that the législature of the state of Illinois is dealing with the 
relations which shall exist between foreign insurance companies and 
the authority of the state, and, as to them, déclares what shall be 
done by such companies before they shall be authorized to do busi- 
ness within the state, or to continue the business of insurance under 
such authorization. It provides penalties for any infraction of the 
law. It sought to so hedge about the transaction of the business of 
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insurance that no foreign Insurance company, by any cunning device, 
could overreach the statute and transact business within the state 
without compliance with the terms of the statute. It imposes penal- 
ties, not only upon the company which should so unlawfully transact 
business within the state, but, sinee the company was beyond the 
reach of its courts, like penalties were imposed upon any one within 
the state who should act for such company unlawfully transacting 
business within the state. And, that there might be no escape from 
compliance with the law, it was enacted that the term "agent," as used 
in the section in question, should include an acknowledged agent, 
surveyor, broker, or other person or persons who shall in any manner 
aid in transacting insurance business of any insurance company not 
incorporated by the laws of the state. Any such person was declared 
to be the agent of the company with respect to the penalties declared 
by the staïute. This was done that there might be no évasion of the 
statute. This view of the sensé in which the term "agent" is deflned, 
and the purpose sought to be accomplished, throws light upon the déci- 
sions of the suprême court of Illinois which we are about to consider. 
The statute did not undertake to say that, as between the insurer and 
insured, one who acts for the insured in procuring insurance should 
be deemed to be the agent of the insurer. 

The case of People v. People's Ins. Exchange, 126 111. 466, 18 
N. E. 774, was an action brought in the name of the people to recover 
certain penalties provided by the section of the statute to which we 
hâve referred. The défendant was a corporation of Illinois, had an 
otHce in Chicago, and was engagea in soliciting and procuring insur- 
ance, delivering the policies, and collecting premiums. It clearly ap- 
peared that its actual business was to procure insurance for varions 
parties in insurance companies doing business in other states which 
were not allowed to transact the business of insurance in the state 
of Illinois; and the défendant insisted that it acted, not as agent of 
the insurer, but as agent of the insured. It clearly was a case of an 
attempted évasion of the statute. It solicited the insurance. Poli- 
cies were issued upon its représentations to the foreign companies 
as to the condition and situation of the property proposed to be in- 
sured. The policies were sent by mail to the défendant, and by it 
delivered to the insured. It collected the premium, and remitted the 
same to the insurance companies, deducting the commissions. Clearly, 
it was the agent of the foreign companies, within the meaning of the 
statute, and properly subject to the penalties the statute imposed. As 
the court remarked: 

"Suppose the défendant corporation was not the agent of the foreign ni- 
surance companies, in the ordinary sensé of that term, still, if it in any man- 
ner aided thèse companies in the transaction of the liiusiness, it will, within 
the meaning of the act, be liable." 

We certainly are not inclined in any way to dissent from that déci- 
sion. 

In Insurance Co. v. Euckman, 127 El. 364, 20 N. E. 77, an action in 
chancery was brought by the insured for the reformation of a policy 
of insurance, and for a decree for the amount of the loss. Whipple 
and Smiley w(^re the agents of the insurance company at Alton. Milne 
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was in their service, and accustomed to solicit Insurance for them. 
He solicited the insurance then in question, and assured the complain- 
ant that, if the insured preraises did net remain vacant to exceed 30 
days, the insurance vfould not be affected thereby, and agreed that 
the policies to be issued should so provide. On the following day, 
the eomplainant applied at the office of Whipple and Smiley for the 
policy, and found Milne there alone. The latter filled up a blank pol- 
icy, delivered it to the eomplainant, and received from him the 
premium. The eomplainant was an illiterate man, being unable to 
read or write, which fact was known to Milne at the time. Upon 
being asked whether the clause in relation to the vacancy of the build- 
ings was in the policy, Milne assured him that it was, and the eom- 
plainant had no knowledge to the contrary until after the destruction 
of the buildings by fire. Hère was clearly a case of fraud, and the 
policy was properly reformed to correspond with the contract made. 
And it is equally clear that Milne was authorized and accustomed to 
solicit and to make contracts of insurance. Having determined the 
case upon the ground that the act of Milne was the act of Whipple 
and Smiley, the agents of the company, and was within the authority 
which they had from the company, the opinion proceeded obiter to 
consider the statute in question. The writer of the opinion would 
seem to hâve inadvertently overlooked the sensé in which the word 
"agent" is used in the statute, or the purpose for which it was em- 
ployed. The opinion says properly enough that the gênerai assembly 
had the undoubted right to make foreign companies responsible, not 
only for the acts of those who are in fact their agents, but of those 
who assume to act as their agents, and in fact aid them in the trans- 
action of their insurance business, and then proceeds: "niat such 
was the intention of the statute seems too plain to admit of doubt. 
We placed this construction upon said statute in People v. People's 
Ins. Exchange, 126 111. 46G, 18 N. E. 774." As we bave shown, that 
case was one between the people of the state and the insurance ex- 
change, to enforce certain penalties of the statute, and is not author- 
ity for the assertion that as between insurer and insured the statute 
made or designed any change in the law. It is proper also to observe 
that Milne was unquestionably authorized to solicit insurance by the 
gênerai agents of the insurance company, and had authority to make 
the contract, and that, irrespective of any statute upon the subject; 
while, in the case with which we hâve to deal, Prindiville did not 
assume to act, nor did he aid them in the transaction of its insurance 
business, but acted for the insured. The opinion asserts authority 
for its conclusion in the respect mentioned in the décisions of the 
suprême court of Wisconsin upon the statute of that state. That 
statute differs widely from the Illinois statute, and does not treat alone 
of the relations between the state and the company, but is gênerai. 
It is as follows (Rev. St. Wis. 1898, § 1977): 

"Wlioever solicits insurance on behalf of any insurance corporation or 
person desiring insurance of any kincl, or transmits an application for or a 
policy of insurance, otlier than for himself, to or from any such corporation, 
or who malles any contract for insurance, or collects any premium for insur- 
ance, or in any manner aids or assista in doing either, or in transaeting any 
business of lilie nature for any Insurance eoriioration, or advertises to do 
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any such thing, shall be lield to be an agent of such corporation, to ail iutents 
and purposes, unless it can be shown that lie receives no compensation for 
such services." 

Under this statute it is lield that the rule was changea which 
required the insured at his péril to know whether the person with 
whom he is dealing had the power he assumed to exercise, or whether 
he was acting within the scope of his authority, and that one who 
procures policies from an authorized agent, delivers them, and 
collects and shares in the premium, is the agent of the company 
(Schomer t. Insurance Co., 50 Wis. 575, 7 N. W. 544; Knox v. Insur- 
ance Co., 50 Wis. 671, 7 N. W. 776); and that one who appUes for 
Insurance, and delivers a policy in a company not represented by 
him, but bv other agents, is its agent (Alkan v. Insurance Co., 53 
Wis. 136, 10 K. W. 91; Body v. Insurance Co., 63 Wis. 157, 23 N. W. 
132). But it is also held that the statute does not change the rule 
respecting the relations of principal and agent, and cannot be con- 
strued to prevent an insurance broker employed to procure Insurance 
from another from being the agent of the assured at the same time 
in procuring the policy; and the same rule applies as in other agencies, 
— that the principal is bound by the acts and représentations of the 
agent within the scope of his authoritv. John K. Davis Lumber Co. 
V. Hartford Fire Ins. Co., 95 Wis. 226 ,"70 N. W. 84. The true mean- 
ing of the statute is well expressed in Hankins v. Insurance Co., 
70 Wis. 1, 35 N. W. 34: That the word "agent" is limifed to the 
act of the particular person doing one or more of the things speciflcally 
designated; in other words, whenever an insurance ooTiij)any authar- 
izes any person to do any one of the things thus specifîed, it cannot dis- 
claim the agency of such person in the doing of anything necessarily 
implied in the spécifie act thus authorized, and that the word '''agent," 
as used in thèse statutes, means, as expressly stated in the Ilhnois 
statute, an authorized agent of the company. 

In Wood V. Insurance Co., 120 Mass. 310, it is said of a similar 
statute that the statute relating to agents of insurance companies 
does not change the relation of the comraon law regulating the 
power of agents to bind their princijjals, and that the statute cannot 
be construed so as to prevent the person who is agent for the insurer 
for some purpose by virtue of the statute, from being the agent of 
the insured for other purposes, and that he may well be the agent 
for each in matters which do not conflict. 

We hâve hère the acknowledged fact that Prindiville was never 
employed by the plaintiff in error, nor authorized to act for it; that 
he was the agent of the insured in procuring the policy, and in the 
application which he made. If it may be said with respect to the 
actual delivery of the policy by him to the assured that he was therein 
the agent of the insurer, the knowledge which he had of other in- 
surance, derived from his agency for the insured, is not chargeable 
to the insurer merely because the company authorized him to deliver 
the policy drawn in accordance with the contract made, and upon 
représentations made by him as agent of the insured. See, also, 
Ostr. Ins. § 40, where the statutes of the varions states are reviewed. 

We need not stop to consider the lowa statute, which is widely 
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différent from that before us, nor refer to the case of Bennett t. 
Insurance Co., 70 lowa, 600, 31 N, W. 948, further than to say that in 
that case the agent of the company, having authority to solicit insur- 
ance and issue policies, sent hia clerk to solicit a risk and take an 
application, and the clerk soliciting and taking the application knew 
of other insurance upon the property; and it was held — we think 
properly so — that the company was bound by the knowledge of the 
clerk, who must be regarded as the company's soliciting agent. 

We recognize the rule that the fédéral courts are bound to follow 
that construction of a state statute which has been deliberately 
placed upon it by the court of last resort of such state. If we 
could flnd such deliberate holding and construction hère, we should 
follow it, although it was opposed to our own views of the question. 
But we cannot say hère that there has been any such deliberate 
construction of the statute. The only expression which in any way 
can be construed to militate with our own view is, as we hare shown, 
an obiter expression in an opinion, and that expression is not bind- 
ing* even upon the court in which it was rendered. We think the 
expression is manifestly inadvertent, and without considération of 
the sensé in which the term "agent" is employed in the statute. 
It is directly opposed to the construction placed upon much broader 
statutes by the suprême courts of Massachusetts and of Wisconsin, 
the latter of which is erroneously invoked as authority by the 
author of the expression which it is said should control our judg- 
ment. We cannot consider the inadvertent expression in that case 
as a deliberate décision, giving a settled construction to the statute. 

It was urged at the hearing that the other insurance effected upon 
the property was contemporaneous with the insurance in question, 
and did not fall within the condition which rendered the policy void, 
"if insured now has, or shall hereafter make or procure, any other 
contract of insurance, whether valid or not, on the property covered, 
in whole or in part, by this policy." The case of Insurance Co. 
V. Davison, 30 Md. 91, is relied upon to sustain this contention. We 
think the cases clearly distinguishable. There the plaintiffs applied 
to the défendant company, seeking their wbole insurance from that 
company; and the latter company, before issuing its policy, and for 
its own convenience, and not at the request of either of the plaintiffs, 
applied to the Maryland Company to share the risk. The promises 
were examined by the secretaries of the two companies together, 
with the view of taking the risk conjointly. Both policies as origi- 
nally drawn were alike, of the same date, for the same amount, and 
the premiums paid to both companies on the same date. The court 
says, on page 109: 

"It thus appears the Maryland poUcy was effected with full knowledge on 
the part of the défendant,— Indeed, at its request and for its convenience; that 
both policies werç preclsely slmllar, and became effective and blnding con- 
tracta at the same time. The provlso is that, *if any other insurance has been 
or shall hereafter be made on the said property' without the consent of the 
company In wrltlng indorsed thereon, the policy shall be vold." 

After observing upon the necessity of such clauses in policies of 
insurance, the court held that, under the circumstances stated, the 
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policT in the Maryland Company was neither prior nor subséquent 
to the policy sned on, but took effect contemporaneously, and was 
not within the spirit or letter of the clause in question. Without 
iindertakiiig to criricise the ground upon which that décision rested, 
it is enough to say that we fully concur in the resuit there reached. 
The Washington Company, having itself procured the issuing o£ this 
policy, was estopped, in our judgment, to assert the condition pro- 
hibiting other insuiance, or must be deemed to hâve waived it. 
Possibly this would be the better ground upon which to hâve placed 
the décision. But the facts of the case are widely divergent from 
those hère presented. We do not tliink that décision controlling or 
relevant hère. We are satisfled that a correct resuit was arrived at 
in our previous décision. 

It is proper to say that Judge SHOWALTEE sat at the hearing, and 
is understood to hâve concurred in the resuit, but died before the 
préparation of this opinion. 

The judgment is reversed, and the cause remanded to the court 
below, with direction to award a new trial. 



In re SMITII et al. 

(District Court, D. Indiaua. Mardi 2, 1899.) 

Ko. 159. 

BANKTÎUPTCY— SUSI'EÏTRTON op St.vk Insolvknct Laws. 

The statute of Indiana (Rev. St. 1881. §« 2(>(î2~-2r)83, inclusive; 2 Burns' 
Eev. St. 18!)4, §S 2899-2920, inclusive) regulating assiçnments for the 
beneflt of creditors, and investing tlie circuit courts of the state with 
jurisdlction and control over the administration of estâtes so assigned, 
includinR the proof and allovi-ance of claims, the collection and distri- 
bution of assets, and the dischiirse of the assignée, is an insolveucy law, 
and its opération was suspendcd by the enactment of the bankruptcy act 
of 1898. 

SaMR— ASSIOKMKNT DNDER StATB IjAW VotD. 

Tïnder Bankruptcy Act 1898, § 3, declaring that it shall be an act of 
bankruptcy if a person shall hâve "made a gênerai assignaient for the 
benefit of his creditors," such an assignnient, made in pursuance of a 
state insolveucy law which is rendered inoperative by the enactment of 
the bankruptcy law, by a debtor who is afterwards adjudged bankrupt, 
vests no title in the assignée, as against creditors in the bankruptcy pro- 
ceedings; and any acts of the assignée touching the estate of the banli- 
rupt, or of the state court In the administration of the same, are null and 
void. 

Same — Propetity in Possession oe Assignée. 

Where an insolvent debtor makes an assignment for creditors in pur- 
suance of the terms of a state statute, the opération of which is sus- 
pended by the national bankruptcy law, and is afterwards adjudged 
bankrupt, tlie court of bankruptcy lias power, on a summary pétition, to 
order the assignée to surrender the property in his possession to a re- 
ceiver appointed by the court of bankruptcy. 

Same— JuRisDicTiON of Bankkdptcy Couni Exclusive. 

Where an assignment for the beneflt of creditors has been made in 
pursuance of a state insolvency law, the opération of which was sus- 
pended by the enactment of the national bankruptcy law, and the as- 
signée is in possession of the estate under the authority of the state court, 
and the assigner Is afterwards adjudged bariknipt, there is no such con- 
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current Jurisdiction, or prior right of possession, In the state court, as 
wlU prevent the bankruptey court from assuming exclusive jurisdiction 
of the estate of the banlirupt. 

In Bankruptey. On pétition of certain creditors for an order re- 
quiring the assignée of tiie bankrupts, under a previous gênerai as- 
signment for the beneflt of their creditors, to surrender the assets 
and estate in his hands to the receiver of the court of bankruptey. 

Griffiths & Potts and Cohen & Mack, for petitioning creditors. 
Byron K. Elliott and W. F. Elliott, for respondent. 

BAKEB, District Judge. On February 24, 1809, certain creditors 
flled their pétition in involuntary bankruptey against Aaron J. Smith 
and Josephus G. Dodson, composing the ârm of Smith & Dodson. 
The pétition alleged the insolveiicy of said firm and of eaeh member 
thereof, and stated a single act of bankruptey. The allégation toueh- 
ing this act of bankruptey is as follows: 

"And your petitioners further represent that said Aaron J. Smith and 
Josephus G. Dodson, partners as aforesaid, are insolvent, and that witliin four 
months next preceding the date of this pétition the said Aarfjn J. Smith aud 
Josephus G. Dodson, partners as aforesaid, committed an act of banlîrnptey, 
in that they did heretofore, to wlt, on the 28th day of January, 180!), mnlce a 
gênerai assignment for the benelit of their creditors to Ed\Yin F. Iledges, of 
Lebanon, in Boone county, state of Indlaua." 

On February 25, 1899, said Smith and Dodson appeared in open 
court, in their own proper persons, and flled their written admis- 
sion that they did on January 28, 1899, exécute a deed of assigninent 
for the beneflt of their creditors, under the law of the state of Indi- 
ana, to Edwin F. Hedges, who, as such assignée, took possession of 
ail their property, real and personal, and is now in possession of the 
same. Thereupon this court, as a court ot bankruptey, at once en- 
tered an order adjudging them bankrupts. As soon as such adjudi- 
cation had been made, the petitioning creditors flled and presented to 
the court their pétition against Edwin F. Hedges, as such assignée, 
asking that he be enjoined from disposing of or interfering with the 
assets and estate of the bankrupts, and that he show cause, if any he 
had, why he should not surrender and turn over to the receiver of 
this court the assets and estate of the bankrupts in his possession. 
This pétition to show cause allèges, in substance, that on January 28, 
1899, the bankrupts made a gênerai assignment for the beneflt of 
their creditors to said Hedges, who thereupon qualified as such as- 
signée, and took possession of ail the property of the bankrupts, and 
is now in possession of the same; that among the assets so in the 
assignee's hands are a valuable stock of gênerai merchandise, ac- 
counts, notes, and other évidences of indebtedness due and owing to 
the bankrupts, as well as a number of tracts of land and other real 
estate belonging to them; that the assignment for the beneflt of 
creditors was and is illégal, fraudulent, and void, under the act of 
congress relating to bankruptcies, now in force, and in force on the 
day ■u'hen said assignment was made; that, on proeeedings duly had, 
said Smith & Dodson hâve been adjudged bankrupts, on their written 
admission that they were insolvent and had executed a deed of gen- 
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eral assignment of ail their property for the beneflt of their creditors 
to saidHedges; that said Hedges is now in possession of said property 
of tlie bankrupts, witliout right, under said illégal and void assign- 
ment, and not otlierwise. Frayer for a temporary restraining order, 
and that the assignée show cause why he should not surrender the 
property in his possession to the receiver of this court. On the filing 
and présentation of said pétition the court issued a tempoiary re- 
straining order, and an order to show cause, as prayed for. This 
order was duly served, and on the return day the assignée appeared, 
in person and by counsel, and admitted the matters and things set up 
in the pétition to be true, and submitted the question whether, on 
the facts so admitted, the court covild, in a summary manner, order a 
surrender of the property of the bankruj)ts in his hands as such as- 
si<»nee to a receiv(:>r appointed bv this court. 

"Tlie statute of this state (2 P.urns' Kev. Kt. 1894, §§ 2899-2920, 
inclusive; Eev. St. 1881, §§ 2662-2G83, inclusive) provides that any 
debtor or debtors in embarrassed or failing circumstances may make 
a gênerai assignment of ail his or their property in trust for the 
beneflt of ail his or their bona flde creditors, and ail assignments 
hereafter made by such person or persons for such purpose, except 
as provided by the statute, should be deeined fraudulent and void. 
The debtor or debtors making a gênerai assignment are authorized to 
sélect his or their trustée, who shall cpialify and s(irve, unless the 
creditors representing in amount one-half of the liabilities pétition 
the court for his removal and the appointment of another trustée. 
The administration of the debtor's estate so assigned is plaeed under 
the control and jurisdiction of the proper circuit court of the state. 
The statute provides for the convei'sion of the assets into money, the 
collection of debts due the insolvent, the proof of daims by creditors, 
the distribution of the proceeds arising from the property assigned 
among the creditors according to their respective priorities, and for 
the final settlement of the trust estate and the discharge of the trus- 
tée. There is no provision for the diseharge of the insolvent debtor. 
This statute constitutes an insolveney law, and régulâtes the mak- 
ing of an assignment, which must embrace ail the property of the 
debtor, as well as every step to be taken in winding up the estate 
of the bankrupt, to the distribution of its proceeds among those enti- 
tled to share therein, ail to be administered in a state court pos- 
sessed of gênerai jurisdiction at law and in equity. It embraces the 
same persons and subject-raatter as the bankruptcy act, and, if the 
state law still remains in force, every insolvent's estate may be admin- 
istered in a state court, and raust be so administered, if it flrst ac- 
quires jurisdiction, because, if the state statute continues in force, 
there would be two courts (state and national) possessing concurrent 
jurisdiction over the same person and the same subject-matter, and 
whichever of the two flrst acquired jurisdiction would retain it, and 
adniinister the estate of the insolvent, to the exclusion of the other. 
The bankruptcy act contemplâtes no divided jurisdiction. It would 
cease to possess any vital force or efficiency, if the state court, pro- 
ceeding under our state insolvent law, may hold possession of the 
bankrupfs estate, collect in the debts, allow claims, and make final 
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distribution among those entitled to participate tllerein, leaving to 
this court nothing but tlie adjudication of bankraptcy and the dis- 
charge of the bankr-upt. Such a construction is inadmissible, becaus^e 
it would render inoperative numerous express provisions of the bank- 
ruptcy act. The state statute and the bankruptcy act cannot stand 
together. The bankruptcy act is the suprême law of the land, enacted 
in pursuance of an express grant of constitutional authority; and, 
in so far as any state law is in conflict with it, such law is suspended 
and remains inoperative until the fédéral euactment is repealed. 
Ail matters embraced in the bankruptcy act must be controlled and 
governed by its provisions. Among thèse are the right and duty of 
the bankruptcy court to hâve insolvent estâtes settled in and by it, 
under and in accordance with ihe provisions of the bankruptcy act; 
to hâve acts of bankruptcy affecting the settlement of estâtes deter- 
mined by it (section 3) ; to hâve the rights of debtors to file voluntary 
pétitions, and of creditors to flle involuntary pétitions, determined 
by it (section 4); and to hâve liens and préférences governed by it (sec- 
tions 60, 67). Thèse and various other provisions of the bankrupt 
act aiïecting the conduct and rights of debtors and creditors are dif- 
férent from those found in the statute of this state touching gênerai 
assignments. In my opinion, the opération of the state law is sus- 
pended, and the state courts are without any jurisdiction or authority 
to administer the estâtes of bankrupts or insolvents. 

The fourth clause of section 3 of the bankruptcy act déclares that 
the making of a gênerai assignment for the beneflt of creditors shall 
constitute an act of bankruptcy. The making of the assignment con- 
stitutes, ipso facto, an act of bankraptcy, without regard to the motive 
which prompted it. Declaring such assignment an act of bankruptcy 
amounts to a prohibition of the act. The assignée under the inoper- 
ative state law takes no title, as against the creditors by the deed 
of assignment; and ail of his acts touching the estate of the banlc- 
rupt, as well as ail acts by the state court in the administration of 
the same, are unauthorized and void, and will be treated as nullities 
wherever drawn in question. Thèse conséquences necessarily foUow 
from the terms of the bankruptcy act, and this conclusion is supported 
by the foUowing, among many cases in which the question is consid- 
ered : In re Hathorn, Fed. Cas. No. 6,214 ; In re Bininger, Id. 1,420 ; 
In re Wallace, Id. 17,094; In re Washington Marine Ins. Co., Id. 
17,246; Id re Merchants' Ins. Oo., Id. 9,441; Thornhill v. Bank, Id. 
13,992; Manufacturing Co. v. Hamilton (Mass.) 51 N. E. 529; In re 
Bruss-Eitter Co., 90 Fed. 651; Lea v. George M. West Co., 91 Fed. 
237. It f oUows that the assignée is a mère naked bailee for the cred- 
itors, without a shred of title or lawful authority to the possession of 
the bankrupts' estate; and it would certainly be strange if, when the 
bankruptcy court finds property in the possession of such a bailee, it 
may not in a summary way require him to surrender possession to the 
court which alone has the power to administer the estate. The 
flfteenth clause of section 2, which grants authority to the courts 
of bankruptcy to "make such orders, issue such process and enter sucli 
judgments in addition to those speciflcally provided for as may be 
necessary for the enforcement of the provisions of this act," in my 
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judgment, confers ample authority on the court, in a summary way, 
to reduce into its possession property in the unaiifhorized possession 
of an assignée or receiver of a state court. H the property of the 
bankrupt is in the possession of a person who has a colorable title, 
as purchaser or otherwise, it may be that the court would not compel 
him, by a summary proceeding, to surrender the possession; but 
where the possession, and only right of possession, are under the au- 
thority of a State court by virtue of a gênerai assignment for the bene- 
flt of creditors, no contestable question is presented. The possession 
of the assignée and of the state court are unauthorized, and it seems 
to me that this court may well hold, as it does, that their possession 
is held for the beneflt of the creditors of the bankrupts and subject 
to the paramount authority and jurisdiction of this court. No ques- 
tion of concurrent jurisdiction, or of the contlict of jurisdiction, can 
possibly arise. The jurisdiction of the bankrupt court is suprême, it 
is exclusive, and the acts of the state court are unauthorized and void, 
because jurisdiction over the person and estate of the bankrupts is 
drawn to, and vested exclusively in, this court by the adjudication of 
bankruptcy. An order may be drawn directing the assignée to de- 
liver up the property of the bankrupts to the receiver of this court. 



STEINHARDT et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 22, 1898.) 

No. 1,&15. 

CtjeTOMS DUTIES— ClyASSinCATION— Br,ACK-HEADED PiNS. 

Black-headed pins were dutiable under paragraph 206 of the act of 
1890, as "pins, metallic," and not under paragraph 108, as manufactures 
of glass, or of which glass is the eomponent material of chief value. i 

This was an application by A. Steinhardt & Bros, for a review of 
a décision of the board of gênerai appraisers in respect to the classi- 
fication for duty of certain imported i3lack-headed pins. 

Albert Comstock, for importers. 

J. T. Van Eensselaer, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The merchandise in question 
comprises certain black-headed pins, which were classifled for duty 
under paragraph 108 of the act of 1890, as "manufactures of glass, 
or of which glass shall be the eomponent material of chief value," 
and claimed in the protest of the importers to be dutiable under 
paragraph 206, as "pins, metallic," at 30 per cent, ad valorem. An 
examination of the samples and the record herein shows that the 
merchandise in question clearly falls within the principle of the case 
already considered, namely, Worthington v. U. S. (No. 1,792) 90 Fed. 
797, and the décision of the board of appraisers is therefore reversed. 

1 As to interprétation of commercial and trade terms, see note to Dennison 
Mfg. Co. V. U. S., 18 C. C A. 545. 
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UNITED STATES v. NADAY et al. 

NADAY et al. v. UNITED SïATES. 

(Circuit Court, S. D. New Yorli. December 22, 1898.) 

Nos. 2,560, 2,562. 

CasTOMs DuTiBS — Classification— Gaupfre Lbathkr. 

"Gauffre leather," in pièces 28 inehes wide, jind from 32 to 36 inchea 
long, plain on one side, and covered with designs In silver and varions 
colors on the other, was dutial)le under the act of August 28, 1804, as 
"leather not specially provided for," under paragraph 340, and not as 
manufactures of leather not otherwise provided for, under paragraph 353, 
or as slîins not otherwise provided for, under paragraph 341. i 

Tliese were applications made both by the United States and by the 
importers, Naday & Fleischer, for a review of a décision of the board 
of gênerai appraisers in respect to thé classification of certain im- 
ported goods. 

J. T. Van Rensselaer, Asst. U. S. Atty. 
Everit Brown, for importers. 

TOWNSEND, District Judge (orally). The merchandise in contro- 
versy is "Gauffré leather," imported in pièces 28 inches in width, and 
from 32 to 36 inches in length. Thèse pièces of leather are plain on 
one side; on the other, the surface is covered with designs in silver 
and varions attractive colors. They were assessed for dnty at 30 per 
cent, ad valorem, under paragraph 353 of the tariff act of August 28, 
1894 (28 Stat. 509), as "manufactures of leather not otherwise pro- 
vided for." They were claimed to be dutiable by the importers at 
10' per cent, ad valorem, under paragraph 340, as "leather not s])ecially 
provided for"; or, alternatively, at 20 per cent, ad valorem, under 
paragraph 341, as "skins not otherwise provided for," or as other arti- 
cles enumerated therein; or at 20 per cent, ad valorem, under para- 
graph 342, as "leather eut into shoe uppers or vamps or other f ornis 
suitable for conversion into manuf aetured articles." The board of 
gênerai appraisers, after taking évidence, held that the articles were 
not "manufactures of leather," but that they were properly dutiable 
as "skins dressed and flnished," and sustained that alternative claim 
of the importer, under paragraph 341, at 20 per cent. Both the United 
States and the importers appeal to this court, the United States con- 
tending that the original assessment at 30 per cent, was the correct 
rate, and the importers contending that 10 per cent, was the correct 
rate. 

The article in question is invoiced as "Gauffré leather." The board, 
while holding that ;t is included within and dutiable at 20 per cent., 
under paragraph 341 of said act, flnd that the article is leather in 
fact. The appearance of the article indicates that it has been ad- 
vanced from the condition of a skin to the condition of leather. In 
View of the décision in Dejonge v. Magone, 159 U. S. 562, 16 Sup. Ct. 

1 As to interprétation of commercial and trade terms, see note to Dennisôn 
Mfg. Go. Y. U. S., 18 0. C. A. 545. 
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119; and other cases, it cannot be held to be a manufacture of leather; 
and I think, with considérable hésitation, in view of the shape in 
which the article cornes, that it is not a skin, but "leather not specially 
provided for," and therefore dutiable at 10 per cent, ad valorem under 
the provisions of paragraph 340. The décision of the board of ap- 
praisers is therefore reversed. 



UNITED STATES v. WONG CHUNG. 

(District Court, N. D. New York. February 21, 1899.) 

AiiiEKS— Proceedtngs for Déportation of Chikese Persott. 

In a proceeding before a commissioner for the déportation of a Chinese 
person, the action of a deputy collecter, some months previously, in re- 
fusing the défendant entry into the United States, is not an adjudication 
which constitutes a bar to the considération of defendant's rights by the 
commissioner on the merits, where the deputy entered no décision, made 
no findings, and heard no évidence to rebut the prima facie showing 
made by défendant of his right of entry, but acted solely on statements 
made to him by a third person In a conversation in another clty regard- 
Ing a statement the latter had heard, and which was Irrelevant, If true. 

This is an appeal from a judgment of a United States commissioner 
ordering the déportation of the défendant to the empire of China. 

On the 6th of December, 1898, the défendant was arrested and taken be- 
fore the United States commissioner at Maloue, N. Y., charged with being a 
Chinese person unlawfully in the United States, under section 12 of the act 
of May 6, 1882, as amended by the act of July 5, 1884. He offered in évi- 
dence as proof of his right to remain a certificate under section 6 of the 
act of July 5, 1884, permitting him to enter the United States as a student. 
ïhis certificate complied in ail respects with the law. It is signed by A. 
W. Brewin, acting registrar gênerai, at Hong Kong, and Is viséd by R. Wild- 
man, United States consul gênerai. Such a certiiicate is by said section 6 
made prima facie évidence of the facts stated therein, "but said certificate 
may be controverted and the facts therein stated disproved by the United 
States authorities." No pretense was made at the hearing that this cer- 
tificate did not in ail things comply with the law and it seems to hâve been 
admitted at ail stages of the proceeding that the défendant was the person 
mentioned In the certificate; at least notbing bas ever appeared to the con- 
trary. The only proof offered by the United States was in the nature of a 
plea in bar to the effect that the défendant had applied for admission into 
the United States at the port of Mfllone on the ISth of October, eight weeks 
before, and had been rejected by the deputy collector and returned to Mon- 
tréal. The deputy collector testiûed that wheu the défendant appeared at 
Malone his identity seemed to be established and his papers appeared to be 
regular and genuine, He testlfled further as follows: "I went to New York 
on that evening. I met Mr. Clemenshire in New York that evening, on 
October 15th. Défendant was going to 11 Mott street, and Mr. Clemenshire 
told me that they did not know anything about him at that address, and 
that he heard that where he was going was in Hartford, Conn., was in 
l,Tundry, and I telegraphed Mr. Shufelt to return thèse two men to Montréal, 
one of whom was défendant. * • • xhe defendant's identity seemed to 
be established by the paper. • • • I did not question the genuineness 
nor truthfulness of the statements of the certificate when presented. I never 
questloned the certificate about its being regular." It further appears from 
the testimony of the deputy collector that he had no reason to doubt the right 
of the défendant to enter the United States until his Interview with Mr. Clemen- 
shire. His action in rejeeting the défendant was based solely upou what 
Mr. Clemenshire told hiro. Who Mr. Clemenshire is doea not appeax from 
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the record. It does not appear that the deputy collecter ever reduced to 
writing the information lie obtained from Clemenshire or that he made any 
formai décision at the tlme or gave any reason for his action. A letter waa 
introduced in évidence signed by the deputy coUector and addressed to "John 
Martin, Spl. Deputy," In vchlch he says: 

"We rejected and retuçned to Canada Ma Thul No. 1127 and Wong Chung 
No. 1128 as their stories were conflicting and contradictory." 

This letter is dated November 10, 1898, four weeks after the défendant had 
been returned to Montréal, and cannot, in any view, be regarded as the "dé- 
cision" upon vv'hich the deputy collector's action of October lôth was based. 

There was also introduced a mémorandum in the handwriting of the deputy 
colleetor, which is as follows: 

"Malone, N. Y., Oct. 13, 1808. 

"Name Wong Chung, 19 years old. Father's name Goon Laeu, lives 108 
State St., Hartford, Conn. Uncle name One Bing Sing, lives 108 State St., 
Hartford, Conn. Been a student 5 yrs. in San Ning. G oing to New York 
flrst Queng Tuck Leung & Co., No. 11 Mott St Do not know the number. 
Held for further investigation. Eeturned to Montréal on Saturday, Oct. 15, 
98." 

It appears, however, from the testimony of the deputy collecter that he vi-as 
in New York on October 15th and that he declded defendant's case while in 
New York and communicated the resuit by telegraph to Mr. Shufelt. 

The proceedings before the deputy coUector so far as they can be inferred 
from this record were as follows: 

On October 13th the défendant appeared before the deputy colleetor and 
demanded entry into the United States by virtue of his certificate, duly signed 
and countei'signed. On the same day he made several statements as to bis 
âge and destination. The case was then held for further investigation. On 
the 15th of October the deputy coUector had an interview in New York with 
a Mr. Clemenshire, and soon thereafter telegraphed from New York to send 
the défendant back to Montréal. 

Whatever décision the deputy collecter made, the ground for such décision 
and the reasons which induced his action must be inferred from the foregoing 
facts and circumstances. There is nothing else in the case. The commission- 
er declined to consider the defendant's status upon the merits, taking the 
ground that the rejection by the deputy collecter was final and centrolling, 
and that he had no jurisdiction to proceed further in the case; he, therefore, 
ordered the défendant deported. From this décision the défendant appeals. 

No question is raised by the United States attorney as to the regularity of this 
practice. U. S. v. Gee Lee, 1 C. G. A. 516, 50 Fed. 2,71. 

R. M. Moore, for appellant. 
Emory P. Close, U. S. Dist. Atty. 

COXE, District Judge (after stating the facts). The court cannot 
resist the conclusion that the défendant has not, as yet, had a fair 
hearing. Upon the faith of a passport, issued under the treaties and 
laws of the United States, signed by the registrar gênerai and viséd 
by the United States consul gênerai at Hong Kong, the défendant has 
journeyed many thousand miles to secure advantages to which he is 
entitled if the statements of his certificate be true. He was turned 
back without even the prêteuse of a légal investigation. He was ar- 
rested, imprisoned and ordered back to China without a single fact 
to warrant such a course appearing on the record. The action of the 
collecter was based upon an irrelevant rumor. It would be a mis- 
nômer to call it hèarsay évidence; it was not évidence at ail. In 
an ordinary conversation Mr. Clemenshire told the coUector not 
what he knew, but what he had been told by some unnamed person. 
It Was conjecture only. It was the merest shadow, not the shadow of 
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anything tangible, but of a nebulous and attenuated shade. It was 
"such stuff as dreams are made on," and the collector could bave justi- 
fied bis course as well by asserting that it was dictated by a communi- 
cation from the spirit world, or that it was supported by the révéla- 
tions of the Koran. No man whose brain is in a normal condition 
would regulate the most trivial affairs of life upon such information. 

When he left Malone the collector was, apparently, satisfled that 
the défendant was entitled to enter the United States. He knew 
nothing against the défendant. His papers were regular; his identi- 
fication complète. Mr. Clemenshire knew nothing of the défendant, 
but he had heard something; where he heard it, when he heard it and 
from whom, does not appear. He had heard that "where the défend- 
ant was going was in Hartford, Conn., was in laundry." This is the 
sole basis for the collector's telegram ordering the défendant back 
to Montréal. No witness was sworn, no statement was reduced to 
writing, no written décision was made and no reason for his action 
was ever given by the collector to the défendant, who had no oppor- 
tunity to answer or explain the rumor regarding his destination. 
With the aid of electricity and steam the défendant was sent forth- 
with ont of the country. No opportunity to appeal was given. 

In Gin Fung's Case, 89 Fed. 153, the court says : 

"The time for appeaJing does not expire until two days after the décision; 
yet the petitioner was being hurried away to China on the very day of the 
pretended hearing. A décision which dénies the right of appeal is not the 
décision which the statute intends shall he final." 

See, also, In re Monaco, 86 Fed. 117. 

No doubt the courts hâve gone far in sustaining the autocratie 
power vested in the ofiflcers ot the customs under the acts in question. 
The widest latitude is given, and no doubt such authority is necessary 
and proper, but in every reported case where the décision has been up- 
held some semblance of légal procédure has been observed. The 
courts should not, unless the language of tlie law is too plain to admit 
of doubt, throw down every barrier which the rules of the common 
law hâve erected against the encroachment of arbitrary power. Not 
only was the information obtained from Mr. Clemensldre of a char- 
acter too unreliable to sustain the action of the collector, but if true 
and proved to be true it was a whoUy immaterial circumstance, in 
no way affecting the defendant's right to enter the United States. A 
student may go to a laundry or he may live at a laundry without 
changing his status as a student. In U. S. v. Chu Ghee, 87 Fed. 312, 
not only did the défendants, who were minors, réside in a laundry but 
their father was the laundryman. They were shown to be students 
and were permitted to remain. 

When the collector's action is founded upon a total misconception 
of the law the invalidity of his proceedings is recognized by the 
courts. In Ee Leong Youk Tong, 90 Fed. 648, the court says : 

"If, In this case, the collector had In (act decided * » * that the peti- 
tioner was a merchant, and as such, entitled to admission into the United 
States, but that he was denied admission for some other reason not connected 
with his status as a merchant, and not by statute or treaty made a ground 
of exclusion the order of déportation would undoubtedly be void." 
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The duty of the court to ignore a décision excluding an alien upon 
a ground not recognized by statute is also sustained in Ke KommeM, 
87 Fed. 314. 

Again, it is doubtful, at least, whether the collector ever made such 
a décision as is contemplated by the statute. It is difiScult to per- 
ceive how his action is entitled to any probative force whatever. 
When he concluded to reject the défendant he was in New York. His 
direction to Mr. Shufelt was by telegram. The telegram was not 
produced. No reason for his action was given. No fact was found 
by him. No conclusion was stated. While the collector was still 
in New York the défendant was returned to Montréal. The col- 
lector's report of his proceedings made a month afterwards cannot, of 
course, be regarded as a "décision" on which the rejection of October 
15th was based. It will be noted as indicating the unreliable char- 
acter of the proceedings before the collector, when offered as proof 
of the defendant's status, that in the report of November lOth he bases 
the rejection upon a ground which there appears for the flrst time, 
namely, "We rejected and returned to Canada Ma Thui and Wong 
Chung as their stories were conflicting and contradictory." This 
statement seems to be unsupported so far as the record is concerned, 
but if true it states no fact which warrants the déportation of the 
défendant. 

The question presented by this appeal is whether the commissioner 
was concluded from considering the defendant's right to remain in 
the United States upon the merits because of the so-called décision of 
the collector. In other words, was this décision a bar to further in- 
vestigation and conclusive évidence against the défendant? This 
question the court is constrained to answer in the négative, for the 
following reasons: 

First. There was no décision such as the law contemplâtes. The 
décision, if there was one, was too informai, uncertain and contra- 
dictory to be accepted as an estoppel, or as conclusive évidence of any 
fact. In re Gin Fung, 89 Fed. 153. 

Second. There was nothing before the collector authorizing the re- 
jection of the défendant. The unsupported rumor on which he acted 
offered no statutory ground for rejection even if true. It is thought, 
moreover, that a décision by the collector, even if valid and based upon 
légal proof, would not operate as a bar in a subséquent proceeding 
before a commissioner. The cases holding such décisions to be final 
were, in a great majority of instances, rendered in habeas corpus 
proceedings to review the action of executive olïicers of the govern- 
ment vested by congress with the exclusive authority to admit or 
exclude aliens seeking admission to this countr5^ Lem Moon Sing 
V. U. S., 158 U. S. 538, 15 Sup. Ot. 967, and cases cited; In re Moses, 
83 Fed. 995. 

The attention of the court has not been called to an authority for 
the proposition that the décision of an executive officer is final in an 
entirely distinct judicial proceeding. A United States commissioner 
is an offlcer charged by law with the duty of investigating thèse cases. 
He cannot order a Chinese person deported until such person is 
brought before him and "found to be one not lawfully entitled to re- 
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main." Act 1882, amended by Act July 5, 1884 (23 Stat. 115). This 
injunction to flnd tlie status of the Chinese persan imposes upon tlie 
commissioner a duty which cannot be discharged if lie be precluded 
from making an investigation because of a ruling of a collector made 
long before under a différent statute and upon a différent state of 
facts. If the contention of the district attoruey be correct it is diûi- 
cult to perceive how a Chinese person once rejected can ever after- 
wards enter the United States even though his right to do so can be 
established beyond the peradventure of a doubt. It is thouglit that 
congress did not intend so sweeping and far-reaching an interprétation 
of the act of August 18, 1894 (28 Stat. 372, 390). When a Gliinese 
person is brought before a United States commissioner the burden is 
upon him to establish his right to remain. This he does by intro- 
ducing his certificate. The burden then shifts and the United States 
must produce some proof to overcome this prima facie évidence or it 
will be the commissioner's duty to discharge the défendant. The 
United States raay introduce a valid décision of a customs officer re- 
jecting the défendant, but the introduction of this décision does not 
end the inquiry; it may throw light upon the question at issue, but 
it is not conclusive. The commissioner must still investigate and dé- 
termine the question before him, which is, wliether the défendant is, 
at the time of the hearing, not at some previous time, a person not 
entitled to remain. 

A portion of the argument of the district attorney is based upon 
alleged facts not appearing in the record. Tlie court, on appeal, is 
not permitted to consider such facts. 

The conclusions reached are asfollows: 

First. The décision of the collector cannot be regarded "as a plea a 
bar and as évidence conclusive" in a subséquent judicial proceeding 
under a différent law and to détermine a différent question. 

Second. Even though the foregoing proposition were doubtfui, the 
record in the présent case fails to show a décision which justifies the 
conclusion that the défendant was unlawfully in the United States. 

Third. As the United States relied in good faith upon the conclusive 
character of the collector's action as évidence, it should bave an oppor- 
tunity to offer such proof as it maj be advised to rebut the prima 
facie case made by the défendant. 

The judgment is reversed and the case is remanded to the com- 
missioner to hear and détermine the same upon such proof, in accord- 
ance with this opinion, as the parties may otïer. 

A similar order should be made in the case of Ma Suey. 
92 F.— 10 
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BEACH V. HOBBS et al. 

HOBBS et al. v. BEACH. 

(Circuit Court of Appeals, First Circuit. February 13, 18Ô9.) 

Nos. 246, 247. 

1. Patents — Effect of Prior Décisions by Circuit Courts of Appbals. 

As a gênerai rule, and especially in patent cases, for the purpose of 
aceording to a patent tlie same récognition tliroughout tlie country, as 
contemplated by law, the décision of a circuit court of appeals of auotlier 
circuit should be followed witli respect to the issues determined, if based 
on substantially the same state of facts.i 

2. Same— Validity of Reissue— Décision of Patent Office. 

Where a patentée promptly applies for a reissue under Eev. St. § 
4916, on the ground that by inadvertence or mistalie in the drawings 
or spécification the patent is rendered in part inoperative, and no sub- 
stantial rights are affected, or fraudulent intent chargea, the décision of 
the comuiissioner as to the facts giving jurisdiction to issue a new patent 
is conclusive. 

3. isAME — ISFRINGEMENT — LIMITATION OF ClAIMS. 

A patent for a machine for attaching stays to the corners of boxes 
contained claims for a combination of feeding mechanism, eutting mechan- 
îsm, and pasting mechanism with other devices, the claims ending with 
the words, "substantially as described." Held, that the acquiescence of 
the patentée in a requirement of the commissioner that the words, "sub- 
stantially as described," should be used to limit the word "mechanism" 
wherever it occurred in the claim did not preclude him from invoklng 
the doctrine of known équivalents with respect to alleged infringers, nor, 
where his invention was a broad one, of merit, did It estop him from ask- 
ing the court to apply a more libéral rule as to équivalents than is ap- 
plicable to an invention which is merely an improvement on an old one. 
4 Same — Validité and Construction- Box Machines. 

The Beach reissue. No. 11,167 (original No. 447,225), for improvements 
in machines for attaching stays to the corners of boxes, for the first time 
described a machine in which were organized clamping dies, and feeding. 
pasting, and eutting mechanism, which automatically attached stays of 
paper or like material to the corners of paper boxes, and the éléments 
of its combination claims are entitled to a broad range of équivalents. 
The fact that another machine has a différent feeding mechanism will 
not prevent its being an infringement of claims 1, 2, and 3, where such 
mechanism was well known as a proper substitute for that described at 
the date of the patent. 

Appeals from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit in equity by Fred H. Beach against Clarence W. 
Hobbs and others for alleged infringement of a patent. From the 
decree entered (82 Fed. 916) both parties hâve appealed. 

John Dane, Jr., for F. H. Beach. 

Edward S. Beach, for C. W. Hobbs and others. 

Before COLT, Circuit Judge, and BROWN and LOWELL, District 
Judges. 

COLT, Circuit Judge. The subject-matter of this suit is reissued 
letters patent îio. 11,167, dated May 26, 1891, granted to Fred H. 
Beach for an improvement in machines for attaching stays to the 

1 See note to Emigration Co. v. Gallegos, 32 C. C. A. 484. 
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corners of boxes. The court below decided that the défendants' ma- 
chine infringed the sixth claim of the patent, and did not infringe the 
ârst, second, and third claims. Hence thèse cross appeals. 

The Beach patent, for the first time in the history of the art, de- 
scribes a machine for staying the corners of paper boxes with short 
strips of paper or muslin. Before this invention, the worlv had been 
done by hand. The original application was flled June 10, 1885. This 
application was put in interférence with several others. After a 
controversy of âve years in the patent office, the several interférence 
proceedings were dissolved, leaving the priority of invention with 
Beach. The original patent was issued February 24, 1891. In Octo- 
ber, 1890, Inman and Jaeger, two of the parties to the interférence 
proceedings, brought suit in the United States circuit court for the 
Northern district of New York to set aside the patent to Beach, and 
award the invention to Inman. Upon proofs taken, and after argu- 
ments by counsel, the case was dismissed. A suit for infringement 
was afterwards brought in the same court by the complainant against 
the American Box-Machine Company and others. The record in that 
case was voluminous. The prior art was exhaustively investigated,. 
including some 50 prior patents. After full hearing upon bill, an- 
swer, and proofs, Judge Coxe, in a carefully-considered opinion (63. 
Fed. 597), sustained the validity of claims 1, 2, 3, 4, 5, and 7 of the 
patent, and held that the défendants' machine infringed thèse claims. 
On appeal to the circuit court of appeals the case was again fully 
heard before Judges Wallace, Lacombe, and Shipman, and that court 
afflrmed the décision of Judge Coxe. 18 C. C. A. 165, 71 Fed. 420. 
Subsequently another suit for infringement was brought in the same 
court by the complainant against the Inman Manufacturing Company 
and others, and, after hearing, a preliminary injunction was granted. 
75 Fed. 840. This décision was afflrmed by the circuit court of ap- 
peals. 24 C. C. A. 408, 78 Fed. 928. Althougb the défendants in 
this case are not the same, or in privity with the défendants in the 
other cases, we think, as a gênerai rule, and especially in patent cases, 
we should foUow the décision of the circuit court of appeals of another 
circuit upon iinal hearing with respect to the issues determined, if 
based upon substantially the same state of facts, unless it should 
clearly appear that there was manifest error. In discussing this ques- 
tion in the court below, Judge Putnam said: 

"Thèse considérations hâve a spécial importance as applied to a solemn 
and well-considered judgment of any circuit court of appeals with référence 
to a patent for an invention issued by the United States, when the state of 
the proofs remains substantially the same, in view of the reluctance of the 
suprême court to issue writs of certiorari in causes of this character, involving 
mainly questions of fact; otherwise such patents, although intended by stat- 
ute to hâve effect throughout the "whole country. would, for practical pur- 
poses, he territorially limited, and would be of elïect only in portions thereof, 
and practically invalid in other portions. It Is aJso to be borne in mind that 
there is no serions danger that the courts in any circuit, by foUowing the 
décisions of the circuit court of appeals in other circuits, would perpetuate 
any seeming error, because of the power vested in the suprême court to. 
rectify the same by issuing its writs of certiorari." 82 Fed. 916, 919. 

The circuit court of appeals, on final hearing in the American Box- 
Machine Case, in afflrming the décision of Judge Coxe, said : 
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"The éléments of the flrst claim are the opposing elampiug dies. the feeding 
mechanism, and the pastlng niechanism. The second clalm omits the pasting 
mechanism, and adds the cutting mechanism. The third claim is substan- 
tially a combination of ail the éléments of the flrst and second. The flrst 
three daims are broad ones, coverlng the particular combinations referred to, 
vvithout any restriction to the détails of mechanical construction; and de- 
fendants concède that, if thèse claims are to be sustained broadly as they 
are expressed. they are infringed. As to this flrst set, therefore, the only 
question is whether, in view of the state of the art, Beach was entitled to 
appropriate as broad a combination as he has set forth in his flrst three 
claims, which cover every device for afflxing stay strips to the outside of 
box corners, where the opération is performed by the combined action of a 
feeding mechanism, a cutting mechanism, and a pasting mechanism, in com- 
bination with any opposing clamping dies whose faces diverge. The circuit 
court sustained thèse broad claims, and we concur in this décision. It is 
hardly necessary to add anything to the elaborate discussion of this part of 
the case, which will be found in the opinion of the learned judge who heard 
it in the circuit court. The patentée Indisputably made a machine which did 
work that theretofore was always done by hand. * * * Certainly, the 
state of the art exhibits a necessary part of the work of box makiug as done 
by hand, with no machine existing in the art to do it. That machine the com- 
plainant was the flrst to supply. Moreover, the évidence leaves no doubt 
that it did the work it was devised to do. Subséquent improvements hâve 
made it do that work better, hâve made it practicable to apply stay strips 
to more varieties of boxes than Beach's original machine eould readily han- 
dle; but that is immaterlal when it is shown, as it has been hère, that ma- 
chines made in strict conformity to the patent hâve been used by manufac- 
turers for years in doing this very Avork of applying short stay strips, and to 
the satisfaction of the users. So far as the record shows, uo machine pre- 
senting the complète combination of the flrst three claims existed before 
Beach's invention, either in this art or any other. The nearest approach to 
it is the Dennis and Yorke machine, which pastcs labels on folded newspa- 
pers. That has feed, pasting, and cutting mechanism combined Avith a verti- 
cal reciprocating plunger descending with a flat head on a flat platen, the 
newspaper being interposed between. This is quite a close approach to the 
machine of the patent. It is only necessary to change the flat head and the 
flat platen to clamping dies with diverging faces, and to make the machine 
stronger, in order to enable it to fasten stay strips to box covers. That is 
shown by the old Dennis and Yorke machine in évidence, which has been 
tlms altered, and does such work. If this Dennis and Yorke machine were 
already in the box-makers' art; if some one prior to Beach had eut away 
part of its framework, had made Its flat platen rigid, and increased its power, 
and employed it to alflx adhesive labels to the tops or sid.es of boxes, — it might 
not be invention merely to change the shape of the dies so as to fit into and 
over box corners, and there apply adhesive strips. But no one had doue 
this. The Dennis and Yorke machine was not in this prior art, and when 
Beach took It from auother art, where it was doing différent work, and by 
modification adapted it to efficient use in his own art, and thereby gave to his 
own art the flrst machine it ever had which could do worli necessary to be 
done, and always theretofore done by hand, he made an invention to the 
fruits of which he shonld be entitled." 

Upon a state of facts, in which the prior art was fulîy presented, 
the circuit court of appeals for the Second circuit sustained, on broad 
grounds, and, as we think, rightfully, the validity of the flrst three 
claims of the Beach patent. The défendants in this case hâve Intro- 
duced several alleged anticipatory patents which were not before the 
court in the prior litigation, but it is apparent on inspection that 
they are much more remote from the Beach invention than some of 
the patents which were before the courts in tlie New York case, and 
which were commented upon in their opinions. As to the validity 
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of claims 1, 2, and 3, there is no new évidence in this case which should 
lead tlie court to reach any différent conclusion from that of the 
court of appeals for the Second ciroiit. 

It was contended in the prior Htij^ation that the flrst three claims 
had been unlawfully expanded dnring the long proceedinj^çs in the 
patent office. Upon this issue the circuit court of appeals for the 
Second circuit said: 

"Xor does the contention of the dcfenclants that there has been some 
broadening or expansion of the lirst three claims during the long period of 
time that the patentée was in interférence call for any extended discussion. 
When Beach flrst applied for a patent, in .Tune, 1885, he described his entire 
machine, and each of the claims he submitted then covered the devices for 
turning In the end of the stay strip under the edge of the box. He filed 
amendments in May, 1880, in whieh he added to the speciflcation the state- 
ment that where the stay is to be simply pasted down over the corners of 
the box, and is not to be turned under, the work can be done by his ma- 
chine by using the angular form and one plunger with a corresponding angu- 
lar notch. ïhis was self-evident on the original speciflcation and drawings. 
and the statement thus added to the speciflcation described no new or en- 
larged invention. The original drawings and si)eciflcations suggest the claims 
finally made." 

We agrée with the statement and conclusion of the court on this 
point. 

Upon the question of the validity of the reissue the same court ob- 
served : 

"No question as to the effect of the reissiie was argued in this court. It 
is unnecessary, therefore, to add anything to the opinion of the circuit court 
on that point." 

The original patent was issued February 24, 1891, and the reissue 
was granted 5Iay 26, 1891, or three months thereafter. The reissue 
did not seek in any way to enlarge the scope of the original patent, 
or to appropriate other inventions or improA'ements. It was obtain- 
ed solely to correct a mistake in the drawings of the original patent. 
On this point Judge Coxe said in the New York case: 

"No authority is cited to sustain the défendants' theory, and it is thought 
that no tribunal will ever talie the harsh and narrow view contended for; 
eertainly this court will not be the first to do so. It appears from the original 
l)atent, assuming it to be properly in évidence, that there was a clear mistake 
in the drawings. Thoiigh this mistake did not render the patent whoUy 
inoperative, it was of such a character that a machine constructed in accord- 
ance with the drawings would hâve been inoperative for some purposeg which 
the inventor was entitled to cover by his. claims." 

Upon this question the court below observed: 

"We may add, however, that in tJ. s. v. American Bell Tel. Co., 167 TJ. S. 
224, 17 Sup. et. 800, the court, at page 207, 167 U. S., and page 809, 17 Sup. 
et, reafflrmed the statement that, evcn in matters of reissues, the conimis- 
sioner of patents exercises quasi juditrial functlons. We are not aware of 
any décision of that court which deprives him of such functlons with référ- 
ence to questions of mère détail, and affccting no substantial right." 

If by reason of any inadvertence or mistake in the drawings or 
spécification a patent is rendered in part inoperative, and the patentée 
promptly applies for a reissue, and no substantial rights are affected, 
or fraudulent intent charged, we think the commissioner has the right, 
under section 4916 of the Revised Statutes, to cause a new patent to 
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issue, and that, «nder sucli circumstances, his décision îs conclusive. 
We know of, no authority in conflict with this proposition. 

Upon the question of infringement we do not understaud that tiie 
défendants' machine made under the Hortbn patent differs substan- 
tially from the Jaeger machine before the New York courts, so far 
as the appropriation of the Keach invention is concerned. Both struc- 
tures infringe under the broad construction given to the first three 
chùms of the Beach patent in the prior litigation. The main issue 
on this point relates to the feed mechanism. In the Beach machine 
the strip is fed from the side or across the apex of the box support, 
and in the défendants' machine the strip is fed from the rear in the 
direction of the apex of the box support. It is a "baclc feed," and not 
a "side feed," machine. The back feed is shown in the Knowlton 
machine, which was put into interférence with Beach, and the patent 
office decided that it was covered by the Beach invention. However 
this may be, it cannot be questioned that the back feed was a known 
équivalent for the side feed at the date of the Beach patent. It also 
appears that ihe machine before the courts in the second circuit, 
which was held to be an infringement of the Beach patent, had a 
back feed. Horton, in his patent, under which the défendants manu- 
facture, makes no daim to the feeding mechanism. 

In the court below, the learned judge said: 

"We bear in mind that the reciprocating plates of the respondents* mech- 
anism, carrying the stay strip, are generally regarded as the équivalent of 
the complainants' feed relis with their intermittent motion; but, notwith- 
standing this, the respondents' device for feeding seems to omit the com- 
pliCated détails which are parts of the complainants' device." 

Référence was also made to the fact that in the circuit court the 
complainant did not elaborate his case on that question, and to the 
possibility that the court did not fully understand the nature of com- 
plainant's combination with référence to the feeding device. It 
seemed to the learned judge that thèse détails were apparently in- 
tended to accomplish spécial functions not set ont in the patent. Up- 
on the présentation of the case made in this court, however, we think 
that the différences in détails are unessential, and do not affect the 
question of mechanical équivalence. 

While we give full weight to the récent décision of the suprême 
court in Westinghouse v. Power-Brake Co., 170 U. S. 537, 18 Sup. Ct. 
707, and recognize that it is an abuse of the term "équivalent" to 
employ it to cover every combination of devices in a machine which 
is used to accomplish the same resuit, we are of the opinion that the 
feeding mechanism of _the défendants, according to the repeated ex- 
pressions of the suprême court left unqualified by the décision in 
Westinghouse v. Power-Brake Co., and recognized in that case by its 
citation of Imhaeuser v. Buerk, 101 U. S. 647, 656, is a mechanical 
équivalent for the feeding mechanism of the complainant, sinoe it was 
well known as a proper substitute for the one described in. the com- 
plainant's spécification at the date of his patent. Upon a libéral 
construction of the first three claims of the Beach patent, and recog- 
nizing the doctrine of known équivalents as applicable thereto, we 
hold that the défendants' machine embodies the combinations covered 
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by thèse elaims; and we also hold the same to be true of daim 6, in 
which the combination is limited to the opposing dies constructed and 
operating as described. In our opinion, neither the words "substan- 
tially as described" in the daims, nor the prooeedings in the patent 
ofiflce in which the patentée acquiesced in the décision that thèse words 
must be inserted after the word "mechanism"' in the daims, prohibit 
the patentée from involcing the doctrine of Icnown équivalents with 
respect to alleged infringers. Nor in dealing with a broad inven- 
tion which represents a distinct advance in the art does it estop a 
meritorious inventer from aslîing the coui^t to apply a more libéral 
rule as to what constitutes équivalents than is applicable to a narrow 
invention which is only an improvement on what was old and well 
known. "The range of équivalents dépends upon the extent and na- 
ture of the invention." îliller v. Manufacturing Co., 151 TJ. S. 186, 
207, 14 Sup. et. 310. The Beach patent for the ârst time describes a 
machine in which were organized clamping dies, feeding, pasting, and 
cutting mechanism, which automatically attaches stays of paper or 
like material to the corners of paper boxes. The patent says: 

"As far as the main features of my invention are concernée!, forms other 
than those illustrated of the several parts of the machine may be employed 
without departure from my invention, — as, for instance, in place of the par- 
ticular meehanisms shown for feeding or delivering fastenlng strips or stay 
strips to and between the clamping dies, or for applying paste or glue to the 
said stay strips; other forms of strip-feeding and pasting devicea may be 
used in practice with the same gênerai resuit, as above described." 

It would be giving too broad a construction to the Beach patent 
to hold that it covered every combination of clamping dies, feeding, 
pasting, and cutting mechanism which accomplislied the same requit, 
but it should be held to cover a combination of thèse éléments, or 
their known équivalents, at the date of the patent. The patent 
should not be limited to the particular form of devices described. 
Winans v. Denmead, 15 How. 330; Machine Co., v. Laucaster, 129 
II. S. 263, 9 Sup. a. 299; Tilghman v. Proctor, 102 U. S. 707; Proctor 
V. Bennis, 36 Ch. Div. 740. The decree of the circuit court is reversed 
with respect to the flrst three clalms of the patent, and af&rmed as to 
the sixth claim, and the cause is remanded to that court with direc- 
tions to proceed in conformity with this opinion. Costs in this 
court are awarded to the complainant, Fred H. Beach. 



PATENT BUTTON CO. v. SCOVILL MFG. CO, 

(Circuit Court, D. Connectieut January 24, 1899.) 

No. 902. 

1. Patents— Operativeness axd Utility — An'ticipation. 

The mère issuance of a patent raises a presumption of its operativeness 
and utility; and defects, merely in minor détails of construction, will 
not defeat the etficlency of the patent as an anticipation, provided It su£- 
ficlently discloses the principle of the alleged invention. 
3. Samb — Buttons. 

Patent No. 429,530, for a button particularly designed for trousers, 
which is to be attached to the goods by métal fasteners, and lu which 
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the esSential ïeature is an "independent die or cliaching pièce," constnied, 
and lield not infringed by a button made under tlie Shlplêy patent, No. 
548,143; or, if construed to cover the Shipley devlce, held, that the patent 
is void for want of novelty. 

Tliis was a suit in equity by the Patent Button Company against 
the Scovill Manufacturing Companv for alleged infringement of pat- 
ent No. 429,530, to W. E. Jackson and L. A. Tlatt, for a button. 

Gross, Hyde & Shipman and Mr. Cook, for complainant. 
Mitchell, Bartlett & Brownell, for défendant. 

TOWNSEND, District Judge. On June 3, 1890, complainant's 
assignors obtained patent No. 429,530. On October iô, 1893, Alfred 
J. Shipley obtained patent No. 548,143. Each of thèse patents is for 
a button of the class which are attached to fabrics by means of métal 
fasteners. The buttons in question are particularly designed for use 
on trousers. The defendant's button is made in conformity with 
the spécifications of said Shipley patent. 

Complainant's patent covers a rivet, and a button, with or without 
a button head, "provided with an independent die or clinching pièce, 
having a shank, A, and a head, B, the said shank which forms the 
hub of the button being traversed by a longitudinal bore or opening, 
C, flared at its outer end to form a foot, D, * * * the said head 
* * * haTing an enlarged clinching space F, which is intersected 
by the opening or bore thereof." 
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In attaching it to a garment, "the point of the rivet is then passed 
through the cloth and into the bore of the shank of the die, in which 
it is centered by the flaring outer end thereof. From the said bore 
the point of the rivet émerges into the clinching space of the die, and 
the pressure being continued, and the point of the rivet being confined 
in the said clinching die, it is forced to curl upon itself , * • * and 
so bind the several parts of the button" and the cloth together. 

The term, "independent die or clinching pièce," describes the essen- 
tial élément of the alleged invention of complainant's patent, the 
only novel feature therein. As complainant's expert says, "the die 
is a structure integrally in one pièce, and may be cheaply and easily 
made in various ways." That is, the "independent die and clinching 
pièce" was a single pièce of métal, which guided, supported, upset, 
and retained the end ôf the tack, "without requiring the co-operation 
of any part of the button," as distinguished speciflcally by the pat- 
entée from the dépendent dies of the prior art, in which the "work of 
clinching the rivet" required "aid from other parts of the button," or 
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the independent die, which "upset the point of a pointed rivet after 
the same bas been assembled with the remaining parts of the button 
by forcing a cap down over its point." 

The patent ofSce rejected ail the original claims. Every élément 
of the combination was old. In fact, this art was so crowded that 
there was scarcely standing room for an inventor when complainant's 
asKignors entered the fleld. Patent No. 183,996, to Wlieeler. showed 
thut this type of metal-fastened buttons was known in 187(>. Pat- 
ent No. 222,309, to Robertson, showed a longitudinal bore and a dé- 
pendent die to turn up the rivet. Patents No. 226,722, to D'Aubigne, 
and Nos. 241,076, 371,381, and 421,441, to Shorey, showed every élé- 
ment of complainant's device in practically the same combination, 
except the intégral independent die pièce. 

Complainant's assignors, confronted by this condition, specifically 
disclaimed clinching a pointed rivet by forcing it against a dépendent 
die or button head, and described and claimed as their invention a 
button provided with one single intégral structure, constituting an 
independent die or clinching pièce having a longitudinal bore, a con- 
tracted opening, and an enlarged space at the inner end thereof, 
and an outwardly flared foot or base; the object being to produce a 
cheap button by means of a die struck from a single pièce of métal. 
In this construction the longitudinal bore of the independent die pièce 
centered and guided the point of the rivet into its clinching chamber, 
which upset and clinched it so that the clinched end rested against 
the wall of the contracted opening, as already stated. 

The Shipley patent, under which défendant'» buttons are made, 
covers what the patentée calls a "spacer button" ; the spacer constitut- 
ing a shank elongating device, and consisting of a flaring ring or 
flange of métal, which is fastened to the button head by an eyelet, 
and is folded inwardly upon itself. In a closed-head button the rivet 
is upset against the under side of the depressed face of the button, 
but in an open-head button it is upset upon the head of said eyelet. 
In each case, when so upset or curled over, it contacts with, bears on, 
and is held by, the inturned end of the spacer. The complainant con- 
tends that the only structural différence between the two buttons is 
in defendant's inturned flange, and that this inturned flange is un- 
necessary to support the upset rivet, because the upset rivet bears 
upon the neck of the eyelet so far as is essential for commercial pur- 
poses, or, if this is not so, that to thus insert a lining to restrict the 
neck of said eyelet is a mère évasion of the patent. 

In support of the contention that the neck of the eyelet furnishes 
a suflficient bearing for the upturned end of the rivet, complainant 
introduced, in rebuttal, the testimony of its expert as to certain ex- 
periments made by him at complainant's factory with. defendant's 
buttons after the inner cônes and base of the spacer had been re- 
moved. It is said that the resuit of thèse experiments shows that 
the upset rivet in defendant's button withstood a strain over and 
above a claimed commercial requirement of 50 pounds. Thèse ex 
parte expert experiments are not entitled to much considération. In- 
asmuch as this point was vital in support of complainant's claim of 
infringement, it should bave been tested, especially on rebuttal, by 
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experiments at which complainant could be présent, or by otlier évi- 
dence which complainant could hâve an opportunity to investigate. 
It appears, 'furthermore, that a strain of 50 pounds is not equal to 
the commercial requirement, and that in defendant's buttons as ac- 
tually made the inturned cône of the spacer is the efficient élément of 
support. 

The claim that the upturned flange, being a mère lining to restrict 
the bore for the rivet, thus constitutes, in effect, part of an inde- 
pendent die pièce, and therefore unlawfuUy évades the patent, îs 
untenable. That defendant's construction avoids the patent is true. 
But it avoids it because the eyelet unités the spacer and button 
head, and is a separate pièce, having independeut essential f un étions, 
distinct from those of the die. And it is only when the parts are as- 
sembled, and the die becomes dépendent upon the eyelet, that the two 
parts are said to constitute complainant's die in any sensé. But, 
wlien thus combined, the defendant's structure lacks the essential of 
complainant's die, as deâned by its expert, since defendant's die is not 
a single pièce, or "an independent pièce," or "intégral in one pièce so 
that it may be easily and cheaply made in varions ways"; and, fur- 
ther, because, vs^hile, according to complainant's theory, the clinching 
in defendant's button takes place in part against the inserted eyelet 
pièce, in complainant's structure "the clinching of the end of the 
fastening tack does not take place against the cap pièce of the but- 
ton when présent as an anvil or against aay specially inserted pièce for 
that purpose." 

Thèse considérations sufflciently présent the décisive question in 
the case. If, however, the foregoing statement of opinion as to 
the facts is incorrect, and if complainant's contention be admitted, 
that the dépendent die and eyelet structure of défendant, when as- 
sembled, is so far the équivalent of the independent intégral one-picee 
structure of complainant that défendant infringes, then the patent in 
suit is void for want of patentable novelty, because the Shorey patents 
show a face plate or a pièce of métal serving as a die in connection 
with either a spacer when assembled, or a contracted opening, and in 
each case dépendent upon each other. 

The Shorey patents are controUed by complainant. Counsel for 
complainant assert that they are mère paper patents, not adapted for 
successful practical use. The only proof on this point is the testi- 
mony of complainant's gênerai superintendent, that "we do not manu- 
facture buttons under thèse patents." The fact that the patents 
were issued raises a presumption in favor of their operativeness and 
utility (Dashiell v. Grosvenor, 162 U. S. 425, 16 Sup. Ot. 805); and, 
when the defects are merely in minor détails of construction, such de- 
fects will not defeat the efflciency of such patents as anticipations, 
provided they sufflciently disclose the principle of the alleged invention 
(Pickering v. McCullough, 104 U. S. 310; Electric Ey. Co. v. Jamaica 
& B. R. Co., 61 Fed. 655). Furthermore, when the patentées of the 
patent in suit were referred to thèse patents, they speciflcally dis- 
claimed the constructions covered thereby, and limited themselves to 
a construction which dispensed with the necessity of a spacer, and 
required a spécifie form of an independent die or clinching pièce. 
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In view of thèse conclusions, the furtlier claim tliat the intégral 
indépendant die or clinching pièce is anticipated by the Prentice, 
Eaymond, and Kraetzer patents, and the further défense that the pat- 
ent under which défendant manufactures is for a new type of button 
without the longitudinal bore, shown in ail the drawings and ex- 
pressly covered by ail the claims except the second, will not be dis- 
cussed. 

Inasmuch as ail the claims cover in terms the independent die or 
clinching pièce, they need not be separately considered. Let a de- 
cree be entered dismissing the bill. 



GEAHAM V. EARL.i 

(Circuit Court of Appeals, Nintli Circuit. October 18, 1807.) 

No. 315. 

1. Patents — Action fok iNPîiiNfiKMBNT— Pi.eadtno. 

Wiiere tlae complaint describes the invention of the patent sued on by 
the name given it in the patent, and then speciflcally refers to the letters 
patent "for further and fuUer description of the invention thercin pat- 
entod," such référence imports into the complaint the description contained 
in the patent, and is controlling as to tlie nature of the invention. 

2. SAME— NOVEI.TY AND InFRINGEMENT — CONCLUSIVENESS DP VERDICT — APPEAL, 

The questions of novelty and infringement are mixed questions of law 
and fact, so that, if the court correctly instructs the jury on the app'icable 
questions of law, the verdict is conclusive on appeal, unless tliere is an en- 
tire want of évidence on whicti to base it. 
S. Same — Construction oï'- Disclaimers. 

In determining the meaning of a disclaimer, the same rules are to be 
observed as in construing any other written instrument; the purpo<e being 
to carry out the intention of the person executing it, as indieated by its 
language, when eonstrued with référence to the proceedinss of which it 
forms a part. It must therefore be read in connection with the original 
spécifications, of which it becomes a part when recorded. 

4. Same — Disclaimer op Broad Claims in Combination. 

A disclaimer of broad claims in a combination does not operale as a dis- 
claimer of other and narrower claims, covering spécifie means, which are 
included in the language of such broad claims. 

5. Same— Parties Liable to Infringement— Agents and Maxabers. 

An agent or manager for a given state, who is engagcd in leasing In- 
fringing fruit cars to shippers for bis principals, who are tiie owners there- 
of , is hlmself liable as an infringer, though he reeeives a regular salary, and 
bas no interest in the profits of the business. 

6. Same. 

The Earl reissue, No. 11,324, for a ventilator and combined ventilator 
and refrigerator car, Is not invalid because of any expansion of the in- 
vention described in the original patent; and the claims thereof are in- 
fringed by a refrigerator car baving ventilators made accordlng to the 
Kerby patent, No. 537,293. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

This was an action at law by Edwin T. Earl against Robert Gra- 
ham to recover damages for infringement of a patent relating to 

1 This case was publisbed in 82 Fed. 737, and it is now republished, by re- 
que<3t, in order to correct eri'ors in the former report 
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Tentilators for refrigerator cars. In the circuit court tliere was a 
verdict and judgment for plaintifif for nominal damages, in the sum 
of one dollar, and the défendant brings error. 

Wheaton, Kalloch & Kierce, E. S. Pillsbury, and Lewis L. Co- 
burn, for plaintiff in error. 

John H. Miller, John L. Boone, and Guy C. Earl, for défendant in 
error. 

Before GILBERT. Circuit Judge, and HAWLEY and DE HAVEN, 
District Judp-es. 

DE HAVEN, District Judge. This action was brought to recover 
damages for the infringement of reissued letters patent numbered 
11,324, granted to the plaintiflE on the 18th day of April, 1893, and 
entitled, "Ventilator and Combined Ventilator and Eefrigerator 
Car." The complaint allèges that the invention patented was "a 
ventilator and combined ventilator and refrigerator car," but makes 
spécial référence to such letters "for further and fuller description 
of the invention therein patented"; and this référence imports into 
the complaint the description contained in the patent, and is con- 
trolling as to the nature of the invention patented. 

The action was tried by a jury, and a verdict rendered in favor 
of the plaintiÊE for damages in the sum of one dollar. The case is 
brought hère by the défendant on a writ of error to reverse the judg- 
ment rendered on such verdict in favor of the plaintiff. The spécifie 
claims of invention made by the plaintiff in the application upon 
which such reissued letters patent are based, so far as necessary to 
be hère set ont, are as follows: 

"(1) In combinatlon with a car havlng separate and independent openings, 
a lid or eover for each opening, adapted to close the latter, and means for hold- 
ing the lids open In oppositely incllned positions, whereby said llds are adapted, 
not only to form closures for the openings, but also to act as funnels to in- 
sure a circulation of the air witiin the car. (2) In comblnation with a car 
having separate and Independent openings, a lid or cover for each opening, 
adapted to close the latter, and means carried by the respective lids for holding 
them open In oppositely inclined positions. (3) In comblnation with a car hav- 
ing separate and independent openings, a lid or cover for each opening, adapted 
to close the latter, and foldable devlces, substantially such as shovifu and de- 
scribed, for holding the lids open In oppositely inclined directions. (4) In com- 
blnation with a car having separate and independent openings, movable covere 
or lids adapted to close such openings, and side wings hinged to such lids or 
covers, and adapted to sustain them in oppositely Inclined positions, and to 
form, In connection with the llds, a fuimel." 

On April 11, 1895, the plaintiff flled with the commissioner of pat- 
ents a disclaimer in full of the foregoing claims 1 and 2. On April 
9, 1895, there was granted to one Thomas B. Kerby patent numbered 
537,293, for a ventilator for refrigerator cars. This ventilator was 
afterwards, and before the commencement of this action, attached to 
and used upon refrigerator cars employed in transporting fruit from 
California to the East, and such use of the Kerby ventilator consti- 
tutes the alleged infringement of plaintiff's patent. A sufiSciently 
accurate description of the Kerby ventilator, and by means of which 
it can be easily compared with the ventilator covered by plaintiff'a 
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revised letters patent, is contained in one of the briefs filed for the 
plaintiiï in error, and is as foUows: 

"This Kerby ventilator is applied to the ordinary four openings of refrigerator 
cars, using the lids of the openings for the upper part of the ventilator. Tlie 
lids are made of double thicknesses of boards, placed in parallel planes with 
each other, and far enough apart to leave a pocket between them, into which 
the screen and side wings of the ventilator are shoved and dosed when the 
ventilator is put out of use. When the ventilator is in use the said lid is held 
up by the frame of the Kerby screen, and the side vs'ings do not hold or assist 
in holding the lids in any position, or in any way. Tlie wide ends of the side 
wings are hinged to the screen frame, and they swing around horizontally 
■when they are being put into or taken out of use." 

In addition to the foregoing, otlier facts will be hereinafter stated 
in the discussion of tlie several points to wliich they more particular- 
ly relate. 

1. It is earnestly insisted by the plaintiff in error that the court 
cidmitted irrelevant testimony tending to show that plaintitî's pat- 
ent covered a combined ventilator and refrigerator car as well as 
ventilator. We are satisfied from a careful examination of the rec- 
ord that this contention cannot be sustained. It is possible that 
some of the questions aslvod in behalf of the plaintiff, and allowed 
by the court, were not so spécifie and accurate in their référence 
to the particular device covered by the plaintiff's patent as to be 
entirely free from criticism, but it is clear to us that the jury cotild 
not possibly hâve been misled tliereby. And in submitting the case 
to the jury the judge took occasion to particularly instruct them as 
follows: 

"A patent for invention only covers and protects what is particulaily jiointed 
out and claimed as the patentee's invention in the claims of the patent. It is 
iisually expédient for the specifleations of a patent to describe things already 
in use, and wbich constitute no part of the invention elaimed, in order to 
ibetter explain what tlie invention is. The présent patent mentions 'refriucrator 
cars,' yet those refrigerator cars were admittedly older than the plaintiff's al- 
leged invention, and are not claimed as any part of his invention in tlie patent. 
You will therefore consider that nothing is protected by the patent that is de- 
Bcribed in its spécifications, excepting only what is speeified in the claim of the 
patent as the invention which the patentée elaims as belonging to hini." 

It would not seem possible that, after so explicit an instruction, 
the jury failed to understand that plaintiiT's patent did not cover 
either a refrigerator or ventilator car, or anything other than the 
ventilating device claimed by the plaintiff as his invention. 

2. It is urged by plaintiff in error that the patent issued to the 
plaintiff in the action is void for want of novelty in the invention 
claimed, and also that tlie device covered by the Kei'by patent is 
not an infringement of the plaintiff's patent, This contention, iu 
eack of its branches, présents a mixed question of law and of fact. 
1 Rob. Pat. § 272; Paving Co. v. Molitor, 113 U. g. 600, 5 Sup. Ct. 
G18. The circuit court correctly instrueted the jury in relation to 
the law applicable to each of thèse questions, and, unless there was 
an entire want of évidence upon which. to base the verdict returned 
by the jury, such verdict is conclusive hère as to every fact em- 
braced within the issues submitted to the jury for décision. This 
results from the well-settled rule that on a writ of error the appel- 
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late court can only consider errors of law, and that the review under 
such writ does not extend to matters of fact. Zeller's Lessee v. 
Eckert, 4 How. 289. Without undertaldng to give even a synopsis 
•of the évidence bearing upon the question of the novelty of the in- 
vention covered by plaintiff's patent, it is suiHcient for us to say that, 
in our judgment, there was ample évidence to sustain the verdict of 
the jury upon this point. Nor are we able to agrée with the fur- 
ther contention of plaintiff in error that this court should déclare, 
as a matter of law, that the Kerby device is not an infringement 
upon the invention covered by the plaintiff's patent. Of course, 
there may be cases in which there is such a marked dissimilarity 
in the structure and functions of devices covered by différent pat- 
«nts that a court may déclare, as a matter of lavp, that the one doea 
not infringe upon the other, but such is not the case before us. 
€laims 3 and 4 of plaintiff's patent cover a foldable ventilator in com- 
bination with a refrigerator car, while the Kerby device is also a 
foldable ventilator in combination with such a car. There is a 
slight différence between the two, in référence to the mode by which 
the side wings are hinged to the cover of the ventilator. In the 
plaintiff's invention, such wings are hinged directly to the cover, 
while in the Kerby device the side wings are hinged to the frame of a 
screen, such screen being placed in front of the ventilator, and hinged 
to its cover; but, notwithstanding this différence in the mode of hold- 
ing the side wings of the ventilator in place, we do not tliink it can be 
said that the two devices do not perform the same f unction, and in the 
same way. It is clear both are foldable devices, and both accoraplish 
the same gênerai purpose of deflecting and directing the air down 
into a moving car at one end, and permitting it to pass out at the otlier ; 
and both, when not in use, are folded in such a manner as not to be 
in the way of those operating the train. In view of thèse facts, we 
are not prepared to say, as matter of law, that the one ventilating de- 
vice is not the équivalent of the other. 

3. The plaintiff in error further in.ïists that under the évidence and 
the instructions of the court the jury could not possibly hâve found 
that the Kerby device was an infringement of any other than claims 
3 and 4 of the plaintiff's reissued letters patent. And from this it is 
argued that the judgment should be reversed on the ground that the 
plaintiff's disclaimer of claims 1 and 2 of his reissued letters patent 
necessarily operated as a disclaimer of the spécifie combination or 
invention described in claims 3 and 4 of the same patent. Claims 
1 and 2 of the patent just referred to are exceedingly broad, and 
cover ail possible means for holding the lids of the ventilators open 
in oppositely inclined positions, while its claims 3 and 4 are more 
narrow, and cover only the spécifie means therein particularly de- 
scribed for holding such lids open. The whole argument of the 
plaintiff in error upon this point seems to rest upon the proposition 
that, as claims 1 and 2 are broad enough in their descriptive language 
to include the spécifie combinations covered by claims 3 and 4, 
plaintiff's disclaimer of claims 1 and 2 was, in légal effect, a disclaim- 
er of the particular device described in claims 3 and 4; in other 
words, that the particular means for holding the lids of the venti- 
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lators open as described in claims 3 and 4 were thus disclaîmed, 
because snch means are covered by the broad language of claims 1 
and 2. In support of this position it is argued that the disclaimer 
flled bv the plaintiff is not to be treated as a simple withdrawal or 
expunging of claims 1 and 2 from the spécifications of which they 
originally formed a part, and tlms leaving the remaining claims 
to be constrxied as if such claims 1 and 2 had never been made, 
but that the instrument of disclaimer is to be construed by itself 
as an indépendant and affirmative déclaration by the plaintiff that he 
was not the ârst or original inventor of any device covered by claims 
1 and 2; and the case of United States Cartridge Co. v. Union Metal- 
lic Cartridge Co., 112 U. S. 644, 645, 5 Sup. Ct. 486, is cited to sus- 
tain this proposition. In that case it was said: 

"The disclaimer was one of the fact of invention. It could not lawfuUy be 
anything but a disclaimer of the fact either of original invention or of first 
invention. It was not merely the expunging of a descriptive part of the spéci- 
fication, * * » but it was a disclaimer of ail claims based on such descriptive 
part," etc. 

But in that case the court was discussing the effect of a disclaimer 
of the fact of invention of a spécifie and particular mechanical de- 
vice, the language of the disclaimer thus construed by the court be- 
ing: 

"Your petitioner disclaims tlie said movable die, D, called a 'bunter,' as being 
the invention of said Ethan Allen; thus leaving the description of said die, D, 
the same as shown in the original patent and the drawiugs thereof." 

Of course, in such a case the court properly held that the dis- 
claimer was spécifie, and must be construed as an affirmative décla- 
ration that the patentée was not the inventor of the particular thing 
disclaimed. In considering the scope and eflect to be given a dis- 
claimer, the same rules are to be observed as in construing any other 
written instrument, and so as to carry out the intention of the per- 
son executing it, as indicated by its language when construed with 
référence to the proceedings of which it forms a part. It cannot 
be read independently of its relation to the original spécifications, 
of which it becomes a part when recorded. Applying this rule of 
interprétation to the disclaimer filed by the plaintifE in this action, 
it would seem too clear to admit of any doubt that such disclaimer 
cannot be given the broad and sweeping effect claimed for it by the 
plaintiff in error. On the contrary, the only reasonable construc- 
tion which can be given the disclaimer of claims 1 and 2 is that 
the plaintiff intended to thereby limit his patent to the spécifie in- 
vention described in the remaining claims of his spécifications, and 
not to abandon such remaining claims. 

4. We do not think the claims of the plaintiff's reissued letters 
patent are any expansion of the invention referred to in the spécifi- 
cations of his original patent, and such reissued letters are therefore 
valid, under the rule declared in Topliff v. Topliff, 145 U. S. 156, 12 
Sup. Ct. 825; Odell v. Stout, 22 Fed. 159; and Gaskill v. Myers, 81 
Fed. 857. 

5. Another ground upon which the reversai of the judgment under 
review is asked is that the évidence fails to show that the plaintifE 
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in error was guilty of the act of infringement complained of, even 
if it should be conceded tkat the Kerby device is an infringement 
upon the invention protected by the reissued letters patent granted 
to the défendant in error. In order to fully understand the point 
thus made, it is necessary to brietly refer to the facts upon which 
it is based. The cars on which the Kerby device was used, and 
which use the plaintifï claims to hâve been an infringement iipon 
his patent rights, were owned by Armour & Go., of the city of Chi- 
cago; and the plaintiff in error was their gênerai manager in this 
state, and as such conducted for them hère the business of leasing 
such cars, furnished with the Kerby device, to shippers of fruit wlio 
desired to engage the use of cars thus equipped. The plaintiff in 
error had no interest in those cars, nor in the profits of the business 
thus conducted by him for Armour & Co. When leased, the ciirs 
were delivered by the plaintifï in error, or by his direction, to the 
shipper, who loaded them himself, and paid the railroad company 
for hauling them to their place of destination; and, while thus 
in possession of the shipper, neither the plaintitî in error nor his 
principals exercised any control over the use of such cars, or the 
Kerby device used in connection therewith. Upon this state of 
facts, it is claimed that the plaintiff in error did not, within the 
meaning of the law, either manufacture, use, or vend the Kerby de- 
vice, and therefore was not guilty of any infringement upon plain- 
tiff 's invention; that he was only a mère agent and soliciter for 
Armour & Co. in the business carried on by them, and in which busi- 
ness the Kerby device was, in connection with thèse cars, let for hire; 
and that as such agent he is not responsible for any wrong suffered by 
the plaintiff by reason of such use of the Kerby device. This con- 
tention présents the most serious question in the case, and it is not 
to be denied that there are decided cases which support the propo- 
sition contended for by the plaintiff in error. The case of Nickel 
Co. V. Worthington, 13 Fed. 392, is one. That was, like this. an 
action at law to recover damages for the infringement of certain 
patents, and a corporation and some of its oflScers were made de- 
fendants. The court held that only the corporation was liable, al- 
though it was found that one of the other défendants solicited the 
business for which judgment was rendered against the corporation. 
In delivering the opinion in that case it was said by Lowell, Circuit 
Judge : 

"I am of opinion that the only persons who can be held for damages are 
those who should hâve taken a license, and that Uiey are those who own, or 
hâve some interest in, the business of making, using, or selling the thing 
which is an infringement. and that an action at law cannot be maintained 
against the directors, shareholders, or worlvmen of a corporation which infringes 
a patented Improvemont." 

We are unable to agrée with the opinion thus expressed, that only 
those persons can be held for damages "who own, or hâve some in- 
terest in, the business of making, using, or selling the thing which 
is an infringement." It is well settled that a mère workman or 
servant who makes, uses, or vends for another, and under his immé- 
diate supervision, a patented article, is not liable in an action at 
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law for damages wMch. may hâve been sustained by the patentée by 
reason thereof. This rule is an apparent exception to the gênerai 
principle of law which makes ail who pafticipate in a tort of mis- 
Teasance principals, and liable for damages theref or ; and we do not 
think it should be so extended as to exempt from liability the gên- 
erai manager of a business which infringes upon the exclusive right 
of a patentée to make, use, and vend the invention protected by his 
patent. Such an agent, to use a word sometimes employed in the 
discussion of the law relating to fellow servants, may be regarded 
as a vice principal, and he should be held responsible in damages 
for any action of his in the transaction of the business thus placed 
under his management which is in violation of the rights of another. 
In this case the plaintifE in error, as the gênerai manager in this 
state of this particular branch of the business of Armour & Oo., 
voluntarily entered into contracts which contemplated the use of 
the Kerby device; and we do not think it is at ail material that he 
engaged in this work for a stated salary, rather than reserving to 
himself a share of whatever profits his principals might make by 
reason of such unauthorized invasion of rights secured to défendant 
in error by his letters patent. Upon the facts appearing hère, we 
are clearly of the opinion that the plaintifE in error may be said to 
hâve authorized the use of the Kerby device when he entered into 
the contracts before referred to, and is equally answerable with his 
principals for damage on account of the wrong thus done to the 
défendant in error. This conclusion seems to be in harmony with 
the views of Mr. Eobinson, as stated in section 912 of volume 3 of 
his valuable work on Patents, in which, after referring to the rule 
adopted by some courts, that ail directors, agents, or other servants 
of a private corporation, who actually employ or authorize the em- 
ployment of a patented invention, are guilty of an infringement, and 
personally answerable to the patentée, the author déclares that this 
principle "is in harmony with other doctrines of the law, sufficiently 
protects the patentée, and justly punishes those whose willful acts 
place them on the same footing with individual infringers. Under 
this opinion, ail agents who perform acts of infringement, and ail 
stockholders, directors, and other ofûcers who, in the prosecution 
of the business of the corporation, authorize them, participate in 
the infringement, and are personally responsible to the patentée." 
And in the case of Cramer v. Fry, 08 Fed. 201, the court gave a strong 
intimation of its approval of this statement of the law, although in 
that opinion stress seems to hâve been placed upon the fact that the 
agent making the sales of the alleged infringing machine received, in 
addition to his salary, a commission ou sales made by him, — a fact 
which we would not regard as material if such commission was paid 
to the agent on account of his services as such. The case of Lightner v. 
Brooks, 2 Cliff. 287, Fed. Cas. No. 8,344, was an action on the case for 
the alleged infringement of a patent. The défendant therein, as 
chairman of the board of directors of a railroad corporation, had 
entered into a contract in behalf of the corporation for the construc- 
tion and delivery to such corporation of cars furnished with boxes 
similar to those patented by the plaintifE in that action. In that case 
92 F.— 11 
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judgment was entered for thé défendant upon the ground that the 
contract did not necessarily contemplate that the contracter should 
use the patented article without license from the patentée; but the 
court, in the opinion, -which was delivered by Mr. Justice Clifford, of 
the suprême court of the United States, conceded that the défendant 
would hâve been liable if the contract could hâve been construed as 
one having in view an infringément of the plaintiff's patent. This is 
the language of Mr. Justice Clifford upon the point we are now con- 
sidering : 

"The argument for the plaintiff Is that the défendant is liable because It is 
inslsted that, whenever an agent of a corporation assumes to authorize or di- 
rects the commission of a trespass, the agent assuming to confer the aufhority, 
or who gives the direction, is himself personally liable to the Injured party, 
although he did not directly partieipate in the commission of the wronsful act. 
Undoubtedly, ail pensons commanding, proeuring, aiding, or assisting in tlie 
commission of a trespass are principals in tlie transaction, and stand responsi- 
ble to answer in damages to the injured party. Both the master wUo com- 
mands the doing and the servant wlio does the act of trespass ma y be uiade re- 
sponsible as principals, and may be sued jointly or severally for damages, as 
the injured party may elect." 

While what was thus said cannot be regarded as an authoritative 
décision upon the point we are now considering, still, as the expres- 
sion of the opinion of a very learned judge upon a question naturally 
suggested by the argument of that case, it is entitled to very great 
respect, and in our opinion it is a correct statement of the law ap- 
plicable to this case. Without extending this opinion by a discus- 
sion of other points urged in behalf of the plaintiff in errer, it will be 
sulBcient for us to add that we find no error in the record ; and there- 
f ore the judgment sought to be reversed should be, and accordingly is, 
aflûrmed. 
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(Circuit Court, E. D. Missouri, E. D. February 14, 1899.) 

No. 3,883. 

Patents^Invention — Improvemknt in Cak Coupi-brs. 

The Janney patent, No. 254,093, for an improvement in car couplers 
especially designed for use on freight cars, and applicable to the hooli 
or Janney type of couplers, covers a meritorious and patentable device, 
which was not anticlpated or obviously suggested by anything in the 
prior art. 

This is a suit in equity by the McConway & Torley Company 
against the Shickie, Harrison & Howard Iron Company for alleged 
infringément of a patent. 

J. Snowden Bell, Geo. H. Christy, and Henry M, Post, for com- 
plainant. 
T. A. Post and Geo. H. Knight, for défendant. 

ADAMS, District Judge. This is a »uit to enjoin the alleged in- 
fringément of letters patent of the United States No. 254,093, granted 
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February 21, 1882, to E. H. Janney, assigner to the Janney Car- 
Goupler Company, for new and useful iniprovements in car couplers. 
The coniplainant's title to the patent is not disputed. The défenses 
are unpatentability, anticipation, and noninfringement. Before en- 
tering upon a considération of thèse défenses, it is well to aseertain 
and state what the invention of the patent is. The patentée describes 
it as "an invention specially designed for use upon freight cars," and 
States that it "consists mainly in the combination of a specially con- 
structed lever arm of a rotary hook nose with a specially constructed 
locking pin." He refers to the drawings accompanying the patent, 
and States that certain of them represent the coupler, "which may be 
of the Janney or other proper type." The claim of the patent, follow- 
ing thèse descriptions, reads as follows: "In combination with the 
lever arm having an inclined face, the vertically moving locking pin, 
provided with an inclined face." The drawings referred to show a 
bifurcated drawhead, the more prominent horn of which is so con- 
structed and fitted that the hook nose, with its lever arm, may be 
pivoted upon it. The prior art shows that this pivoted hook nose, 
with its lever arm, made intégral therewith, is the characteristic 
feature of a type of couplers invented by Janney in 1873, and which 
since then has been known and classifled as the "hook couplers, coup- 
ling in a vertical plane," or as the "couplers of the Janney type." The 
several patents of Jannev (No. 138,405, dated April 29, 1873; its re- 
issue. No. 8,153, of datexlpril 2, 1878; No. 15G,021, of date October 20, 
1874; and No. 212,703, of date February 25, 1879) relate to this class 
of hook couplers, coupling in a vertical plane, and évince a purpose 
to create, improve, and perfect this particular class of couplers only. 
In the exécution of this purpose, Janney succeeded so well as to call 
forth the encomiums of the court in the case of Coupler Co. v. Pratt, 
70 Fed. 622, where Judge Coxe says : 

".Tanney was an inventer of more than ordinary genius. He struck out on 
entirely new lines, and produced a coupler so far superior to ail tliat bad gone 
before that it at once began its phénoménal progress towards popular favor. 
The Master Car Builders' Association adopted it as tlie standard, .and now 
it is almost universally recognized as the most complète coupler used on 
American railroads." 

The statement in the spécifications that Figs. 1, 2, 3, and 11 repre- 
sent the drawhead of the coupler, "which may be of the Janney or other 
proper type," does not, in my opinion, contemplate the use of other 
couplers, of distinct or différent type from the Janney type. The word 
"proper," hère used, must be construed in the light of other descrip- 
tive statements, as well as the drawings of the patent, and, so con- 
strued, clearly relates to other couplers of the gênerai type or class 
known as the "hook or Janney coupler." In other words, it was to 
this distinctive type or class of coupler, and to none other, that the 
patentée was devoting his inventive skill. "The lever arm" referred 
to in the claim must be construed in the light of the spécifications, 
and, so construed, means that particular lever arm found in the Jan- 
ney type. The invention of the patent, therefore, is for a locking 
device applicable to this Janney type of coupler. By reason of the 
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narrow space between freight cars when coupled into a train, it was 
found that the horizontal, spring-actuated pin, which the prior patents 
employed for coupling passenger cars, was not suitable for service on 
freight cars. The coupling of freight cars was therefore the spécial 
problem to which the inventer gave his attention, and it resulted in 
the invention of the patent in suit. An inspection of the device of the 
patent, and observation of its action, eannot fail to impress one with 
its value. It is exceedingly simple in construction, works automatic- 
ally and with great certainty, and accomplishes excellent results. ■ It 
can be applied to any coupler of the Janney or kindred type, having 
a bifurcated drawhead and the hook nose, with its intégral lever arm 
pivoted upon one of the horns of the drawhead. This lever arm and 
vertically moving locking pin co-operate, through the instrumentality 
of inclined faces at the points of contact, so as to raise the pin and 
permit the tail of the lever arm to pass under the shoulder of the pin 
upon which the inclined surface is made. Their direct opération ia 
as f oUows : The hook nose of the drawhead of one car, when in the 
process of coupling with another car, is driven against the lever arm 
of the hook nose of the other car. The sudden impact forces the in- 
clined face on the tail of the lever arm against the inclined face of the 
vertical locking pin, and, by means of their continuing wedge-like ac- 
tion, the locking pin is forced up until the tail of the lever passes 
under its shoulder, when the pin drops by force of gravity, and elïec- 
tually locks the hook noses of the couplers. The proof shows that this 
invention has received much public favor. Over 600,000 couplers em- 
bodyiug the device of the patent are now in actual service, and they 
hâve largely superseded ail other devices invented for the same pur- 
pose. Considering the character of the invention itself, and ail other 
facts found in the proofs relating to its value and appréciation, I ând 
no diliSculty in determining the issue of patentability in favor of the 
complamant. 

In considering the défense of anticipation, it is flrst to be observed 
that the several patents pleaded (with the exception of the prior Jan- 
ney and Hein patents, to which I will presently refer) relate gener- 
ally to the old loose link and pin type of coupler, and to other spring 
catches, as commonly found on cupboard doors or garden gâtes. 
Thèse patents, without doubt, show that co-acting inclined faces had 
been employed in the locking process of the link and pin type of 
coupler before the application for the patent in suit was made, but 
I find no évidence of such use in connection with an autornatic ver- 
tically locking pin, operating by gravity, and especially suitable to 
the necessities attending the coupling of freight cars. As already seen, 
the hook coupler, coupling in a vertical plane, otherwise known as the 
"Janney type of coupler," was a wide departure from anything 
shown in the prior art, — so wide as to confer upon the inventer the 
distinction of a pioneer; and this particular type of coupler has so 
oommended itself to the approbation of railroad operators that it has 
largely superseded ail others in practical use. Under such circum- 
stances, the prior art should be caref ully scrutinized, before a court 
should pronounce its discarded and ineffectuai mechanism as the me- 
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clianieal équivalents of a device wliich bas brought success out of fail- 
nre, and given to the world a vahiable contribution to its stock of 
leally useful and bénéficiai knowledge. 

I liave carefiilly eonsidered the several patents pleaded as antici- 
pations in this case, and, for want of time necessary to take up and 
explain ail of them, hâve selected for analysis the Porter patent. 
No. 115,517, of date May 30, 1871, believing it to be an expression 
of the prior art relating to the link and pin type of couplers most 
favorable to the contention of the défendants. This patent shows a 
lever arm acting upon a vertically moving catch pin, and shows that 
the end of the lever and the co-acting surface of the pin hâve inclined 
faces; but the lever is pivoted horizontally, not vertically upon a 
horn of the drawhead, but laterallj- through its body. It does not 
operate with a wedge-like action to force up the pin, but with a clasp- 
ing action, quite like the spring lock of an ordinary cupboard door. 
Its resuit is to make fast one end of a common loose pin (employed 
in the old type of couplers), instead of locking the abutting noses of 
two drawheads, as required in the Janney type. It appears to me 
that the action of this device is so différent from the invention of the 
patent in suit, and the resuit so unsuited to the necessities of the serv- 
ice contemplated by the patent in suit, as to présent no suggestion to 
the ordinary skilled mechanic of the device of the patent ; and in my 
opinion the same may truthfully be said of ail the other alleged an- 
ticipatory devices. 

But counsel say that the former Jannev patents, of 187-3, 1874, and 
1879, and the Hein patent, No. 244,895, of date July 26, 1881, disclose 
the invention of the patent in suit. Thèse jjatents are différent from 
the others relied upon by défendants. They relate to the Janney or 
hook couplers, and they provide a device for locking the pivoted noses 
of two abutting couplers. They w-ell exhibit the repeated efforts 
which were made to secure an effective locker for this new type of 
coupler, but in my opinion they fail to anticipate the invention of 
the patent in suit. None of thèse Janney patents show a vertically 
moving locking pin, and, of course, do not show any inclined face of 
the lever arm adapted to engage an inclined face on such vertically 
moving locking pin, and none of them show a locking pin operating au- 
toraatically by gravity. They each présent a locking block, operate by 
a spring, and move horizontally rather than vertically; and the évi- 
dence shows that, while they produce fair results on passenger cars, 
they are, for the reasons already adverted to, 111 adapted for use on 
freight cars. And, as for the Hein patent, it seems to me that its 
locking mechanism, composed of a block arrangement, or a block and 
dog in connection with a pivoted hook, présents no similarity, either 
in appearance or results, to the device of the patent in suit. 

But it is contended that the prior art, as disclosed in ail of the al- 
leged anticipatory patents, was in 1882 so suggestive as to make the 
device of the patent in suit obvious to an intelligent and skilled 
mechanic; and, with a A'iew of demonstrating such obviousness, the 
defendant's proof shows that in the year 189G, when the évidence in 
this case was taken, it submitted the Janney construction under the 
1879 patent to three skilled mechanics, and, without further instruc- 
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tion, asked them to substitute a vertical lock in lieu of the side or 
laterally working lock of the patent of 1879; and it appears from 
the proof that thèse mechanics, acting separately, each for himself, 
were able to do so, and their results are produced as exhibits in the 
case. Thèse results fairly show the device of the patent in suit, but 
I am unable to regard the action of thèse mechanics as a fair test of 
obviousness, for two reasons: First. They did their work in the 
year 1896, instead of 1882, the date of the patent. During thèse 14 
years mechanical knowledge and skill had made great advances, and 
it does not foUow that if a mechanic in 1896, witli ail the light of ad- 
vanced knowledge in the art, could apply the mechanical knowledge 
as it existed in 1882 to a new resuit, such mechanic could hâve done 
so if he had made the effort in the year 1882. Second. It seems to 
me that the test was unfair for the reason that the question submit- 
ted to the mechanics practically stated the object to be accomplished. 
In other words, they were directed to reconstruct the device of the 
old patent of 1879 so as to couvert its horizontally working locking 
block into an elïectively working vertical pin. A part of the inven- 
tion in this case was to apprehend that there could be an effectively 
working vertical pin. This part of the invention was imparted to 
thèse experts. Their conclusions, for both thèse reasons, are not per- 
suasive. In addition to thèse things, the proof shows that inventive 
skill was specially active from and after 1873, when the hook or Jan- 
ney type of coupler was invented, to so perfect it as to make it avail- 
able to ail the needs of actual service. Différent locking devices had 
been suggested, but no inventor, and certainly no ordinary skilled 
mechanic, had discovered the applicability of the principles of any of 
the old devices to the new resuit accomplished by the patent in suit. 
The proof further shows that after Janney made known the invention 
of the patent in suit, although it was a very simple thing, it took over 
160,000 in money, and three years in time, to so exploit the inven- 
tion as to attract serious attention on the part of the railroad world. 
In the light of thèse facts, it seems to me gross presumption to say 
that the invention of the patent was so obvions, in the light of the 
Porter and other similar inventions, or even in the light of the prier 
Janney or Hein patents, that any skilled mechanic could readily hâve 
discovered and applied it to the type of hook coupler coupling in a 
vertical plane. The language of Mr. Justice Bradley in the case of 
Loom Oo. V. Higgins, 105 V. S. 580, seems to be pertinent to this case. 
He says as folio ws : 

"But it is plain from the évidence, and from tlie very fact tliat it was not 
sooner adopted and used, that it did not for years oecur in this Ilght eveu 
to the most skillful persons. It may hâve been under tlieir very eyes; tliey 
may almost be said to hâve stumbled over it; but they certainly failed to see 
it, to estimate its value, and to bring It Inta notice. * • * Now that it has 
succeeded, it may seem very plain to any one that he could hâve done it as 
well. This is often the case with inventions of the greatest nierit. It may 
be laid down as a gênerai rule, tliough perhaps not an invariable one, that if 
a new combination and arrangement of Isnown éléments produce a new and 
bénéficiai resuit, never attained before, it is évidence of invention." 

On the same subject, Mr. Justice Blatchford, then circuit judge, said 
in the case of Wooster v. Blake, 8 Fed. 429, as follows- 
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"Mneh is said in the évidence on the part of tlie défendants as to the obvi- 
ons c'iiaracter of tliis or that arrangement, and tliat any rneclianic would 
know enougli to do tliis or tliat. Tliis is tlie oft-repeated story in belittliug 
inventions. The invention c-onsists primarily in finding ont wliat mechanical 
opération is necessary to produce the practical resuit arrived at. When sueh 
oi)eration is hit npon, the mechanical work Is easy. It is easy, when the me- 
chanical opération is seen, to say that it was obvions that certain mechanical 
arrangements would affect it; but mechanical arrangements are tried, and 
tried in vain, to reach a practical resuit, because the mechanical arrangement 
which is to effeet such resuit is not yet seen. In looking at the compieted 
thing, the mechanical opération is there; but the inventor, though he knew 
ail about cams and levers, and other mechanical arrangements, did not hâve 
in advance before him the coveted mechanical opération." 

To the same efïect are the cases of Potts & Co. y. Creager, 155 U. S. 
507, 15 Sup. et. 194, and Mast, Focs & Co. v. Dempster Mill Mfg. Co., 
49 U. S. App. 508, 27 C. C. A. 191, and 82 Fed. 327. 

The facts of this case, in the light of the anthorities cited, lead 
to the conchision that the invention of the patent was not anticipated. 
Tlie only other issue left for considération is that of infringement. 
In the light of the proofs, this issue is hardly debatable. Infrinjçe- 
ment is clear. A decree will be entered for the complainant, and a 
référence will be made to a master for an accounting. 



WILSOX et al. v. McCORMICK HARVESTING MACH. CO. 
(Circuit Court of Appeals, Seventh Circuit. February 10, 1809.) 

No. 427. 

1. Patents — Ixfrtngement — Construction op Clatms. 

A feature of construction covered by one daim of a patent for a ma- 
chine caunot be read' into another claim, in whicli it is not mentioned, 
for the purjiose of making ont a caso of infringenient 

2. Same— Improvement iîî Mowino Maorikes. 

The Smith patent, No. 233,03.3, for an improved mowing machine, the 
essential feature of which is a spring so combined with other meclianism 
as to assist in sustainiug the weight of the lingcr-bar throughout its 
length while the machine is in opération, in vlew of the prior art, covers 
a device having only a narrow range of équivalents, and which is not 
infringed by a machine having a spring which, to a limited extent, ex- 
ercises the same function, but only so incidentally and tmdesignedly that, 
had the device preceded that of the patent, it would not hâve been an an- 
ticipation. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This was a suit in equity by George V. Wilson and Elmore A. 
Barnes, surviving co-partners trading as the Hussey Manufacturing 
Company, against the McCormick Harvesting Machine Company, for 
the alleged infringement of a patent. From a decree dismissing the 
bill, complainants appeal. 

This appeal is from a decree dismissing for want of equity the bill brought 
by appellants against appellee charging infringement of letters patent of the 
United States No. 233,035, Issued on October 5, 1880, to Ephraim Smith, as- 
signor of appellants, for "an improved mowing machine." The diagrams ac- 
companying the spécification are shown hère: 



X68 



92 FEDERAL REPORTER. 
JifJ. 




The spécification says: "Fig. 1 !s a top view of the principal parts of a 
mowing machine, showing my Improvements and the mode of their applica- 
tion; Figs. 2 and 3, views of parts detached. Like letters designate cor- 
responding parts in ail the figures. My Invention consists: First, in the ar- 
rangement of a spring-sheave, in connection with the hinge-bar, lifting chain, 
cord, or band, and the lifting and adjusting lever, so that it acts between 
the said hinge-bar and lever upon the chain v^ithont interfering with the 
direct action of the lever on the hinge-bar through the chain: second, in a 
lever mounted on the hinge-bar, arrangea, in eombinatiou with the lifting- 
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fhaln and the flnger-bar, so that the sustaining action of the chain Is directly 
1 rarismitted to the flnger-bar In such a manner as to keep the outer end of 
the ttnger-bar constantly sustained thereby, both when the macliine is at work 
and when the flnger-bar is raised eut of action; and, tliird, in tlie combination 
of this lever, tliuis acting on the finger-bar and acted on by the lifting-chain, 
with the aforesaid spring-sheave, -vvhereby the action of the latter is constant 
npon the flnger-bar through the said lever, substantially as hereinafter speci- 
lied. In the drawiugs, A represents the machine-frame mounted ou vs^heels, 
as usual; B, my improved spring lifting-sheave; R, the drag-bar; E, the 
lifting and adjusting chain; F, the hinge-bar; G, the adjusting and lifting 
lever; H, an arc or segment attached to the said lever, and receiving the 
chain, band, or cord, E, to be partially woiind or taken up thereon; I, my 
improved flnger-bar balancing-lever; and L, the flnger-bar, which hère is to 
be vmderstood as inclnding the cutter-bar and other pai-ts to be lifted there- 
with. * * * The driver, as he sits on his seat (net hère represented), 
moves the lever, G, to raise and adjust the finger-bar hy acting on the chain, 
E, and through that lifting or low eriiig the hinge-bar, F, and with it the finger- 
bar liinged thereto. The spring-sheave, B, is arranged and applied to the 
chain, E, substantially as shown in Fig. 1. ïhe use of this spring-sheave is 
to nearly counterbalanee the hinge-bar, F, and flnger-bar, L, and its ap- 
pendages, and thereby to cause the finger-bar to run lightly ovor the ground, 
and rise easily over obstructions, and lessen side draft on the macliine, and 
also to render the opération of raising the finger-bar easy to the driver. At 
the same time it does not interfère with the direct action of tlie lever, G. in 
raising and lowering the flnger-bar, and in sustaining it at the proper height; 
for, silice it is eoupled to the chain, E, V)etween the said lever and the hinge- 
bar, it acts freoly to balance and lift on the tinger-bar, thereby rendering 
the draft of the same light, the part of the chain between the sheave and the 
lever. G, allowing a slack as well as a faut chain wliile the machine is work- 
ing; but at the same time tlie finger-bar is flrmly sustained ail the time by 
the lever. G, just the same as if the spring-sheave were not applied at ail. 
This is an important feature, since the spring-sheave could not be relied on 
of itself to susrain the finger-bar, and prevent its plunging into the ground, 
on meeting an oljstruction. The chain, E (having prefcral)ly the construction 
shown in the drawlngs), fits with its open links over sprocket projections, c, c. 
on the periphery of the sheave, B, which is mounted on a fixed pivot, d, 
secured to the frame of the machine. The spring, f, within tlie sheave, is 
of suflicient strcngth to nearly counterbalanee the weight of the flnger-bar 
and its appendages, and is adjustable in force by wiuding up on its pivot. 
This spring is peeuliarly mounted in the sheave. Its outer end is eoupled 
to the inner periphery of the sheave by a hook or boit, g, while its inner ead, 
in the form of a hook, holds upon the edge of a notch, h, made in a cyiindrical 
or hollow projection, i, secured around the pivot, d, or formed tlierewith; 
ail substantially as shown in Fig. 3. By this construction, not only bas the 
spring a firm and sure hold at its inner end by the enlarged bearing on which 
it holds, but it is prevented from bearing on the hub of the sheave, and 
consequently from interfering, by friction or pressure, with the free move- 
nient of the sheave. The sheave is turned to wind up the spring to the 
reqtiisite force before mounting the chain, E, over its sprockets, and when 
the forward end of the chain is secured to the lever. G, or its segment, the 
whole device is complète, and ready for opération. When the rear end of the 
chain, cord, or band, E, is attached directly to the hinge-bar, F, which car- 
ries the heel or inner end of the flnger-bar, the lifting action of the same op- 
érâtes simply to lift that end of the flnger bar, tlie outer end of the same being 
dépendent on the ri.gidity of its connection with the hinge-bar to be Htted. 
and there is, consequently, a sagging of tlie said outer end, unless some pro- 
vision is made to lift it properly. For this purpose I employ a balancing-lever, 
I, which is pivoted to the hinge-har, F, at 1, Fig. 2; the inner end, m, of the 
same, being connected directly with the rear end of the lifting-chain, E, 
which has no other connection with the hinge-bar or flnger-bar, and lifts them 
thereby. The outer end, n, of the said lever, 1, bears on the heel end, of the 
flnger-bar Inside of its pivot-joint, and a little distance therefrom, as shown. 
The two arms of the lever are so proportioned in length— the inner arm, m, 
being the longer— as to obtain the desired leverage on the finger-bar to balance 
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it by the lifting of the ehain, E. With tliis constriiGtion and arrangement 
of the lever, I, while tlie mower is in opération, tlie constant lifting of tlie 
spring-sheave, B, on tlie chaiu, E, acts througli tliis lever îo partly sustaiu 
the weight of the iinger-bar, and to keep the outer end thereof elevated, as 
desired, so as to run very liglitly with little side draft on the machine, and 
to ride freely over obstructions; and the elastic movement imparted to the 
finger-bar by the said spring-sheave is made even more sensitive by this lever, 
and when the driver draws on the cliain, E, by tlie lever, G, to raise tlie flnger- 
bar, the connection of the chain being directly with the lever, I, the outer 
end of the finger-bar feels the lifting action as quiclvly as the inner end, and 
it is préférable to so balance the flnger-bar that its outer end will rise a 
little quicker and more than the inner end thereof. Thus the action of the 
lever, I, is eonstantly upon the flnger-bar, and eontrols ail its movements." 

The claims are the follovring, infringement of tlie second and third only 
being alleged: "(l) The spring-sheave, B, in combination with the chaiu, B, 
hinge-bar, F, and lifting-lever. G, arranged to be conneeted with the chain 
between the lever and hinge-bar, and not interfère witli the action of tlie 
lever on the finger-bar through the said chain, substantially as and for the 
purpose herein specified. (2) The lever, I, mounted on the hinge-bar, F, in 
combination with the finger-bar, L, lifting-chain, E, having a yielding support, 
and mechanism for adjusting the chain, and securing it in any desired posi- 
tion, whereby the weight of the flnger-bar is partly sustained, and its outer 
end counterbalanced, when the machine is in opération, substantially as 
herein set forth. (.3) The combination of the lifting-chain, E, spring-sheave, 
B, lever, I, and finger-bar, L, operating together, substantially as and for the 
purpose herein specified." 

The foUowlng is alleged to be a faithful représentation of the combination 
of the third claim: 




The following cuts show the defendant's machine, and a perspective draw- 
îng designed to illustrate the supposed equivalency of a bell-crank lever and 
the spring-sheave of the Smith patent, and the Advance mower, made under 
the patent of April 27, 18G9, to McCormick, Erpelding, and Baker, which is 
alleged to anticipate the Smith patent if the defendan't's machine infringes it: 
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In this eut of the Advance, f is the spring appliod to the heel of the lifting- 
lever, G, exerting its stress in the same direction as in defendant's macliine; 
that is, so as to pull upward on liniis, B, wliieli in turn lift on the long ami 
of supplemental lever, I, which has its fulcrum in the hinge-liar, F, and 
presses witli its short arm, at n, on tlie spur exteuded inward from the shoe 
of the flnger-bar, L. 

Francis T. Chambers, for appellants. 
Eobert H. Parkinson, for appellee. 

Before WOODS, JENKINS, and SHOWALTEK, Circuit Judgos. 

WOODS, Circuit Judge, after maldng the foregoing statement, de- 
livered the opinion of the court. 

Our conclusion is that the court below was right in deciding 
"that, in view of such limitations as ought to be put upon the com- 
plainants' patent, the defendant's device does not infringe." It would 
be impossible, within the reasonable limits of an opinion, to follow 
counsel through hundreds of pages of brief in the discussion of the 
évidence found in the three large volumes which constitute the print- 
ed record. We content ourself with a présentation of propositions 
which are thought to détermine the merits of the appeal. 
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The ârst claim, though not in issue, it is to be observed, does not 
include the lever, I, and connects the spring-sbeave witb. the chain 
"between the lever and the hinge-bar." 

The second claim includes expressly the lever, I, and other parts, 
designated by letters, except the spring-sheave, B, which is included 
by implication only, if at ail. The implication, if admissible, may 
arise from the requirement that the chain, E, hâve "a yielding sup- 
port," and that there shall be a "mechanism for adjusting the chain 
and securing it in any desired position." "A yielding support" for 
the chain, it is évident, might be found in other forms than the spring- 
sheave described. It might be simply a v?heel, or a pulley; but, in 
order both to support the chain and secure it in any desired position, 
the spring-sheave, with its sprocket projections, and the lever. G, or 
the fuU équivalents thereof, would seem to be necessary. That this 
claim is not infringed is clear, not only because the "mechanism for 
adjusting the chain and securing it in any desired position" is not to 
be found in the defendant's machine, but because there is nothing in 
that machine which can be adjusted, and so held, as to operate like 
the chain of the patent in suit. That chain is adjusted and held 
in position not solely by the lever, G, called the adjusting and lifting 
lever, but also by the action of the spring-sheave and its sprocket 
projections, the combined resuit of which is, as stated in the speci- 
flcation, that "it [the spring-sheave] does not interfère with the direct 
action of the lever. G, in raising and lowering the finger-bar and in 
sustaining it at the proper height ; for, since it is coupled to the chain, 
E, between the said lever and the hinge-bar, it acts freely to balance 
and lift on the flnger-bar, thereby rendering the draft of the same light, 
the part of the chain between the sheave and tlie lever, G, allowing a 
slack as well as a tant chain while the machine is at work; but at the 
same time the flnger-bar is flrmly sustained ail the time by the lever. 
G. just the same as if the spring-sheave were not apjdied at ail." 
There are hère features of construction, adjustment, and opération 
which not only cannot be found in the machine of the défendant, but 
cannot be introduced without a reconstruction which would destroy 
its identity. The chain, either slack or tant, between the spring- 
sheave and the adjusting and lifting lever. G, with its segment, H, 
and the conséquent effect upon the opération of the entire mechanism, 
are the characteristics which must hâve been deemed to make the com- 
bination patentable. 

The third claim is a spécifie one for the combination of the parts 
designated by the letters E, B, I, and L, "operating togetlier, substan- 
tially as and for the purpose herein described." The hinge-bar, F, 
is not mentioned, and can be included only by implication. Is the 
implication necessary or justifiable? The lever, I, to be anything 
more than a prolongation of the chain, must, of course, hâve a fuicrum; 
but that might be provided in many ways. It might, for instance, be 
a flxed pivot secured to the frame of the machine, or a pivot supported 
by springs or otherwise, so as not to be rigidly fixed and unyielding, 
and. on that account, perhaps better adapted to serve its purpose. It 
is therefore to be presumed that the claim was not intended to be 
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restricted to the .hinge-bar, F, but to include any fprm of fulcruin 
which mf^ht be found available; that is to say, any form wMeh 
would enable the parts mentioned to "operate together substantially 
as and for the purpose ^ specified." Anything less would not meet 
the requirements of the daim. If a fulcrum cannot be supplied by 
implication, the claim is perhaps void, because it does not show an 
operative device; but that the hinge-bar, F, expressly included in the 
second claim, cannot be read into the third, where it is not mentioned, 
seems to be clear. In McGarty v. Eailroad Co., 160 U. S. 110, 116, 16 
Wup. et. 240, 242, it was suggested that a feature of construction 
described in the spécification should be read into the claims for the 
purpose of sustaining the patent, but the court said: 

"While this may be done with a yiew of showing the connection In whlch 
a device is used, and proving tliat it is aa operative device, we \ino^v of no 
principle of law wliich would authorize us to read into a claim an élément 
which is not présent, for the purpose of making out a case of novelty or in- 
fringement. ïhe difflculty is that, if we once begin to include éléments not 
mentioned in the claim, in order to limit such claim and avoid a défense of 
anticipation, we should never know where to stop. If, for example, a prior 
«iîvice were produced, exhibiting the combination of thèse claims plus the 
springs, the patentée might insist upon reading some other élément into the 
claims— such, for instance, as the side frames, and ail the other operative 
portions of the mechanisni constitutlng the car truck— to prove that the prior 
device was not an anticipation. It might also require us to read into the 
fourth daim the flanges and pillars described in the third. This doctrine is 
too obviously untenalîle to require argument." 

So hère, if it be conceded, on grounds of necessity, that the hinge- 
bar, F, is to be included in the claim, it is equally necessary, in order 
that the parts named shall operate, together with that bar, "substan- 
tially as and for the purpose spetùfled," that the lifting-lever. G, be 
also included. Indeed, that lever, as an auxiliary to the spring-sheave, 
is more important to the complète accomplishment of the declared 
purposes of the invention than is the hinge-bar, F, which, as we hâve 
seen, could be substituted by other means. "This," says the spécifica- 
tion, "is an important feature, since the spring-sheave could not be 
relied on of itself to sustain the flnger-bar, and prevent its plunging 
into the ground on meeting an obstruction. * * » When the 
forward end of the chain is secured to the lever. G, or its segment, the 
whole device is complète, and ready for opération." To demonstrate 
this. it is only necessary to refer to the perspective drawing intended 
to show equivalency between the bell-crank lever found in the defend- 
ant's machine and the spring-sheave in the Smith patent, from which, 
it will be observed, the lever, Gr, is omitted. But for the présent pur- 
pose let it be assumed that the third claim does not include that lever, 
or its équivalent. So construed, the claim is for the combination of 
the lifting-chain, E, the spring-sheave, B, the lever, I (having for a 
fulcrum the hinge-bar, F), and the flnger-bar, L, operating together 
substantially as and for the purpose stated, in so far (it must be fur- 
ther implied) as they may so operate without the aid of the lifting- 
lever, G. The several parts named, even if operative without the 
lever, are not in the appellee's machine. The parts which are found 
there are not approximately équivalent, nor are they combined and 
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adjusted, or capable of being combined and adjusted, so as to operate 
substantially in the same way. 

We are of opinion, furtber, that tbe reasoning by which it bas been 
sought to show equivalency between the McCormick machine and 
that of the patent will establish a like equivalency for the parts and 
combination of the "Advance Mower"; and, that done, the patent 
fàlls by reason of anticipation. If the spring of the McCormick 
machine tends to support the flnger-bar, there is a like tendency, 
perhaps not so strong, but of the same character, in the spring of 
the Advance machine. Neither of them, as adjusted, can be said to 
be "of sufflcient strength to nearly counterbalance the weight of the 
flnger-bar and its appendages." The idea of sustaining the flnger- 
bar by means of a spring connected with the frame of a moving ma- 
chine was not new or patentable in 1880. The support would nee- 
essarily be at the shoe, near the frame; and, in order at the same 
time to sustain tlie outer end of the bar, it was necessary to apply 
a force at the inner end or heel; but that, too, was a simple opération, 
and, in view of well-known devices, could not hâve involved invention 
unless in the means employed. Patentability need not be denied to 
Smith's mecbanism, but in a field of invention so narrow a combina- 
tion like that of the patent could be entitled to only a limited range 
of équivalents. If it be said that the Advance mower was not an 
anticipation because the reflex bearing of its spring on the heel of the 
finger-bar was trifling, and not thought of, or in contemplation by, the 
maker or the patentée, for the same reason the McCormick machine, 
if it had antedated the Smith patent, would not hâve been an anticipa- 
tion. The spring of the Advance machine must always hâve had 
some bearing on the heel of the flnger-bar (the évidence shows in one 
expérimental instance 12 to 20 pounds) ; and though it is perhaps, but 
not certainly, true that the McCormick spring has a somewhat greater 
force of bearing, it is not otherwise essentially différent; and if, for 
such reason, it would not hâve been an anticipation, for the same rea- 
son it is not an infringement. Excepting the si^ring-sheave, the entire 
conception of the Smith patent is embodied in the Advance machine, 
agajnst which the most that can be said is that the spring there shown 
is weak; but plainly invention was not required to strengthen and so 
adjust it as to make it effective, like the McCormick spring, for in- 
stance, if that is in fact more effective. 

Judge SHOWALTEE sat at the hearing of this case, and, some 
months before his death, had prepared an opinion to the effect that 
the third claim of the patent is valid, and had been infringed. So 
much of the opinion as relates to that claim, omitting cuts which ap- 
pear in the opinion of the court, is as foUows: 

The hinge-bar, F, is not expressif' named as a factor in the third 
<tlaim. A serions question arises whether, in view of cases such as 
Terrant v. Lumber Co., 30 Fed. 830, this claim ought not to be held 
void as being for an inoperative combination. But the pièce marked 
"V in Fig. 2 cannot be the "lever, I," without a fulcrum. That fui- 
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crum must be supported, and the hinge-bar, F, with its pivots at either 
end is the support. If the parts or factors expressedin the claim 
are to hâve the quality, as also stated in tlie claim, of "operating to- 
gether * * * as * * * specifled," and "for the purpose 
* * • specified," then we must understand the hinge-bar, F, to 
be part of the combination. It is my opinion * * * that this 
construction may, in view of the spécification and of the language last 
quoted from claim 3, be given to that claim. This was substantially 
the understanding of Judge Acheson, of the Third circuit, as expressed 
in a former litigation concerning this patent. Manufacturing Co. v. 
Deering, 40 Fed. 87. We may add that this construction is not dis- 
puted by the learned counsel for appellee, or by its accomplished ex- 
pert, Mr. See, — -assuming that the opinion of an expert witness is com- 
pétent upon such a question. The mechanism of the third claim is 
the spring fastened at one end to the frame of the machine, namely, 
the stationary spindle upon which the sheave turns, and at the other 
to the peripherj' of the sheave; aod combined with this spring by 
means of the sheave is the chain, secured at one end on the sprockefc 
projections of the sheave, and at the other to the extremity of the 
long arm of lever, I, which lever is fulcrumed on the hinge-bar, and 
has its short arm bearing on the inwardly projecting end of the flnger- 
bar. By force of the spring, the sprocket projections pull, through 
the chain, upward on the long arm of the lever, and thus support a 
portion of the weight of the hinge-bar and lever and of the finger-bar 
throughout its length. If, instead of the flat, eoiled spring in the 
sheave, a helical spring be fastened at one end to a point immediately 
above the center, and at or near the periphery of the sheave, and at 
the other to a forward portion of the frame of the machine, said heli- 
cal spring, being tense between said points, would obviously hâve 
the same function in pulling upward on the chain, E, as the flat, eoiled 
spring of the patent. The combination of the third claim appears to 
be faithfully shown in the following diagram [supra]. If to the 
sprocket projection horizontally in the rear of the spindle the chain 
be attached, and to the one vertically above the spindle the rear end 
of the helical spring be attached, then the eoiled spring may be taken 
ont from the sheave, and the forward half and the lower quadrant of 
the remaining half of thè sheave may be eut away, as may also be 
the portion of the upper rear quadrant between the two named 
sprocket projections. There will remain, in efîect, two spokes, — 
one horizontal, the other perpendicular, — forming a bent lever ful- 
crumed at the angle around the spindle. The chain, as said, will be 
^ttached at the end of the rearwardly projecting horizontal arm; 
the spring, at the end pf the perpendicular arm. With what is thùs 
left of the sheave, and witb the helical spring fastened at one end to 
the frame, instead of the eoiled, flat spring so fastened at one end, 
the action of the combination in sustaining the flnger-bar will be 
substantially the same ais before. The following diagram shows, in 
effect, those portions of the appellee's machine alleged to infringe 
the claim now in question: 
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The flnger-bar, L, hinge-bar, F, and lever, I, of the patent in suit are 
hère duplicated. The link, E, replaces the chain, E, of the patent in 
suit, the bell-crank lever replaces the sheave, and the helical spring 
— very strong in apjjellee's machine, and stretched about to the limit 
— replaces the tlat, coiled spring of the patent. The spring in appel- 
lee's machine, as hère illustrated, pulls from a ûxed point on the 
tongue; the Hat, coiled spring in the machine of the patent from a 
point on the spindle of the sheave, vi'hich, as already noted, is also 
flxed as a part of the frame of that machine. The combination used 
by appellee seems to be substantially identical in resuit and mode 
of opération with the tliird claim of the patent in suit, as well illus- 
trated by the following diagram. [This référence is to the diagram 
designed to show "equivalency of bell-crank lever and sheave," supra.] 

It is insisted by counsel for appellee that, when the machine com- 
plained of is in operative adjustment, — as shown in the two diagrams, 
— the spring does not exert any substantial force to raise the for- 
ward arm of the bell crank whereby the hnk, E, is made to pull on 
the long arm of lever, I. The third or perpendicular arm of the 
bell crank in appellee's machine is extended upward in the form of 
a handle to be worked by the driver in raising the flnger-bar and 
hinge-bar out of operative position, — a process analogous to one ob- 
vious use of the lever. G, in the machine of the patent. In the case 
of each machine it will be noticed that the spring strongly aids this 
lifting action of the hand-lever. Counsel for appellee insists that 
the helical spring merely sustains the handle. G, the link, E, and the 
lever, I, so that rattling is prevented, but without pressure on the heel 
of the finger-bar sufficient to affect its action to any degree; and that, 
92 B\— 12 
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apart from this slight tonsion to prevent rattling, the function of the 
helical spring is to aid the driver in raising the flnger-bar and hinge- 
bar from the ground, and entirelj- out of operative position. Touch- 
ing the actual lifting effect of the helical spring, the record contains 
a mass of testimony more or less contradictory concerning weighing 
tests made when the spring was in place and when it was detached. 
Without analyzing this testimony and the varying conditions of thèse 
tests and of the machines subjected to the same, it would seem entirely 
certain, on the mechanical principles ob^'iously involved, that the 
helical spring of appellee's machine is functional in sustaining to a 
very substantial degree the flnger-bar when that machine is in opéra- 
tion. That spring, as already noted, is very strong, and, when the 
machine is working, very tense. Without going at large into the 
mechanical principles of the lever, the model of appellee's machine 
introduced in évidence shows that a straight line drawn from the 
center of the pivot of the bell crank at right angles to the direction 
of the forward arm and downward to the central longitudinal line 
of the stretched spring will be in length about one-third the distance 
from the bell-crank pivot to the point where the link is attached at 
the end of the forward arm. This is the position when the machine 
is working. The upward pull of the forward arm on link, E, ought, 
therefore, to be something like one-third of the force exerted liorizon- 
tally by the stretched spring. In one form of machine used by appel- 
lee the forward end of the spring is held on the lower extremity of a 
lever bent to au angle, pivoted at the angle on the tongue, and with 
its upper arm bearing against an upright pièce, which latter is again 
pivoted at its lower end on the tongue forward of the bent lever 
pivot, and connected at its upper end, by what is called a Connecting 
link, with the lever, Q, at a point above the pivot of said last-named 
lever. The continuons lifting force of the spring, since it is counter- 
balanced to some extent by what is called the Connecting link, seems, 
on a casual inspection of the drawing, to be less in this machine than 
in those where the forward attachment of the helical spring is a flxed 
point on the tongue. Whether this be so or not is, however, immate- 
rial. But we note on the machine which has the "connecting link" 
and "equalizing lever" a rod from the inner shoe extending diagonally 
upward and forward to the whiffletree attachment. This rod is pulled 
by its forward end to lift or ease from the ground the inner shoe as 
the horses draw the machine in mowing. Plainly, the helical spring 
is depended on to balance the outer shoe, and prevent its dragging in 
response to the continuous upward pull of the rod referred to on the 
inner shoe. Without dwelling on the matter, the better conclusion 
seems to be that the spring in appellee's machine opérâtes in the same 
way, and substantially to the same resuit, as the spring in the com- 
bination of the third claim of the patent in suit. 

It is insisted that the combination of the third claim is anticipated 
by a machine called in the record "The Advance," and made on the 
Unes of a patent issued April 27, 1869, to McCormick, Erpelding, and 
Baker. Fig. 2, which accompanies the spécification of that patent, is 
hère shown: 
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The parts to be looked at are the lever, H, pivoted to the frame of 
the machine immediately below, h'^, the crooked link, g, pivoted at its 
forward end to the lower end of the lever, H, and the chain, g^, wliich 
passes from the rear end of link, g, over the rocking segment, G, and 
down to the longer arm of a lever, which is not lettered, but which 
(•orresi)onds to the lever, I, of the patent in suit. If the lever, H, 
were not held approximately upright by a catch of some sort on the 
frame, then, when the machine is in opération, said lever wonld drop 
forward to the tongue, its lower end being pulled on by the weight 
of the chain and the rocking segment, G, which latter would drop 
down, swinging on its pivot, and be overbalanced by its own weight 
and that of the loosened chain. If the lever. H, were held upright 
by a fixed or rigid catch or notch, it would be eontinually rattling 
against its support by the varied impulses from the finger-bar — 
through the lever, chain, and segment — as the machine is drawn over 
the ground. The use of the lever. H, is to raise the finger-bar, as 
occasion may require, entirely ont of operative position. In order 
to keep the handle upright, and within reach of the driver, and in 
order to keep the chain and segment in position, and to prevent rat- 
tling, a straight spring, h% Is fastened at one end by a boit to lever 
H. The other end extends downward, and is caught, when the ma- 
chine is in opération, against a projection of some sort from the 
frame. As indicating the function oiÉ spring h^, the spécification of 
the patent saj^s: "A spring, h^, on the lever, serves to keep it in 
a position convenient to the hand. A link, g, and chain, h^ [this is 
a mistake; the letter is g^], connects this lever with the flnger-beam, 
flrst passing over the rocking segment. G." It will be seen that the 
idea of taking from the finger-bar its two shoes, lever, and hinge- 
bar a portion of the combined weight, so as to float the finger-bar 
throughout its length more lightly over the ground, is not contained 
in this patent. The spring h^ is not located in the right place, and 
has not to any degree the function of the spring in the sheave of the 
patent in suit, or of the powerful helical spring of appellee's machine; 
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and the resuit of the combination is not the result of the combination 
specifled in claim 3. 

In the model of the Advance machine put in évidence the hand- 
lever, when the machine is in opération, inclines decidedly forward. 
The spring h^ is curved in its upper part lilie the letter S. Its lower 
end, coming down nearly straight, bears against a ledge on the 
frame, thus preventing the lever from dropping further forward, and 
holding it against the slight pull on its lower end, needed to keep 
the chain and segment in position. It is not contended by appellee 
that this spring has the function of claim 3 in lifting and floating 
the finger-bar and its appendages. The insistence is, as already 
stated, that the helical spring of the machine complained of has sub- 
stantially no other function than that of the spring in the Advance 
machine, or of the spring n^ in the patent of April 27, 1868. It may 
be hère added that the little spring of the Advance and of the patent 
last named is not secured at one end to the frame of the machine as 
in claim 3, or as in the machine complained of. This spring merely 
affords an elastic support for the hand-lever, it is carried by the hand- 
lever, and its lower end bears or thumps intermittentlj' against the 
ledge or bearing place on the frame as the machine is drawn over the 
groqnd in mowing. 

A patent to one Heston under date of February 6, 1872, is much 
dwelt on as going to the matter of anticipation. This patent shows 
a lever hinged to a drooping; corner of the frame of a mowing ma- 
chine, and with its shorter arm bearing on the heel of a finger-bar, 
also hinged at said corner. The spécification contains the foUowing 
statements: 

"The long arm of this lever projects Inwardly, or toward to rear of the 
machine, where its position may be controlled by any suitable device erected 
upon the machine for that purpose; or a weight may be attached to it, which 
shall counterbalance the outer end of the cutter-bar, and thus such bar be kept 
in its position by Changing the position of tliis arm of tlie lever, the opposite 
or short arm of which bears upon the inner end of the cutter-bar." 

The patentée goes on to say, with référence to the working of his 
device, that his lever "will be operated so as to cause its inner end 
to assume a higher or lower position with référence to the frame 
of the machine, which opération will cause the outer end of the 
finger-bar to be raised or lowered, and thus the grass may be eut of 
an even length, whether the machine be used upon even or uneven 
ground." The function of lifting on the inner shoe, and so changing 
its weight or bearing on the ground to correspond with the lift on 
the outer end of the finger-bar, is not suggested in this patent. If 
a weight be attached to the extremity of the long arm of the lever, 
the efl'ect would be to pull up the short arm, and so drop the outer 
end of the flnger bar, with its full weight, on the ground. If the 
longer arm of the lever be curved upward and backward over tlie 
shorter arm till it droops across and forward of the finger-bar or 
cutter-bar, a weight attached to it might "counterbalance the outer 
end of the cutter-bar," but the inner shoe, instead of being also eased 
from the ground, would be pressed down by the added weight so 
hung upon the forwardly bent and projecting long arm of the lever. 
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Now, assuming that a weight would be the same in action for the 
purpose of floating a finger-bar as a spring, and assuming a familiar- 
ity with the combination of the third claim of the patent in suit, 
or the like combination as used by appellee, one might well devise 
a coupling between the long arm of Heston'a lever and the frame of 
the machine which would serve as a prototype. But this would be to 
construct the anticipating device, rather than to fiud it in the prior 
art. 

The decree below is affirmed. 



WESTEEN BLECTRIO CO. T. WESTERN TEL. CONST. CO. et aL 

(Circuit Court of Appeals, Seventh Circuit February 7, 1899.) 

No. 421. 

Patents — Construction of Claims— Improvement ts Telephonb Switches. 
The Roosevelt patent, No. 215.837, for an Improvement in téléphone 
switches, Is entitlcd to only a very narrow construction, and is limited 
to the mechanlsm descrlbed for so Connecting the transmittlng Instrument 
with a spring switch that the unsliillled operator, without intending or 
understanding the resuit, shall eut eut and in the call bell by the act of 
raising and dropping the instrument in using it. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This was a suit in equity by the Western Electric Company against 
the Western Téléphone Construction Comi)any, James E. Keelyn, 
Madison B. Kennedy, and Isador Baumgartl, for the alleged infringe- 
ment of a patent for an improved téléphone switch. From a decree 
dismissing the bill, complainant appeals. 

This suit was brouglît to obtain an accounting, and an Injunction against 
tafringement of letters patent of the United States No. 215,837, Issued on 
May 27, 1879, to Ililborne L. Roosevelt, of New York, for an "improvement 
in téléphone switches." The spécification, excepting the technical description 
of the device, reads as foUows: "It is a matter of considérable Importance 
in connection with several télégraphie transmittlng instruments, more 
especially téléphones, that the opération of the transmittlng instrument should 
automatically signal to the receiving instrument at the other end of the Une 
the fact that a message Is about to be transmitted, whereby the receiving 
operator is enabled to prépare himself for the réception of such messages. 
This Is particularly true where the transmittlng operator Is not of necessity 
a skilled person in the electricaJ art. An Instance of this can be readily 
glven: Supposing It is desired to transmit a message to a distant point by 
means of a téléphone or similar transmittlng Instrument, It is obviously dé- 
sirable that the mère fact of the préparation of such transmittlng instrument 
or téléphone for sendlng the signal should of itself prépare the receiving 
operator at the other end of the line for the réception of the message. If, 
for Instance, a téléphone were hanging in a position to be raised by the trans- 
muter, It would be very désirable that the mère fact of raising such téléphone 
to the lips should of itself Inform the receiving operator that a message 
was to be transmitted. My Invention Is designed to accomplish this resuit. 
• * • It is obvions that by this arrangement unslilUed persons must, as it 
were, automaticaJly make ail the necessary changes and switchings from the 
signal battery and bell-cail to the transmitting and receiving téléphones, and 
that this is done without the possibility of mistake." The first, second, third, 
and seventh claims, of which infringement is alleged, read as followst "(1) 
The combination, with & téléphone, of a circuit closing ce changing portion 
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and screwg or points, the circuit-closing portion belng arrangea to be placed' 
in contact with one serew point through the Influence of the téléphone when 
net being used, and to be placed in contact with the other screw or point when 
the spring Is freed from the influence of the téléphone, substantially as de- 
scrlbed. (2) The combination of a spring switch, Connecting wire connected 
therewith, and a transmltting instrument suspended thereto, substantially 
in the manner described, whereby the raising of the transmltting instrument 
causes the spring switch to make or break or alter the electric current. (3) 
The combination of a spring switch and Connecting wire connected therewith, 
and a transmltting instrument suspended thereto, comblned and connected 
together, substantially as herein described, whereby a circuit is made through 
a signaling instrument when the weight of the transmltting instrument is on 
the switch, while the circuit is closed through the transmltting instrument 
itself when its weight is removed from the switch." "(T) The combination 
of a Connecting wire carrying an electric circuit, and attached to the spring 
switch having contact points, and a transmltting Instrument suspended to 
sald spring switch, connected and comblned substantially as described, where- 
by the weight of the transmltting Instrument upon the switch causes the 
switch to complète a circuit through itself, and to a ground or signaling in- 
strument, while when the transmltting instrument is raised a circuit is made 
through sald transmltting instrument." 

Fig. 1 of the patent Is essentially the same as the left-hand portion of Pig. 
2, hère reproduced: 
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The appellees niade and sold two forms of apparatus, of which the record 
contains diagramatic illustrations, whieh are agreed to be correct. Tliey both 
infriuge, if either does, and the diagram of one only }§ liere reproduced*: 



jDcaara nv7?e/endan h 
G/iJltiratu^ }i(ê, JL 




Ll 



J 



The prior art in évidence eonsists of letters patent No. 93,816, issued on 
August 17, 1869, to Eugène Fontaine, for an "improvenient in electric tire 
and burglar alarins," and No. 103,150, granted on May 17, 1870, to Sylvanus 
D. Cushman, for "improvements in signal boxes for iire-alarm telegraphs." 
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The court below found that there had been no infringement, and in the course 
of its opinion said: "I feel myself compelled, in view of the then state of tlie 
Jirt, and of the spécifie difflculty that the mechanism of Eoosevelt was avowed- 
ly intended to circumvent, to hold that his patent is self-limited to sucii 
mechanism as automatically cuts in and ont the call bell (including the ring- 
ing of the same) by the mère act of lifting and dropping the téléphone. In 
the défendant' s téléphone, the call bell is in circuit before the receiver is lifted; 
in the complainant's, the act of lifting puts it in circuit. In the defendant's 
mechanism, when the connection is closed the receiver must be hung upon 
a fork, — a preseribed manuaJ act ou the part of the operator; in complainant's, 
it is dropped on its cord, thus avoiding this otlierwise definite manual act. 
In the Eoasevelt mechanism, the lifting of the téléphone actuates the circuit 
so as to ring the bell; in the defendant's mechanism, such actuation is only 
obtained by the manual turning of a crank or pressing of a button. In ail 
thèse respects the defendant's mechanism is clearly differentlated from Roose- 
velt's purpose, viz. an arrangement whereby conscious manipulation of the 
switches and the call bell was to hâve been dispensed with. I recognize that 
the conception of changing back and fortli the switches by virtue of the rest- 
ing and lifting of the téléphone upon the forks is a close copy of Roosevelfs 
conception, and that perhaps his claims, standing apart from his description, 
are broad enough to cover the incidental déviations. But, after ail, the main 
purpose of the invention must control the scope of the claims, and such pur- 
pose certainly did not include the defendant's mechanism." After a quota- 
tion of this part of the opinion, the brief for the appellant says: "Such re- 
striction of the claims, especially those of a pioneer ijatent like that of Roose- 
velt's, we contend, is unwarranted. The défendants bave added a hook to 
their spring switch, so that the weight of the téléphone may come directly 
upon the switch, instead of liaving the cord attached to tlie switch, so that 
the weight is placed upon the switch through the médium of the cord. The 
actual working of tlie switch in each case will be foiindsubstantially identical. 
For example, as shown in Fig. 2 of the patent, we iind the circuit of the bell, 
B, closed at A', and the circuit of the téléphone, ï", opened at P'; that is, 
when the weight of the téléphone is on the switch, as shown in Fig. 2, the 
bell is in circuit; when, the weight of the téléphone is removed from the 
switch, the spring switch moves from contact A' to P', thus opening the cir- 
cuit of the bell at A' and closing the circuit of the téléphone at P'. In each 
of the défendants' devices precisely the same switching is accomplished by 
placing the weight of the téléphone on the hook and by removing it from 
the same. The second sentence of the passage quoted from Judge Gross- 
cup's opinion states, in substance, that in défendants' apparatus the call bell 
is in circuit before the receiver is lifted, but that in complainant's apparatus 
it is the act of lifting the téléphone which. puts the bell in circuit. It is true 
that in each of the forms of défendants' apparatus the call bell is in circuit 
before the receiver is lifted, but our considération of the circuits of Pig. 2 
of complainant's patent shows that the same statement is also true of com- 
plainant's apparatus; that is, there is no distinction in this regard between 
complainant's apparatus, as illustrated in Fig. 2, and défendants' apparatus, 
as illustrated in diagrams No. 1 and No. 2, and as shown in the models 
'Wall Set' and 'Desk Set.' It is intimated that Eoosevelt's claims, standing 
apart from his description, are broad enough to cover the incidental dévia- 
tions found in défendants' apparatus. This makes clear, we think, the main 
question involved in this appeal. It is as to the légal construction of the 
claims in question, considered in connection with the descriptive portion of 
the speciflcation. The record shows that this Roosevelt switch is the very 
flrst automatic switch in the art. The claims in question are not broader 
than the prior art warrants. Their language is broad enough to subordinate 
the défendants' apparatus. Must, then, détails mentioned In the speciflca- 
tion be injected into them so as to make them of no value whatsoeverî" 
The experts hâve asserted their opposing riews with great positiveness and 
zeal, one of them asserting that the patent in suit is "one of a very high order, 
possessing the attributes of novelty and inventive ingenuity in the highest 
degree," while the other concludes his review of the prior art with a déclara- 
tion of belief that he had demonstrated the total lack of invention "in the 
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devices or the association of devices for tlie purpose described and claimed" 
at the date of the application for the patent. 

Charles A. Brown and George P. Barton, for appellant. 
Stanley Stout, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge, after stating the case, delivered the opinion 
of the court. 

The Roosevelt patent is for a mechanism, purely. It is designed 
for use in connection with téléphones, but its essential character is 
no more affeeted by that fact than the character of a device for open- 
ing and closing a gâte in a head race would be affeeted by the fact of 
its use for turning off and on and regulating a cnrrent of water on its 
way to a mill wheel. Electric currents, whether carried upon the 
wires of a téléphone or a telegraph, were not new, and by no pretense 
can be brought within or made to affect the scope of this patent. 
Switches employed in télégraphie and téléphonie devices to shift the 
electric current from one wire to another were not new. Such a 
switch, connected permanently at oue end with a current conducting 
wire (x in the patent), and capable of being shifted at its other end 
from one point of contact to another (as from P to A in the patent), 
was a matter of common knowledge, and the problem for the solution 
of whieh Eoosevelt obtained a patent was to effect that shifting 
automatically. That problem was not a whit différent mecbanically 
because the purpose was to shift and direct the passage of electricity 
over wires, than it would hâve been if the wires had been tubes 
through which the passage of a liquid was to be determined by the 
opening and closing of valves by means of a shifting switch or lever. 
It was, of course, no problem at ail, to mechanics of ordinary skill, 
after the téléphone was invented, with a switch in position, to devise 
means of shifting the movable end from the point of normal contact 
to the other point prepared for it ; but, if the like had never been done 
before, it would doubtless hâve been an inventive achievement to 
provide for an automatic movement of the switch, which should be 
effected by the mère use of the téléphone in the ordinary way in the 
hand of an unskilled operator. The like had been done, however, by 
Cushman, when he devised a signal box for flre alarms "with a switch 
mechanism so constructed and arrangea that the shutting of the outer 
door of the signal box switches the electro-magnets out of the télé- 
graphie circuit," etc. That switch, as a mechanism, is not to be dis- 
tinguished from this of the patent because the particular results to be 
accomplished are not the same, and are not brought about exactly in 
the same way. The shifting of currents by a switch is one thing. 
The subséquent course of the currents, and what they do or what is 
done with them, are différent things, unaffected by, and without effect 
upon, the character of the switch. So, too, the idea and a form of 
automatic switch are illustrated in the burglar alarm of Fontaine. It 
is therefore impossible, even without looking for automatic switches 
in the mechanie arts outside of electrical devices, to concède to this 
patent the character of a pioneer invention. It need not be said that 
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tliere was no degree of invention in so eonnecting the trausmitting. 
instrument witli the spring switch tliat tlie unskilled operator, with- 
out intending or understanding the resuit, sliould aceomplish the nec- 
essary movement of the switeh merely by lifting the instrument, and, 
on quitting, should involuntarily, and with equal want of understand- 
ing, restore the switch to its normal position simply by releasing his 
hold of the instrument. This, the spécification puts beyond doubt, 
was what the patentée supposed he had accomplished ; and, the inven- 
tion being from necessity very narrow, there is no good reason for 
giving a wider scope to the claims of the patent, even if by their terms 
they are not so limited. In the second, third, and seventh claims, thfr 
transmitting instrument is described as suspended to the switch ; and 
the same meaning is made évident in the flrst daim, by the terms of 
which the switch is "to be placed in contact with one screw point 
through the influence of the téléphone when not being used," and "is 
freed from the influence of the téléphone, substantially as described." 
No claim of the patent can fairly be given a construction which 
would include either form of apparatus manufactured by the appellees. 
The decree below is therefore aflSrmed. 

Judge SHOWALTER did not participate in this décision. 



DEERE et al. v. ARNOLD. 

(Circuit Court, N. D. New Yoriî. January 3, 1899.) 

No. 6,357. 
Patents— Harrows. 

The Barley patent, No. 256,619, for improvements in harrows, con- 
strued as to the flfth claim, which relates to a method of fastening the 
harrow teeth to a donble-flanged beam in such a manner that they can l>e 
adjusted eJther vertically or at any desired inclination to the beam, and 
«uch claim helâ valid and infringed. 

This was a suit in equity by Deere & Co. against O. M. Arnold for 
alleged infringement of a patent for improvements in harrows. Final 
hearing. 

John B. Bennett, for complainants. 

J. H. Whitaker and G. A. Prévost, for défendant. 

COXE, District Judge. This suit is founded upon letters patent, 
No. 256,619, granted to James H. Barley, April 19, 1882, for improve- 
ments in harrows. The invention, so far as it is in issue in the prés- 
ent controversy, relates to a new and improved method of fastening 
the harrow teeth to a double-flanged beam "in such a manner that they 
can be adjusted to stand vertically to the side of the beam, or at any 
desired inclination thereto." The flfth claim only is involved. It is 
as follows: 

"In a harrow, the combination of a tooth-holder with the double-flanged 
beam, the plate being clamped thereto and inserted between the flauges of 
the beam which holds the plate and tooth in position, substantially as and for 
the purpose shown and described." 
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The défenses are defective title, lack of invention and noninfringe- 
ment, if tlie claim be construed as tlie défendant contends it should be. 

The éléments of the fifth claim are as f ollows : In a harrow : First. 
A tooth-liolder. Second. A double-tlanged beam. Third. The plate 
of the holder clamped to the beam between its flanges. Fourth. A 
tooth held in position by the holder against the edges of the beam. 

The construction of the holder will be made plain by the foUowing 
diagrams : 
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Some time after the date of the patent the complainant issued an 
advertising circular on which appeared a diagram of the structure 
of the fifth claim, as well as diagrams of ail its separate éléments, 
as the complainant understood the invention and construed the 
daim. The defendant's structure is a servile imitation of thèse dia- 
grams, but he insists that the claim cannot be interpreted to cover such 
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a structure. Unquestionalbly "oiie of tlie spécial features of the 
invention is so to connect thèse teetli to the sides of the beams that 
they can be used in two or more différent positions." This adjust- 
ability is secured by making the bloclis or plates polygonal in shape, 
the diagonally opposite corners being chamfered off to admit of the 
limited movement described. The defendant's tooth bas no latéral 
movement, but stands vertically, precisely like the tooth sliown in 
complainant's circular. The sole question upon thls branch of fim 
case is whether the âfth claiin covers a structure where the corners of 
the plate are not beveled ofï and where the tooth can only hâve a 
vertical position, except as it acquires an inclined position by the 
oscillating of the bars. There can be no doubt that the spécification 
refers to such a structure and that the âfth claim covers it, unless the 
claim is to be limited to polygonal blocks, in which event there is 
no patentable distinction between it and the fourth claim. The ques- 
tion may be stated still more succinctly as follows: Can one who 
drives V-shaped wedges into the spaces between the flange and the 
blocks of the fourth claim, so that the blocks will not turn, escape in- 
fringement? It is thought that the fallacy of the defendant's position 
lies in the assumption that many of the gênerai features of the pat- 
ent, which are described in the flrst branch of the invention and which 
are covered speciflcally by the other claims, must be imported into 
the fifth claim. The court is unable to see why the claim may not be 
construed to cover the novel device for attaching, rigidly, a spilie- 
tooth to a U-shaped harrow bar. If so construed there can be no 
serions dispute as to infringement. It surely cannot be maintained 
that the shape of the tooth, the width of the bar or the length of the 
flanges are of the essence of the invention. Of course the fact tliat 
the defendant's harrow has a pivoted tooth bar instead of pivoted teetli 
and the fact that the bars are set at différent angles to the Une of 
draft, are innnaterial in view of the suggested construction. I^t it 
be assuraed that a harrow maker takes the bars of the patent with 
teeth attached, precisely as shown in Pig. 2 of the drawings, except 
that the teeth are vertical, and the nut is screwed up so that the teeth 
are held rigidly against the flanges. Thèse bars — -the identical struc- 
tures described in the Barley patent— are then assembled to form a 
lever harrow and are set at right angles to the line of draft. Can it 
be maintained that one who thus appropriâtes the exact device of the 
daim can escape infringement simply because be uses it in slightly 
difîering environments? It is thought not. And yet this is precisely 
what the défendant has done except that his block is rectangular in- 
stead of polygonal. He might hâve used the latter form as well. 
With the bars at right angles to the line of draft the chamfered corners 
of the block perform no function whatever. By omitting a whoUy 
useless function it is contended that he is able to avoid infringement. 
If the position be correct that the plate of the claim must be polygonal, 
it leads to the absurdity that the tooth and fastener now used by the 
défendant do not infringe, while the tooth next to it on the same bar, 
and which is similar in every respect, except that the diagonally oppo- 
site corners are eut away, does infringe, although the two perform the 
identical function in the identical way. To hold this will be to reward 
infringers for their ingenuity. 
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At the close of defendant's brief the proposition is advanced that the 
claim is void for want of patentability. The invention is certainly a 
simple one, but the record establishes beyond a doubt that the patent- 
ed holder is one of the most effective and durable devices Icnown in 
the art for holding a harrow tooth in position. The art abounds iu 
similar contrivances ail of them free to any one who wishes to use them, 
and yet the tenacity with which the défendant clings to the patented 
device, in the face of litigation, is of itself a persuasive tribute to the 
value of the invention. The complainant is entitled to the usual de- 
cree. 



GEISER MFG. CO. et al. v. FRICK OO. 

(Circuit Court, B. D. Pennsylvania. January 31, 1899.) 

No. 58. 

Patents— AssTGSMENT of Future Inventions— Consthuction of Gr.^nt. 

An employé of a manufacturing company granted to it ail liis "patents, 
inventions, and improvements," now existing and used by it "in the manu- 
facture and sale of said liereinafter mentioned machinery"; also "ail 
inventions and improvements in said machinery hereafter ruade" by him; 
also "ail new designs of sueh machinery hereafter made by him" "while 
in the employ" of the company. The machinery referred to included, 
among other things, the "New Peerless Threshing Machines." Held, that 
the improvements mentioned in the second clause of the grant were to 
pass, even if made after the grantor eeased to be in the company's em- 
ploy, while the "new designs" mentioned in the third clause were only 
to pass if made while his employment continued, and that such "im- 
provements" included every invention not so divergent from the existing 
machine as to be radically distinctive or to constitute a new type. 

In Equity. 

Strawbridge & Taylor and Jos. C. Fraley, for complainant, 
Francis Rawle and Frank P. Fish, for respondent. 

DALLAS, Circuit Judge. The Geiser ]\lanufacturiug Company is 
the only substantial plaintiff, Frank F. Landis having been made a 
party to the bill merely for conformity. The suit is brought upon let- 
ters patent No. 541,101, dated June'lS, 18!t5, and No. 502,625, dated 
June 23, 1896. The single question in the case is as to the Geiser 
Company's title to them, which rests upon a certain contract, the 
material part of which is as f ollows : 

"Agreement in duplicate, made and entered into this 5th day of April. ISU.'l 
by and between F. F. I^andis, of the borough of Waynesboro, county of Frank- 
lin, State of Pennsylvania, party of the first part, and the Geiser Manufat^ 
turing Company, a corporation existing under the laws of the state of Penn- 
sylvania, and having its principal office in said borough Qf Waynesboro, party 
of the second part, as foUows: ïhe party of the lirst part, for the considér- 
ation hereinafter named, doth hereby give and grant uuto the party of the 
second part, its successors and assigns, the exclusive right, within the United 
States of America, to use in the manufacture of the hereinafter mentioned 
machinery, and parts of same, in its factory at Waynesboro aforesaid, and 
in such branch factory or factories as it shall cstab'lish witliin said Fniced 
States, ail the patents, inventions, and improvements of him, the parry of the 
flrst part, now existing and used by the party of the second part in the man- 
ufacture and sale of said hereinafter mentioned machinery; also the exclusive 
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right to use, as aforesaid, ail myentions and improvements in sald machinery 
hereafter made by the party of the first part; also ail new designs of such ma- 
chinery liereatter made by tlie party of tlie flrst part while in the employ of 
the pai'ty of the second part; also ail Inventions and improvements hei-eafter 
made by the party of the first part in the machinei-y covered by such new 
designs." 

This extract contains the language by which the parties intended 
to identify the subject-matter of the grant; and the meaning of that 
language must, if possible, be accurately ascertained, in order that 
the ownership of the patents sued on may be rightly determined. The 
machinery referred to as "the hereinafter mentioned machinery, and 
parts of same," and as "said hereinafter mentioned machinery," and also 
as "said machinery," is that which is afterwards speciflcally designated 
as "Peerless Portable Engines, Domestic Engines, Peerless Traction 
Engines, New Peerless Threshing Machines," etc.; but, as both the 
patents in suit relate to threshing machines, the enumeration of other 
and wholly distinct machines is immaterial. Upon this understand- 
ing, and in view of the fact that Landis was not in the employ of the 
Ueiser Company when he made the inventions in controversy, that por- 
tion of the grant with which this litigation is concerned appears to be 
of the exclusive right to use, in the manufacture of New Peerless 
Threshing Machines and parts of same, ail inventions and improve- 
ments in those machines made by Landis after the 5th day of April, 
1893. Thèse patents are for inventions in threshing machinery, and 
were made by Landis after that date. Are they for improvements 
in New Peerless Threshing Machines? This is the crucial question in 
the cause, and, that it may be rightly solved, it is necessary — First, 
to deflne what the parties meant by "improvements in New Peerless 
Threshing Machines"; and, second, to détermine wliether that phrase, 
as so defined, is or is not inclusive of the inventions to which this 
i-ase relates. 

The conclusion which I hâve reached upon the first of thèse subjects 
is, in my opinion, strongly supported by the extrinsic évidence; but it 
is unnecessary to refer to it, for, without looking beyond the contract 
itself, I believe the intent of the parties may be clearly discerned. It 
provided that Landis was to be in the employ of the Geiser Company, 
with gênerai supervisory power; and it is évident to me that it was 
contemplated that during the continuance of tliat employment any in- 
ventions and improvements which lie might mal<e would, if capable 
of such application, be applied by him to the New Peerless Machines 
of that Company, and that it would hâve the exclusive right tq use 
them. Landis covenanted to "contribute his best skill and ability," 
while in the employ of the Ceiser Company, "to promote its welfare"; 
and if, while so employed, he had assigned to a rival manufacturer any 
of lus inventions and improvements which he might hâve appropriated 
to its New Peerless Machines, he would hâve rendered himself liable 
to the charge of having acted in fraud of his agreement, and could not 
hâve refuted that charge by invoking a narrow interprétation of his 
grant, for the purpose of excluding from its opération any inventions 
and improvements which his skill and ability had devised and which 
might bave been so appropriated. Such was the nature and extent 
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of his obligation while his employment existed, and it became no leas 
stringent and compiehensive wlien that employment ceased. Im- 
provements made after its termination were granted preciselj as were 
those previously made. When the contract was entered into, tlie 
relation of the parties, as employer and employed, was established 
for an indeflnite period; and althougli, no doubt, they had the sub- 
sistence of that relation primarily in view, yet it was not proposed that 
its discontinuance should vary or affect the right of the Geiser Com- 
pany to ail improvements made by Landis. Furthermore, improve- 
ments made after the date of the contract were as broadly granted 
as were those which were then existing. The only restrictions were 
that the existing improvements should be then "used" in said ma- 
chinery, and that the improvements thereaf ter made should be "in said 
machinery." Notwithstanding the variation in the language of thèse 
phrases, which resulted from the fact that in the one instance things in 
esse, and in the other things in posse, were referred to, it is obvious 
to me that they were intended to hâve the same significance. There 
is no good reason to suppose that the existent improvements were to 
be of one kind or class, and those thereafter to be made of an- 
other. As to both, the company was desirous of seeuring "ail inven- 
tions and improvements" which might be used in its New Peerless Ma- 
chines, and ail of thèse Landis agreed that it should hâve. Capability 
of being "used" was the criterion which the parties had in mind, as 
applicable both to existing and to future improvements. As to the 
former, this capability was absolutely deterniined by actual use; and, 
as to the latter, it was conchisively assumed to resuit from their being 
"improvements in said machinery." As to both, I repeat, the thought 
was the same: Improvements which were then used in said ma- 
chinery, or which, if thereafter made, could be so used, were to pass 
under the contract. Even "new designs," if made by Landis while 
employed by the company, were granted. If made after his employ- 
ment ceased, they were impliedly reserved; but this réservation does 
not derogate from the grant of improvements. Its pertinent effect is 
only to show that any invention not amounting to a new design was 
to be regarded as an improvement "in said machinery," but that, if a 
wholN new type — an entirely distinct character of "such machinery" 
— were created, it was to belong to Landis himself, unless he had made 
it while in the company's service. The parties were dealing with ma- 
chinery, not with patents, and the word "improvements" is not to be 
technically construed, but to be understood in its ordinary sensé. Be- 
ing so understood, it is broadly inclusive. It comprises anything and 
everything by which the subject to which it is related may be ira- 
proved, and embraces improvements to main features as well as in 
minor détails. It necessarily imports modification, and the altéra- 
tions may consist either in omission of parts, in their readjustment, 
or in the substitution of new parts for old ones, or in ail of thèse. 
Yet the thing altered, though it may be greatly changed, is not, in com- 
mon appréhension, regarded as a différent thing, and does not, in com- 
mon speech, acquire a différent name. Such changes, for instance, 
if made in the New Peerless ïhreshing Machine, would not be sub- 
versive of its individuality; and though, by reason of their being 
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made, it might corne to be described as an "improved New Peerless," 
the entity would remain the same,— it would still be a "New Peerless 
Machine," and by that name it would still be designated. I am fuUy 
persuaded that this interprétation of the phrase, "ail inventions and 
improvements in said machinery," correctly exhibits the meaning 
which the parties intended it to hâve, and that their understanding was 
that nothing could be a new design which that phrase, as thus inter- 
preted, comprehended. Improvements pertain to old designs. But 
to constitute a new one the divergence from the old must be thor- 
oughly typical, and the différence in plan and structure be radically 
distinctive; and it is only by thus restricting the scope of the term 
"new design" that "ail improvements" can be excluded from its em- 
brace, and the grant be given harmonious construction and consistent 
effect. 

The views which hâve been expressed are décisive. The inventions 
in question are plainly included in the grant of "improvements in New 
Peerless Threshing Machines," as that phrase has now been deflned. 
As both parties claim to own the patents, neither, of course, questions 
their validity, and the novelty and utility of the inventions which they 
cover are therefore necessarily conceded. It is true that their appli- 
cation to a New Peerless Threshing Machine would involve the making 
of very considérable and important changes in it, but they would not 
transform it. It would not become a new, or even a différent, de- 
sign. Each of them séparât ely, or ail of them at once, might 
be incorporated in it without destroying its identity. It may be 
admitted that it would be much improved, but it would, nevertheless, 
be an improved Peerless Machine, and nothing else. 

The défense of lâches or estoppel is wholly without merit. There 
was no unreasonable or injurions delay in flling the bill. The con- 
tract between Landis and the Greiser Company was made upon April 
5, 1893. The contract between Landis and the Frick Company, the 
défendant, is dated March 19, 1895. That company, claiming under 
its later contract, but with full knowledge of the earlier one, pro- 
ceeded to manufacture and sell. The complainant, neither actually 
nor apparently, acquiesced in this, nor did the respondent suppose 
that it did, but, on the contrary, relied upon the validity of its own 
license, and was "willing to take chances." It denied the complain- 
ant's right, and challenged an assertion of it. The bringing of this 
suit was a timely response to that challenge, and the défendant must 
abide the resuit of the contest it provoked. Decree for complainant. 



THE J. W. TAYLOR. 

(District Court, E. D. New York. Fetiruary 13, 1899.) 

ShIPPING — iNJtTKY TO StEVBDORE — NEGLIGENCE OF VeSSEL. 

It is the custom to leave between-deck hatclies open when a vessel is 
in port, of whicli custom a stevedore working on the ship is presumed to 
hâve knowledge. 

SaMK — DUTT TO LiGHT HaTCHWAYS. 

Where tlie charterers are charged by the charter party with the duty 
of discharging, reloading, and coaling a vessel whlle in a port, and hâve 
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eontracted wlth a firm of stevedores to do the work, and the vessel is 
In their charge for that purpose, the vessel owes no duty to keep the 
between-deck hatehes closed, or, if open, lighted, to proteet a stevedore 
from injury in goiug after dark to deposit or recover his coat in a part 
of the vessel not connected with his work; nor is she liable for an injury 
received by him under such cireumstances by falling through an unlighted 
hatchway, whieh had been prepared to receive coal, because of a custom 
of the vessel to furnish lights for the use of the contractors, which were 
distrlbuted by the stevedores as required by their work, it not appearing 
that the hatch was opened by the vessel. 

This was a libel by Cornélius Callahan against the steamship J. W. 
Taylor to recover damages for personal injuries. 

Elliott, Jones, Breckenridge & Dater, for libelant. 
Convers & Kirlin, for claimant. 

THOMAS, District Judge. On the 14th day of December, 1893, the 
steamship J. W. Taylor was lying at the dock in the city of Brooklyn, 
chartered by Lamport & Holt, who had employed T. Hogan & Sons, 
stevedores, to unload and load her. Before this date her cargo had 
been discharged, and she had been sent to dry dock, from which on 
the day in question she was again at the dock for the purpose of load- 
ing. She had four hatehes, and about 2 feet aft of hatch No. 2 was 
what was known as the "bunker hatch," which was 14 feet in length 
athwartships, and 3J feet in width. During the afternoon work was 
in progress in other parts of the ship, but the accident involves 
events in the neighborhood of hatch No. 2. Men were taking in 
cargo in the hold, to reach which a ladder was placed from hatch No. 
2 on the main deck to the corresponding hatch between-decks, the 
coamiiig of which was about 20 inches wide, and from the inferior 
side of this coaming another ladder led into the hold. By this way 
the men went into the hold, and spent the afternoon, up to 6 o'clock 
in the evening, receiving cargo. The libelant was in the employ of 
the stevedores, and was called from some other part of the ship, and 
sent, about o p. m., down the ladder at hatch No. 2, to join his com- 
panions in the work there under way. On his way down, he testi- 
fies, he stopped at the bottom of the ladder, ending at hatch No. 2, 
between-decks, and made his way to the wing, where he left his coat, 
and that it was then so dark at that point that he could not see. 
After depositing his coat, he went down the ladder to the hold, and 
worked until 6 o'clock, whereupon he came up the ladder to the 
between-decks, and started to go to the wing for his coat, but imme- 
diately fell over, into, and through the bunker hatch, and received 
the injuries which are the subject of the action; the locus in quo 
at that time being entirely dark. During the afternoon, and prob- 
ably previous to 5 o'clock, a large pièce of tarpaulin had been stretched 
athwartships between hatch No. 2 and the bunker hatch, so as to 
entirely partition ofE the space, the purpose of which was to save 
the cargo forward of the tarpaulin from injury from the dust which 
would resuit from coaling the vessel through the bunker hatch, which 
was to commence at 7 o'clock. The tarpaulin was tied to beams be- 
neath the floor of the upper deck, anif fell to the tloor of the between- 
.92 F.— 13 
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decks, and lay in a fold upon the floor, and was sufHcient to pre- 
vent the dust from getting around or under it, but was not sufficient 
to protect a person from falling into the hatch, if he pressed against 
it. The tarpaulin had been furnished by the ship, and had been placed 
in position by the carpenter of the ship, assisted by one Fitzsimmons, 
who was usually employed by Hogan by the day as a stevedore, but 
on this occasion had been furnished to the ship, and was to be paid 
at its expense, and was under the direction of the ship's carpenter. 
It seems that T. Hogan & Sons do ail the stevedore work for this 
line of vessels, and that, whether the vessel be under charter or 
otherwise, such stevedores insist that the ship shall see to it that, 
while the stevedores are coaling, suitable arrangements be provided 
to prevent the dust from injuring the cargo, and that tlie stevedores 
disclaim responsibility for damage tberefrom. The practice as to 
lighting was as follows: The stevedores, through their foreman, 
made application to the ship's lamp trimmer for lights; the lamp 
trimmer placed the lights on the deck; and the stevedores took and 
placed them wherever their convenience or work required. 

It is claimed that the ship is liable for some omission of duty owing 
by it to the stevedores. What is that duty? The ship was under 
charter. The charterers employed the stevedores' master, T. Hogan 
& Sons, to unload and load. For ail such purposes the ship was in 
the possession and under the control of the charterers, save as they 
surrendered such possession and control to the stevedores for dischar- 
ging and receiving cargo. The charter party imposes no obligation 
upon the ship to furnish lights, or to take other means for protecting 
the stevedores, who were removed from the ship by the intervention 
of +he two contracts named. Eeasoning from generally applicable 
principles and the terms of the charter party, it may be concluded 
readily that the ship was guilty of no fault of omission. But did the 
ship do any act that was a breach of a duty owing by it to the steve- 
dores? Did it leave the hatch open? The stevedores had been in the 
possession of the ship to unload it. Cargo had been discharged from 
the bunker hatch. There is no évidence that the hatch was cov- 
ered while it was upon the dry dock, or that the ship thereafter dis- 
turbed the hatch. Why should the ship disturb the hatch? She had 
no interest in the unloading. That matter alone concerned the char- 
terers and their stevedores. If the hatch was left uncovered after dis- 
charging, the stevedores suffered it. If it was uncovered afterwards, 
and in contemplation of the coaling that was imminent, the presump- 
tion would be that the persons interested in the cargo did it. For 
what possible purpose should the ship open the hatch? By the terms 
of the charter party, it was not the duty of the ship to do the coal- 
ing. Nor did the ship do it, but T. Hogan & Sons did do it, under 
contract with the charterers, upon whom the contractual duty rested. 
But the argument of the learned advocate for the libelant is that it 
was the duty of the ship to place a light at the hatch. For what 
purpose? For taking in the cargo for which it was obviously made 
ready? From what did the obligation arise? Certainly not from the 
terms of the charter party. From her relation to the cargo? The 
ship had no interest in the réception of the cargo. From custom? 
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There is no satisfactory évidence of tliat. Tlie courts take judicial 
notice of the fact that between-deck liatches are left off in port, and 
the usual holding is that stevedores working on the ship assume the 
risk thereof. The évidence in this case shows that the libelant knew 
of the bunker hatch. He should hâve known that it was liable to be 
off, (1) because it is a custom in port to leave such hatches open; 
(2) because it had been open to discharge cargo, and he does net show 
that he liad reason to suppose that it was closed; (3) because within 
about one hour the ship was to be coaled through the hatch. It 
is true that in Craig v. The garatoga, 87 Fed. 349, this court held 
that, notwithstanding the established custom of leaving hatches open, 
yet, when the ship laid ont a way over a hatch for its servants to 
pass, the court would not assume, under such circumstances, in the 
absence of évidence to that effect, that it was the custom to leave 
the open chasm unlighted, and gave judgment for the libelant for 
divided damages. But the bunker hatch was not appropriated as a 
portion of a pathway over which the ship asked its servants to travel 
in profound darkness. It was removed sufficiently to permit a person 
about his business to go down the main hatch, and was divided from 
that hatch by a heavy tarpaulin. Why did not the libelant go on his 
way down to the hold, and why did he step off, and attempt to walk 
in the between-decks? He states that on his way down he stopped at 
the between-decks, and in utter darkness walked to the wing and left 
his coat, and that he was on his way to recover it when the accident 
happened; and the argument is that the ship should hâve lighted 
the bunker hatch, so that the libelant could hâve gone safely to his 
coat, which he had laid away deliberately in the wing, making his 
way in the dark. It is considered that if the ship was under obliga- 
tion to light the hatch for any purpose, which is not shown, she was 
not constrained to do so to the end that the libelant might bide away 
his coat in the wing of the ship, or recover the same. In Hefferin 
V. The Illinois, 63 Fed. 161, and The Protos, 48 Fed. 919, it is held 
that it is the custom of workmen to leave their clothes on the deck 
above which they work, and that it was the duty of the steamship to 
keep the deck in a safe condition for that purpose. This holding was 
not made with référence to hatches, but trimming holes, whose open 
condition the stevedore had no occasion to expect. The libelant asks 
that the doctrine be extended to hatches, probably opened by the 
stevedores to whom the ship was committed. The proposition that 
the ship must either keep the hatches closed, or, if open, lighted, when 
in port, to protect stevedores, who would otherwise be injured by 
wandering in the dark to store their coats in parts of the ship discon- 
nected with their work, cannot be accepted. It is peculiarly ob- 
noxious to judicial holdings, when sought to be applied to a case 
where the decks and hatches are under the control of charterers, and 
the charterers hâve delegated the whole matter to stevedores, one of 
whom falls through a hatch opened in the course of the gênerai em- 
ployment of stevedores. But it is urged that the bunker hatch is 
a bUnd hatch, and that the custom of leaving hatches so open in 
port does not apply to it. The bunker hatch corresponded in size 
and locality to one on the main deck, and was in no sensé a blind 
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hatch, but was a large hatch, used for the purpose of loading a di- 
vision of the liold, when occasion arose. 

Tlie foregoing Tiews find précise expression in tlie following find- 
ings: (1) Tliat it was not the duty of the ship to take ofï the hatch 
covers for the purpose of the loading; (2) nor to guard the hatches 
when uncovered for the purpose of loading; (3) that there is no évi- 
dence that the ship uncovered the hatches; (4) that hatches in the 
between-decks are customarily left oflf when the vessel is in port, when 
the gpaces beneath are needed for loading or unloading cargo ; (5) that 
the libelant, from his expérience, must be presumed to hâve known 
of that fact; (6) that it is not customary to light hatches in the be- 
tween-decks under sueh circumstances, unless work be in progress at 
the hatch; (7) that the hatch did not expose the libelant to any dan- 
ger while he was engaged in his legitimate occupation; (8) that the 
libelant placed his coat in the wing in profound darkness, knowing 
of the proximity of the bunker hatch, and that it was, or might be, 
open, and that he assumed the risk of doing this in safety; (9) that 
the ship was not under any obligation to light the place, to aid the 
libelant in the storing or recovering his coat; (10) that it was no part 
of the ship's duty to light the between-deck hatches for any purpose ; 
(11) that even if it be granted that it was the ship's duty to hand ont 
such lantems as the stevedores requested, whieh was certainly the 
practice, the distribution of the lights was a matter that concerned 
the stevedores alone. There is nothing in this case to commend the 
libelant to the considération of the court, save his grievous injury, 
and the skillful effort of his counsel to avoid the difSculties that beset 
his case. But the magnitude of the injury does not tend to create lia- 
bility, and the law and facts are too obstinately opposed to permit a 
décision favorable to him. Let there be a decree for the claimant, 
with costs. 



THE CANADA. 

(District Court, D. Alaslca. January 28, 1809.) 

1. Dbreltct— What is. 

A bark wlilch bas brolien from lier anchorage in an ami of the sea; 
drifted on a roclcy beach in a heavy storm; been made fast to the trees 
by the captain and crew; fills witlî water during tlie night; is deserted 
the next day by ail hands, they taking with them the ship's papers, com- 
passés, side lights, and their personal effects; and the vessel, two days 
later, goes adrift again, and is found drifting before the storm, 14 miles 
from her anchorage, with no one on board,— AeW to be a derelict. 

3. Salvage — Amount and Appoktionment. 

A vessel and cargo, of the estimated value of $60,000, brought only 
.$2,000 at the marshal's sale, the great loss to vessel and cargo having 
been sustalned prior to libelants tlnding her. 3cld, that a nioiety of one- 
half of the net proceeds Is a reasonable allowance as salvage money.i 

(Syllabus by the Court.) 

1 See note to The Lamington, 30 C. C. A. 280, for "Salvage Awards in 
Fédéral Courts." 
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TLis was a libel by the Alaska Steam Is^avigation Company and 
others against the bark Canada and her cargo to reeover compen- 
sation for salvage services. 

Jolm G. Heid, l'or libelants. 
H. J. Miller, for claimant. 

JOHNSON, District Judge. The bark Canada was a sailing ves- 
sel of about 1,000 tons burden, the property of the Alaska Steam- 
ship Company. She was valued at about |10,000, and her cargo, 
which consisted of gênerai merchandise, lumber, and four head of 
horses, was of the estimated value of |50,000. On the 19th day of 
February, 1898, while lying at anclior in the harbor of Skaguay, 
Alaska, which harbor is an arm of the North Paciûc Océan, she 
parted her cables in a severe storm, lest both her anchors, and went 
adrift. A small steamer went to her, but, because of the severity 
of the storm, was unable to render her any assistance. There be- 
ing no other steam vessel in the vicinity of sufflcient size and power 
to save her, she drifted before the wind for about three miles, when 
she went ashore on a rocky beach, bow on. Her captain and crew 
went to her, and made her fast to a large tree on shore with several 
strong lines. In this condition she remained for two or three days. 
During ail this time the weather was extremely cold and the wind 
terrifie. On the 20th of February her captain gave orders to shoot 
the horses aboard, which was donc, and directed the officers and crew 
to take with them such personal effects as they could carry. The 
captain took the ship's papers, compassés, si de lights, stove, and 
other articles, and ail hands left the ship, and went to Skaguay to 
live. In speaking of the condition of the Canada at this time, her 
captain says: "The bow was on the beach, and when the tide went 
ont, or at low water, the ship lay in that position, at an angle of 
about 45 degrees from forward aft. When the tide tlowed, the ves- 
sel's stern didn't rise as fast as the water did, and as a conséquence 
the water flooded the ship to her cabins." On the night of February 
2.3d the vessel parted ail her fastenings, and again went adrift. On 
the morning of the 24th the steamer Colman found lier, about 14 
miles from Skaguay, and drifting on shore. Her liold was then 
flUed with water, the seas were breaking over her, slio was a mass 
of ice, a hole was found in her port bow, and her rigging was largely 
carried away. The weather was still very s(>vere and the sea rougli. 
The crew of the Colman boarded her, and made fast a line, but, 
because of the heavy weather, were unable to tow her to the best 
harbor in the vicinity. They then took her to a saud spit near 
Haine's Mission, where they beached her, she having no anchors 
with which she could be made fast in the harbor. There she re- 
mained till March 9th, when she was gotten off, and towed to 
Skaguay by the Colman. In the meantime many eiîorts had been 
made by the Colman, and one or more efforts were made by the claim- 
ant, to get the Canada off the beach. Such vessels as were available 
were used for that purpose, but, the tide not serving sufflciently 
high, ail such efforts were unavailing. On March 7th the libelants 
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herein filed their libel, and, by agreement of parties, an order was 
made directing the marshal to sell the vessel and cargo. This he 
did on May 14th, and paid to the clerk of this court |1,874.37 as the 
net proceeds of said sale. 

The claimant, défendant herein, dénies that libelants are entitled 
to anything as salvors, but, on the contrary, says they did not salve 
the vessel; that she was not a derelict; and that because of libel- 
ants' inability to save the vessel, and their refusai to allow claimant 
to assist them, claimant has suffered almost the total loss of the 
vessel and cargo, and he asks judgment against the libelants for 
damages. We cannot concur in this contention. The évidence fully 
satisfles us that, at the time the Colman took the Canada in tow, 
the latter had been wholly abandoned by her offlcers and crew, that 
she was a derelict, and was in imminent danger of destruction and 
total loss. It also satisfactorily appears that the value of the ves- 
sel and cargo must hâve been practically destroyed while she lay 
on the rocky beach, from the 19th till the 23d day of February, and 
the dépréciation in the value of the lumber aboard will account for 
the remainder of the loss. 

While the conduct of the libelants, after the vessel was placed ou 
the sand spit, cannot be commended for any great display of busi- 
ness sagacity, yet the owners could at any time hâve filed in this 
court their stipulation, conditioned for the payment to libelants of 
any salvage money which might be found due them, and thereby 
hâve obtained possession of the vessel and her cargo. This they did 
not do, though there is some claim that they oiîered to secure libel- 
ants if they would surrender possession of the vessel. Whatever loss 
may hâve been sustained to the vessel and cargo after being beached 
on the sand spit, it is clear from the évidence that both claimant 
and libelants are equally responsible. The libelants might, with per- 
fect safety, hâve accepted the assistance of claimant, and the claim- 
ant could with equal safety hâve secured libelants against ail loss, 
and thereby hâve compelled a surrender of the possession of the ves- 
sel. 

The Colman suffered some injury and loss of time while undergo- 
ing repairs for thèse injuries, which ordinarily, under the law, would 
be allowed to her in addition to any salvage money found to be due 
her; but, in view of ail the facts surrounding this case, we are not 
disposed to make any spécial allowance for thèse damages or loss 
of time. 

It is our judgment that a fair allowance for salvage would be, 
after deducting ail costs, including the statutory fee of |20 for proc- 
tor for libelants, to divide what remains in the hands of the court 
from the sale of said vessel and cargo into equal parts, giving the 
libelants one half and the claimant the other half of said proceeds. 
Of the one half going to libelants, one half should be given to the 
steamer Colman, and the remaining half should be divided between 
the officers and crew of the Colman, in proportion to the wages be- 
ing paid them at the time the Canada was salved, and a decree may 
be entered in conformity to this opinion and the flndings herein cou- 
tained. 



SAMUE1.S V. REVIKR. 199 

SAMUELS V. KEVIER et al. 

(Circuit Court of Appeals, Fifth Circuit. February 7, 1899.) 

Xo. 697. 

1. Attachment — Levy of Writ— Texas Procédure. 

TJnder tlie procédure in Texas it is not necessary for the sherifE iu at- 
tacliment cases to require an agent of tlie attachment défendant, where 
tlie latter is a nonresident, to point eut property to be levied on, nor to 
levy first on Personal property. 

2. Execution Sale— Grounds for SETTma Asidb in Equity— Inadeqtjacy op 

Pricb. 

Inadequacy of priée alone will not autliorize a court of equity to set 
aside a sale of land on exécution, where such inadequacy was caused by 
the action of the exécution défendant or his agent in deterring persons 
from bidding by mailing unwarranted statements at tlie sale as to the 
invalidity of the judgment. 

Appeal from the Circuit Court of the United States for the Northern 
District of Texas. 

This is an appeal by the défendant below from a decree rendered by the 
United States circuit court for the Northern district of Texas in an equity 
cause. The suit was brought on May 8, 1896. by W. J. Eevier, Jr., and J. M. 
Revier against S. L. Samuels, to cancel a certain sheriff's decd which con- 
veyed to Samuels 200 acres of land in Hill county, Tex.: and also to enjoin 
Samuels from the flu'ther prosecution of an action of trespass to try title, — 
which is a statutory action of ejectment in Texas, — which liad been brought 
by Samuels against W. J. Revier, Jr., in the same court, for the recovery of 
the tract of land just mentioned. The bill of complaint avers that the action 
at law was eommenced on December 6, 1893. The ground on which the com- 
plainants rely in their bill for the relief they seek is the inadequacy of the 
price paid for said land at a sheriff's sale of the same,— the land having been 
bought in by Samuels, who was the attaching créditer under wUose at- 
tachment the same liad been scizcd, and under whose exécution it had 
been sold. The bill allèges that Samuels sued the complainant J. M. Re- 
vier to recover a debt of $70, which the bill substantially admits was due 
Samuels, in a justice of the peace court in ilcl^ennan county, Tex., on Jan- 
uary 9, 1892, and that in that action Samuels caused a writ of attachment 
to be issued upon the ground that .T. M. Revier was a nonresident of the state, 
and that the writ of attachment was levied upon the land above mentioned, 
which was subsequently sold under exécution in tlie suit brought in the jus- 
tice of the peace court on January 13, 1893; that the land was bid in by 
Samuels, the attaching creditor; and that after the levy of the attach- 
ment, but before the judgment and sale, J. M. Revier conveyed the land 
to W. J. Revier, .Jr., his co-complainant. The complainants claim that there 
was an irregularity in the sheriff's sale, in this: that at the time the at- 
tachment issued J. M. Revier was the owuer of sufllcient Personal property 
in Hill county to satisfy Samuels' debt, and that W. J. Revier, Jr., was the 
agent of J. M. Revier, and that the sheriff did not require this agent to point 
ont property on which the attachment could be levied, nor did the sheriff 
levy first on personal property, as is required by the statures of Texas with 
référence to exécution; and that this irregularity, coupled with the inade- 
quacy of the price bid at the judicial sale, to wit, $85, was sufflcient cause 
to set aside the sheriff's deed. The complainants averred that at the time 
the land was sold and bought in by Samuels, it was, and still is, worth the 
sum of $5,000. 

Samuels fliled his answer, in which he alleged in défense, among other mat- 
ters, that the inadequacy of the price was cau.sed by the acts, conduct, and 
statements, at the exécution sale, of the complainant W. J. Revier, Jr., the 
agent of J. M. Revier, in publicly stating, in the présence of the sheriff and 
hidders at the sale, that J. M. Revier was not indebted to Samuels, and that, 
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consequently, tlie judgment of the latter was invalid; that the land was the 
homestead of J. M. Revier, and therefore, under the laws of Texas, was not 
subject to attachment, and that the man who bought the land would buy a 
lawsuit,— ail of which deterred bidders, of whom several were présent, from 
bidding a falr priée, and prevented the land from bringing its full value at 
the sale; and that he (Samuels) did not bid more because he knew nothing 
about the land, and did not know whether the statement as to its being a 
homestead was true or not. Samuels further denied in his answer that he 
had any knowledge at the time of the issuance of his attachment that J. M. 
Revier had any personal property in Hill county, or had an agent there, and 
he afflrmed the validity of the tltle acquired by him under the sheriff's 
deed. Samuels also set up his judgment, and set forth the costs and ex- 
penses which he had been put to in connection with the levying of his attach- 
ment, the sale under the judgment, and the bring'uig of the action at law for 
the recovery of the land, and he prayed that complainants repay him thosn 
sums of money as a condition of the relief sought for by them in the event 
that the court should hold that the complainants were entitled to the relief 
they prayed for. 

On the hearing the court entered a decree canceling the sheriff's dpcd, and 
enjoining the prosecution of the action at )aw, upon the condition tliat the 
complainants should, within a time stated, pay into court for the défendant, 
Samuels, the sum of $127.58, being the amount of his judgment, witJi intcrest 
and costs, and also the sum of §264 on account of expenses incurred by him 
In connection with the sale; and the complainants were condemned to pay 
the costs. From this decree, Samuels has appealed. 

The assignment of errors assails the validity of the decree s'ibstantially on 
the following grounds: (1) Because the évidence shows that there was no 
such irregùlarity in the proceedings by which Samuels acquired the land as 
would justify the decree setting aside the sale for inadequacy of priée; (2) 
because, if the land brought less than its value, the évidence shows that the 
inadequacy of priée was caused by the acts and conduet of the complainants, 
and not by any alleged irregùlarity in the proceedings, or by any aet of the 
défendant, Samuels; (3) because the évidence shows that the land was legally 
attached and condemned by judgment of the justice'» court, and no fact was 
alleged or proven by the complainants showing that the judgment was in- 
valid, and the judgment is conclusive of the regularity of the levy of the 
attachment. 

It appears from the évidence that Samuels, being an attorney at law, was 
employed by J. M. Revier to défend him in certain criminal proseeutions for 
selling liquor in violation of the local option law, on the flrst of which Re- 
vier was found guilty by the jury. Samuels succeeded in having the in- 
dictment upon which the flrst prosecution was tried quashed, and Revier 
discharged from custody. Revier then paid Samuels $30 in cash, and made 
him his duebill for $70. The interest of Samuels' law partner in this duebill 
was subsequently transferred to Samuels. Thereafter, J. M. Revier seems 
to hâve disappeared. When the duebill fell due, Samuels wrote to J. M. 
Revier, addressing him at Hillsboro, Tex., where he had friends, requesting 
him to pay the duebill. The letter was never answered, nor was it retumed 
to the writer, although his name was upon it. Subsequently, Samuels brought 
suit in the justice of the peace court above mentioned, and therein sued out a 
writ of attachment, which was sent to Hill county, and levied on lands of J. M. 
Revier which were there situated. Judgment having been rendered against 
J. M. Revier, the land was sold by the sherifC of Hill county on January 13, 
1893, as already stated. Samuels went to Hill county, and was présent at 
the sale. Before bids were called for, W. J. Revier, Jr., was sent for. He is 
the brother of J. M. Revier, and the person who, in the bill of eomplaint, 
avers, together with his co-eomplainant, J. M. Revier, that he was the agent 
of J. M. Revier. It appears that at the sale, and in the présence of the by- 
standers, "W. J. Revier, Jr., stated that J. M. Revier owed nothing to Samuels, 
that the land was the homestead of J. M. Revier, and therefore could not be 
sold, and that whoever bought the land would buy a lawsuit. It was shown 
that J. M. Revier left the state of Texas in November, 1891, just after Sam- 
uels succeeded in quashing the indictment against him, as above stated, and 
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that since then he bas been reslding in the Indian Territory. W. J. Revier, 
■Tr., claimed to hâve bought the land from his brother in September, 1892, 
agreeing to give him $4,000 for it,— $1,000 in cash, and the balance in three 
notes, payable in oue, two, and three years. W. J. Itevier, Jr., testified that, 
after his brother had left tlie state, he still had certaiu property, consisting 
of mules, oxen, and cattle, on the land in dispute. 

W. M. Sleeper, for appellant. 
John L. Dyer, for appellees. 

Before PARDEp] and McCORMICK, Circuit Jndges, and PAR- 
LANGE, District Judge. 

PARLANGE, District Judge (after stating the facts). The land 
brought far less than its value. But the inadequacy of the price 
cannot be attributed in any way to Samuels. It is directly traceable 
to W. J. Revier, Jr., the agent and brother of J. M. Revier, the présent 
complaiuant, and clearly resulted from his conduet and statements 
at the sale. The public assertion by W. J. Revier, Jr., at the sale, 
that the debt for which the land was being sold was not due, and 
that the land was the homestead of J. M. Revier, — ail of which was 
unfounded in fact,- — could hâve had no other eff'ect than that which 
was produced; that is, to deter bidders, and to cause the land to be 
sold for an inadéquate price. We hâve examined the niatter of the 
alleged irregularity of the proceedings under the attachnient. In 
our opinion, it was not necessary, under the procédure of the state 
of Texas in cases of attachment, for the sherifE to require W. J. 
Eevier, Jr., as the agent of his brother, to point ont property upon 
which the attachment could be levied; nor was it necessary for the 
sheriff to levy flrst on personal property. 

The question next occurs whether, when the proceedings leading 
to a judicial sale are regular, the sale will be set aside for mère 
inadequacy of price. Cases hâve been cited in behalf of the appellees 
in which, irrégularité' having been found in the proceedings, and 
the price being inadéquate, judicial sales hâve been set aside. Cases 
raay, perhaps, be found where the inadequacy of the price was so 
gross that the courts, in setting aside the sales, contented themselves 
with proof of very slight irregularity in the proceedings. But in 
ail of the cases of this character we flnd that, as plain reason re- 
quired, the irregularity or the fault involved was not chargeable to 
the défendant in exécution. It would require no authorities to 
persuade a court to set aside a judicial sale for inadequacy of price, 
if the court became satisfied that the inadequacy of price was the 
resuit of the misdoings of the plaintiff in exécution. We hâve been 
cited to no case in which a judicial sale lias been set aside for inade- 
quacy of price, caused, as in the case at bar, by the misdoings of the 
représentative of the défendant in exécution. The sale took place 
in January, 1893. Samuels flled his action of trespass to try title 
in Deceniber, 1893. That action is still pending. This equity cause 
was commenced in May, 1896. The lâches of the appellees in allow- 
ing such a lapse of time before the bringing of this suit is an ad- 
ditional circumstance against them. We are of opinion that the 
appellees are not entitled to the relief they pray for in their bill of 
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complaint., The decree of the lower court is therefore reversed, and 
this cause is remanded to that court with the iustnictioa to dismiss 
the bill, with costs. 



THE EDWARD H. BLAKE. 

(Circuit Court of Appeals, Fiftli Circuit. January 31, 1899.) 

No. î53. 

1. ApPBAI.S m ADMIHALTY— RkCOKD— TlîANSCKIPT OP EVIDE^'CE. 

A transcript of appeal in admiralty sliould contain ail the évidence 
adduced on both sides. When such évidence is not redueed to writing 
in tlie lower court, and tliere is no rule of tliat court requiring it to be 
redueed to writing, it would seem that an appeal can only be lieard ou tlie 
merlts, wliere the évidence adduced appears by an agreed statement of 
facts, or where a statement is made by the court of the évidence adduced, 
or of the facts proved.i 

S. ShIPPING — CONSTBUCTION OF CHAKTER PaRTT — AUTHORITY OT MaSTBR. 

While a master has no power to set aside the contract made by the 
charter party, yet where, at the time of loading, questions arise between 
the ship and the charterer as to tlie proper construction of minor clauses 
in the contract, in the absence of the owners, tlie master, as their agent, 
must necessarily deal with the same, and his construction and agree- 
ments in relation thereto are binding on the owners. 

Appeal from the District Court of the United States for tlie Eastern 
District of Texas. 

This is an appeal from a final decree of the district court for the Eastern 
district of Texas, entered June 9, 1897, adjudging that the libelant (appellee 
herein) is not entitled to recover as prayed for, and that Its libel be dismissed; 
and, further, that respondents (appellants herein) are not entitled to recover 
upon their cross libel, and eacli party should pay ail costs herein. The libel 
was tiled May 7, 1897, by the Reliance Lumber Company. It alleged that on 
the Ist day of April, 1897, it chartered the schooner Edward H. Blalie to 
carry a cargo of "resawed yellow pine lumber and boards and ties, and a 
small quantlty of oalî ties (it is understood that the oals ties are white oali, and 
weigh about the same as pine)," and transport the same from Sabine Pass, 
Tex., to Vera Cruz, Mexico;, freight to be $5.50 per 1,000 feet for pine lumber 
and oak ties, and $5.25 per 1,000 feet for pine ties. The eliarter party or 
contract of affreightment further provided that libelant (charterer) would not 
be obliged to commence loading the vessel before April 15, 1897,— lay days 
for loading and diseharging to commence from the time the vessel is ready 
to receive or discharge cargo, at least 25,000 feet per running day, Sundays 
and légal holidays excepted; that for each and every day détention by default 
of charterer or agent it should pay the owners of said schooner or their agents 
$50 per day, frora day to day; that said cargo should be delivered by libelant 
and received by libelees within the reach of vessel's taclile; that, in piirsu- 
ance of the charter, said schooner was at Sabine Pass, Tex.. and ready to 
receivè cargo, on the morning of April 15, 1897, and that libelant then pro- 
ceeded to furnlsh cargo in strict complianoe of the charter party; that on or 
about the Ist day of May, 1897, James H. Smith, the master, refused to re- 
(celve or load the lumber tendered to said vessel by libelant, and protested 
against receiying the lumber tendered, beca use the oak ties furnished were 
of weight more than 40,000 pounds in excess of what would hâve been the 
-weight of a like number of pine ties; that the oak ties were of weight one 
ton to the 1,000 feet in excess of pine, and that said vessel's carrying capacity 
would, by reason thereof, be 40,000 feet less than that of pine ties; that there- 

1 As to admiralty appeals in gênerai, see note to The Venezuela, 3 G. C. A. 
322. 
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after, by way oî compromise, the parties then agreed with cach other chat 
the term "small «iTiantity of oali ties," as used in said charter party, should 
mean 50,000 feet of oak ties, and that libelant should be permitted to load ou 
said vessel any amount of oak ties in excess of the 50,000 feet that it desired 
by paying additlonal freight of 50 cents per 1,000 feet; that said schooner 
continued to receive and load such luinber and oalc ties as were furnished by 
libelant uata about the 6th day of May, 1897, when libelant tendered three 
cars of wMte oak ties, aggregating about 25,000 feet; that libelant then and 
there Ignored said charter contract and agreement, and, in gross violation 
thereof, «gain presented protests, and refused to load said three cars of white 
oak ties, aggregating 25,000 feet; that libelant well and truly performed and 
kept ail the covenants, etc., on its part in said charter party to be performed, 
but that neither the said James H. Smith, nor said vessel or owners, hâve 
performed therein their covenants in said charter party by them to be per- 
formed and kept, but hâve failed and refused to keep the same in the receiving 
and loading said three cars of oak ties; that libelant is damaged $2,000, and 
prays for admiralty process against the vessel, and that the court construe 
the charter party. On June 7, 1898, libelant filed its amended libel, setting 
up same facts as original libel, and attaclied thereto copy of cliarter party, 
aud copies of three protests served upon it by respondents; one executed on 
May 1, 1897, and served upon it, wherein the master protested that he was 
not being loaded as per charter party, and that he would not receive said 
three cars of oak ties unless allowed extra freight to cover différences in 
"weight between it and pine. Another protest, executed on the 8th day of 
May, 1897, wherein the master protested at the way bis vessel w.is being 
loaded, as being not in compliance with the terms of the charter party, and 
affirming that, if forced to receive said oak after this, his solemn protest, he 
would hold the Reliance Lumber Company bound to pay ail shovtage in 
freight, which afflant alleged would be at least .$275, as well as ail demurrage 
and other damages in addition thereto. On May 14, 1897, respondents exe- 
cuted and filed another protest, affirming to hold libelant responsil)le for ail 
shortage in freight by reason of not being loaded as per charter party, and 
also for demurrage. 

Kespondents (appellants herein) on May 20, 1897, filed a paper denominated 
"exception, answer, and cross libel," admitting the exécution of the charter 
part}', and alleging, as per terms of same: ïhat the schooner Edward H. 
Blake reported at Sabine I"^ss at 7 a. m., April 15, 1897, in writing, that she 
was ready to receive cargo as per charter iiarty. ïhat thereupon the char- 
terers and the agents began loading said vessel, but, instead of loading "re- 
sawed yellow pine lumber and boards and ties, and a small quantity of oak 
ties, about the same weight as pine," as was stipulated for in the charter 
party, libelant, over respondents' solemn protest, loaded upon said schooner 
large quantifies of green oak des and oak lumber, to wit, more than 75,000 
feet, which weighed more than one-half more than the same number of feet 
of pine, by reason of which said schooner was loaded down so that she was 
drawing more than 15 feet 2 inches aft and 13 feet 6 inches forward, with 
her holds full, which showed an increase of 80 long tons in weight over 
what said schooner would hâve had in her hold if she had been loaded as 
was stipulated in said charter party. Respondents attached to and make 
part of their answer affldavits certifying to weight of oak tendered and load- 
ed. averaging 6% poiinds to the foot, board measure. That, after loading 
said 75,000 feet of oak ties, libelant further tendered respondents three addl- 
tional cars of oak ties and oak lumber, which respondents protested against 
receiving. Libelant then notified respondents that no other lumber would 
be furnished said schooner untll said three cars were loaded. Respondents 
then permitted said three cars to be loaded after protest and notiying said 
libelant that it would be held responsible for ail damages by reason of the 
loss o( freight and demurrage sustained by said schooner by reason thereof. 
That, after said schooner was loaded under protest, as hereinbefore set f ortb, 
libelant failed and refused to furnish respondents invoices, so that they could 
clear, and go to sea, until the lôth day of May, 1897. Respondents signed 
the bill of ladlng with protest attached, to the efïect that the invoices which 
respondents were requlred to sign, and which they did sign under prétest , 
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did nat reflect tie kind' and quality of luinber eomposing tire cargo of said 
schooner Edward H. Blake. That by reasoa of the premlses, respondents 
were damaged in the sum of $1,300, for which they ask judgment, as well as 
for such other and further relief as tliey may be entitled to in tlie premises. 
On June 7, 1898, respondents filed a so-ealled amended cross libel in answer to 
libelant's amended libel, and specially deny the allégation coutained in para- 
graph 4 in libelant's amendment to its libel, and allège the facts to be as fol- 
io ws: That, as a resuit of the protest made by Capt. Smith, of the schooner 
Edward H. Blake, about receiving the oak lumlDcr that was being tendered to 
him under the charter party, W. A. Priddie, agent of libelant, on or about 
April 20, 1897, eamo- on board the schooner Edward H. Blake, and alleged 
that he only had about 65,000 feet of oak to ship, and that, if respondents 
wonld take said amount, hbelant would send down to said vessel at once 
80,000 feet of kiln-dried and dressed lumber, which would more than coun- 
terbalanee the extra weight of oak; that said dried pine lumber would be 
dellvered at once; that the Blake would then hâve quick dispatch, and get 
to sea in flve or six days from date of said agreement. And that, relyiug upon 
said promise of libelant, and in considération of the sliipnient of s;iid dried 
pine as promised, said Smith, as niaster, agreed to take the 65,000 feet of oak 
as offered, but that, notwithstauding said promise on the part of libelant, 
it whoUy failed and refused to comply with the same. or any part thereof. 
That It did not ship, or tender to respondents for shipment, any dried pine 
lumber; and that, instead of said schooner being given quick dispatch flve 
or six days from said agreement, respondents did not get to sea until the 14th 
day of May, 1897, which was 24 days thereafter. That, by reason of the 
failure of the libelant to comply with the charter party, respondents received 
less freight by $550 for said trlp than they would hâve received had the terms 
of said charter party been complied with by said libelant; and, further, that 
by reason of delay in gettlng to sea, respondents are entitled to 9% days of 
demurrage under the terms of said charter party at ?50 per day, or $187.50. 
That by reason of the breach of said charter party by libelant respondents 
were put to great expense in employing attorneys, having protests prepared, 
etc., to the amount of $700. Wherefore respondents prayed for judgment for 
said âmounts aforesaid, for interest and costs, and for such further relief as 
they may be entitled to in the premises. 

W. B. Denson and F. W. Fiekett, for appellants. 
Harry H. Hall and Geo. C. O'Brien, for appellee. 

Before FARDEE and McCOEMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

FARDEE, Circuit Judge (after stating tlie facts as above). This 
case being regularly called, tlie appellee submitted a motion to disiniss 
the appeal on the f oUowing grounds : 

"That a material part of the évidence adduced by the claimant in the dis- 
trict court was not reduced to writing; that none of the testimony of appel- 
lee's witnesses heai'd by the district judge was reduced to writing; that none 
of this testimony is included in the transcript of appeal herein; that no notes 
of the same were taken; that no stipulation was made by the respective proc- 
tors to omit or dispense with said testimony; that the issue involved in this 
cause is one of fact, which was determined in the district court solely upon 
this omitted oral testimony, and could not be determined by this court withoiit 
the same; that there is no rule of the said district court making it indispen- 
sable to reduce such to writing; and that there is no issue of law raised 
herein which is independent of the facts established by said omitted testimony, 
and which could be passed upon by the court without first determining said 
facts." 

The proctors for the appellants, not disputing the facts contained 
in the motion, contended it should not be granted, because the real 
facts in the case, as shown by the testimony of the appellants' wit- 
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nesses, were embodied in the transcript. The proctors further con- 
tended that the questions they desired to hâve considered upon this 
appeal were whoUy questions of law, not dépendent in any respect 
upon the évidence addueed in the court below ; and thereupon admit- 
ted and consented that, for the purposes of this appeal, the facts in 
the case might be taken to be as set forth and declared in the libel, 
the amended libel, and the answer to the cross libel. 

A transcript of appeal in admiralty should contain ail the évidence 
addueed upon both sides. See Admiralty Eules Sup. Ct. No. 52 ; Eule 
14 of this court (31 C. G. A. xci.). When such évidence is not reduced 
to writing in the lower court, and there is no rule of the lower court 
requiring it to be reduced to writing, it would seem that an appeal 
can only be heard upon the merits, where the évidence addueed 
appears by an agreed statement of facts, or where a statement is made 
bv the court of the évidence addueed or of the facts proved. A similar 
question was passed upon in The Glide, 18 C. C. A. 504, 72 Fed. 200, 
decided in the Fourth circuit. The court said : 

"The next ground for the motion is that the record does not contain any 
of the évidence talcen at the trial in the district court. This is strictly cor- 
rect. The afildavits taken by the respondent, after the trial, of what the 
witnesses say they testified at the trial, are in no sensé évidence taken at the 
trial. We fully concur with the district judge that there is no law or prac- 
tice which would justify him in granting tlie eertiflcate asked by proctors 
for the claimant. The rule 14 of this court [31 C. C. A. xci.] (clause 6) re- 
quires that the record in cases of admiralty and maritime jurisdiction shall be 
made up as provided in gênerai admiralty rule No. 52 of the suprême court. 
This rule No. 52 reqnires that the record shall contain the testimony upon 
the part of the libelant and the testimony on the part of the défendant, unless 
the parties agrée, by their proctors, by wrltten stipulation, that it may be 
omitted. There is no such stipulation hère. Clearly, the record is incomplète. 
This court cannot pass on the merits of the case. Nor, in the absence of a 
stipulation by counsel, is it possible to supply the omission. We luust hâve 
the évidence taken at the trial. It is impossible to obtain this. The judge 
who tried the case cannot recall it. The proctor for claimant is unable to 
f urnish it in such shape as will meet the approval of the other side. Nor can 
it be imputed as a fault to any one that this évidence is not forthcoming. 
There is no rule or practice in this district court requiring the réduction to 
writing of évidence used at the trial. Yet, without such évidence, great in- 
justice may be done. If the appeal be dlsmissed on this ground, then the 
claimant will bear ail the results of an omission for which he is not respon- 
sible. If we go on, and hear the appeal, the appeDee will be put at a great 
(lisadvantage, guiltless as he is of any default. This is an anomalous condi- 
tion of things. But in a court of justice there should be no default of justice 
if it can by any possibility be prevented. It bas been suggested that the case 
should be tried hère de novo. We concur with the court of appeals in the 
Second circuit in The Havilah, 1 C. C. A. 77, 48 Fed. 684, and 1 U. S. App. 17, 
and with the circuit court of appeals of the First circuit in The Philadelphian, 
9 C. C. A. 54, 60 Fed. 424, that this court can, by the practice in admiralty, 
hear this case de novo. But this practice is one to be used cautiously, and in 
cases of extrême necessity. Besides this, there is much force In the objection 
taken in The Philadelphian, supra: 'In any case in which ail the proofs are 
not reduced to writing in the district court, and no équivalent is found in the 
record, we hâve no power except to décline to try the facts anew.' " 

The counsel for appellants contend that the real questions involved 
in this case are questions of law only, to wit, what is the construction 
of the clause of the charter party which provides, as a part of the 
cargo, for "a small quantity of oak ties"? and that the compromise 
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referred to in the libel as made between the captain of the Edward 
H. Blake and the Eeliance Lumber Company to the effect that the 
term "small quantity of oak ties," as used in the charter party, should 
mean 50,000 feet of oali ties, and that the libelant should be permitted 
to load an said vessel ôak ties in excess of 50,000 feet by paying an 
additional freight of 50 cents per 1,000 feet, was absolutely null and 
void, because beyond the power of the master. It may well be that 
the construction of the provision that part of the cargo may be "a 
small quantity of oak ties" is a légal question, which, under proper 
circumstances, should be decided by the court, in connection with 
other provisions of the charter party; but if there was a valid com- 
promise made in regard to the matter, by which the parties themselves 
construed the provision and determined its meaning, there would be 
no occasion for the court to pass upon the matter beyond the proof 
as to what was compromised. It may be conceded, as a gênerai prop- 
osition, that the master of a vessel bas no right to set aside, annul, 
or supersede the spécifie contracte made by the owner. At the same 
time it is clear that where, in the absence of the owners in the exécu- 
tion of a charter party, questions are raised between the ship and the 
charterers as to the proper construction of minor clauses in the char- 
ter party, the master, as agent of the owners, necessarily must deal 
with the same, and bis construction and agreements in relation thereto 
must be binding upon the owner. And this seems to be the case pre- 
sented hère. In executing the charter party, the shippers and the cap- 
tain were at loggerheads as to the exact quantity of oak ties the ship 
was to receive under the indefiuite and ambiguous expression, "a 
small quantity of oak ties." The loading of the ship was delayed; botli 
parties had interests at risk; and we are clear it was in the power of 
the captain, acting in good faith, and without fraud, to settle and ad- 
just the matter. On the facts of this case, taken to be as averred in 
the libel and amendment thereto, it is clear that the Reliance Lumber 
Company was without any fault which made it liable for demurrage, or 
for loss of freight. 

The case proceeded in the court below, and this appeal bas been 
sued out, upon the theory that the appellants had instituted and 
prosecuted a cross libel. The rule is well settled that in admiralty 
the respondent may set up and prove and recoup for matters grow- 
ing out of the same cause of action as is set up in the libel, and by 
averments in the answer may avail himself of ail such matters to the 
extent of defeating the libelant's demands ; but it is also well settled 
that, if the respondent desires aflQrmative relief beyond defeating the 
libel, and a decree over against the libelant, he must, besides answer- 
ing the case made by the libel, file a cross libel, by which we under- 
stand an independent proceeding with the formalities attendant upon 
an original libel. See authorities cited in 1 Enc. PI. & Prac. pp. 272, 
273. We notice the matter hère, not because it affects the décision of 
this appeal, but to avoid the citing of our décision as an admission 
that a prayer for decree at the end of an answer to a libel can be con- 
sidered under any circumstances as the bringing of a cross libel. From 
the record before us we are of opinion that the district court properly 
decided the issues presented, and the decree appealed from is affirmed. 
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THE Clïï OF MAÇON. 

ÏHE BVA WALL. 

(Circuit Court of Appeals, Third Circuit. January 13, 1899.) 

No. 28. 

Collision — Vkssbls Meeting— UuwARnANTED CHA>rGE of Course. 

Where two meeting vessels, by keeping tlieir courses, would pass to 
the left of each other in safety, one of them, which insists on tlie naljed 
right of passing to the rlght, and clianges her course when it is attended 
witli danger, is in fault for a collision which results.i 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

This was an action by William A. McLean, master of the schooner 
William Jones and the tug Eva Wall, against the steamer City of 
Maçon, to recover damages for collision. There was a decree for 
libelants (85 Ped. 236), and the respondent appeals. 

Horace L. Cheyney, for appellant. 

Edward F. Pugh, for appellee the William Jones. 

Henry E. Edmunds, for appellee the Eva Wall. 

Before ACHESON and DALLAS, Circuit Judges, and KIKKPAT- 
EICK, District Judge. 

KIRKPATEICK, District Judge. This action was originally 
brought on to détermine the liability for a collision in the Dela- 
ware river between the steamship City of Maçon and the schooner 
William Jones, loading with coal, in tow of the tug Eva Wall. It 
is admitted that the schooner was faultless, and therefore the only 
question presented relates to the responsibility for the damage 
caused to her by the collision. The record shows that the schooner 
William Jones, in tow of the tug Eva Wall, was hauled ont of the 
Greenwieh piers on a hawser of ordinary length. There were sev- 
eral vessels anchored on the anchorage grounds just below the piers, 
and for the purpose of avoiding them as well as several small craft 
which were on the westward side of the river, the tow took a course 
flrst down, and then diagonally across, the river towards the eastern 
or Jersey shore. The tug was justifled in taking this course, for the 
eastern side of the channel was comparatively clear. After the tow 
had passed under the bow of the Buchanan, one of the anchored 
vessels, and had nearly straightened out on her course down the 
river, the steamship City of Maçon was sighted coming up the river, 
and to the westward of the course then held by the tug. A careful 
examination of the record leaves no doubt upon our minds that if the 
City of Maçon and the tow had each continued upon their respective 
courses as laid down when they first sighted each other that there 
would not hâve been any collision. The testimony of the witnesses 
on that point seems conclusive. There was not any need of change. 

1 For signification of signais of meeting vessels, see note to The New York, 
30 C. 0. A. 630. 
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Both boats had plenty of room and plenty of water, and ail that was 
necessary to avoid a collision was for each to keep its course. If 
a change of course had been necessary to avoid collision, then the 
rule required that the boats should pass to the right; but if to do 
so was not only to risk collisioh, but to render collision inévitable, 
we cannot resist the conclusion that this insistence upon a naked 
right attended with danger was a fault. The steamship was bound 
to avoid the risk of collision. The choice was open to her either to 
proceed in safety or incur the risk of changing her course. She 
chose the latter, and must be held answerable for the conséquences. 
The Lucy, 20 C. 0. A. 660, 74 Fed. 574. We flnd from the record 
that the City of Maçon was also at fault in changing her course at 
the time she is admitted to hâve done so. While there is some con- 
tradiction in the testimony, in our opinion the weight of the évidence 
is overwhelmingly in favor of the contention of the tow that the Eva 
Wall flrst blew two whistles, showing her intention of keeping to 
the eastward, and that thèse signais were answered by the City of 
Maçon with two whistles, signifying her aoquiescence in the arrange- 
ment; that afterwards, and when it was too late for the Eva Wall to 
change her course, the City of Maçon blew one whistle, and put her 
helm hard a-port. Again, the Eva Wall blew two whistles, but the 
City ôf Maçon persisted in repeating one whistle, and continuing in 
her changed course, which resulted in the collision, and the sinking 
of the schooner William Jones upon the very easterly edge of the 
channel. For this the Eva Wall was in no way at fault. If the 
signais originally exchanged had been followed, no collision would hâve 
resulted. That the subséquent change of the city of Macon's course 
was the cause of the collision is made plain by the testimony of Capt. 
Keen, who was called as a witness on behalf of the steamship. He 
was on his barge, anchored near the channel, when the steamship 
passed by. He saw her course, as well as that of the tow. In his 
opinion, tbey would hâve passed in safety had each held her course. 
His attention was first attracted to the steamship when he heard the 
order of the captain, "Give her one whistle, and put your helm hard 
a-port." He heard the tug answer with two whistles, and the City 
of Maçon rejoin with one whistle. To his companion he remarked, 
"He sticks to his one whistle," and in his testimony adds, "Being 
steamboat men, we knew what the resuit might be." It was as they 
expected. We cannot flnd any explanation satisfactory to us for 
this change of purpose on the part of the City of Maçon. We are 
unwilling to believe that it was adopted with an intention to pro- 
duce a collision, yet that was the resuit that a disinterested, friendly, 
and skillful onlooker anticipated. It is no part of the court's duty 
in cases of this character to flnd reasons for the conduct of men. We 
know that great chances are taken by those eager in the assertion and 
stubborn in the enforcemçnt of supposed rights. On the whole case 
we conclude that the City of Maçon was alone at fault, and are of the 
opinion that the decree of the district court should be affirmed. 
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STADLEMANN v. WHITE LINE TOWING CO. 

(Circuit Court, D. Minnesota, Fifth Division. February 25, 1899.) 

Removal of Causes— SuFprciBNOT of Pétition— Jurisdictional Pacts. 

Wliere a pétition for removal shows tliat tlie requisite amount Is in- 
volved, and allèges that plaintifC and défendant are citizens of différent 
States, it contains sufflcient to give tlie fédéral court jurisdietion of tlie 
cause, and may be amended, by leave of court, by supplying more 
spécifie allégations going to establish the same jurisdictional facts, such 
as the citizenship of the parties, i 

On Motion to Eemand, and Motion for Leave to Amend Pétition for 
Removal. 

A. A. Harris and John H. Norton, for plaintiff. 

Davis, Hollister & Hiclis and H. J. Grannis, for défendant. 

LOCHREN, District Judge. This action was begun in the state 
district court of St. Louis county, Minn., and was removed to this 
court upon the pétition of the défendant, wliich stated as grounds 
for removal that the amount in dispute in said action, exclusive of 
interest and costs, exceeds the sum of |2,000, and "that the con- 
troversy in said suit is between citizens of différent states, and that 
jour petitioner, the défendant in the above-entitled suit, was at the 
time of the commencement of said suit, and still is, a résident and 
citizen of the state of Illinois, and a nonresident of the state of 
Minnesota." Thereupon the plaintiff moved, upon due notice, that 
the action be remanded to the state court, upon the ground "that, 
upon the pleadings and removal papers, it is not shown that this 
court has jurisdietion of said cause." Upon the hearing of said mo- 
tion, the défendant asks leave to amend its pétition for removal by 
adding at the end of the third ground (above quoted) the following 
vt'ords: "That the said plaintiff, Gustave Stadlemann, was at the 
time of the commencement of said suit, ever since has been, and 
still is, a citizen of the state of Wisconsin, and résides at Sauk City, 
in said state of Wisconsin." 

The case of Johnson v. Manufacturing Co., 76 Fed. 616, and author- 
ities there cited, seem to cover ail points in the présent case. If 
the pétition had failed to contain jurisdictional averments, this court 
would not obtain jurisdietion, and no anaendment could be allowed. 
But it does contain the averments that the controversy is between 
citizens of différent states, and that the amount in controversy, ex- 
clusive of interest and costs, exceeds the sum of |2,000. Thèse are 
the facts upon which the jurisdietion of this court dépends. Yet 
the averment that the controversy is between citizens of différent 
states is not suiïiciently spécifie, but should be followed by the fur- 
ther statement of the particular state of which each of the parties is 
a citizen. Such spécifie statement is made as to the citizenship of 
the défendant, but not as to the citizenship of the plaintiff ; and it is 
to remedy this want of spécifie statement that the leave to amend is 

1 As to removal of causes, see note to Robbins v. Ellenbogen, 18 O. 0. A. 86. 
92 F.— 14 
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sought. The fact, sought to be averred by the proposed amendment, 
that the plaintiff is â. citizen of the state of Wisconsin, is an im- 
material fact, except as it is a gtatement in détail of one of the f acts 
neeessary to complète with requisite certainty the statement of the 
ultimate and material fact (which is allegedj that the controversy 
is between citizens of différent states. The proposed amendment 
therefore does no more than set forth in proper form, and with 
suflficient fullness of détail, what had originally been imperfectly 
stated in the pétition. 

Opdered, that upon payment to plaintiff's attorney of the sum of 
flO, allowed as costs of motion, the défendant hâve leave to amend 
its pétition as requested, within 20 days after the filing hereof, and 
in such case said motion to remand shall stand denied. If such costs 
are not paid, and amendment made within such time, the said request 
to amend will stand as refused, and the motion to remand granted, 
with judgment in plaintiff's favor for costs and disbursements. 



FELCH et al. v. TRAVIS et al. 
(Circuit Court, E. D. Nortli Caroliua. Mardi 2, 1899.) 

1. United States Circuit Courts—Joiusdiction. 

A United States circuit court has jurisdictlon of a suit between citi- 
zens of diiïerent states to set aside a tax title to land exceeding $2,000 in 
value, located witiiin the district. 

2. Tax Dbbd— VaijTdtty. 

A tax deed executed by a spécial township tax collecter is void where 
no such office existed under the laws of the state at the time of his 
appointment. 

3. Tax Sale— Certipicatb — Opération— Foreclosurb. 

Where a county purchases land at a tax sale, as authorized by Laws 
N. C. 1895, c. 119, § 90, it only acqulres the right to foreclose the cer- 
tiflcate by proceedings similar to the foreclosure of a mortgage, and ac- 
qulres no title thereunder to the land. 

4. Same— RiGUTS OF Assignée. 

An assignée of a tax certifleate of sale issued to a county acquires no 
greater right to the land sold than the county had, and can acquire title 
thereto only by foreclosure of the certifleate, as provided by Laws N. C. 
1895, c. 119, § 90. 

In Equity. 

The court flnds the foUowing facta from the pleadings, dépositions, and 
admissions of parties: 

That the plaintlffs are résidents and citizens of Massachusetts, and de- 
fendants are résidents and citizens of North Carolina. That the matter in 
dispute in this action, exclusive of interest and costs, exceeds the sum of 
$2,000. That on the 13th day of March, 1889, one W. B. Martin, as trustée, 
conveyed by d«ed duly executed and delivered to one J. W. Old, a citizen 
of Norfolk, Va., In fee. In considération of $6,000, the land in Brinkleyville 
township, Halifax county, N. C, described in the bill, which deed was duly 
proved and recorded ia 1889. Said Old entered Into possession of said land 
on the exécution of the deed aforesaid. On the llth day of May, 1892, said 
J. W. Old and wife, to secure a debt of $5,000 due Felch Bros., executed a 
deed of trust to William N. Portloek, of Norfolk, Va., for the land in contro- 
versy, with a waiver of the homestead exemptions and a power of sale. That 
plaintiffs beeame the owners In fee of said land on May &, 1895, by virtue of 
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a sale under the deed of trust aforesaid, the payment of $2,500 cash, and a 
deed executed to them by the trustée, which was duly proved and recorded 
October, 22, 1895, and complainants took possession of said land on May 9, 
1895, by their tenants, and hâve held such possession since. That in 1894 
the said land was listed in Halifax county, N. 0., for state and county pur- 
iwses, by a list taker duly appointed by the board of commissioners of said 
county in the name of said J. W. Old at a tax valuation of §2,500, and taxes 
imposed on it were $15.83, of which $10.33 was for state purposes and 
$5.50 was for county purposes; and was exposed for sale on 6th day of May, 
1895, by W. W. Eosser, then tax coUeetor for said township, and was pur- 
chased by the county commissioners, for the use of said cotmty, at the priée 
of $16.53, the same being the amount of said tax and expense of sale. On 
the 26th day of April, 1897, a deed purporting to convey said land to Jennie 
G. Travis, défendant, signed by W. W. Eosser, "former tax collector," and J. 
A. Norman, "collector," setting forth the listing, as aforesaid, in 1894, by 
J. W. Old, nonpayment of the taxes, failure to redeem, sale, aad that the 
holder of the certificate of purchase of said real estate had complied with 
the laws of North Carolina necessary to entltle him [her] to a deed for the 
said real estate. Said deed was executed in the prescribed form, proved, and 
recorded April 30, 1897. At the November session, 1893, of the board of 
commissioners of Halifax county, W. W. Rosser was appointed tax collector 
for Brinkleyville township for a term of one year, and at October session, 
1894, of said board, said Kosser was reappointed for a like term. At October 
session, 1895 (October 7th), of said board, said Rosser was appointed and acted 
as tax collector as aforesaid for a term of one year, but at the expiration of 
the last term J. H. Norman was appointed such tax collector (October 0, 1890). 
No notice of the tax sale was given to complainants, J. W. Old, or W. N. 
Portloek prier to such sale or after such sale, except that about six months 
after the sale E. L. ïravis, as attorney for the board of commissioners, wrote 
a letter to J. W. Old, stating that the land had beeu .sold for taxes, and pur- 
chased by the county, the amount of tax due, when the time for rédemption 
would expire, and mailed the same directed to Old at Norfolli, Va. Said 
Travis did not know that Portloek or the complainants had any interest in 
said land, but thought said Old was the sole owner thereof, he having never 
examined the record as to the title. He also believed Norfolk, Va., to be the 
place of résidence of said Old. Said letter was never received by said Old. 
On May 8, 1895, when W. N. Portloek sold said land to complainants, 0. H. 
Felch, in company with another, went to the office of the register of deeds 
and clerk of the superior court of Halifax county, and inquired of those 
officers if there was any defect in the title to said land, and was told there 
was noue. Complainants had no knowledge of the alleged tax sale until 
July or August, 1897. In June, 1895, and June, 1896,— the time fixed by law 
for listing property for taxes, — the said land was entered on the tax lists in 
the name of complainants by the list takers duly appointed, and the taxes 
for each of those years were paid by them-, those for 1895 to W. W. Rosser, 
tax collector, on the 6th of January, 1896, and those for 1896 to J. H. Nor- 
man, tax collector, on June 5, 1896. The taxes for every year prior to 1894 
were duly paid, and on August 11, 1897, complainants tendered défendant 
Jennie G. ïravis the taxes, costs, Interest, and penalty, which she was en- 
titled to demand under the statute, which tender was refused. E. L. Travis 
is the husband of the défendant Jennie G. Travis, and has acted as her agent 
and attorney In ail transactions in connection with said land. The land was 
listed for taxes in 1894, and the taxes for the year 1894 were not paid. Said 
land was sold for such taxes on the 6th day of May, 1895, and purchased by 
the county of Halifax. The same was not redeemed within 12 months, 
"unless the court shall hold the payment of the taxes for 1895 and 1896 oper- 
ated as a rédemption pro tanto." There is no record of an order by the 
board of commissioners placing in the hands of E. L. Travis, as attorney for 
said board, the certificates of tax sales of land bid in by the county, and 
directing him. In ail cases when he could not procure the taxes either by sale 
of the certificates or collection from the parties, to bring action In the name 
of the county for the recovery of the land. On April 7, 1894, L. Vinson, W. 
W. Rosser, and W. P. Sledge were appointed assessors for Brinkleyville town- 
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ship by the board of commissioners of Halifax eonnty. The boavd of county 
coramissioners of Halifax county met on the 4th day of March, 1895, was lu 
session but one day, and there is no record of any other meeting of sald board 
until the flrst Monday in Aprll, 1895. The Aprll session was held on the Ist 
day of said month, and there was no other session during the month. No ohe 
was appolnted tax collecter for Brinkleyville townshlp at the Aprll session 
of the board. 

Thos. N. Hill, for complainants. 
Robert O. Burton, for défendants. 

PUENEIjL, District Judge (after stating the facts as above). Tlie 
facts disdose violations of several fundamental principles whicli would 
seriously aiïect défendants' standing in a court of equity were the po- 
sitions of the parties reversed. What effect should be given thèse in 
the présent status it is unnecessary to discuss or décide, especially 
since, with that delicacy sometimes marlced in the légal profession, 
they were studiously avoided in the case as presented and the argu- 
ment. It is only deemed necessary to incidentally mention the cir- 
cumstance that it may not be supposed the court is inadrertent there- 
to. Without disCussing either question, it is held thiS court has 
jurisdiction. Complainants are in possession under apparent title 
in fee, and bave no adéquate légal remedy in the premises. Tlie flrst 
question discussed by counsel was the legality and authority of Rosser, 
as spécial township collector in 1894. At that time there seems to 
hâve been no such officer known to the laws of North Carolina for 
Halifax county, but the appointment was ratifled, and attempted to 
be validated by the législature of 1895, two years after. Such mat- 
ters must be determined according to the décisions of the courts of 
the state, and the suprême court of the state in State v. Meares, 116 
N. C. 582, 21 S. E. 973, is décisive of this question. The élection or 
appointment to an office which does not exist is void, and confers no 
authority. If the appointment of Rosser was void, he had no au- 
thority to make the sale or exécute the deed; both are null. But, 
waiving this point, — admitting, for the purpose of discussion, that the 
appointment and acts of Rosser were made valid by the act of 1895, — 
what title did the deed executed by him as "ex-collector" and his suc- 
cessor, the then collector for the township, confer? This is the real 
question involved, and sought to hâve decided. Was that according 
to the laws of North Carolina? for this is a matter which must be de- 
termined under thèse laws. It is common knowledge that tax deeds 
for land hâve never been favored by the courts of North Carolina, a 
state whose people hâve always been honored for their fair dealing 
and honesty; and very few such deeds hâve availed the graspiug pur- 
chasers when the courts were permitted to pass upon supposed title 
thus acquired, The législature of 1893, by chapter 296, Laws N. C, 
undertook to remedy this, and cure what seems to hâve been regarded 
as an evil to the executive branch of the state government in collect- 
ing revenue, possibly to enterprising speculators who attend tax sales, 
and to' spur up landowners who were delinquent in paying taxes. It 
is interesting, but not necessary to décide the constitutionality of 
the drastic provisions of the act of 1893, the provisions as to presump- 
tive evideilce and conclusive évidence discussed in the briefs, when 
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an attendant speculator purchases at a sale for taxes. At the sale 
set ont and under considération the land was bid off by or for th(; 
county, as provided in the act, and it is the effect of such sale, — the 
interest or lien or title acquired by the assignée of the county as a 
purchaser at such sale, — that in this case must be decided. This 
being local state law, — a matter peculiarly within the province of the 
state législature under the constitution, — is one of tliose cases or 
class of cases in which the courts of the United States adopt the 
construction and décision of the highest court of the state. 

At the October term, 1898, in Wilcox v. Leach, 123 N. 0. 74, 31 
S. E. 374, this question was before the suprême court of North Caro- 
lina, — a purchase by or for the county, a subsequeut transfer of the 
certificate and deed, just as in the case at bar. That court held the 
party to whom a certificate is transferred could acquire no gi'eater in- 
terest or higher title in the land than his assignor (the county of Hali- 
fax, as in this case) liad; that the county had only such title as a mort- 
gagee lias. The only right, under section î)0, c. 119, Laws N. C. 1893, 
conferred on the county in lands sold for taxes, when purchased by 
the county, is to foreclose the liens or certificate by proper proceed- 
ings in the court "in ail respects as far as practicable, and in the 
same manner and with like effect as though the same were a niortgagc 
executed by the ovvners of such real estate to the owner and holder of 
such certificate or liens for the amount therein expressed," etc. "A 
county, under such circumstances, can ac(|uire no fee-simple interest." 
The défendants' counsel is confident this holding will be reversed, 
but such confidence cannot control the court at this time, especially as 
the décision nf the court in the case cited bas not, as appears, been 
attacked, and the holding in other cases is to the same effect. The 
law seems to be so written, both in the décision of the suprême court 
and in the statute law of the state. This court adopts the décisions 
of the state suprême court, and holds the défendant Jennie G. Travis 
acquired no fee-simple interest or title in or to the land described in 
the bill, and only such interest or lien as the county of Halifax might 
hâve claimed under the sale and the certificate, had ail the proceedings 
been regular, and according to law ; that, a tender having been made 
and refused of the amount paid by the said Jennie Gr. Travis, she is 
estopped from claiming any interest subséquent to such tender, and 
the land described in the bill is only liable for the taxes thereon for 
the year 1894, that of preceding and subséquent years having been 
regularly paid. A decree will be drawn and entered in accordance 
with this opinion, granting the prayers of the complainants' bill. It 
is so ordered bv the court. 
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BRUNDAGB et al. v. DPJAEDORP et al. 

(Circuit Court of Appeals, Sixth Circuit. March 7, 1899.) 

No. 596. 

1. Equtty JuiiisDicTiON — Chubch Property— Title— Eemedt AT Law. 

Where trustées holding cliurch property are claimed to hâve been 
illegally elected by a wlthdrawing faction of the church, and to be hold- 
ing such property in perversion of the trust, equity has Jurisdiction of a 
suit by trustées alleged to be the légal représentatives of the church, to 
enjoin them from exercising further authority over the property; the 
remedy by injunction being peculiarlly adapted, and that by ejectment 
inadéquate. 

2. Tkdsts— Rbligious Socibtibs. 

While equity will not permit a perversion of trust property given to a 
church for the support of sonie particular creed or dogma so long as there 
are agencies within the dedication to carry out uses intended, yet where 
property is conveyed to a church by a sale for a valuable considération, 
there is no trust for a spécifie form of worship to enforce, and the fact 
that the church subsequently changed its creed, etc., is immaterial. 

3. RbijTgiocs Associations — Suprême Judicatory — Powers— Constiiution— 

Ambndment. 

Where the constitution of a church of the associated class provided tliat 
It should not be amended except on request of two-thirds of the whole 
Society, and that the confession of faith should not be abrogated or 
amended, a gênerai conférence of the society, which had adopted the 
constitution and confession, composed of représentatives from the varions 
churches, and constituting the suprême judicatory thereof, was author- 
ized to détermine that such constitution and confession were inadéquate, 
and provide means for their amendment, and the submission thereof to 
the vote of the members of the society. 

4. SaME — CONCLUSIVBNBSS OF DECISIONS— RbVIEW IN CiVIL COUHTS. 

The décisions of the suprême judicatory of a religious society of the 
associated class having a constitution, and governed by local, state, and 
national bodies, of ail questions of ecclesiastical cognizance, are binding 
and conclusive on the members, and cannot be reviewed in the civil courts. 

5. Same— DissENTiNG Mbmbers— Right to Chdrch Property. 

The gênerai conférence of a religious society declded that its constitu- 
tion and creed, which the conférence had previouslj' adopted, and which 
provided that it should not be amended except on request of two-thirds 
of its members, etc., was inadéquate, and adopted measures for its 
amendment. The amendments were submitted to a vote of the members, 
after due notice, and more than two-thirds of those voting voted in favor 
of the amendments, whereùpon the gênerai conférence declded that they 
had been adopted. A portion of the dissenting members then withdrew, 
and claimed the property purchased by the church, on the ground that 
those favoring the amendments had departed from the principles and 
purposes of the church. Beld, that the amendment to the constitution 
and creed were matters of ecclesiastical cognizance within tlie jurisdiction 
of the conférence, that the society was bound by its décisions, and that 
the wlthdrawmg members were not entitled to such property. 

Appeal from the Circuit Court of the United States for the Northern 
District of Ohio. 

George E. Young, for appellants. 

John B. McMahon and Lewis B. Gunckle, for appellees. 

Before LUETON, Circuit Judge, and SEVEEENS and CLAEK, Dis- 
trict Judges. 
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LIJRTON, Circuit Judge. This suit involves the use and control 
•t)f a certain cliurcii property Ivnown as "Fairview Ciiurch," situated in 
Défiance county, Ohio. Tliis property was originally conveyed, in 
1874, to three persons, and "their successors in office," as trustées for 
the use of the Church of the United Brethren in Christ. The appel- 
ants, complainants below, claim to be trustées in succession to those 
named in the deed, and hâve been duly elected to their office by an 
annual conférence having jurisdiction over the territorj' within which 
Fairview Church is situated, which is in fellowship with one of two 
distinct ecclesiastical divisions into which the original United Church 
of the United Brethren in Christ is now divided, each of such di- 
visions claiming to be the true and only original church described in 
the deed. The contention of the complainants was and is that they 
hold the légal title to said Fairview Church in trust for the use of a 
local congrégation which is in fellowship and association with the 
annual and gênerai conférences under whose authority complainants 
hold office. Prior to May 13, 1889, the Church of the United Breth- 
ren in Christ was a united, single, ecclesiastical organization, gov- 
erned by a System of judicatories consisting of an officiai board having 
authority in and over a particular congrégation, quarterly and annual 
conférences having jurisdiction over the churehes within a particular 
territory, and a gênerai conférence, composed of représentatives elect- 
ed by the annual conférences, which had jurisdiction over ail. A 
division occurred in the gênerai conférence of 1889, and a small mi- 
nority withdrew from the place in which the conférence was in session, 
and organized themselves into a gênerai conférence, and elaimed to 
be the true and only organization having valid succession and au- 
thority as the gênerai conférence of the church. This division ex- 
tended into many of the annual conférences and congrégations. Those 
thus withdrawing were in large part a party which, in the United 
Church, had been known as "Eadicals"; those remaining were called 
"Libérais"; and for the purpose of distinguishing thèse distinct 
ecclesiastical organizations, each calling themselves the Church of 
the United Brethren in Christ, we shall call that brandi of the church 
to which complainants belong "Eadicals," and the branch to which de- 
fendants are attached "Libérais." The défendants, now appellees, 
are the pastor in charge of Fairview Church and three trustées, ail of 
whom hold office by due appointment under the annual and gênerai 
conférences to which the Libérais adhère. The complainants are 
ail citizens of the state of Indiana, and the défendants are ail citizens 
of the state of Ohio, and fédéral jurisdiction results from this diversity 
of citizenship. 

Complainants claim that they, and they only, are entitled to the 
exclusive control of said church property, and to cause it to be ap- 
plied to the ecclesiastical uses and purposes to which it should be de- 
voted as a church édifice for the use of a congrégation subordinate to 
that division of the church under which they hold office. They pray 
the aid of a court of equity in preventing what they call a diversion 
of the property from the trusts to which it is properly devoted, and 
ask the injunctive process of the court to prevent the appellee who 
claims to be the pastor in charge from offieiating therein as pastor, 
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aad to prëvent fhe other défendants from usurping tlie office and func- 
tions of trustées of said church, and from interfering or intermeddling 
with complainants in their officiai duties as tlie only légal trustées of 
said property. They claim that the remedy at law by action of eject- 
ment is inadéquate, inasmucL. as they, as well as the défendants, are 
but trustées holding for the use of beneficiaries, whose rights can only 
be adequately declared and enforced through the équitable remedy of 
injunction. A demurrer going to the jurisdiction in equity was flled 
by the défendants, and, after full argument, was overruled by Taft, 
Circuit Judge, whose opinion is reported in 55 Fed. 839. The case 
made is one in which trustées may rightfuUy apply to a court of 
equity for aid and assistance. The mère fact that the légal title must 
be determined is not enough to defeat équitable jurisdiction. Two 
sets of trustées, each claiming to be the exclusive légal trustées, are 
contending over the use and possession of property claimed under the 
same deed. The title dépends upon the character of the trust. 
When that is declared, it is the peculiar province of a court of equity 
to prevent a diversion of the property from its lawful and proper use. 
The remedy by injunction to prevent a perversion of property devoted 
to ecclesiastical uses is peculiarly adapted to meet the necessities of 
the case, for trustées, whether in sympathy with the trust or adverse 
thereto, will be controUed and compelled to dévote the property to the 
uses to which it was intended through the coercive power of the writ 
of injunction. The remedy at law, upon the facts of the case, is not 
adéquate, and the demurrer was properly overruled. 

The question at issue involves the identity of the church which is 
the declared beneflciary under the deed with that represented by one 
or the other of the contending divisions into which that church was 
divided in 1889. The cause of that division was the adoption and 
promulgation of a new constitution and confession of faith by the 
gênerai conférence which assembled in that year at York, in Pennsyl- 
vania. The complainants say that they, and those whom they repre- 
sent, adhère to the old constitution and the old confession of faith, 
and thus are able to présent an infallible standard by which their 
identity with the church as it existed at the date of the deed may be 
determined. They say, also, that the défendants, and that organiza- 
tion for which they stand, hâve adopted a new and fundamentally 
différent constitution and confession of faith by revolutionary meth- 
ods, and hâve, therefore, no rightful claim to be organically the suc- 
cessor of the church formerly united under the old constitution and 
confession of faith. Upon thèse promises they contend that, where 
property is conveyed for the uses of a congrégation as a place of wor- 
ship, a trust is created which will be enforced for the purpose of main- 
taining that form of religious worship and profession of faith to which 
the property was originally devoted, and that such a trust will be en- 
forced in favor of that part of the society adhering to and maintaining 
the original principles upon which it was founded, without regard 
to whether it be a minority of the particular congrégation or a minor- 
ity of the larger body, of which the congrégation is but a subordinate 
member. It may be conceded that, if property is dedicated by will 
or deed of the donor for the express purpose of being held and ex- 
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clusively used for the teaching, support, or maintenance of some spé- 
cifie dogma, or creed, or form of religion, and that purpose is declared 
by the instrument under which the property is held, a trust arises, and 
that a court of equity will prevent a perversion of the trust attached 
to its use. So long as there are persons or agencies within the mean- 
ing of the original dedication, and willing to carry out the uses in- 
tended to be maintained by the donor, a court of equity, upon their 
application, will extend its aid in executing the trust. But the deed 
under which Fairview Church is held is one of bargain and sale ; the 
Church of the United Brethren in Christ being the vendee for a valua- 
ble considération, paid by it. We hâve, therefore, no inquiry to 
inake as to the purpose and intent of the donor, and no trust for a 
spécifie form of religions worship to enforce. The case résolves itself 
into an inquiry as to which of the two organizations claiming to be 
the organic successor of the church as it existed at the date of this 
deed is in fact and law entitled to be regarded as the Church of the 
United Brethren in Christ. 

The voluntary religions society called the "Church of the United 
Brethren in Christ" was organized in the year 1800, or about that 
time. No creed or formai confession of faith was adopted until 1815, 
when the gênerai conférence of that year adopted and promulgated 
the instrument herein called the "Old Confession of Faith." ISTo 
fundamental framework or organic church law was adopted un- 
til 1841, when the gênerai conférence of that year adopted an in- 
strument for the government of the church, being the body of or- 
ganic law herein called the "Old Constitution." That constitution was 
never submitted to the members of the society for their adoption or 
approval, and was the act of the gênerai conférence alone; a body 
then composed of a small number of clergymen, représentatives of 
the annual conférences by whom they had been elected. There was 
at ail times more or less question as to the binding obligation of this 
constitution, though it was generally acquiesced in and adhered to as 
the organic law of the organization. The organization thus perfect- 
ed constituted one of that class of ecclesiastical organizations in 
which the congrégations are not independent of other ecclesiastical 
associations, but were associated as subordinate members of a gên- 
erai and wider organization, and having a system of government in 
regular succession, consisting of the officiai board over the congréga- 
tion, the quarterly and annual conférences over a group of congréga- 
tions, and a gênerai conférence with gênerai power and control over 
ail the churches and membership. The constitution adopted in 1841 
in an inartiflcial way deflned the powers of thèse several judicatories, 
and limited the otherwise apparently suprême authority of the gênerai 
conférence in certain important particulars. The limitations of chief 
importance imposed by that constitution upon the gênerai conférence 
are f ound in article 4, which is as f ollows : "There shall be no altéra- 
tion of the foregoing constitution unless by request of two-thirds of 
tire whole society," and in article 2, § 4, which is in thèse words: 
"Xo rule or ordinance shall at any time be passed to change or do away 
with the confession of faith as it now stands, nor to destroy the itinér- 
ant plan." Complainants say that the constitution has not been 
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altered in the only waj in wliieli it could be constitutionally done,. 
and that the confession of faitli lias been changed in essential particu- 
lafs, in deflance of the constitutional prohibition. It cannot be suc- 
cessfolly denied that, if the constitutional provision in respect to a 
change of the confession of faith was itself changed, a change iu the 
confession, made in pursuanee of the altered constitution, would not 
be a violation of the organic law of the society. Both the constitution 
and the confession of faith were, in fact, changed by an exercise of the 
same power at the same time and way, and must, therefore, stand or 
fall together. How were thèse changes broughtabo ut? The gênerai 
conférences of the church were held every four years from 1841 up 
to and including 1889. Thèse conférences were composed of the 
bishops of the church and elders from each annual conférence district. 
In 1885 a regular gênerai conférence of the church was held at 
Fostoria, Ohio, whose members were regularly chosen according to 
the law and usages of the church. At that conférence, and on the 
second day, a committee upon revision was appointed, consisting of 13 
members, to whom was referred the confession of faith, the constitu- 
tion, and section 3 of chapter 10 of the discipline, whereby members 
of secret societies were excluded from membership. At a later day 
that committee made the following report : 

"To the General Conférence: Your committee to wliich was referred the 
confession of faith, constitution, and section 3 of chapter 10 of the discipline, 
beg leave to report that we hâve given thèse sulijects much and most prayer- 
ful attention, and now snbmit the resuit of our délibérations: 

"First. AVe flnd that the présent constitution of the cluirch was never sub- 
mitted to the suffrage of the members and miuistry of the chiu'cli for rati- 
fication, either by popular vote or by eonventional approval, though it pur- 
ports to be the constitution of the 'memlsers' of the dénomination. 

"Second. We flnd, by référence to the records, that throughout most of its 
history it has been the subject of question and différences of opinion as to 
its legallty and binding force as an organic law. 

"Third. We flnd, aiso, that the clause fomid in article 2, § 4, whicb says, 
'No rule or ordinance shall at any time be passed to change or do away with 
the confession of faith as it now stands,' and article 4, which says, 'There 
shall be no altération of the foregoing coustitution unless by request of two- 
thirds of the whole society,' are, in tlieir language and apparent meaning, so 
far-reaching as to render tliem extraordinary and impracticable as articles 
of constitutional law. 

"Fourth. Ifrom the facts and reasons thus indicated, we conclude that the 
constitution has acquired its force only by the partial and silent assent of 
the church, and that the gênerai conférence bas a right to institute measures 
looking to the amendment, modification, or change of the constitution at any 
time when it is believed that a majority of our people favor a modification 
thereof. 

"l^ifth. It is the sensé and belief of your committee that the constitution, 
as it stands, is not in harmony with the présent wishes of our people, as bas 
been indicated in diseussions, pétitions, and élections during .the past year. 

"Sixth. For thèse reasons, and for the purpose of flnally settling ail ques- 
tions of dispute and matters of disturbance to the peace and harmony of the 
church, so far as the confession of faith and constitution are concerned, your 
committee would recommend the adoption of the following paper, namely: 

" 'Church Commission. 

" 'Whereas, our confession of faith is silent or ambiguous upon some of 
the cardinal doctrines of the Bible as held and believed by our church; and 
whereas, it is désirable and needful to so amend and improve our présent 
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■constitution as to adapt its provisions more fully to the wants and conditions 
o£ tlie church in tliis and future titoe: Tlierefore, 

" 'Resolved, by the delegates of the annual conférences of the church of 
the United Brethren in Christ in gênerai conférence assembled, that a church 
commission composed of twenty-seven persons, and consisting of the bishops 
of tlie church, and ministers and laymen appointed and elected by this body, 
an equal number from eaeh bishop's district,— provided, that the Pacific dis- 
trict sliall hâve two members besides its bishop,— be, and is hereby, author- 
ized and established. 

" 'The duties and powers of this commission sliall be to consider our 
présent confession of faith and constitution, and prépare such a form of 
belief, and such amended fundamental rules for the government of this 
elmrch in the future, as will, in their judgment, be best adapted to seeure its 
growth and efficiency in the work of evangelisîing the world. 

" 'Provided (1) that this commission shall préserve, unchanged in substance, 
the présent confession of faith so far as it is clear; (2) that it shall also re- 
tain the présent itinérant plan; (3) it shall keep sacred the gênerai usages 
and distinctive principles of the church on ail great moral reforms as sus- 
tained by the Word of God, in so far as the province of their work may touch 
thern. 

" 'Provided, further, that in the final adoption, as a whole, of a confession 
of faith and constitution for submission to the church by the commission, a 
majority vote of ail the members composing the commission shall be neces- 
sary. 

" 'Resolved, that this commission shall meet at such time and place as the 
board of bishops may appoint, and is expected to complète its work by Janu- 
ary 1, 1880. 

" 'The commission shall also adopt, and cause to be executed, a plan by 
which the proposed confession of faith and constitution may receive the larg- 
€St possible attention and expression of approval or disapproval by our peu- 
ple, including ail necessary régulations for taking, counting, and reporting 
the vote. 

" 'Resolved, that when, according to the foregoing provisions, the resuit 
of the vote of the chiirch shows that two-tbirds of ail the votes cast hâve been 
given in approval of the proposed confession of faith and constitution, it 
shall be the duty of the bishops to publish and proclaira said resuit through 
the officiai organs of the church; whereupon the confession of faith and 
constitution thus ratifled and adopted shall become the fundamental belief and 
organic law of this church. 

" 'Provided, further, that the adoption of the constitution, as aforesaid, shall 
in no wise afïect any législation of this gênerai conférence for the coming 
quadrennium. 

" 'Resolved, that In case of any vacancy in the commission by death, résig- 
nation, or otherwise, the commission shall flll such vacancy. 

" 'The necessary expenses of this commission shall be paid out of the funds 
of the printing establishment' " 

The same committee made, also, a supplementary report touching 
membership in secret societies. Thèse reports and recommendations 
were signed and indorsed by eleven members of the committee. A 
minority report, signed by the remaining two members, was present- 
ed, which was in thèse words: 

"We, your committee on constitution, confession of faith, and section 3 of 
chapter 10, would report as follows: We hâve deliberately considered the 
important interests committed to us, and hâve concluded as follows: 

"(1) The constitution we now bave in the discipline, and hâve had for forty- 
four years, is the constitution of the Church of the United Brethren in Christ, 
and every member legally received into the cliureh for years bas consented 
to be governed by the same. It was declared légal also by the gênerai con- 
férence of 1849, and to it our législation bas conformed, and under its direction 
our officers bave been elected, and the gênerai conférence formed according 
to its provisions. 
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"(2) This constitution makes no provision for the gênerai conférence to 
alter or change it witliout flrst securing the consent of the memhers of the 
church by a two-thirds vote, as required In article 4 of the constitution; and 
to talie any other method vyould not be légal. 

"(3) It is our View that this question as to the constitution should be de- 
termined before we revise section 3 of chapter 10." 

The majority report was adopted by the conférence and the mem- 
bers of the commission chosen in accordance therewith. Within the 
time prescribed, this commission reported to the church the revised 
confession of faith and the amended constitution, with a plan for the 
submission thereof to the entire membership of the church. Thiy 
plan provided that a vote should be taken in ail the congrégations dur- 
ing the month of November, 1888; that the publishing ugent of the 
church should fumish, three months before the time of voting, a suf- 
ficient number of tickets and blanks for the return of the resuit to 
the presiding elder of each district, who should distribute same to the 
différent pastors within his jurisdiction, and that the pastors should 
distribute same among their members. Q'^he plan provided that tiie 
confession should be submitted to a distinct vote as an entire instru- 
ment, the ballots for that purpose having written or printed thereon 
the words, "Confession of Faith — ^Yes or No;" and that the constitu- 
tion should also be submitted to a separate vote as an entirety, with 
certain exceptions, in regard to which provision was made for a dis- 
tinct expression of opinion. Provision was also made that the pastor, 
elders, and stewards of each society should constitute a local board 
of tellers, who should prescribe the particular day in November when 
the vote of the congrégation in which they held office should be taken, 
enroll the voters, allowing sick, absent, and aged members to vote 
by signing a ballot, and sending it to such local board of tellers. The 
return s of such élection were required to be sent to a board of tellers, 
to be selected by the annual conférence, who were required to count 
and report the resuit to a gênerai board of tellers named in the plan, 
who, in turn, were required to tabulate and report the vote of ail the 
conférences to the board of bishops. Tlie board of bishops were then 
required to prépare a letter addressed to the conférence on the work 
of the commission. The time adopted for the taking of the vote coin- 
cided with the time for electing delegates for the gênerai conférence 
of 1889. This plan was submitted, accompanied by a temperate, con- 
servative, and pions address from the bishops of the church, urging 
upon the people a calm and earnest considération and a free vote upon 
the matters thus submitted. This plan and address were submitted 
in January, 1886, thus securing a period of nearly three years within 
which a fuU considération of the proposed changes might be liad. 
The record abundantly shows that during this period the question of 
the adoption or rejection of thèse revisions was widely discussed and 
debated, and no one can doubt that every member of the society had 
his attention directed to thèse matters, and had every opportunity af- 
forded of enlightening himself and expressing his opinion through the 
élection which foUowed. During the month of November, 1888, the 
vote was taken in accordance with the plan submitted, and this vote 
was counted and canvassed by the several boards of tellers provided, 
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and was declared by the gênerai board on Januar.v 15, 1889, and tlie 
resuit published througli the newspajier orgnns of the churcb. Tlie 
resuit was as follows: 

For the confession of failli 51,070 

Against ttie confession 3,310 

For tlie amendée! constitution GO.iWri 

Against the constitution .'!,(>.")!» 

For lay représentation 48,825 

Against lay représentation ~>M'.',4 

For section on secret soeieties 4(),(l!)4 

Against same 7,220 

Total number of votes cast 54,300 

Delegates to the gênerai conférence of 1889 were elected at the 
same time and places, and the total number of votes cast for dele- 
gates was 38,839. The gênerai conférence of 1880, composed of dele- 
gates elected by the United Church, met in the York Opéra House, in 
York, Pa., May 9 (Thursday), 1889. To this conférence the church 
commission having charge of this work of revision under appointment 
of the gênerai conférence of 1885 reported the constitution and con- 
fession of faith, the plan under whicb it had been submitted to the 
members of the society, and the vote which had been cast under the 
plan of submission. This report was referred to a spécial committee, 
with direction to report to the conférence whether the commission 
had acted in compliance with the instructions of the former gênerai 
conférence, and whether the vote had been regularly and orderly 
taken. That committee, on May 11, 1889, submitted a report com- 
mending the work of the commission, and recommending the ratifica- 
tion and adoption of the changes recommended by it. A minority 
report was at the same time submitted, complaining of certain irregu- 
larities in the methods of the commission. The report of the ma- 
jority was adopted by a vote of 110 to 20 opposed. On the 1.3th of 
May, 1889, the proclamation of the bishops announcing the adoption 
of the work of the church commission was read to the conférence, 
whereupon 15 of the 20 members who had opposed the adoption of 
tlie resolutions of the committee withdrew from tlie opéra house, and 
met in another place, and, after organizing, adopted a resolution in 
thèse words: 

"Inasmuch as 110 of the delegates and members of this gênerai conférence 
did, on May 11, 1889, vote to adopt a new constitution and confession of faith, 
and did, on the l'Sth of May, 1889, through the presiding bishop, déclare the 
same in force, thereby forming a new church, we therefore déclare that they 
hâve thereby vaeated their seats as members of the gênerai conférence of 
the Church of the United Brethren in Christ of 18S0, and that the alternâtes 
présent from the respective conférences are ciititled to seats in this body 
upon présentation of proiier évidence that they are the duly-elected alternâtes." 

Annual and quarterly conférences were subsequently organized by 
this minority élément wherever members of the society were found 
who were willing to assume the attitude evidenced by the resolution 
above set out. Thèse Radical annual conférences proceeded to elect 
trustées to hold church property in sympathy with their views. Thus, 
Ave hâve two distinct ecclesiastical organizations, bearing the same 
name, each claiming to be the original Church of the United Brethren 
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in Christ. Many litigations hâve resulted from this division, which 
hâve reached the highest courts of several states, ail of which hâve 
been decided adversely to the contention of the Eadicals, with tho 
exception of the litigation in the state courts of Michigan. At the 
date of thèse proceedings there was an enrolled membership of about 
204,000. The total' vote cast for the amended constitution was 
50,658. The disparity between the total nominal membership and 
the vote approving the amended constitution bas been made the basis 
for claiming that this new constitution has been imposed upon the 
Society by less than a majority of its membership. The weight of this 
fact, as an élément in the case, disappears in the light of the évidence 
that discussion preceded the élection for about two years, and that 
the total vote against the constitution was only 3,659. That there 
was an indisposition upon the part of the Eadicals to give any sanction 
to the revisory proceedings by voting at ail, is clear. How strong 
was this nonvoting opposition? Their greate^ strength was shown 
by pétitions to the gênerai conférence opposing any récognition of 
the work of the church commission. Such pétitions, signed by 16,882 
members of the Society, were presented to the gênerai conférence of 
1889. If thèse be added to the 3,659 who voted against the new con- 
stitution, we hâve a total opposition of 20,541 , as opposed to 50,058 in 
favor of that instrument. Two-thirds of a total reached by adding 
this outspoken opposition to those who actively announced their ap- 
proval of the new constitution would be 47,466. Thus the vote cast 
for the altération of the constitution was more than two-thirds of ail 
the members of the society who in any way expressed opinions upon 
a subject which had been agitated for many years. The question of 
approving or disapproving the work of the church commission was 
carried into the élection of delegates to the gênerai conférence of 1889. 
That élection was held when the vote was taken upon that work. 
The total vote cast in the élection of such delegates was 58,839, which 
was the largest vote ever cast in the history of the church. The dele- 
gates thus elected stood, as shown by the vote cast upon the adoption 
of the resolutions approving and adopting the amended constitution 
and revised confession of faith, 110 for the work of the church com- 
mission to 20 opposed. Of the opposition 5 yielded to the majority, 
and 15 withdrew. The numerical strength of the membership which 
hâve adhered to the organization of the majority appears from the 
évidence to be proportionately as great or greater than those who sup- 
port the minority delegates. If it be assumed that at the date of the 
vote cast by the membership of this society the membership aggre- 
gated 204,000, as claimed, it is fairly inferable from the foregoing 
facts that a large majority of the whole number approve the altéra- 
tions made in the constitution and the revision of the confession of 
faith. The same facts justify the presumption that those who neither 
voted nor petitioned against thèse revisions intended thereby to indi- 
-cate their acceptance of the action of those who did vote, and of the 
gênerai conférence elected at the same time. But complainants 
say that neither the vote cast for the new constitution, nor the action 
of the gênerai conférence of 1889 in respect thereto, nor the gênerai 
-assent of the great mass of those enrolled as members who did not 
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vote at ail, sanctions the changes which hâve been made in the old 
constitution and confession of faith. Their contention is that that 
constitution could not be changed except in strict pursuance of the 
method provided therein for an amendment or altération thereof, 
and they deny that the steps taken to bring about an altération of 
that constitution were such as were authorized by that instrument. 
Upon this premise they conclude that the majority who support the 
new constitution and revised confession of faith hâve thereby organ- 
ized a new ecclesiastical organisation, and hâve forfeited ail right to 
the possession or control of the property owned by the original society, 
and that the remuant of the original organization which adhères to 
the old constitution and confession of faith constitute now the true 
organic succession to the old and original church, and are, therefore, 
entitled to the exclusive use of the name and exclusive possession of 
the church property. 

It is unnecessary to consider the soundness of the déduction» 
drawn by complainants, even if it should appear that the steps taken 
for the purpose of altering the organic law of the church were not in 
strict accord with the provisions of the constitution in respect to its 
own amendment. The constitution of 1841 was adopted by the gên- 
erai conférence of that year. It was not authorized by any direct 
délégation of authority, nor sanctioned by any subséquent vote of the 
members. Nothing more clearly demonstrates the suprême authori- 
ty clairaed and exercised by the gênerai conférence than this fact: 
that it imposed a constitution and confession of faith upon the church 
without spécial authority theretofore conferred, or submitting its 
work for adoption or rejection by the membership. So far as the 
organic law thus enacted contains limitations upon the power of 
subséquent conférences in respect to the amendment or altération of 
the constitution or creed, it is not a grant, but a limitation, of power. 
If it was within the constitutional power of the gênerai conférence 
of 1841 to enact a constitution, it was equally within the power of 
the gênerai conférence of 1885 or 1889 to alter or amend that con- 
stitution, unless the original power of the gênerai conférence had 
been limited by an instrument which was irrepealable by subséquent 
conférences, except in the manner and method prescribed by the hm- 
iting instrument. Why the conférence of 1841 might enact a body 
of fundamental law which a subséquent conférence could not repeal 
or amend was a problem which was much discussed by the member- 
ship. The membership had never ratifled, or adopted, or been given 
any opportunity of expressing any opinion upon, the merits of that 
constitution. That it was generally accepted as a limitation and 
définition of the church fundamental law sufficiently appears. This 
acquiescence is relied upon as a sufflcient indorsement to entitle it 
to be regarded as an irrepealable enactment, except by the steps 
provided by the instrument itself. But the provision touching its 
own amendment was framed in most inartiflcial language. It was as 
follows: "There shall be no altération of the foregoing constitution 
unless by request of two-thirds of the whole society." Touching the 
confession, the constitution provided: "No rule or ordinance shall at 
any time be passed to change or do away with the confession of faith 
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as it now stands, nor to destroy the itinérant plan." This confession 
of faith had been formulated by an earlier gênerai conférence. But 
for this limitation upon the power of subséquent gênerai conférences, 
there is no reason suggested why it was not subject to revision by 
%'irtue of the sauie authority which sanctioned its original formulation, 
It seems clear that the authority which could formulate a creed could 
revise it, and that this constitutional provision alone stood in the way 
of a revision by any gênerai conférence. It also foUows that the 
authority which could alter or amend this constitution in any respect 
could amend or alter it in respect to the provision which protected 
the confession and itinérant plan from altération or change. The 
constitution did not provide that the confession should be unalterable, 
but that it should be unalterable by any "rule or ordinance." This 
is a prohibition against any législative change of the confession, and 
does not operate to place the confession and "itinérant plan" upon 
any higher plane than the constitution itself. What were the steps 
appropriate to an amendment of the constitution? This was the 
question which confronted the gênerai conférence. The provision 
limiting its power in this particular was not clear nor deflnite. Did 
the conférence hâve any right to initiate an amendment? What was 
meant by "request of two-thirds of the society"? The clause needed 
Intei-pretation. Should it be construed narrowly, and according to its 
letter, or according to its spirit, and with the end of ascertaining 
and carrying ont the objects and purposes of a constitution? When 
framed, the church was a small body of people, and its wishes easily 
ascertained. In 1885 it had become a large body of people, scat- 
tered throughout the United States. The spirit of the limiting clause 
was that the conférence should make no altération in the constitution 
except in concurrence with the opinion and wish of "two-thirds of 
the society." To secure concurrence in opinions as to the desirability 
of a constitutional change required some législative plan by which 
such opinion might be formulated, considered, and authoritatively 
expressed. Whether lay assent should précède or follow action by 
the conférence was not of the essence of the matter. Neither was it 
vital that such lay concurrence should be indicated by vote or by 
pétition. Thèse were matters of discrétion, — matters of détail, — 
and clearly within the gênerai powers of the gênerai conférence as 
the highest judicatory and législative body of the church. 

Preliminary to any steps looking to altérations in the constitution, 
the gênerai conférence of 1885 — a conférence representing the whole 
church — found it necessary to construe this provision of its organic 
law, and did so by adopting a report of a committee appointed for 
the considération of the whole subject of amending and revising the 
constitution and confession, which report aflirmed that "the gênerai 
conférence had a right to institute measures looking to the amend- 
ment, modification, or change of the constitution." The same report 
recommended a plan for the formulation of proposed constitutional 
changes, and for the revision of the confession, and for the submission 
of such proposed changes to a vote of the entire membership of the 
church. That report went further. It provided how this vote should 
be taken, and its resuit ascertained, and provided that, if "two-thirds 
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of ail the votes cast" should be cast in approval of the proposed 
changes and revision, the resuit should be announced by the bishops, 
and that thereupon "the confession of faith and constitution thus 
ratifled and adopted shall become the fundamental belief and organic 
law of this church." This was a clear interprétation of the meaning 
of article 4 of the constitution. Put in short form, that conférence 
construed that article as meaning that the gênerai conférence might, 
in its own way, and through its own instrumentalities, initiate altér- 
ations in the "fundamental law of the church, and might institute 
raeans for obtaining the consent of the membership in respect to pro- 
})osed changes, and that such consent might be given by vote, and 
that the vote of two-thirds of those voting at an élection held for that 
purpose would be regarded and held as the assent or request of two- 
thirds of the Society. The plan adopted for formulating proposed 
altérations did not, in terms, require that thèse changes should^ be 
submitted back to the conférence which appointed the commission, 
nor to the next succeeding gênerai conférence. Indeed, the fair 
iaference is that that conférence did not intend that the work of the 
commission should be subjected to any further action by either that 
or the succeeding conférences, but should become effective as a consé- 
quence, of the approval by two-thirds of the society of the work of 
the commission, when the resuit of the elect'on should be verifled, 
and proclaimed through and by the bishops of the church. This ac- 
tion of the conférence of 1885 is objected to as erroneous upon thèse 
grounds: First, it is said that the conférence erred in assuming any 
authority over the subject unless authorized previously by the re- 
quest of two-thirds of the society; second, that the conférence erred 
in construing the constitution so as to constitute two-thirds of the 
vote cast at the élection authorized by it as the légal consent of two- 
thirds of the society, unless the vote cast for such changes numerically 
equaled two-thirds of the whole membership of the church; third, it 
is urged that to validly amend the constitution required not only the 
consent of two-thirds of the society, but that such consent must con- 
cnr with the législative action of the gênerai conférence, and that 
the conférence of 1885 never did, as a législative body, make any 
altérations or changes in either the constitution or confession, but 
provided that changes proposed by a committee of its own members 
should become operative when adopted by a two-thirds vote, and 
without anj' action whatever by any conférence thereon. The con- 
férence of 1885 assumed, and, we think, rightfully, that it had juris- 
diction to détermine what steps might constitutionally be taken to 
initiate amendments of the existing constitution and a revision of the 
existing confession of faith. The constitution was, as we hâve seen, 
not a grant, but a limitation upon the powers of that judicatory. 
Manifestly, the gênerai powers of the conférence authorized it to con- 
strue the amendatory provision, and to provide the détails by which 
this power of amendment might be exercised. Constitutions do not 
go into détails. They seldom define the means by which a power is 
to be exercised. They merely grant, limit, or qualify powers. Mc- 
CuUoch V. Maryland, 4 Wheat. 405. The duty of interpreting and 
applying this provision of the organic law of the church was neces- 
92 F.— 15 
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sarily withip the implied powers of the gênerai conférence as the 
highest judicatory and législative body of tlie organization. So in 
respect to a revision of the confession of faith. The existing con- 
fession had been formulated by a gênerai conférence prier to the 
adoption of any written body of organic law. It assumed that it had 
authority to décide this question, and to détermine how, and to what 
extent, there might be à revision of the statement of the faith held 
by the church. 

In respect to the objection that neither the constitution nor confes- 
sion could be amended or altered except by the concurrent action of 
the conférence and people, and the further objection that the gênerai 
conférence could not delegate its législative power to the church com- 
mission, it is only necessary to say that no such question is presented. 
The church commission reported the proposed amendments and altéra- 
tions in both, together with the vote thereon, to the gênerai confér- 
ence of 1889, before any announcement of the adoption thereof had 
been made by the bishops according to the plan of revision authorized 
by the conférence of 1885. That conférence was elected by the whole 
church, and represented both those favoring and those opposing the 
work of the commission. To say that that conférence did not hâve 
Jurisdiction to décide as to which of two constitxitions and two confes- 
sions of faith was the constitution and confession of the church, is to 
assume that there was no ecclesiastical tribunal existing which could 
détermine a question so vital as this to the welfare and ecclesiastical 
existence of the church. The action of the preceding conférence was 
known. The commission created by its predecessor had reported its 
proceedings, and the resuit of the plan under which its work had been 
submitted to the whole membership of the clmrch. For three years 
the work of this commission had agitated the church. Both the 
merit and the legality of that work were questioned. The very founda- 
tions of the church were threatened. The commission and the bisli- 
ops had postponed any announcement of the conséquences of what 
had been done until this conférence should act. The commission re- 
ported its action and the vote, and asked the action of the conférence 
thereon. Th'e matter was submitted to a spécial committee, whose 
report was in thèse words : 

"To the General Conférence: Your committee to whom was referred tbe 
report to your body of the commission constituted by the gênerai conforeuee 
of four years ago, and charged with the duty of cousidering our présent con- 
fession of faith and constitution, and of preparing such form of belief, and 
such amended fundamental rules for the government of this church in the 
future, as would, in their judgment, he best adapted to secure its growth and 
efiiciency in the work of evâugellzing the world, would beg to report as fol- 
lows, viz.: 

"(1) We hâve carefully examined the records of the proceedings of the com- 
mission, and flnd them fully and aceurately kept, and Indicating a thorough 
considération of ail matters iavolved in their work, with impartial purpose 
to reach only right conclusions. 

"(2) We hâve also compared the instructions and limitations by the former 
gênerai conférence with their work as flnally adopted by sàid commission, 
and flnd that said instructions and limitations were obeyed and carried out 
with commendable accuracy. 

"(3) The 'Plan of Submission' we believe to hâve been in accord with the 
best methods of accomplishing the best résulta. Three years were given for 
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discussion and refleetion by our people as to tlie inerits of the two documents 
submitted for their final approval or disapproval. AU reasonable efforts were 
employed to secure the laigest possible attention to ail wliose riglit and duty 
It was to vote on tlie propositions submitted. 

"(4) In View of the fact that the proceedings and aets of the commission 
hâve been found to be régulai', and In accord with the directions giveu by the 
highest authority linown to our church, your committee would recommend 
the adoption of the following, viz.: 

"Resolved (1) by the gênerai conférence of the Church of the United Breth- 
ren in Christ, in quadrennial session assembled in the city of York, Ta., May 
9, 1889, that the recorded proceedings of the commission, including the revised 
confession of faith and amended constitution, as formulated and submitted 
to the vote of the church, together with the methods of submissiou and ail 
other acts by whieh the will of the church was ascertained thereon, are hereby 
approved and contlrmed. 

"(2) That because of the truth that the revised confession of faith and 
amended constitution as a whole, and ail the separate propositions thereof, 
submitted to the membership of our church, bave been adopted by more than 
the required two-thirds of ail the votes cast thereon, as required by the gên- 
erai conférence of 1885, it is hereby declared and published by this conférence, 
and for itself, that the said revised confession of faith and amended con.sti- 
tution, as framed and submitted by the lawfully constituted commission of the 
church, are bccome the fundamental belief and organic law of the Church of 
the United Brethren in Christ, and will be in full force and effect on and after 
the 13th day of May, A. D. 1889, upon the proclamation of the bishops, as 
provided and ordered in the said amended constitution." 

The report and tlie accompanying resolution were adopted by a vote 
of 110 to 20. Tliis action was botli judidal and législative. It 
operated to adopt the new confession and new constitution, and ad- 
jndged that the vote theretofore taken ^^•as eifective, under the consti- 
tution, as a "request" from "two-thirds of the society," and was a 
légal compliance with tlie old constitution, and that eacli should be- 
come effective when the announcement should be niade by the bish- 
ops, as required by the plan adopted by the gênerai conférence of 
1885. The authority conferred upon tlie church commission limited 
their power in respect to the revision of the confession of faith by pro- 
viding: (1) Tliat the commission should préserve, unehanged in sub- 
stance, the confession of faith so far as it is clear; (2) that it should 
préserve the itinérant plan; (3) that it should "keep sacred the gênerai 
usages and distinctive principles of the church on ail great moral re- 
forms as sustained by the Word of God, in so far as the province of 
their work may toucli them." The conférence of 1889, by adopting 
the report of their committee, to whom was referred the report of the 
church commission, adjudged and decided that the church commission 
had obeyed the instructions and limitations in respect to the changes 
made by them in the confession and constitution. Shall we review 
this décision? The commission was instructed to make no funda- 
mental changes in the confession. The conférence decided that they 
had obeyed this instruction. Still complainants urge this court to 
compare the old confession with the new, and for ourselves décide 
whether or not fundamental altérations hâve been made. This con- 
tention is pressed, notwithstanding the fact that in the long debate 
which preceded the adoption of the work of the commission not one 
Word of objection was urged upon this account. 

This brings us to the controlling question upon which our décision 
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muSt turn, namely: "What effect will a civil court give to the in- 
terprétation and construction by the highest judicatory of an ecclesi- 
astical body of its own fundamental law? Is that judgment subject 
to review in the civil courts? Or, wiU the civil courts accept the 
interprétation placed upon the organic law of the church by its 
highest judicatory, and apply the law so interpreted to the settlement 
of property questions depending upon that law? As we hâve already 
stated, the property hère involved was not devoted by the express 
terms of any grant, gift, will, or sale to the support of any spécifie 
religions dogma, doctrine, or belief, but is property acquired by the 
church for the gênerai use of the society for religions purposes, and 
with no other limitation. The property hère in question is held for 
the particular use of a congrégation, which is only one of numerous 
others united to form a gênerai body of churches, and subject to the 
ecclesiastical control of the gênerai conférence, whose jurisdiction 
extends to ail congrégations composing the gênerai body. The ques- 
tion hère presented is merely one of identity, — which of the two bod- 
ies claiming to be the legitimate successor of the original united 
organizatiou is the légal successor of the body to which this property 
was conveyed? When this question is answered, the property must 
be awarded to that organization. The décision of this question in- 
volves the interprétation of the organic law of the church in respect 
to the appropriate method of altering or amending that law. But 
that fundamental law has been construed, interpreted, and applied 
by the highest judicatory of this church before its division, and the 
very changes in the constitution and confession now complained of 
as irregular and revolutionary sanctioned and approved as having 
been made in accordance with the method prescribed by the funda- 
mental law of the church for its own amendment. Shall we review 
that décision, and overturn its conclusiveness upon questions purely 
relating to ecclesiastical law and government, and take from the 
majority the gênerai property of the church upon some différence of 
opinion as to whether the highest authority within the church had 
not mistaken the meaning of the church organic law? The ques- 
tion is not an open one in courts of the United States. It is the 
duty of this court under the law as settled to accept that décision as 
final, and as binding upon it in so far as that décision has application 
to the case for décision. Tliis question was most thoroughly and 
elaborately considered by the suprême court of the United States 
in the leading case of Watson v. Jones, 13 Wall. 679-726. That 
case originated in a schism which occurred in the Presbyterian Church 
in respect to certain déclarations made by its gênerai assembly during 
the late Civil War touching the subjects of slavery and sécession. 
One faction in the gênerai church répudiât ed this action of the gên- 
erai assembly, as imposing unauthorized tests of membership in excess 
of its constitutional power and authority, while the other and larger 
party upheld its action, as within its ecclesiastical jurisdiction. The 
schism extended to the congrégation whose property was involved in 
the case cited, and the décision depended upon the validity of this ob- 
jectionable action of the gênerai assembly. The suprême court, after 
conceding that there were certain very clear limits to the jurisdiction 
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of such a church judicatorj as the gênerai assembly of the Presby- 
terian Church, said: 

"But it is a very différent tliing where a subject-matter of dispute, strictly 
and purely eedesiastical in its character,— a matter over whicb the civil 
courts exercise no jurisdiction; a matter whicli concerns tbeological contro- 
versy, eliurch discipline, eedesiastical government, or tlie conformity of the 
inembers of the church to the standard of morals required by them, — becoœes 
the subject of its action. It may be said hère, also, that no jurisdiction bas 
been conferred on the tribunal to try the particular case before it, or that, 
' in its judgment, it exceeds the powers conferred upon it, or that the laws 
of the church do not authorize the particular form of proceeding adopted; 
and in a sensé often used in the courts ail of those may be said to be ques- 
tions of jurisdiction. Eut it is easy to see that, if the civil courts are to 
inquire into ail thèse matters, the whole subject of the doctrinal theology, the 
usages and customs, the written laivs, and fundamental organization of every 
religious dénomination may and must be examiued into with minuteness and 
care, for they would become, in almost every case, the criteria by which the 
validity of the eedesiastical decrce would be determined in the civil court. 
This principle would deprive thèse bodies of the right of construing tlleir own 
church laws, would open the way to ail the evils which we hâve depicted as 
attendant upon the doctrine of Lord Eldon, and would, in effect, transfer to 
the civil courts, where property rights were coucerned, the décision of ail 
eedesiastical questions." 

After stating that the case then before the court involved property 
not devoted by the instrument under which it was held to tlie teach- 
ing of any particular doctrine or dogma, but property acquired by 
eonveyance for the gênerai use of a religious congrégation which 
was one of many, united with others into a larger and gênerai or- 
ganization, and subject to the ruie and control and bound by the judg- 
ments of a gênerai assembly corresponding to the gênerai conférence 
of the United Brethren in Christ, and after stating that the schism 
which divided the congrégation had resulted from a refusai to accept 
the final action and judgment of the gênerai assembly, concluded by 
siaying : 

"In this elass of cases we thinlc the rule of action which should govern the 
civil courts, founded in the broad and sound view of the relations of church 
and State, under our System of l;iws, and su])portod by a preponderating 
Aveight of judicial authority, is that wlienever the questions of discipline, or 
of faith, or eedesiastical rule, custom, or law bave beon decided by the high- 
est of thèse church judieatories to which the matter has been carried, the 
légal tribunals must accept such décisions as final, and as binding on them, 
in their application to the case before them. * * * In this country the 
full and free right to entertain any religious belief, to practice any religious 
principle, and to teaeh any religious doctrine whicli does not violate the laws 
of morality and property, and which does not iufringc porsonal rights, is con- 
ceded to aU. ïhe law knows no heri'sy, and is committed to the support of 
no dogma, the establishment of no sect. The right to organize voluntary re- 
ligious associations to assist in the exiiression and dissémination of any 
religious doctrine, and to create tribunals for the décision of controverted 
questions of faith within the association, and for the eedesiastical govern- 
ment of ail the individual members, congrégations, and ofticers within the gên- 
erai association, is unquestioned. AU who unité themselves to such a bodj' 
do se with an implied consent to this government, and are bound to submit 
to it. But it would be a vain consent, and would iead to the total subversion 
of such religious bodies, if any one aggrieved by one of their décisions could 
appeal to the secular courts, and bave them reversed. It is of the essence of 
thèse religious unions, and of their right to establish tribunals for the dé- 
cision of questions arlsing among themselves, that those décisions should be 
binding in ail cases of eedesiastical cognizance, subject only to such appeals 
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as the organism itself provides for. Nor do we see that justice wovild be 
lilcely to bé promoted by submitting tliose décisions to review in the ordinary 
judieial tribunals. Each of thèse large and influential bodies (to mention 
no others, let référence be had to the Protestant Bplseopal, the Methodist 
Episcopal, and the Presbyterian Churches) bas a body of constitutional and 
ecclesiastlcal law of its own, to be found in their written organlc laws, their 
boolvs of discipline, in their collections of précédents, in their usage and cus- 
toms, which as to each constitute a System of ecelesiastical law and religious 
faith that tasks the ablest minds to become familiar with. It is not to be 
suppoaed that the judges of the civil courts can be as compétent in the ecele- 
siastical law and religious faith of ail thèse bodies as the ablest men in each 
are in référence to their own. It would. therefore, be an appeal from the 
more learned tribunal in the law which should décide the case to one which 
is less so," 

The doctrine of this case has been accepted and applied by the high- 
est courts of many states of this Union. Among thèse cases mav be 
noticed: Kance v. Busby, 91 Tenn. 303, 18 S. W. 874; White Lick 
Quarterly Meeting of Friends v. "White Lick Quarterly Meeting of 
Priends, 89 Ind. 136; Connitt v. Reformed Protestant Dutch Church, 
54 N. y. 551; Harrison v. Hoyle, 24 Ohio St. 254. 

Tlie same questions hère presented, and upon substantially the 
saine record, hâve been decided against the complainants in the courts 
of several states within which church property was in eontrovers>' : 
Lamb v. Gain. 129 Ind. 486, 29 N. E. 13; Rilce v. Floyd, 6 Ohio cfr. 
et. E. 80, affirmed bv suprême court, 53 Ohio St. 653, 44 N. E. 1136; 
Kuns V. Eobertson, 154 111. 394, 40 N. E. 343; Schlichter v. Keiter, 
156 Pa. St. 119. 27 Atl. 45; Philomath Collège v. Wvatt, 27 Or. 390, 
31 Pac. 206, and 37 Pac. 1022. 

The case of Watson v. Jones is of binding and conclusiive authority 
upon this court. There can be no doubt that the facts of this record 
bring this case distinctly and unequivocally within the principles of 
that case. We hâve not, therefore, deemed it necessary to consider 
very fuUy the ruling and judgment of the conférence of 1885 or 1889 
upon their merits, though our silence in regard thereto is not to be 
taken as in any degree indicating doubt as to the intrinsic rightness 
of their interprétation of the constitutional law of the church. We 
accept, however, the judgment of the conférence of 1889 as final and 
binding upon this court. It follows, therefore, that organic succes- 
sion and order is with the majoritj', wlio accepted the nevv constitu- 
tion, and the property hère in question is properly held and controlled 
by trustées appointed by the ecelesiastical organization entitled to 
control. The decree of the circuit court must be aflSrmed. 
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1. TeMPORARY [nJUNCTION — JURISDICTION OF COURT TO DETERMINE CAITSE ON 

Merits. 

A fédéral court, which is without jurisdiction to détermine the ques- 
tion as to the ownership of property, will not, at the instance of one 
claimant, Issue an injunction to préserve and protect it pendente lite. 
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8. Equitable Jurisdiction of Fedbhai, Courts — ENFonciKO Rbmbdt Given 
BT Statb Statute. 

Enlarged équitable remédies given by tlie statutes of a state may be 
administered by a fédéral court unless they confllct wlth the dlstinctloDv 
strlctly observed in sald courts, between law and equity; but where there 
Is a plain, adéquate, and complète remedy at law for the enforcement of 
the rlght, a fédéral court, nnder Rev. St. t 723, is without Jurisdiction of 
a suit in equity. i 

8. Bame— Adeqdate Remedt at Law. 

A fédéral court is without jurisdiction of a suit In equity to détermine 
or quiet tlie title to real estate of which défendant is in possession, though 
such a suit Is authorized by the statute of the state, as the effect would 
be to draw Into a court of equity a controversy properly cognizable at law. 

4. Action — Légal ok Eqtjitable — Controversy over Mining Claim. 

A right of action of a claimant to a mining claim, who is out of pos- 
session, against another in possession, concerns possessory rights, the 
title being in the United States; and his remedy Is at law. 

On Application for Preliminary Injunction. 

M. L. Wicks and Albert M. Stephens, for complainanta. 
Barclay & Camp and Mulford & Pollard, for défendants. 

WELLBOEN, District Judge. Suit to quiet title to and restrain 
the défendants from working a mining claim. The présent hearing 
is on an application for a temporary injunction. The bill allèges 
that the lands in dispute are a part of the public domain of the 
United States, and that they are minerai lands, and on the 2d day 
of î'ebruary, 1894, were open to exploration, location, and purchase; 
that on said date George E. Bowers, a citizen of the United States, 
over the âge of 21 years, located a mining claim on said lands, and 
caused notice thereof to be duly recorded, and thereafter, on the 5th 
day of February, 1898, sold and conveyed said property to complain- 
ants for the sum of |3,500; that ail the labor which the law requires 
has been duly performed on said claim; that the défendants, a 
short while before the commencement of this suit, forcibly ejected 
complainants from said lands, and took possession thereof, and that 
défendants still hold possession, and deny complainants' rights un- 
der the laws of the United States; that said mining claim has no 
value whatever except for its mineral-bearing rock, which is worth 
Ç25 per ton net, and that défendants are now extracting and remov- 
ing said rock at the rate of two tons per day, and will continue to do 
so, unless restrained by the order of this court, and that the défend- 
ants are insolvent; that the défendants hâve flled a pretended loca- 
tion notice on said premises, claiming the right to do so under the 
laws of the United States, and claiming that said Bowers had for- 
feited his rights to said premises, and that they (the défendants) are 
entitled thereto under said laws and by virtue of their said loca- 
tion; that said mining location of the défendants is in conflict with 
the statutes of the United States, and void. The prayer of the blll 
ifl for an injunction pendente lite, for a final decree that complain- 
ants are the owners and entitled to the possession of the premises, 
and for gênerai relief. 

i For Jurisdiction In equity, see note to Barllng v. Bank, 1 O. 0. A. 614, and 
also note to O'ConnelI v. Eeed, 6 C. C. A. 590. 
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The allégations of tlie bill above referred to in référence to the 

possession of the property are as foUows: 

"That on or about the 6th day of October, 1898, the défendants herein, 
knowing full well that sald mlning ground had been located as hereinbefore 
set forth, but disregardjng the rights of ail parties In interest therein, and in 
défiance of complainants' rights, and intending to deprive thèse complaln- 
ants of their right and title to the said mining ground, dld unlawfuUy and 
wrongfuUy enter upon and take the same, and the whole thereof, into the 
possession of them, the said défendants, ousting and excluding the complain- 
ants therefrom, and from the whole thereof; and ever slnce the said 6th day 
of October, 1898, the sald défendants haye withheld the possession of said 
mining claim, and the whole thereof, from thèse complainants, and do still 
withhold the possession thereof from complainants, denying complainants' 
rights thereto, and to the whole thereof, under the laws of the United States, 
and refusing to permit the complainants to enter thereon." 

One of the grounds on which défendants resist the application foi- 
an injunction is that a suit to quiet title cannot be maintained in the 
fédéral courts when the défendant is in possession of the property, 
and that, therefore, an injunction pendente lite will not be granted 
under such circumstances. If the premise above stated be true, de- 
fendants' déduction therefrom logically follows. To me it seems 
too plain to admit of controversy that an injunction will not be is- 
sued at the instance of one of two or more conflicting claimants 
merely to protect and préserve property for the party who may show 
himself ultimately entitled thereto, unless the question of ownership 
can be determined by the court whose conservative jurisdiction is 
invoked. It is true that, where éjectaient is pending in a fédéral 
court, the court may, on its equity side, by injunction or otherwise, 
protect the property until the common-law action is disposed of. 
Buskirk v. King, 18 0. C. A. 418, 72 Fed. 22. It is also true that 
ejectment will lie for a mining claim, although paramount title be 
in the United States. Eev. St. U. S. § 910. Ko such situation, how- 
ever, is hère presented. The case at bar is not auxiliary to any ac- 
tion pending on the law side of the court, but is an independent suit 
to quiet title, in which complainants seek a temporary injunction 
against threatened waste by the défendants, who are in possession of 
the property. Unless this court can grant the ultimate relief, it will 
not apply a provisional remedy. That such relief cannot be ad- 
ministered according to the English chancery System is conceded 
(Frost V. Spitley, 121 U. S. 552, 7 Sup. Ct. 1129), but complainants 
contend that under the Code practice of California an action to quiet 
title can be maintained in the state courts, even though the défend- 
ant holds adverse possession, and that this statutory remedy will be 
enforced by the fédéral courts exercising jurisdiction in said state. 
There seems to be no doubt but that the state practice is as con- 
tended for by complainants. Code Civ. Proc. Cal. § 738; Hyde v. 
Eedding, 74 Cal. 493, 16 Pac. 380; Taylor v. Clark, 89 Fed. 7. The 
other contention of complainants, however, that the remedy thus 
aJïorded by local statute will be administered in the fédéral courts, 
is not well taken. Gordan v. Jackson, 72 Fed. 8G; Gombert v. Lyon, 
80 Fed. 305; Taylor v. Clark, supra; Whitehead v. Shattuck, 138 
U. S. 146, 11 Sup. Ct. 276; Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 
712. 
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The extract quoted in complainants' brief from Smyth t. Ames, 
ICI) U. S. 51G, 18 Sup. Ot. 418, as follows: "It is true tliat an en- 
larf4ement of the équitable rights arising from the statutes of the 
State may be administered by the circuit courts of the United 
States," — unquestionably states the law, but it must not be inferred 
from said statement that the circuit courts of tlie United States will 
always administer équitable rights arising from the statutes of a 
state. On the contrary, such rights will be administered in the féd- 
éral courts only in so far as tliey do not conflict with the distinction, 
strictly observed in said courts, between law and equity. Section 
723, ReA'. St. U. S., which provides that "suits in equity sliall not 
be sustained in either of the courts of the United States where a 
plain, adéquate, and complète remedy may be had at law," is a lim- 
itation upon fédéral courts in their enforcement of équitable rights 
arising from local statutes, such as section 738, Code Civ. Proc. Cal. 
Therefore, while fédéral courts in California can entertain a bill to 
quiet title when neither complainant nor défendant is in possession, 
since, under such circumstances, tliere is no adéquate remedy at law, 
said courts cannot entertain a bill to quiet title where défendant is 
in possession, for the reason that in such a case the party dispos- 
sessed has lus remedy by ejectment. This subject I had occasion to 
review briefly in Taylor v. Clark, supra, and tlien said: 

"There is anotliei' reason, howerer, why tlie application for an injnnction 
must he refnsed. Tlie eqnity jnrisilictiou of the fédéral courts is uniform 
throughout the T'iiiou, unafïeeted by state laws, and the usages of the high 
eoiu't of chancory iu Eiigland furnish tUe chancery law, ■which is recognized 
hy the fédéral courts iu ail the states. and under this System, where relief 
can be given by the English chancery courts, similar i-elief may be given by 
tho courts of the Union. Tennsylvania v. Wheeliua- & B. Bridge Co., 13 How. 
518; Boyle v. Zacharie, 6 Fet. 048; IJ. S. v. lîowland, 4 Wheat. 108. Under 
tho English chancery law referrod to, a suit to (piiet title could not be main- 
taincd unless tho plnintiff was in possession of the land when suit was 
brought. In California this rulc has been changed by local euactment, and 
now such a suit can be maintained in the state courts, even though the plain- 
tiff is ont of possession, and the défendant actually holds adverse possession 
at the commencement of the suit. Code Civ. Troc. § 7.^8; Ilyde v. Redding, 
74 Cal. 493, 16 Pac. 380. ïhe suprême court of the United States, construiug 
a statute of the state of Xehraska somewhat similar to the section of the 
California Code above cited, has held that a suit to qniet title can be main- 
tained in the circuit court of the United States when neitlier of the parties 
are in possession of the property, but intimâtes strongly that tho suit cannot 
))e maintained if the défendant is in possession at its comnieneemont. Hol- 
land V. Challen, 110 U. S. 15, 3 Sup. Ct. 495. The court says: 'It does not 
follow that, by allowing in the fédéral courts a suit for relief under the 
statute of Nebraska, eontroversies cognizable in a court of law will be drawn 
into a court of equity. There can be no controversy at law respecting the 
title or rjght of possession to real property, when neither of the parties is in 
possession. An action at law, whether in the ancient form of ejectment or 
in tlie form now commonly uscd, will lie only ngainst a party in p)ossession. 
Should suit he brought in the fédéral court, under the Nebraska statute, 
agalnst a party in possession, there would be force in the objection thnt a 
légal controversy was withdrawn from a court of law; but that is not this 
case, nor is it of such cases we are spe.aking.' I am of the opinion that if, 
at tlie final heariug, the défendant should sustain his answor, and show that 
at the commencement of the suit he was in actnal possession of the land 
in controversy, the bill would hâve to be dismissed. Such being the case, a 
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temporary injunctîon Ought not to be granted, and de application theirefor 
must be denied." 

When I wrote the opinion from which thîs quotation is taken, tlie 
case of Whitehead v. Shattuck, supra, cited by the défendants ©n 
the présent liearing, had not been brought to my atteaiJon, and there- 
fore I made no référence to it. Said case, however, I flnd, upon 
careful examination, Is conflrmatory of my own previously expressed 
views, as quoted above. In that case,— Whitehead v. Shattuck,. — 
which was a suit to quiet title, brought under statutory provisions 
of the State of lowa similar to those of Calif ornia, Justice Field says : 

"The Code of lowa enacts that 'an action to détermine and quiet the title 
to real property may be brought by any one liaviug or claiming an interest 
tlierein, whetlier in or out of possession of the same, against any person 
claiming title thèreto, though uot in possession,' implying that the action 
n>ay be brought against one in possession of the property. And sucb lias 
been the construction of the provision by tlie courts of that state. Lewis y. 
Soûle, 52 lowa, 11, 2 N. W. 400; Lees v. Wetmore. 58 Towa, 170, 12 X. W. 
238. If that be its meaning, an action lilce the présent can be maintained 
in the courts of that state, where équitable and légal remédies are euforced 
by the same System of procédure, and by the same tribunals. It thus en- 
larges the powers of a court of equity, as exerclsed in the state courts, but 
the law of that state cannot control the proceedings in the fédéral courts, 
so as to do away with the force of the law of congress declaring that 'suits 
in equity shall not be sustained in either of the courts of the United States 
in any case where a plain, adéquate, and complète remedy may be had at 
law,' or the constitutional right of parties in actions at law to a trial by a 
jury." 

After stating the salient points of the opinion in Holland v. Chal- 
len, 110 U. S. 15, 3 Sup. Ct. 495, which was also written by him, Jus- 
tice Field proceeds as follows: 

"AH that was thus said was applied simply to the case presentéd where 
neitlier party was in possession of the property. No word was expressed 
intimating that suits of the kind could be maintained in the courts of the 
United States where the plaintifC had a plain, adéquate, and complète remedy 
at law; and such inference was speeially guarded against. Said the court: 
'Xo adéquate relief to the owners of real property against the adverse claims 
of parties not in possession can be given by a court of law. If the holders of 
such daims do not seek to enforce them, tlie party in possession, or entitled to 
possession,— the actual owner of the fee,— is helpless in the matter, unless he 
can resort to a court of equity, It does not foUow that by allowing, in the 
fédéral courts, a suit for relief under the statute of Nebraska, controversies 
properly cognizable in a court of law will be drawn into a court of equity. 
ïhere can be no controversy at law respecting the title to, or right of pos- 
session of, real property, when neitlier of the parties is in possession. An 
action at law, whether in the aucient form of ejectment or in the form now 
commonly used, will lie only against a party in possession. Should suit be 
brought in the fédéral court, under the Nebraska sbitute, against a party in 
possession, tliere would be force in the objection that a légal controversy 
was withdrawn from a court of law; but that is not this case, nor is it of 
such cases we are speaking.' It is thus seen that the very case that is now 
before us is excepted from the opération of the ruling in Holland v. Ohallen, 
or at least was deslgnedly left open for considération whenever similar re- 
lief was sought where the défendant was in possession of the property." 

In the same case — ^Whitehead v. Shattuclc — Justice Field disposes 
oï the cases of Reynolds t. Bank, 112 U. S. 405, 5 Sup. Ct. 213, and 
Frost v. Spitley, supra, which are authorities relied on by complaiu- 
ants in the case at bar, as follows: 
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"Nor can the case of Reynolds v. Bank, 112 U. S. 405, 5 Sup. Ct. 213, be 
deemed to sustain the plaintlff's contention. It was there only held that the 
législation of the state may he loolced to in order to ascertain what consti- 
tutes a cloud upon a title, and that such cloud could be removed by a court 
of the United States sitting in equlty in a suit between proper parties. The 
question did not arise as to whether the plaintiff had a plain, adéquate, and 
complète remedy at law, but whether a suit to remove the cloud mentioned 
would lie in a fédéral court. Nothing was intended at variance with the law 
of congress excluding the jurisdiction of a court of equity where there is sucli 
a full remedy at law, or in eonflict with the coustitutional guaranty of the 
right of either party to a trial by jxiry in such cases. In Frost v. Spitley, 121 
V. S. 552, 557, 7 Sup. Ct 11 2J), subsequently decided, the court referred to 
Holland v. Challen as authorizing a bill in equity to quiet title in the circuit 
court of the United States for the district of Nebraslîa by a person not in 
possession, 'if the controversy is one in which a court of equity alone can 
afford the relief prayed for,' recogniziug that the décision in tliat case went 
only to that extent." 

In Scott V. Xeely, supra, the suprême court of the TJnited States, 
Justice Field writing the opinion, again refers to Holland v. Challen 
thus : 

"In the second case [Holland v. Challen] the suit was brought to quiet the 
title of the plaintiff to certain real property in Nebraslîa against the clairo 
of the défendant to an adverse estate iu the premises. It was founded upon 
a statute of that state which provided: 'That an action may be brought 
and prosecuted to final decree, judgment or order by any person or persons, 
whether in actual possession or not, clainiing title to real estate, against any 
person or persons who claim au adverse estate or interest thereiii, for the 
purpose of determining such estate or interest and quieting the title to such 
real estate.' In that suit neither party was in possession, and tlie jurisdic- 
tion was maintained in equity, as no remedy in such case could be afforded 
in an action at law. As we there said, speaking of unoccupied lands: 'It is 
a matter of every-day observation that niany lots of land in our cities remain 
unimproved because of conflicting claims to them. ïhe rightful owner of a 
parcel in this condition hésitâtes to place valuahle improvements upon it, 
and others are unwilling to purchase it, much less to erect buildings upon 
it, with the certalnty of litigation, and possible loss of the wliole. And what 
is true of lots in cities, the ownership of which is in dispute, is equally true 
of large tracts of land in the country. The property in this case, to quiet 
the title to which the présent suit is brought, is described in the bill as unoc- 
cupied, wild, and uncultivated land. Few persons would be willing to take 
possession of such land, inclose, cultivate, and improve it, in the face of a 
disputed claim to Its ownership. The cost of such improvements would prob- 
ably exceed the -^'alue of the property. An action for ejectment for it would 
not lie, as it has no occupant; and if, as contended by the défendant. ,no 
relief can be had in equity because the party elaiming ownership is not in 
possession, the land must continue in its unimproved condition. It is mani- 
festly for the interest of the community that conflicting claims to property 
thus situated should be settled, so that it may be subjected to use and Im- 
provement. To meet cases of this character, statutes, like the one of Ne- 
braska, hâve been passed by several states, and they aceomplish a most usefui 
purpose. And there is no good reason why the right to relief against an 
admitted obstruction to the cultivatlon, use, and improvement of lands thus 
situated in the states should not be enforced by the fédéral courts, when the 
controversy to which it may give rise is between citizens of différent states.' 
It was objected in that case that, if the suit was allowed under the statute in 
the fédéral courts, controversies properly cognizabie in a court of law would 
be drawn into a court of equity; but the court said: 'There can be no con- 
troversy at law respecting the title to, or right of possession of, real prop- 
erty, when neither of the parties is in possession. An action at law, whether 
In the ancient form of ejectment or in the form now commonly used, wiU 
lie only against a party in possession. Should suit be brought in the fédéral 
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court, under the Nebraska statute, against a party in possession, tliere woulrl 
be force in the objection that a légal controversy was withdrawn from a court 
of law.' There is notliing in tliat décision tiiat gives sanction to tlie enforce- 
ment in the fédéral courts of any rights created by state law whicli impair 
the séparation there required between actions for légal demands and suits 
for équitable relief. In the subséquent case of Whitehead v. Shattucli, 138 
U. S. 146, 11 Sup. et 276, Holland v. Challen was referred to and explained, 
and it was said that a suit in equity for real property against a party in 
possession would not be sustalned, because there would be a plain, adéquate, 
and complète remedy at law for the plaintifC, and that it was only Ihtended 
to uphold the statute so far as suits in the fédéral courts were concerned. 
in authorizing such suits against persons not in possession. It follows froni 
the views expressed that the court below could not take jurlsdiction of this 
suit, in which a claim properly cognizable only at law is united in the same 
pleadings with a claim for équitable relief." 

From the foregoing quotations it will be seen that the suprême 
court of the United States has repeatedly and in unmistakable terins* 
declared that the fédéral courts will not enforce any rights created 
by State law, which, in the language of the opinion in Scott v. Keely, 
supra, "impair the séparation there required between actions for 
légal demands and suits for équitable relief." 

Ail of the authorities relied on by complainant, to some of which 
I hâve adverted, are in harmony with the distinction already stated 
by me that fédéral courts, under local statutes similar to section 738 
of the Code of Civil Procédure of Calif ornia, will entertain suits to 
quiet title where neither complainants nor défendants are in pos- 
session, but will not entertain such suits where the défendants are 
in possession. Thus, in Dick v. Foraker, 155 U. S. 413, 15 Sup. Ct. 
129, the court says: 

"The law of Arkansas authorizes a bill to removc a cloud on a title whether 
or not the complainant be in possession. Acts Avk. 1891, p. 182. Ry reasou 
of this statute, a bill in equ.ity may be maintaiued in the circuit court of 
the United States by a person ont of possession against auother person wlio 
is also out of possession. Holland v. Challen, 110 U. S. 15, 3 Sup. Ot. 495." 

In Bardon v. Iniprovenient Co., 157 U. S. 328, 15 Sup. Ct. G50, 
where complainant was in possession of the land, the court obviously 
had in mind and apprpved the distinction above stated, as appears 
from the flrst paragraph of the opinion, which is as follows: 

"We remarked in Gormley v. Olark, 134 U. S. 338, 10 Sup. Ct. 554, that 
while the rule was settled that remédies in the courts of the United States 
at common law or in equity, according to the essential eharacter of the case, 
are uncontroUed in that particiular by the practice of the state courts, yet an 
enlargement of équitable rights by state statutes may be admlnistered by the 
circuit courts of the United States as well as by the courts of the state; and 
when the case is one of a remédiai proceeding, essentially of an eciuitable 
eharacter, there can be no objection to the exercise of the jurlsdiction." 

In Harding v. Guice, 26 C. C. A. 352, 80 Fed. 162, the défendant 
was not in possession, and therefore the suit was properly brought. 
In that case, the court, referring to Holland v. Challen, Whitehead 
V. Shattuck, and other cases, says: "But thèse cases ail turned 
upon the crucial question: Is this a suit cognizable in equity, or 
has complainant a plain, adéquate, and complète remedy at law?" 
This "crucial question," more speciflcally stated, is, as I hâve already 
shown, whether or not défendant is in possession. If he is not, there 
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îs no adéquate remedy at law, and a suit in equity will lie. If the 
défendant is in possession, ejectment is appropriate, and the inter- 
position of a court of equitv forbidden. 

In Rich V. Braxton, 158^U. S. 378, 15 Sup. Ct. 1017, the equity 
jurisdiction of the court was sustained on the ground that the bill 
was brought to set aside certain tax deeds, under which défendants 
claimed title to lands in West Virginia, as inoperative, fraudaient, 
and Toid, and as clouds upon plaintiff's title. As stated in the opin- 
ion of the court, the principal ground upon which the contrary view 
was rested was that the invalidity of each of said deeds was appar- 
ent on its face, with référence to which the court said: 

"In the case before us, it cannot be said that the Invalidity of the deeds 
which the plaintiffs seelî to hâve canceled appears on tlieir face. It is not 
elear that their invalidity can be placed beyond question or doubt without 
évidence dehors those deeds." 

The question whether or not a bill to quiet title could be main- 
tained where the défendant was in possession of the property in dis- 
pute was not discussed by the court, and the opinion evidently as- 
sumes that the plaintiff was in possession, as shown by the last 
clause of the following extract therefrom: 

"Upon the question of the jurisdiction of a court of equity to give the re- 
lief sought by the bill, but little need to be said. In Simpson v. Edmiston, 
23 W. Va. 675, C78, the court said that it had been repeatedly held that a 
court of equity has iurisdietion to set aside an illégal tax deed; citing 
Forqueran v. Donnally, 7 W. Va. 114, .Tones v. Dils, 18 W. Va. 7.59. and Orr 
V. Wiley, 19 W. Va. 150. And in Danser v. Johnsons. 25 W. Va. 380. 387, 
'It is fully settled in this state that a court of equity has jurisdiction to set 
aside a void tax deed.' Thèse authorities malœ it clear that, if this case had 
remained in the state court, no objection could hâve been made to the form 
of the suit. But as the jurisdiction of the courts of the United States sitting 
in equity cannot be controlled by the laws of the states or the décisions of 
the state courts (except that the courts of the United States sitting in equity 
may enforce new rights of an équitable nature created by such laws, — 
Clark V. Smith, 13 Pet. 195; Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495), 
it is proper to say that, according to settled principles, the plaintiffs were en- 
titled to invoke the aid of a court of equity." 

The case of Coal Co. v. Doran, 142 U. S. 417, 12 Sup. Ct. 239, does 
not reverse nor aiïect the ruling in Whitehead v. Shattuck, supra, 
approved in Scott v. Neely, supra. The bill in Coal Co. v. Doran, 
supra, was flled to establish a deed to the property in controversy, 
alleged to hâve been executed, but unrecorded and lost; to obtain the 
construction of another deed of the same land, and the correction of 
a raistake therein; to set aside certain other deeds, alleged to be 
clouds upon complainant's title; and to restore complainant to, and 
quiet him in the possession of, the property, and to enjoin and restrain 
a commission of waste by the défendant. Near the end of the opin- 
ion occur the following paragraphs: 

"It is argued at length that a court of equity had no jurisdiction in this 
case. The bill alleged that complainant was 'seised in fee of the said tract 
of two hundred acres, more or less'; and that this is a suflicient allégation 
of possession of the land has been determined by this court. Gage v. Kauf- 
mau, 133 U. S. 471, 10 Sup. Ot. 400. 

"As heretofore stated, such possession as the land was susceptible of had 
been taken by Witten, and maintained by himself and his grantees dowa 
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to the time, after Octobei-, 1884, whea àppellant entered upon a iMirt of corn- 
plainant's land in the commission of a trespass, and commenced committing 
acts of wàste upon tlie property. It cannot be lield ttiat this trespass on ap- 
pellant's part constituted a possession which in itself would drive complaiu- 
ant to an action of ejectment." 

The décision in that case proceeded upon the theory that plaintiff 
was in possession of the land, and ail that can be fairly implied from 
the latter of the above-quoted paragraphs is that the trespasses shown 
did not oust plaintiff's possession. In the case at bar, complainants 
could not, of course, hâve any standing in this court, if they were in 
possession of the property, because, in that event, there would be 
nothing for this court tô try, as the paramount title is in the United 
States, and the government has provided a spécial method of deterrain- 
ing to which of two or more conflicting elaimants for minerai lands 
patents shall issue. This method is succinctly stated by the suprême 
court of the United States as follows: 

"Section 2325 of tlae Eevised Statutes points eut how patents for mineraJ 
lands may be obtained. Application is flled in the proper land office, as 
therein prescribed. and notice of sucli application publislied, and, if no adverse 
claim is filed at the expiration of sixty days of publication, it is assumed that 
the applicant is entitled to a patent, and that no adverse claim exists. Section 
2326 provides as follows: 'Where an adverse claim is filed during the period 
of publication, it shall be upon oath of the person or persons making the 
same, and shall show the nature, boundaries, and extent of such adverse 
claim, and ail proceedings, except the publication of notice and making and 
flling of the affidavit thereof, shall be stayed until the controversy shall hâve 
been settled or decided by a court of compétent jurisdiction, or the adverse 
claim waived. It shall be the duty of the adverse claimant, within thirty 
days after flling his claim, to commence proceedings in a court of compétent 
jurisdiction, to détermine the question of the right of possession, and prose- 
cute the same with reasonable diligence to final judgment; and a failure so 
to do shall be a waiver of his adverse claim.' It is then provided that after 
judgment the party shall file a certified copy of the judgment roll with the 
register of the land office, together with the certiflcate of the surveyor gên- 
erai as to the requisite amount of labor aiid improvements, and that the whole 
proceedings and the judgment roll shall be certlfled by the register to the 
commissiôner of the gênerai land office, whereupon a patent shall issue for 
the claim. Thus the détermination of the right of possession as between 
the parties is referred to a court of compétent jurisdiction, in aid of the land 
office, but the form of action is not provided for by the statute, and, ap- 
parently, an action at law or a suit in equity would lie, as either migbt be ap- 
propriate under the peeuliar circumstances, — an action to reeover xiossession 
when plaintiff is out of possession, and a suit to quiet title wlien he is in 
possession." Perego v. Dodge, 163 U. S. 160, 16 Sup. Ct. 971. 

Again, the same authority has said: 

"Generally speaking, whlle the légal title remains in the United States the 
grant is in process of administration, and the land is subject to the jurisdic- 
tion of the land department of the government. * * *" Lumber Oo. v. 
Rust, 168 U. S. 592, 18 Sup. Ct. 209. 

On the same subject, the suprême court of California says : 

"In the briefs of àppellant and respondent this is called 'an action to quiet 
title.' It Is a suit under section 738 of the Code of Civil Procédure, and the 
eomplaint is to be treated as a bill in eiquity. The gênerai verdict of the 
jury, therefore, is to be disregarded. If this were the only question to be 
considered, the cause would be remanded to the court below to flnd the faots. 
But the case made by plaintiff simply shows that he is In possession. As 
against a mère trespasser, one in possession of a portion of the public land 
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will be presumed to be the owner, notwithstanding the circumstance that 
the court has judlcial notice that he is not the owner, but that the govern- 
ment is. This rule has been maintained from motives of pulilic policy, and 
to secure the quiet enjoyment of possessions wliich are intrusions upon the 
United States alone. But it would be carrying a presuinption against the 
fact to an absurdity to say that one in possession, who has not acquired the 
fee from the government,— the true owner,— is entitled to a decree, the prac- 
tical effect of which is to prohihit a third person from obtaining title by pur- 
chase, or by appropriate proeeedings under statutes of the United States. 
The respective elaims of conflicting clainiants may i)e asserted in the appro- 
priate tribunals establislied by the government for tliat purpose. A decree 
hère in favor of plaintiff would hâve no effect by way of inducement to the 
otHcers of the land departnient of the United States to issue the patent to 
plaintifC; and, if we had the power, it wouid be an illy-advised employment 
of equity jurisdiction to prevent the défendant from proceeding with his ap- 
plication, or, worse still, to décide in advance that he had no right on which 
to base his application." Brandt v. Wheaton, 52 Cal. 433. 

In the case at bar the real controversy between the parties mani- 
festly concerns possessory rights, and therefore complainants' reme- 
dy, whatever it may be, must rest upon the theory that défendants 
are wrongfully in possession, and on this theory complainants' remedy 
îs an action at law, not a bill in equity. In addition to the cases al- 
ready cited, see Lacassagne v. Chapuis, 144 IJ. S. 119, 12 Sup. Ct. 659. 

For the reasons and upon the authorities above indicated and 
cited, I am of opinion that the bill now before me does not state a 
case for équitable relief. 

Numerous other questions hâve been discussed by the parties in 
their respective briefs, but the conehision just announced makes it 
unnecessary for me to pass upon any of theni now. Injunction re- 
fused, and restraining order vacated. 

(February 14, 1809.) 

Since the tiling of my opinion herein, February 6, 1899, another 
case — the one cited below — has been brought to my attention, which 
is directly in point, and supports the conclusions reached by me in 
said opinion. The décision was rendered by Judge McKenna, then 
on the circuit bench, now justice of the suprême court, and liolds, quot- 
ing from the syllabus, as foUows: 

"In fédéral courts sStting in states where the local statutes hâve dispensed 
wIth possession by complainant as a prerequisite to maintaining the suit, a 
bill in equity to quiet title to land is demurrable which fails to allège af- 
firmatively either that plaintiff is in possession, or that both complainant and 
défendant are out of possession." Kailroad Co. v. Goodrich, 57 Fed. 870. 



NATIONAL BAXK OF BALTIMORE v. MAYOR, ETC., OP BALTIMORE 

et al. 

(Circuit Court, D. Maryland. March 10, 1809.) 

ITatickai, Banks — Taxation — DiscttiMiNATiON. 

The fact that évidences of debt and shares of stock in foreign corpora- 
tions, owned by résidents of Maryland, cannot be taxed for county and 
city purposes at a greater rate than 30 cents per .$100 of aetual market 
value, as provided by Act Md. 1806, c. 143, i 201, does not constitute an 
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illégal discrimination against national banks, tlie shares of whlch tnight 
: be taxed at a ttiglier rate,, wltliin Eev. St. § 5219, prohibiting the taxation 
of national banlis at a greater rate than is assessed on other moneyed 
capital in tlie liands of individual citizeus of a State, in the absence of 
proof tliat the securities taxed at a less rate belonged to a class of in- 
vestments which directly compete with the business of national banks. 

Bernard Carter, Willis & Homer, and George R. Gaither, for com- 
plainaiit. 
John V. L. Findlay and Léon E. Greenbaum, for défendants. 

MOKRIS, District Judge. This is a bill in equity praying an in- 
jnnction to restrain the tax coUector of the city of Baltimore from 
collecting from the complainant, the National Bank of Baltimore, as 
the city tax on the shares of its stock owned by résidents of Baltimore, 
any sum in excess of 30 cents on the $100 of the market value, as 
ascertained by the state tax commissioner, which amount the com- 
plainant offers to pay. The tax demanded by the city collector is for 
the year 1897, and is at the rate fixed by the mayor and city council 
of Baltimore as the rate required for its gênerai municipal purposes, 
viz. at the rate of |2 in every |100 of the assessed value of the shares 
belonging to résidents of the city. This tax is assessed and demand- 
ed, in respect of shares of complainant's stock, by virtue of a portion 
of section 2 of chapter 120 of the Laws of Maiyland of 1896, by which 
it is enacted: 

"That ail shares or interest in any joint stock Company and ail shares of 
stock in any bank incorporated under the laws of Maryland, and ail shares 
of stock in any national bank located in Maryland, and ail shares of any 
corporation incorporated under the laws of Maryland are to be valued and 
assessed for the purpose of state, county and municipal taxation to the owiier 
thereof in the county or city in this state in which said owners may re- 
spectively réside and the taxable value of such shares is to be ascertained 
and determined and taxes thereon levied and collected as is now or may be 
hereafter provided by law." 

It is not complained that there is any discrimination either in the 
valuation or taxation of the shares of the complainant, or of any of 
the national banks located in Maryland, as compared with state banks, 
or as compared with other corporations of any kind incorporated 
under the laws of Maryland; but the complainant's contention is that 
there is a discrimination between the rate of tax imposed upon na- 
tional banli shares, as compared with the rate of tax or bonds, certif- 
icates of indebtedness, and évidences of debt, in whatsoever form, 
and upon ail shares of stock in foreign companies owned by résidents 
of Maryland, as to which class of property section 201 of chapter 143 
of the act of 1896 provides that they shall be assessed and valued to 
the owners thereof at their actual market value, and that upon that 
valuation there shall be paid the regular rate of taxation for state 
purposes, but for county or city taxation there shall be paid only at 
the rate of 30 cents on each flOO, and no more. The contention of 
the complainant is that the bonds, certiflcates of indebtedness, and 
évidences of debt which are thus taxed at 30 cents on the f 100 are 
the securities in which it deals, and in which it invests its capital, and 
that there are private bankers and other citizens of Maryland who 
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have moneyed capital which they employ in thé same gênerai business 
as national banks, and who are taxed only on the securlties in wliich 
their capital is invested; and tbat se far as tbeir capital is invested 
la évidences of debt, which, under section 201, are taxed only at 30 
cents on the flOO, there résulta a discrimination, because the sharea 
of the capital stock of the national banks are taxed for the year 1897, 
in the city of Baltimore, at the rate of |2 on each |100 of their market 
value. 

The act of congress which allows taxation of national bank shares 
is section 5219 of the Kevised Statutes: 

"Sec. 5219. Nothing hereln shàll prevent ail the shares in any association 
from being included in the valuation of the Personal property of the owner 
or holder of such shares, in assessing taxes imposed by authority of the state 
within whlcb the association is located; but the législature of each state 
may détermine and direct the manner and place of taxing ail the shares of 
national banking associations located within the state, subjeet only to two 
restrictions, that the taxation shall not be at a greater rate than is assessed 
upon other moneyed capital in the hands of individual citizens of such state, 
and that the shares of any national banking association owned by non-resi- 
dents of any state shall be taxed in the city or town wbere the bank is 
located, and not elsewhere. Nothing herein shall be construed to exempt 
the real property of associations from either state, county, or municipal taxes, 
to the same estent, according to its value, as other real property is taxed." 

There is no contention that the Maryland act of 1896 contains any 
intentional discrimination against national banks, or vvas enacted in 
any spirit of hostility towards them; but it is contended that the 
working of the law is such that, as évidences of debt are taxed at a 
less rate than the shares of national bank stock, persons who are not 
incorporated, and therefore have no fixed and declared capital, are 
taxed only on the évidences of debt which they own at the time of 
assessment, and therefore escape at a less rate than the capital of 
national banks. It is not denied by the complainant that the great 
competitors of the banks in loaning money and dealing in évidences 
of debt are the trust companies, and similar corporations, which, if 
incorporated in Maryland, ail pay the full rate on the value of their 
shares; but it is alleged that the capital of private and unincorporated 
bankers is moneyed capital sufBcient in amount, in the city of Balti- 
more, to resuit in a material discrimination. ïhe burden of support- 
ing this contention is upon the complainant, and requires it to show, 
not only that the moneyed capital so competing with the capital rep- 
resented by the shares of the national banks is a sum suflîcient to con- 
stitute a discrimination material in its amount, but also that it is 
a discrimination which it is reasonably certain could be avoided by a 
différent tax law. If the clause of section 2 of chapter 120 of the 
Maryland act of 1896 imposing the full rate of tax on the shares of 
ail corporations had contained the words, "and ail moneyed capital of 
unincorporated citizens of Marjdand used by them in the same gênerai 
business as that carried on by national banks in Maryland," and the 
tax coUectors made a bona flde effort to enforce that clause of the 
law, there could be no ground for this bill of complaint. If a banker 
with $200 of his capital buys |10,000 worth of bonds, and carries them 
with the aid of loans from banks or trust companies, it is the |200 of 
92 F.— 16 
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moneyed capital that cornes into compétition with the moneyed capi- 
tal represented by the sharés of a national bank, and not the $10,000 
of bonds ; or if a banker buys commercial paper, and with bis indorse- 
ment rediscouuts with a bank, it is not his moneyed capital, but the 
bank's capital, or its deposits, which he is using. So it may be true 
that the private bankers of a city are doing a large volume of business, 
and at the same time it may be true that the moneyed capital of their 
own which thoy are using is insigniflcant. There is in the testimony 
oo évidence of the amount of capital employed by thèse private bank- 
ers of Maryland in their business. A witness for the complainant 
States that, in his judgment, it would, in the aggregate, exceed 
110,000,000; but this is confessedly only a guess, based largely upon 
the rating given to the banking flrms of Baltimore city by the reports 
of the mercantile agencies. Thèse reports, as is well known, are 
based upon approximations of the whole wealth of ail the partners of 
the flrm, as in law ail their property is at the risk of their business. 
The bankers themselves who were examined by the complainant were 
not interrogated as to the capital invested in the banking business 
carried on by them. One testifled that his firm returned to the tax 
flssessors the capital used in their business, and paid the full tax rate 
upon it; and the tax coUector testified that other banlung firms did 
the same. One of the bankers examined by the complainant stated 
that his flrm returned to the assessor the stocks and bonds in which 
their money was invested at the date of the return; that much of it 
was the stock of domestic corporations, on which the corporation had 
paid the full tax, so that it was not subject to tax in their hands, and, 
as to the bonds, they paid the 30-cent rate; that the stocks and bonds 
«ften amounted to many times their capital, because, as they did hard- 
ly any discount business, they invested their deposits in stocks and 
bonds ; that the only way in which they competed with banks was by 
oflering interest to depositors, so as to attract deposits, which they 
theu invested in stocks and bonds; that, if the securities in which they 
invested their deposits were taxed at the |2 rate, there would be noth- 
îng left for them, but that at the 30-cent rate bankers who held secni- 
ties did return them to the assessor. It is to be remembered that 
tanks do not return their deposits at ail, which aggregate often two 
and three times the amount of the capital ; so that as to deposits, so far 
as they are represented by 30-cent securities, on which the tax is paid 
by private bankers, the banks hâve the advantage. The proof fails to 
«how to my mind that the capital used by private bankers is of such 
amount that, if returned for taxation, it would relieve the banks from 
any material disadvantage, or that under any law any considérable 
amount would ever be placed upon the tax lists. The tax collector 
testifled that after examining several bankers, and taking their aflft- 
davits, he was satisfled that they were paying on their capital at the 
regular city rate, and ceased further investigation, because he was 
satisfled that their assessments were correct. 

There are two ways in which the banks can be injured by dis- 
crimination in taxation: One is that, if other moneyed capital es- 
capes taxation, the rate imposed upon ail the assessed capital is 
greater; and the other is that if other moneyed capital used in busi- 
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ness, which competes with theirs, escapes taxation, it can make a 
profit, even if loaned out at a less rate than tlie banks can afford to 
loan. As to tlie first ground, the proof shows that when bonds, évi- 
dences of debt, and stocks in foreign corporations, under the law as 
it stood prior to 1896, were taxed at the full rate, there was only, in 
the city of Baltimore, a little over $6,000,000 of such property on the 
tax lists for taxation, while under the présent law, under the 30-cent 
rate, there was assessed for taxation nearly |59,000,000. The collec- 
tion of revenue by taxation is a practieal problem, and it would be 
very unwise for courts to ignore practieal results in the search for a 
theoretical uniformity. It was because of the persistent complaint, 
prior to 1896, that there must be a large ainount of seeurities which 
ïhe assessors had failed to get upon the tax lists, and the patent fact 
xhat, if the tax on a 4 per cent, bond amounted to more than half the 
interest, the capital it represented must, if ever actually taxed at the 
full rate, be driven from the city, to some place where the law was 
less exacting, that the législature was led to the enactment of section 
201 of chapter 143 of the Laws of 1896. This law was the resuit of 
years of discussion, and of most serious political straggles, and of the 
final acceptance by the législature of the wise suggestions of men of 
the largest expérience in business affairs and finance. It cannot be 
said, in the light of the expérience of prior years, that if the full tax 
was imposed upon ail bonds, certiflcates of indebtedness, or évidences 
of debt, the basis of assessment would be nearly as great as it is now, 
or that the rate of taxation would be less. Moreover, the discrimina- 
tion forbidden by section 5219, as construed by the suprême court, 
does not hâve référence to the rate of taxation upon the holders of 
évidences of loans and seeurities, if thèse seeurities belong to a class 
of investments which does not compete with the business of national 
banks. First Nat. Bank of Aberdeen v. Chehalis Co., 166 U. S. 440- 
461, 17 Sup. et. 629. The bonds, certiflcates of indebtedness, and évi- 
dences of debt, which, under section 201 of chapter 143 of the Laws of 
1896, are taxed at the 30-cent rate, if issued by corporations of Mary- 
land, represent the debts of corporations the owners of whose shares 
are taxed the full rate upon the value of their shares, and so the 
full rate is paid upon ail the property of the corporation, and, if issued 
by individuals, résidents in Maryland, they represent the debts of per- 
sons who are taxable upon the full value of their real and personal 
property, without déduction for their debts ; and presumably the same 
is true of coi-porations and individuals foreign to Maryland. So that 
ail that class of property consisting of évidences of debt might be ex- 
empt from taxation upon the ground of double taxation, and upon 
other grounds upon which it has been held that mère évidences of debt 
may fairly be exempt. It is only moneyed capital, employed, by the 
persons to whom it belongs, in the business of discounting commercial 
paper, making loans on collatéral security, buying and selling bills of 
exchange, negotiating loans, and dealing in seeurities, and the like 
opérations of the business of banking, which cornes in compétition 
with tlie moneyed capital invested in national banks. As was said 
by Mr. Justice Matthews : 

"Corporations and Individuals earrying on thèse opérations do corne Into 
compétition with the national banlîs, and capita' in the hands of individuals 
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thus employed is what 'is intended to be described by the act of congriMs." 
Mercantile Bank v. City of New York, 121 U. S. 138-15G, 7 Sup. Ct. 82(). 

The capital so employed is shown by fhe défendant to hâve been, 
with respect to some of the bankers in Baltimore city, assessed and 
taxed at the full rate. That it is not so with ail is not through a 
defect in the law, or intentional discrimination of the assessors or 
coUectors, but from the inhérent difficulties of ascertaining it. The 
final clause of section 2 of chapter 120 of the Laws of 189G, taxing "ail 
other property of every kind, nature and description within this 
state," is held by the taxing ofiicers to include the banking capital 
of private bankers. 

In the very instructive arguments of the able counsel many points 
on both sides of this controversy were elaborately and learnedly pre- 
sented, which it does not seem necessary should be now reviewed in 
this opinion. The contention that the shares of foreign state banks 
and other foreign corporations held by citizen» of Maryland is mon- 
eyed capital, which cornes in compétition with national banks in 
Maryland, cannot be maintained, and it would be no illégal discrimina- 
tion if the public policj' of the state was to levy no tax at ail upon 
theni. Without attempting to extend this opinion to embrace ail 
the points raised in argument or by the pleadings, I hold that the 
défendants' demurrer to the seventeenth paragraph of the bill must 
be sustained, and that the coinplainant is not entitled to the relief 
asked by its bill. 



UNITED SïATES v. BBEBB et al. 

(Circuit Court of Appeals, Fifth Circuit. Fobruary 21, 1S99.) 

No. G39. 

JUDGMENTS— GtîOUNDS FOR SbtTWG AsIDB IN EqUITT— PlîAtTD. 

A court of eciuity will not set aside a judgment rendered by a court of 
compétent jurisdiction, on the groimd of fraud, because of false state- 
meuts made by the défendants to tbe court as to tlieir linancial condition. 
by which the court was induced to render, and the plaintifE to accept, 
a judgment for less than the amount sued for or than was aetually due. 

Appeal from the Circuit Court of the United States for the Middle 
District of Alabama. 

This is an appeal from a décision of the circuit court of the United States 
for the Middle district of Alabama, sustaining a demurrer to the bill of com- 
plainant. The bill was flled by the United States of America, by its attorney 
gênerai, against Eugène Beebe and others, alleging that tbe said Eugène 
Beebe and Ferris Henshaw were sureties on the officiai bond of one Francis 
Widmer, collector of internai revenue of the Second district of Alabama, iu 
the sum of $50,000, conditioned that said Widmer should faithfully perform 
the duties of said office; that said Widmer did not faithfully perform said 
duties, but failed to pay over to the United States the sum of if28,l,58.56, 
and that said sum is still due, with interest from January 6, 1874; that on 
the 3d day of June, 1880, separate suits at law were commenced in the circuit 
court of the United States for the Middle district of Alabama against said 
Eugène Beebe and against AVilliam T. Hatchett, administrator of the estate 
of said Ferris Henshaw, for the recovery of the sums for which said Widmer, 
as collector, was in default; that said suits were continued until February 
6, 1885, when judgments were severally entered against said défendants for 
$100 each and costs, and said Beebe, on the'lst day of July, 1886, paid into 
the treasury of the United States the sum of $109.85, the amount of the judg- 
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iii(>nt and eosts, but that the judgment agalnst said Hatchett, as administra- 
tor, is due and unpaid. The bill then proceeds as follows: "That said judg- 
nients were entered under the following elreumstanoes: That said défend- 
ants came into court, and stated and represented in open court, and they 
cansed to be stated and represented for them, that said Beebe and said Ter- 
ris Henshaw were poor men, and that said Beebe and the estate of said 
Forris Henshaw were without property out of which the said judgments could 
be paid and collected. That no part of said judgments could be collected 
by due process of law. That nothing could be made out of them, or either of 
them, or their estâtes, by exécution, but that, if the court would allow a jury 
and verdict to be entered against them for one huudred dollars, they, and 
caeh of them, wonld pay said judgments and eosts. That no évidence or proof 
was or had been introduced in said causes, or either of them, and indiîbted- 
ness of said Beebe and Henshaw to the United States then being twenty-eight 
thousand one hundred and tifty-eight dollars and fifty-six cents ($28,158.56), 
and Interest, or other large suni, and the statemonts and représentations 
aforesald only were before the said circuit court at the time of the entry of 
said judgments, and no hearlng or détermination upon the law or the facts 
iuvolved in said cases was ever had in said court; whereupon tlie court re- 
marlîed that, uulcss the district attorney of the United States objected, the 
causes might be disposed of as suggested aforesaid. Said district attorney 
did not object, and said judgments for one hundred dollars and eosts were 
entered in each of said causes. That said statements and représentations, 
made as aforesaid, by and on behalf of, and for, said Beebe and said Ferris 
Henshaw, and the estate of said Ferris Henshaw, were wholly untrue, and 
were made to deceive said court and U'nited States attorney, and for the pur- 
pose, and with the intent, to defraud the United States. Tliat s.'iid court 
and United States attorney had no authority in law to accept said statements 
and représentations, which were not made under oath, nor in the course of 
any judicial procecding, and were not, and were not suijported nor verified by, 
évidence or proofs; ' and that said acts of said court and United States attor- 
ney amountcd, in law and in fact, to, and was, and was intended to be, a 
mère naked compromise of the claim and demand of the United States 
against said Eugène Beebe and FeiTis Henshaw, and the estate of said Ferris 
Henshaw, whicli said court and United States attorney had no authority, but 
were inhibited by law, to make, entertain, and consummate. That said court 
was without jurisdietion and power to détermine said causes in the manner 
aforesaid; and that said alleged judgments for one hundred dollars and eosts 
are null and void ab initio, and of no effeet, and should be vacated and held 
for naught in this court of equity." 

W. S. Reese, Jr., for the United States. 

W. A. G-unter, for appellees Henshaw Heirs. 

H. C. Tompldns, for appellees Montgomery Ijght Co., IMontgomery 
Land & Improvement Co., Southern Cotton Oil Co., Abbie F. Eice, 
and W. K. Waller. 

Before McCORMICK, Circuit Judge, and SWAYXE and P.VE- 
L,\XGE, District Judges. 

SWAYNE, District Judge (after stating the facts as above). It is 
évident that this is a suit to vacate, annul, and set aside the judg- 
ment of a court, regularly entered, in a matter of whicli it had juris- 
dietion, with ail the parties before it, on the ground that the said de- 
fendants Beebe and Henshaw stated to the court that "they were 
poor men, and were without property; that nothing could be made 
out of them by exécution; and that thèse statements were wholly 
untrue, and were made to deceive the court and United States at- 
torney, and with the intent to defraud the United States." In U. S. v. 
Throckmorton, 98 U. S. 61, Mr. Justice Miller announced the estab- 
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lished doctrine on this subject to be "that the acts for wliicli a court 
of equity will, on account of fraud, set aside or annnl a judgment or 
decree between the same parties, rendered by a court of compétent 
jurisdiction, bave relation to frauds extrinsic or collatéral to the 
matter tried by the flrst court, and net to a fraud in the matter on 
which the decree was rendered." It is difflcult to see upon what 
theory the judgment in this case can be set aside. The alleged false- 
statements in the suits brought by the United States on the bond in 
question were not such as to deceive a person of ordinary care. They 
could not hâve deceived the district attorney, who represented the 
government, either as to the amount due on the bond or as to the 
property owned by the défendants. They did not in any way prevent 
the government from showing its cause of action, and taking judg- 
ment for the full amount due, if it saw fit to do so. Then, in about 15 
months after the entry of said judgment, the governmeT_t accepted 
satisfaction of the same by the oiïicers of the treasury department, 
accepting the |100, with interest, from Beebe. We think the facts 
of this case bring it under the well-known nile announced in U. S. v. 
Throckmorton, supra, and the cases following it, and that the judg- 
ment below should be afQrmed. 



FARMEES' LOAN & TRUST CO. v. STUTTGART & A. R. R. CO. 
(BARSTOWS EX'RS, ïnterveners). 

(Circuit Court, E. D. Arkansas, W. D. February 21, 1899.) 

1. Railroads — Iksoi.vency and Rbcbivbbship— Prbferrbd Liens foe Mate- 

rials. 

A guarantor of a detit contracted by a rallroacl company for rails, 
who pays the debt, ha.s no gréa ter claim in equity to a lien on the road 
superior to a prior mortgage than the seller of the rails would hâve if 
unpaid. 

2. Same— Materials Used in Construction of Road. 

There Is no principle of ecinlty recognized and applied in the foreclosure 
of railroad mortgages which entitles a debt contracted for materials used 
in the original construction of a railroad, which has been previously 
mortgaged, to préférence over the mortgage as a lien on the road. 

8. Same. 

A purchaser of notes executed by one railroad company cannot estab- 
lish a lien therefor on the property of another, superior to that of a prior- 
mortgage, merely because the maker used the proceeds In the con- 
struction of the second road. 
4. Same— Taxes Advanced by Agent. 

One whp, at the request of a railroad company, as its agent, pays 
taxes due on its property, is entitled to a lien thereon for the amount 
advanced superior to that of a mortgage. ' 

Tliis is a hearing on interventions by the executors of Amos C. 
Barstow, deceased, in a foreclosure suit against the Stuttgart & 
Arkansas River Railroad Company, claiming preferential liens on the- 
property of the défendant, or the proceeds of its sale. 

J. M. & J. G-. Taylor, for complainant and interveners. 
P. 0. Dooley, for défendant. 
John McClure, for receiver. 
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WILLIAMS, District Judge. Tliree interventions are présentée! by 
the executors of the estate of Amos C. Barstow, deceased, wliieli, for 
tlie purpose of liearing, hâve been treated as consolidated, whereby it 
is sought to charge the corpus of the raiiroad property, or the fund 
arising fromits sale, with the payment of certain sums of money with a 
lien superior and paramount to that created by mortgage described 
in complainants' bill, notwithstanding the fact that the mortgage was 
executed and recorded prior to the time of the interveners' demands. 

The first daim, it is alleged, arises out of an alleged contract of 
guaranty in relation to four notes executed by the défendant raiiroad 
Company and Francis M. Gillett to the Illinois Steel Company for 
$1,630.65 each, payable, respectively, in 3, 6, 9, and 12 months froni 
March 23, 1895. Thèse notes were executed by the raiiroad Com- 
pany and Gillett in payment for certain steel rails and fastenings 
to aid in the construction of defendant's raiiroad. AU of the notes 
hâve been protested for nonpayment, and there is nothing in the 
notice of protest which discloses that the steel company ever looked 
to any one else than the raiiroad company and Gillett for payment. 
The executors of the estate of Amos C. Bars^tow, deceased, claim to 
hâve paid the amount due on thèse notes to the steel company, and 
by virtue of this payment to be entitled, in equity, to a lien superior 
and paramount to that of the first mortgage, because the money so 
paid was for materials used in the construction of the defendant's 
raiiroad. The master found in favor of the interveners in the aum 
of |6,602.G2, with 6 per cent, interest from the 25th of March, 1895, 
and that they were entitled to a lien upon the property of the défend- 
ant raiiroad company, superior and paramount to the lien of the 
bondholders. To this finding exceptions hâve been filed, wherein it 
is urged, among other things, that the master erred in declaring 
the holder of thèse notes to be entitled to a lien superior to the rights 
of those holding bonds secured by the mortgage. 

In order to show (the notes being silent on the subject) how Barstow. 
deceased, came to be the holder of said notes, and the right of the 
executors of Barstow's estate to recover thereon, testimony was taken 
to show thèse facts, and the same is reported by the master. It 
appears from this testimony that on the 23th of January, 1894, Amos 
C. Barstow, now deceased, entered into a contract with Francis M. 
Gillett whereby Barstow was to guaranty the payment of certain 
debts then contracted and thereafter to be contracted, not by the 
raiiroad company, but by Gillett, for the purchase of steel rails, 
fastenings, etc., to be used in the completion of the défendant and 
another raiiroad. The flfth paragraph of that contract is as follows: 

"Fifth. For and In considération of the premises hereinafter mentioned, 
said Amos C. Barstow liereby further agrées for and during tlie period of twu 
years from the date hereof to guaranty to an amount not exceeding in the 
whole guaranty herein agreed upon the total sum of .Ç25,000, the bills con- 
tracted by said Gillett in the purchase of rails and fastenings and freight 
charges for carriage of the same, said guaranty being hereby made for no 
other purpose than on account of the purchase as aforesaid; and in consid- 
ération of this guaranty said Gillett agrées to deliver to said Barstow, as 
collatéral security for ail sums of money which said Barstow may be required 
to pay in conséquence of said guaranty, with interest at the rate of six per 



248 62 FEDERAL REPORTER. 

cent per annnm thereon, whieh sald sum of money, wlth înterest, said Gll- 
lett promises to pay to said Barstow withln flve years from ttie date hereof, 
twenty-flve ?1,000 bonds of the Fine Bluff and Eastern Kailrosid Company, as 
soon as the same can be legally issued by said company," etc. 

As will be obserred, this contract nowhere discloses an intention 
or undertaking on the part of Barstow to become a guarantor for 
tlie railroad company, or for the payment of any debts it might con- 
tract in the construction of its line of railroad. By this contract 
Barstow limits his liability to $25,000 and to "the bills contractée by 
the said Gillett in the pnrchase of steel rails, fastenings," etc. The 
Amos C. Barstow who made this contract of guaranty with Gillett 
departed this life, as the proof shows, some time in September of 
1894, and therefore could not hâve been called upon in his lifetime 
to bave guarantied the payment of the four notes executed to the 
steel company in March of 1895. It appears from the testimony of 
Amos C. Barstow, who is a son of Amos C. Barstow, deceased, and 
one of his executors, that at the time the contract was made for 
the purchase of the rails the steel company would not part with them 
unless payment of the notes was guarantied. He says: 

"Before the steel company would furnish rails under said contract, they 
required an individual guaranty, and I offered them, personally, in Chicago, 
the Personal guaranty of (myself) Amos C. Barstow and George B. Barstow, 
which offer they accepted." 

In explaining why he gave the personal guaranty of himself and 
George E. Barstow, ihstead of their guaranty as executors of the 
estate of Amos C. Barstow, deceased, he says: 

"Under the will of the late Amos C. Barstow, deceased, we could not give 
such a guaranty as was required, but we gave the individual guaranty, as 
above described, which was afterwards carried out by us as executors and 
trustées under the will of Amos C. Barstow, deceased, by paying the notes 
with the funds of the estate of said décèdent." 

It thus appears from the testimony of the executors of the estate 
of Amos C. Barstow, deceased, that under his will they could not, as 
executors, make such a contract of guaranty as was contemplated 
by the contract of January, 1894, between Amos C. Barstow and 
Gillett; that because they could not make a contract to bind the 
estate, they, as individuals, guarantied the payment of the notes, and 
took the money for that purpose out of the coffers of an estate they 
had no power to bind for the payment of thèse notes. Whether title 
to thèse notes could be obtained in this manner need not be discussed. 
It seems to me, under the testimony in relation to this claim, that, 
if it is to be prosecuted by any one, it should be prosecuted in the 
name of Amos C. Barstow and George E. Barstow as individuals, and 
not as executors of the estate of Amos C. Barstow", deceased. The 
mère faet that they took the money of their father's estate to pay an 
individual liability of their own,, does not vest the title to thèse 
notes in the estate of Amos C. Barstow, deceased. A contract of 
guaranty is like every other contract in this: that tbere must be two 
or more parties to the contract, and to Which the minds of the parties 
must assent. If the railroad company is to be held on a contract 
of guaranty, and the rights of parties secured under a mortgage are 
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to be made subservient to such contracts, then the existence of sucb 
contracta should be made to aiHrmatively appear. There was no tes- 
timony before the master, nor is there any before the court, tending 
to show that Amos 0. Barstow, deceased, ever contracted with the 
défendant raik'oad company to become a guarantor for the payment 
of any of its debts. There is testimony showing an undertaking to 
guaranty the pajTnent of certain debts that Gillett might contract for 
the purchase of steel rails and the like, and I am of opinion that 
the évidence does not disclose the existence of any other contract 
in relation to the payment of thèse notes. But, if such a guaranty 
had been made, I do not see that the interveners would be in any 
better plight than they now are. One who guaranties the payment 
of a note executed by a railroad company, whose property is already 
mortgaged, even though the note was executed in payment of steel 
rails, cannot, certainly, hâve any greater equity than he who furnishes 
the rails in the first instance. Let us then inquire if the Illinois Steel 
Company could hâve enforced this claim, so as to hâve priority over 
the holders of the bonds secured by the flrst mortgage, which the bill 
was tiled to foreclose. It seems to me this précise question is answered 
in the case of Porter v. Pittsburg Bessemer Steel Co., 120 U. S. 6G7, 
7 Sup. et. 741. It appears from that case that the Bessemer Steel 
Company furnished steel rails for the original construction of a 
railroad, which had, before that time, executed a mortgage on ail 
of its property. The Bessemer Company intervened in the subsé- 
quent foreclosure proceedings, and sought to hâve its claim given a 
préférence of payment over the holders of the bonds secured by the 
mortgage, on the ground that the material furnished went to the 
completion of the railroad, and made the security of the bondholder 
better. The court below decreed that "the défendant [the Bessemer 
Company] had furnished materials which hâve been used in the con- 
struction and betterment of the railroad prior to the appointing of 
the receiver, and that such claim was superior and paramount to the 
lien of the mortgage and the bonds secured thereby." From that de- 
cree an appeal was prosecuted to the suprême court of the United 
States, and in disposing of the question thus presented the court says : 

"The claim of the appellee is for the original construction of the railroad. 
ïhis Is not a case wliere the procoeds of the sale of the property of a railroad, 
as a completed structure, are to be applicd to restore earniugs, which, instead 
of being applied to payment of operating expenses and uecessary repairs, 
hâve been dlverted. The équitable principles upon which the décisions rest 
applying to the payment out of the proceeds of the sale of the road of such 
debts for operating expenses and necessary repairs, are not applicable to such 
claim s as the présent, accrued for original construction of a railroad, while 
there was a subsisting mortgage upon it. It was construction work, and 
none of it was for operating expenses or repairs. The claims accrued after 
the mortgage had been executed and recorded. We are not aware of any 
well-considered case which, in the absence of statutory provision, holds that 
unseeured floating debts for construction are a lien on a railroad, superior to 
the lien of a valid mortgage duly recorded. The authoritles are ail the other 
way." ' 

The further citation of authority, to show the distinction between 
claims for original construction and those which grow out of operating 
the completed road and keeping the same a "going concern" is not 
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necessary. Wliere raoney arising from operating tlie road bas been 
diverted, and a])plied to the payment of debts other thaii such as 
came into being from the operating of the road, the courts hâve, 
in some instances, restored the diverted fund by taking an equal 
amount from the funds in the hands of the receiver. But this is not 
an instance where a fund bas been diverted; on the contrary, it is 
a case where the material went into the original construction of tlie 
railroad after tlie exécution and recording of the mortgage. There 
are cases where, as a condition précèdent to the appointment of a 
receiver, the courts hâve required the payment of debts which accrued 
in the course of construction, but this is not a case of tliat kind. 
iîfo order of that kind was made. The order made at the time of the 
appointment of the receiver is based on sections 6251, 0252, Sand. & H. 
Dig. Ark. It was not contended at the argument that the sections 
referred to covered the case of the interveners, but that it was 
within the gênerai equity powers of a court of equity to give the 
préférence asked. It follows that under the décisions of the suprême 
court in the Bessemer Steel Co. Case, the Illinois gteel Company 
could not hâve obtained a préférence over the lien of the mortgage, 
if it were présent and prosecuting this claim. It was probably for 
this reason that the steel company demanded and obtained a guar- 
anty of payment before parting with its rails and fastenings. This 
being a claim for what is called "original construction" of the rail- 
road, I am of opinion that it ought not to be adjudged a lien superior 
and paramount to that created by the mortgage described in the 
bill of complaint, and in that respect the exceptions are sustained, in 
so far as they apply to giving the amount due on thèse notes priority 
over the lien created by the mortgage in favor of the bondholders. 

The second intei'vention is founded on two notes, not of the de- 
fendant company, but of the Pine Bluff & Eastern Railroad Com- 
pany, of |2,500 eacli, payable six months after date to the order of 
Francis M. Gillett, with G per cent, interest. Thèse notes are in- 
dorsed by Francis M. Gillett and Amos 0. Barstow, now deceased, 
and Amos C. Barstow, the son of Amos C. Barstow, deceased, and 
George E. Barstow, and bear date July 10, 1894. Gillett, in giving 
a history of thèse notes and the varions indorsements thereon, and 
how the same were obtained, says : 

"Two notes for $2,500 each were made by the Pine Bluff & Bastem Kailroad 
Company payable to the order of F. M. Gillett (myself), and were offered at 
various banks, and refused. Finally said notes were Indorsed by Amos C. 
Barstow, but very soon afterwards (in September) Amos C. Barstow died, 
and that fact made it impossible for us to flnd any one who would discount 
them. So, finally, the estate of Amos C. Barstow discounted the notes. The 
proceeds of said discounts were paid to me as président of the road, and were 
expended (or rails, freight, and construction work on said extension of the 
road." 

At the time of this transaction, the mortgage now in suit had 
been executed and recorded. The only thing that connects the de- 
fendant company, if that may be so called, is that Gillett says he 
expended the proceeds of the discount of the Pine Bluff & Eastern 
Eailroad Company for rails, freight, and construction work on the 
extension of the defendant's railroad. It thus appears that tlie 
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money was expended in the work of original construction. But, 
wliether it was or not, the transaction was a simple borrowiiig of 
money upon commercial or business paper. It at best was an unse- 
cured debt, not of the défendant company, but of the Pine Blulï & 
Eastern Kailroad Company. A suit at law could not hâve been 
maintained against the défendant company by the payée named in 
the notes, or any of the indorsers thereon. It is, therefore, difficult 
to see how the amount of such notes can be declared a lien superior 
and paramount to that ereated by the mortgage in favor of the 
bondholders. The exceptions, so far as they relate to thèse notes, 
are in ail things sustained. 

The third intervention is for taxes upon the railroad of the défend- 
ant for the years 1891 and 1892, amounting in the aggregate to 
$3,100.82. Thèse taxes were paid by a draft drawn by the secretary 
of the défendant company on George E. Barstow, who at that tinie 
was the président of said company. Shortly after the payment of 
thèse taxes, a bill was flled in this court by David Armstrong, re- 
ceiver of the First National Bank of Little Bock, Ark., against the 
Stuttgart & Arkansas Eiver Eailroad, to enforce the payment of 
a judgment, and praying for the appointment of a receiver. Later 
on, the St. Louis National Bank flled a bill in this court against 
the défendant company, wherein the appointment of a receiver was 
also praj-ed; and, later on, Barstow flled a like bill, the object of 
which, among other things, was to hâve the taxes i)aid by him 
declared a lien. A receiver was appointed, and thereafter, by con- 
sent of ail the parties, was discharged, with the réservation in the 
order discharging the same that, if the claims and demands against 
the défendant company were not paid otî by a day certain, the court, 
at the instance of the holder of any of the demands presented in 
that suit or suits, would retake possession of the property of the 
défendant company. Before any attempt was made on the part of 
the creditors protected by the order referred to, the présent suit was 
instituted. The taxes were a charge upon the corpus of the rail- 
road, superior to the lien of the mortgage, and would hâve destroyed 
the security of the bondholders if the property had been allowed to 
go to sale. I think there is sufficient évidence in the record to 
show that the company made Barstow its agent for the payment of 
thèse taxes, and that he paid them, and thus preserved the interest 
of the bondholders. 

It appears from the tax receipts that the total amount of taxes 
for the years 1891 and 1892 was |3.100.82, and from the other évi- 
dence that $250 was afterwards paid to Barstow; thus leaving due 
him the sum of $2,850.82. Upon the last-named sum he is entitled 
to interest at the rate of 6 per cent, per annum from May 20, 189o, 
and the same is declared to be a lien superior and paramount to that 
ereated by the mortgage, and the same is ordered to be paid ont of 
the proceeds of sale. 
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MAGANN et al. v. SEGAL et al. 

(Circuit Court of Appeals, Sixth Circuit. February 7, 1899.) 

No. G83. 

1. JuDiciAL Sales— RiGHTs of Pukchasek— Appeai.. 

A purchaser at a master's sale, in equity, acquires sucû an interest in 
the property, by the acceptanee of his bid, as to entitle him to appeal 
from an order refusing to conflrm the sale. 

8. Same— Qeodnds for Setting Aside— Ikadkqtjact of PnicB. 

Mère inadequacy of priée, unless se great as to shocli tlie conscience, 
will not justify the setting aside of a sale and the reopening of biddings, 
but, to warrant such action, there must be additional circumstances, 
which render It inéquitable to permit the sale to stand. 

3. Samë— Accident Pkbventinq Bids. 

A railroad was sold by a master for a price clearly inadéquate, but 
not so greatly so as to justify a refusai to conflrm. The sale was fairly 
conducted, and no fraud was practiced by the purchaser, but there was 
no opposing bid, because of the accidentai f allure of arrangements made 
by eaeh of two Intending bidders to make a deposit of $25,000 required 
to quallfy them to bid. Each of such intending bidders was interested 
In the property, and the amount realized therefor, aside from any interest 
as a purchaser, and each had made an arrangement for the deposit, such 
as he might reasonably rely on without being chargeable with négligence. 
Eéld, that their fallure to bid was due to accident, such as, together with 
the inadequacy of the price realized, justifled the court In retusing to 
conflrm the sale and ordering a new one, on a tender of bids 25 and 30 
per cent, in advance of the selllng price, and on application ol ucarly al! 
the creditors interested. 

Appeal from the Circuit Court of the United States for the District 
of Kentucky. 

Thls is an appeal from a decree refusing to conflrm the sale of a certain 
railroad, made by a commissioner acting under the order and direction of the 
circuit court. ïhe same decree ordered a resale, beginning at a price tendered 
under an advanced bid made after the original sale had been reported. The 
appeal is by the original bidder, to whom the sale was made by the commis- 
sioner. The railroad property in question consisted of 63 miles of completed 
railroad, extending from Versailles, in Kentucky, to Irvine, in the same state, 
and some 36 miles of right ol way, upon which much work had been done. 
Thls railroad was incorporated under the name of the Riehmond, Nieholas- 
ville, Irvine & Beattyville Kaiiroad Company. Against that compauy a bill 
was filed in the circuit court of the United States for the district of Kentucky, 
by the Central Trust Company of New York, for the purpose of foreclosiug 
a mortgage made to secure an issue of bonds aggregating somethiug lilvc 
$2,000,000. Numerous creditors intervened, asserting mechanics', vendors", 
and contractors' liens, and claiming préférence over the mortgage. A re- 
ceiver was appointed, who thereafter operated the railroad under directions 
of the court, who, by leave of the court, issued certiflcates of indebtedness 
amounting to some $125,000, yet outstanding and unpaid. Under this bill, 
and the interventions mentioned, the court settled the amount of the mort- 
gage and other debts, and determined that liens existed in favor of contract- 
ors, material men, vendors, and holders of receiver's certiflcates aggregating 
about $500,000, which were entitled to préférence over tlae mortgage in the 
sale of the property, and a sale was ordered accordingly. From this decree 
an appeal was taken to this court, where the decree of the circuit court was 
modifled in some particulars, but affirmed for the greater part, and the case 
remanded, with directions to modlfy the decree and proceed with its exécu- 
tion. The case is reported in full in 31 U. S. App. 704, 15 C. C. A. 2Sy, and 
08 Fed. 105. An upset price of $550,000 was flxed. and the spécial commis- 
sioner directed to accept no bid below that sum. ïhe property was accord- 
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ingly ofCered, but no bids were received. The court thereupon reduced the 
upset price to $250,000, and it was again exposed to sale, without any bids 
being received. In July, 1897, the court again reduced the upset price by 
flxing it at $160,000, whicli was about sufficient to meet the expeiises of the 
litigation and discliarge the receiver's debt, whieh was a first liability. Un- 
der the sale had under this decree, the property was bid ofï by a committee, 
representing the contraetors' lien daims, for the price of $301,000, and the 
sale reported to D. A. Shanahan and others, representing nearly ail of the lien 
claimants of the class mentioned. Some disagreement among this class re- 
sulted in an assignment of this bid to one Adolph Segal, who, by agreement 
of parties, not necessary to exiilain, was substituted as purchaser at the 
price of $255,000, and Shanahan and associâtes released. Segal paid $25,000 
in cash, and executed two bonds, with seeurity for the remainder of the 
purchase price, and a lien, with right to retake and resell the property in case 
of default in reserved payments, was retained. Segal assigned his purcliase 
to the Louisville & Southeastern Railroad Company, a corporation organized 
by him to take and operate the property. Segal made default, and the seeu- 
rity upon his bonds failed, and made an assignment. Thereupon, on July 
2, 1898, a decree was entered against him and his seeurity, and the said 
Louisville & Southeastern Eailroad Company, ordering a resale of the prop- 
erty. This resale was ordered to be made at Versailles, a small town about 
70 miles from Louisville, Ky. The upset price was again fixed at $100,000. 
By the provisions of this decree, no one was qualified to bid without first 
depositing with the commissioner the sum of $25,000 in money or a certifled 
eheck for that amount satisfactory to him. Under that decree, the property 
was again offered for sale on October 0, 1808. The only bid made was 
$160,000 by the appellants, George P. ilagann and associâtes. On October 
28, 1898, the commissioner reported this sale to the court, and on sanie day 
the purchaser moved for confirmation. This was resisted by D. Slianahau 
and other large creditors and holders of liens subordinate to the receiver's 
certiflcates, and by Adolph Segal, the then owner of the property. ail of whoni 
filed pétitions praying the court to refuse confirmation and reopen the bid- 
dings. Thèse pétitions were accompanied l)y affldavits tending to support 
the application for a reopening of the biddings. Segal supported his péti- 
tion with an offer to make an advance bid of $200,000 if the biddings sliould 
be reopened, and prcsented seeurity thorefor. Shanahan presented with his 
pétition an offer to open the biddings at $210,000, made by John Stites, trus- 
tée, which was secured by the teuder of $100,000 in money. 

The facts wliicli seem to be established tiy the pétition, exhibits, and affl- 
davits as ground for reopening the biddings are that two intending bidders, 
who were présent at the sale in person, or represented, were preveuted from 
bidding by an accidentai inability to qualify themselves as bidders by deposit- 
ing with the spécial commissioner the amount required by the decree of sale. 
One of them was the appellee Adolph Segal, the owner of the property under 
his purchase at the former sale, who had made default in payruent of the 
purchase price. Segal resided in the East. He was diligently endeavoring 
to protect himself against loss by putting himself in position by which he 
could bid the property up to a price which would sccure himself against a 
deficiency. He arrangea with a correspondent in Philadelphia to deposit 
in a Philadelphia bank $25,000 to the crédit of a bank in Louisville, and with 
the Louisville bank to issue its certifled check to his counsel in Louisville, 
Mr. D. W. Fairleigh, and that the latter sliould attend the siile and bid the 
property up to $240,000. His arrangement was that his Philadelphia corre- 
spondent should on day of sale, by 10 a. m., Philadelphia time (i> a. m.. Lou- 
isville time), make the necessary deposit in the Philadelphia bank, and that 
the latter should then advise its Louisville correspondent by telegram to issue 
its check to Fairleigh. Fairleigh was advised of this plan on the afternoop 
of the 5th of October, the day preceding tlie sale. As the sal(> was to occur 
at Versailles, and not at Louisville, he arranged with the Louisville bank to 
issue, on the 5th, its certifled check, payable to his order, and jilace it in tlie 
hands of Judge Alexander P. Humphrey, who was to attend the sale at 
Versailles, and hold the check until advised that Segal's deposit had been 
made in the Philadelphia bank as arranged. Judge Humphrey, with this 
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eheok, attended' the sale. TJpon communicating with the bank over the télé- 
phone, he was advised that the LoulsvlUe bank had not yet received the 
exyec-led notice from its Philadelphia correspondent The sale proeeeded. 
If'aiiiegh, though présent with authority to bid for his client. Segal, could not 
rto so, beeanse the latter had not made the necessary deposit. Within an 
hour or two after the property had been knockt^d down to appellants, who 
•were the only qualified bidders présent, Judge Humphrey was notifled by 
the Louisville bank to deliver its check to Fairleigh. This was too late. The 
sale was over. The fault lay with one of Segal's correspondents, who failed 
to make the deposithe had agreed to do, and failed to notify Segal's agent in 
tinie for the latter to make other arrrangements promptly enough to meet 
the exigencies of the case. 

As to the second Intending bidder: Shanahan and one Walker, who to- 
gether owned or controlled nearly one-half of the preférential debts. had 
arranged to protect their claims by bidding upon the property up to $200,000. 
Walker agreed to furnish the necessary ,f25,000 to qualify them as bidders, 
and Shanahan was to furnish the security for deferred payments. This 
arrangement held down to the day before the sale, on which day Walker 
came to Louisville from Pittsburg with the necessary certified check to 
carry out the plan. After reaching Louisville, his nerve seems to hâve failed 
him, and he expressed a wish to be relieved from his arrangement with 
Shanahan. The latter had relied upon Walker to furnish the money to make 
the deposit, and saw no way, in the short time remaining, to obtain so large 
a sum. He agreed, however, to release Walker. provided the latter would 
lend him this certified check, and this Walker agreed to do, and indorsed the 
check, and placed it in the hands of Judge Humphrey, to be deposited with 
the commissioner. Thus prepared, Shanahan attended the sale, accompanied, 
however, by Walker. While the commissioner was reading the notice of 
sale, Walker again underwent a change of mind. and instructed Judge 
Hvimphrey not to give the cheek to Shanahan. To this the latter pro- 
tested, but Judge Humphrey obeyed instructions, and thus Shanahan was 
unable to bid, through this failure of his plan. TJpon this state of facts, 
Judge Barr refuseti to confirm the sale to appellants, and ordered a resale, 
the biddings to commence at $210,000, and from this decree the bidders at 
the sale bave appealed. 

Bennett H. Young, for appellants. 

D. W. Fairleigh, A. P. Humphrey, and W. A. Sudduth, for appel- 
lees. 

Before TAFT and LURTON, Circuit Judges. 

After making the foregoing statement of facts, the opinion of the 
court was delivered by LUETON, Circuit Judge. 

1. The objection that an appeal will not lie in favor of a pur- 
chaser at a master's sale from a decree refusing to conflrm the sale 
and reopen the biddings is not well taken. Such a purchaser, though 
not entitled to be regarded as the owner of the property or to the 
benefit of his contract till after the master's report of the biddings 
has been conflrmed, has nevertheless, by compliance with the terms 
of the sale, acquired what Chancellor Walworth called "inchoate 
rights" in the property, such as to entitle him to a hearing upon the 
question of reopening the biddings and to an appeal from any decree 
denying confirmation improperly., Delaplaine v. Lawrence, 10 Paige, 
602. This question was expressly decided in Blossom y. Railroad 
Co., 1 Wall. 655, 656, where it was said: 

"A purchaser or bidder at a master's sale in chancery subjects bimself quoad 
hoc to the jurisdiction of the court, and can be compelled to perform his agree- 
ment specifically. It would seem that he must acquire a corresponding right 
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to appear and clalm, at the hands of the court, such relief as the rules of equlty 
proceedings entitle hlm to." 

lu Mining Co. v. Mason, 145 U. S. 349-365, 12 Sup. Ct. 887, an 
appeal was entertained by one who interposed, after confirmation, 
for the purpose of setting aside the sale and opening the biddings 
upon an advance bid made by himself. 

2. Judicial sales under the décrétai orders of an equity court are 
usnally conducted by a spécial master appointed by the court and sub- 
ject to its guidance. Any sale which that oflEicer may make is not 
final until reported and confirmed by the court. Even after con- 
fii'mation, the court may, for good cause shown, set aside the confirma- 
tion and reopen the biddings. But, to justify the reopening of the bid- 
dings after confirmation, a stronger case must be made than would be 
necessary before, both because it is the duty of one objecting to a 
sale to interpose before confirmation, as well as because the pur- 
chaser's rights are thereby much strengthened. Mining Co. v. Mason,. 
145 U. S. 349-367, 12 Sup. Ct. 887; White v. Wilson, 14 Ves. 151; 
Houston V. Aycock, 5 Sneed, 406. 

In 1 Sugd. Vend. (9th Eng. Ed. 1836) p. 76, it is said: 

"The déterminations on this subjeet assume a very différent aspect when the 
report is absolutely confirmed. Biddings are, in gênerai, not to be opened after 
confirmation of the report. Increase of priée alone Is not suiHeient, bowever 
large, although It Is a strong auxiliary argument, where there are otber 
grounds." 

In respect to the circumstances which should be regarded as suifi 
cient to reopen a sale before confirmation, over the objection of the 
bidder, the equity rules promulgated by the suprême court afford no 
express guide. It is trae that the ninetieth rule adopta the rules 
of equity practice as they existed in 1842, so far as found consistent 
"with our local circumstances and conveniences." But, if we tura to 
the English practice in this matter at that time, we find it in a state 
of transition, if, indeed, there had ever been any uniform rule upon 
the subject. In 1 Sugd. Vend. (9th Eng. Ed.) p. 74, the learned 
author states: 

"Where estâtes are sold before a master under the decree of a court of equity, 
the court cousiders itself to bave a greater power over the contract than it 
would hâve were the contract made betweeu pnrty and party; and, as the 
chief aim of the court is to obtaln as grcat a price for the estate as can pos- 
sibly be got, It Is In the habit of opening the biddings after the estate is sold." 

He adds: 

"Jlere advance of price, It the report of the purchaser being the best bidder 
Is not absolutely confirmed, is sufficient to open the biddings, and they vfill be 
opened more than once, even on the same application of the same person. If a 
Buthoient advance be offered; but the court will stipulate for the price, and not 
permit the biddings to be opened upon a small advance. and. although an ad- 
vance of 10 per cent used generally to be considered sufficient on a large sum, 
yet no such rule now prevails." 

In Andrews v. Emerson, 7 Ves. 420, decided in 1802, there was a 
motion to open the biddings npon an ofi"er of an advance of £80 upon 
the sale of a lot for £800, being precisely 10 per cent. Lord Eldon 
said: 

"That rule of ten per cent, was not a wise rule to establish. The conse- 
Quenees axe, you never get more. 1 remember the time when no Buch rule 
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prevalled, and I désire It to be observed that in future there shall be no sucli 
rule." 

But the report of that case shows that, when the advance bid was 
increased to £100, the biddings were reopened. 

In Whitè T. Wilson, 14 Ves. 151, where the effort was to reopen a 
sale after confirmation, the same great chancellor said: 

"I could not do a tliing more mischievous to the suitors than relax further tlie 
binding nature of eontraets in the master's office; half the estâtes that are 
sold in thls court belng thrown away upon the spéculation that there will be an 
opportunity of purchasing afterwards by opening biddings." 

The practice was also condemned in Barlow v. Osbome, 6 H. L. 
Cas. 556. 

Though the rule of opening tjie biddings on an advance of 10 per 
cent, only had ceased to prevail when our rules of equity practice were 
pi"omulgated, yet it does appear that at that date a mère advance, 
deemed a sufificient inducement under ail the circumstances of the 
case, was still regarded as sufficient to justify the reopening of bid- 
dings before confirmation. The objection so strongly stated by Lord 
Eldon, that "the spéculation that there will be an opportunity of 
purchasing afterwards," had resulted "in sacrificing half the estâtes 
sold in the court," resulted finally in the régulation of the subject by 
Act 30 & 31 Vict. c. 48, whereby it was provided that the highest 
bidder in sale of lands by auction under decrees should be regarded 
as the purchaser, unless the court, for fraud or misconduct in the 
management of the sale, should order the sale to be reopened. The 
Irish practice appears to hâve been always to open the biddings 
when it was for the benefit of the estate to do so. Digby v. Browne, 
1 Ir. Eq. 377; Mayne v. McCartney, 2 Ir. Eq. 324. 

The Engiish practice, allowing a reopening upon a mère advance 
bid, prevails in some of the states retaining the System of equity 
courts, notably in Tennessee. Atkison v. Murfree, 1 Coop. Tenn. 
Oh. 51; Olick v. Burris, 6 Heisk. 539-545. But the Engiish rule, 
that a mère advance bid would sufflce to reopen biddings, has not 
been approved by the majority of American courts. 

Mr. Perkins, the American éditer of the 4th American Edition of 
Daniell's Chancery Pleading and Practice (volume 2, pp. 1285, 1286), 
has collected a great many authorities to support the proposition. In 
Graffam v. Burgess, 117 U. S. 180-191, 6 Sup. Ct. 692, Justice Bradley, 
in the course of a discussion of the gênerai subject of judicial sales, 
said as to the rule of opening biddings upon a mère advance : 

"In this country, Lord Bldon's views. were adopted at an early day by the 
courts, and the rule has become almost universal that a sale -will not be set 
aside for inadequacy of priée, unless the inadequacy be so great as to shocls 
the conscience, or unless there be additional circumstanees against its fairness; 
belng very much the rule that always prevailed in Bngland as to setting aside 
sales after the master's report had been conflrmed." 

To sustain this, the learned justice cites a number of American 
cases. 

In Mining Co. v. Mason, 145 U. S. 349-356, 12 Sup. Ct. 888, where 
it was sought to prevent confirmation by a number of objections, flled 
before confirmation, going to the practice of the court and the con- 
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duct of tbe sale, and where, also, an effort was made to set the sale 
aside after confirmation upon a large advance bid, the court said: 

"It may be stated generally that there is a measure of discrétion in a court 
of equity, both as to the manner and conditions of such a sale, as well as to 
ordering or refusing a resale. The chancellor will always malce such provi- 
sions for notice and other conditions as will in his judgment best protect the 
rights of ail interested, and make the sale most profitable to ail; and, after a 
sale has once been made, he will, eertainly before confirmation, see that no 
wrong has been accomplished in and by the manner In whieh it was conducted. 
Yet the purpose of the law is that the sale shall be final; and to insure re- 
liance upon such sales, and induce biddings, it is essential that no sale be set 
aside for trifling reasons, or on account of matters which ought to hâve been 
attended to by the complaining party prior thereto." 

Touching the effort to open the sale after confirmation upon an 
advance bid exceeding 10 per cent., the court, after discussing certain 
circumstances implicating the good faith of this effort, said: 

"It is enough that it cornes too late. Surely no one would suppose that an of- 
flcer, having charge of the sale of property of such value,— a sale made at the 
end of prolongea litlgation,— should, at the last moment, in response to a dis- 
patch from a stranger, postpone the sale. The master's action was unques- 
tionably proper, and, if the party desired the intervention of the court, his 
duty was to apply at once, and not wait until after confirmation; for then 
the rights of the purchaser are vested, and something more than mère in- 
adequacy of priée must appear before the sale can be disturbed. Indeed, even 
before confirmation, the sale would not be set aside for mère inadequacy, 
unless so great as to shock the conscience. See Graffam v. Burgess, 117 Ù. 
S. 180-191, 6 Sup. et. 686, where the matter is discussed at some length by Mr. 
Justice Bradley. As the priée bid by the appellees, and at which the property 
was struck ofC to them, was atwut $580,000 in excess of the upset priée, It is 
hardly necessary to say that there is no shocking inadequacy of price." 

The reported circuit court cases are remarkably few, considering 
the frequency with which this question must hâve arisen. The earli- 
est of them is Banlî v. Taylor, Ped. Cas. No. 854, where the heirs 
of a mortgagor, in a case where a sale for foreclosure had occurred, 
objected to the confirmation upon the ground of a misapprehension 
at the sale, by which persons présent were deterred from bidding 
by a statement, made within the hearing of the purchaser, and not 
denied by him, that the bidding was for the beneflt of the mort- 
gagor's heirs. It was shown that the property at the time was 
worth |2,000, and liad been sold for |1,.j10. Ko advance bid was 
offered, but the biddings were reopened. In Blackburn v. Railroad 
Co., 3 Fed. 690, the biddings were reopened upon a large advance bid, 
and évidence that tlie property had sold for a grossly inadéquate price, 
although there was no évidence of any fraud or unfairness in the 
sale. Judge Hammond conceded that the English rule of reopening 
biddings upon a mère advance bid had been generally repudiated 
by the American courts, which, instead, had adopted a rule "that 
there' must be, besides an advance of price, some circumstance of un- 
fairness in the sale, growing out of fraud, accident, or mistake, or 
trust relation of the parties, sufiEicient to avoid a sale between private 
parties." "This," said the learned judge, "is the doctrine which most 
commends itself to my judgment as being just and fair to ail con- 
cerned, but I think this court must foUow the English practice, par- 
ticularly as the, 'local circumstances and conveniences' mentioned in 

92 F.— 17 
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the ninétieth eqnity ruîè favor it, and we liave no power to resort to 
the inethod of rèserved bids established in England sincé the equity 
raies were promulgated. Perhaps the court should not lose entire 
control of thèse sales in ail cases where inadequacy ôf priée appeârs 
as the only ground of objection to its confirmation; and, until the 
practice is in some way satisfactorily regulated, the best solution 
of the subject seems to be to hold closely to the public policy which 
protects the sales against instability by refusing to set them aside, 
unless the price offered in advance is so great, in proportion to the 
bid already made, that it affords substantial évidence that for some, 
perhaps unknown, reason, the property has been greatly undersold, 
— so much so that the purchaser has not simply a bar-gain, with a fair 
margiii for profit, but an unconsciohable advantage of the parties 
for whose benefit the sale has been made." 

In Fidelity Trust & Safety-Vault Co. v. Mobile St. %. Co., 54 Fed. 
27, Judge Toulmin refused to reopen biddings upon mère inadequacy 
of price. The question arose upon a motion to make absolufe an 
order conflrming the sale. The learned court said: 

'•rhe grounds of opposition to the motion, as stated, are inadequacy of price 
and unfairness in the sale. If the property sold at an inadéquate price, the 
Inadequacy must be so great as to shocli the conscience and to excite the sus- 
picion of the court, or there must be an inadequacy of price, with additional 
circumstances against the fairness of the sale, growing ont of fraud, accident, 
or some trust relation of the parties. On the proof submitted as to the value 
of the property, I am not convinced that it sold at greatly less than its value; 
certainly the inadequacy of price is not so great as to shock the conscience 
and to excite the suspicion of the court. Mère inadequacy of price is not alone 
sutiicient to set aside the sale, and the expression of opinion, however well 
founded, that the property on a resale would bring a much higlier price, is not 
sufficient. Mining Co. v. Mason, 145 U. S. 349, 12 Sup, Ct. 887; «raffam v. 
Burgess, 117 U. S. ISO, 6 Sup. Ot. 686. Are there, then, ainy additional cir- 
cumstances against the fairness of the sale? Hâve the purchasers taken any 
undue advantage? If so, of whom? Has any party interested in the property 
been misled or surprised? There are spme statements in the affidavits sub- 
mitted, basedi on information and belief, that some of the buyers, who were 
bondholders, deterred otlier proposed buyers from bidding by creating the im- 
pression that they were going to bid |4(K),000 for the property, but thèse state- 
ments are toc vague and Indeflnite for the court to aet on them. The proposed 
purchasers are not named. What sum they were willing to pay for the prop- 
erty is not given. They do not testify In the matter. What was said by the 
buyers, or any of them, to create, or that tended to create, such impression, Is 
not shovs-n." 

In Fidelity Insurance, Trust & Safe-Deposit Co. v. Koanoke Iron 
Co., 84 Fed. 752, Judge Paul adopted the rule that mère inadequacy 
of price was not sufficient, and held that, to justify the interférence 
of the court, there must be some fraud, accident, or mistake by which 
the rights of the parties hâve been affected. In neither of the cases 
last cited was any advance bid tendered. 

In Ke O'Fallon, 2 Dill. 548, Fed. Cas. No. 10,445, and in Ee Palmer, 
13 Fed. 870, sales made by assignées in bankruptcy were set aside 
for inadeq,uacy of price, but this practice was deemed authorized by 
the act of June 22, 1874 (18 Stat. 178), which gave power to the court 
"to set aside sales and order resales, so that the property sold shall 
realize the largest sum." Thé ninétieth equity rule has no such 
application as to make it obligatory upon a circuit ' court of the 
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United States tp adopt and foUow the English equity practice iu 
force when those rules were promulgated, in respect to reopening bid- 
dings upon a mère adyance bid. The English practice is only im- 
posed by that rule "so far as consistent with our local circumstances 
and convenience." The English rule was merely one of expediency, 
adopted for the purpoge of obtaining the highest possible iwice for 
estâtes sold under the orders and superintendence of the chancellor. 
After many years of expérience, it was found not satisfactory upon 
the highest authority. Sales in the master's oiïice were neglected 
upon the spéculation that the biddings there were of no importance, 
and were subject to be reopened ui^on a mère advance. Thus, the 
advantage of an open compétitive bidding was lost, with the resuit, 
said Lord Eldon, that "half the estâtes sold by the court were sacri- 
ficed." "Our local circumstances and convenience" do not so greatly 
differ from those which led the English people, through an act of 
parliament, to correct a practice which had been found so unsatisfac- 
tory. We are therefore absolved from any obligation to follow that 
unsatisfactory and abandoned practice, but can adopt one more likely 
to invite open compétition and secure a better price. Such a course 
seems to hâve the sanction of the suprême court, so far as that court 
has spoken either judicially or extrajudiciallv. Mining Co. v. Mason, 
145 U. S. 349, 12 Sup. Ct. 887; Gratfam v. Burgess, 117 U. S. 180, 6 
Sup. a. 686. 

Upon the weight of American authority, we conclude that mère 
inadequacy of price, unless so great as to shock the conscience, will 
not justify the reopening of biddings. This rule seems to rest upon 
the plain necessity that it is to the interest of suitors that it shall be 
understood that some stability is to be given to the public sale of 
property by a master in equity, and that the report of sale will neither 
be set aside upon trivial circumstances, nor because it shall appear 
that the bidder has obtaiued a fair bargain and a reasonable profit. 
When it once cornes to be understood that chancery sales will not be 
set aside upon a mère showing of inadequacy of priée, and that the 
highest bidder at such sales may reasonably calculate that his pur- 
chase will be conôrmed, unless, in addition to mère inadequacy, there 
shall also appear circumstances making it inéquitable that he shall 
hâve the advantage of his bargain, we may hope that sueli sales 
will be attended by ail intending purchasers, and such real com- 
pétition will be brought about as will resuit in sales at the fair value 
of the property. On the other hand, it is not expédient that the 
court shall lose ail control over such eales. As said by Judge Clark, 
in State of Tennessee v. Quintard, 47 U. S. App. 621, 26 G. G. A. 165, 
and 80 Fed. 829, the bid reported is "only an offer to take the 
property, and acceptance or rejection of that otïer is within the 
Sound légal discrétion of the court." 

A price so inadéquate as to shock the conscience, or mère inade- 
quacy, coupled with misconduct upon the part of those conducting 
the sale, or fraud, or conduct bordering upon fraud, upon the part 
of the purchaser, under the practice of both English and American 
courts, has always been regarded as furnishing good cause for reopen- 
ing the biddings. 
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The difflcult question arises when neither fraud nor misconduct 
exista in the case, but an inadéquate price has been realized as a 
resuit of accidentai circumstances, "whicb. hâve prevented a full or 
fair price from being realized. The case in hand is an illustration. 
No élément of misconduct or fraud, or conduct bordering upon fraud, 
appears, and no criticism can be made upon the conduct of the pur- 
chaser or of those managing the sale. And yet, property which cost 
the Company in excess of f2,000,000 has been sold for |160,000. It 
is true that the railroad was projected as a "boom" énterprise, and 
has never been conipleted. It is true that the value of such an unfln- 
ished and unneeded railroad is purely spéculative. Yet 63 miles of 
steel-laid railway, with an equipment of rolling stock, has been sold 
for about |2,500 par mile, with 36 miles of right of way, upon which 
much work has been doue, thrown in. That an upset price of only 
$160,000 was fixed by the court is little évidence of value. The prac- 
tice of flxing a minimum, as is well known, is due to the désire of the 
court to protect minority creditors to some extent against the arbitrary 
power of the majority to carry out reorganization schemes for their 
exclusive protection and beneât, and to avoid, as far as possible, the 
necessity of countercombinations among the class of creditors less 
able to combine their interests. This modem practice of flxing an 
upset price differs much fronl the English reserve bid. Such a reserve 
bid was flLxed confessedly upon the basis of a value ascertained upon 
évidence, and a report by the master, and the reserve was secret. If 
the highest bid did not equal this valuation, the master would, upon 
comparing the bid with the reserve, déclare ail bids rejected. 2 Dan- 
iell. Oh. PI. & Prac. (4th Am. Ed.) pp. 1268-1271. 

The fact that this property had been formerly oflered upon an 
upset price of $500,000, without obtaining a bid, and that this price 
had been reduced to $250,000, without a sale, and flnally reduced to 
1160,000, does undoubtedly indicate the great difficulty of realizing 
anything approximating the cost of this property. Upon the other 
hand, the property was once bid off at $301,000, and flnally con- 
flrmed for $255,000. But the best évidence of an inadéquate price 
is the fact that two advance bids were tendered to the circuit court, 
one for $200,000 and one for $210,000. An advance of $50,000 upon 
an original bid of $160,000 is clear évidence of great inadequacy of 
price. But, looking to the éharacter of the property sold and the 
history of the repeated efforts to make a more satisfactory sale, we 
cannot regard the bid of appellants as so grossly inadéquate as in 
itself justifying the court in reopening the biddings. But, coupled 
with an inadequacy of price not in itself sufflcient to shock the con- 
science or raise an inference of fraud or misconduct, there is évi- 
dence that the accidentai inability of two intending bidders to qual- 
ify themselves as bidders, by making the large deposit required un- 
der the decree of sale, directly resulted in a sale without compéti- 
tion, and at a price greatly less than the property would hâve 
brought but for the circumstances mentioned. The deposit required, 
in view of the very low upset price, was a large one. In considér- 
ation of the history of the former sales, we are not, however, dis- 
posed to criticise the court for settling the deposit at so large a 
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figure. Still, tlie sum was a large one, and the inability of two bid- 
ders upoii tlie grouiid to comply with the order luis brought about a 
rnost unsatisfactorj resuit to the ereditors interested In the sale. 
But, if this was due to the total inability of thèse intending bidders 
to make such a deposit, there would be no ground for complaint by 
any one. But that was not the case with thèse bidders. But for 
purely unforeseen and unexpected circumstances, each would hâve 
been able to hâve qualifled himself as a bidder. One was the largest 
mechanic's lien créditer, and had a claim of the class second next 
after costs, expenses, and receiver's debts. The other was the then 
owner of the proi)erty, and was liable for any deflciency between his 
former bid and that whicli should be realized at the pending sale. 
Each had, as lie supposed, prepared himself to make the necessary 
deposit, and both were disappointed at the last moment by the f all- 
ure of those upon whom they had reasonably relied for the means 
necessary to make the deposit. It is easy to sugge&t that each might 
hâve avoided such disappointment if he had done something différ- 
ent from that which he did do. But this demands too severe a stand- 
ard, under the circumstances of this case. The facts hâve been stat- 
ed, and need not be repeated. Our judgment is that each had, in 
good faith, perfected business arrangements, — arrangements so rea- 
sonable as to justify the conclusion that the fact that they fell 
through at the critical moment is not sufiicient to convict them of 
culpable négligence. That each was earnestly determined to push 
this property much above the upset price, and that each, in good 
faith, supposed he had prepared himself to bid, is satisfactorily 
shown. The resuit of the curious chapter of accidents by which one 
found himself unable to bid but a moment before the property was 
cried, though he had every reason to rely upon the safety of his 
plans, while the other, by the default of his correspondent, was not 
advised of his right to use the cerlifled check prepared for the occa- 
sion until just after the sale was closed, bas been that a niost unfair 
price has been secured, and a great loss sustained by every one in- 
terested in the property, including thèse intending "bidders. Acci- 
dent, mistake, or surprise, without fault, is a recognized ground for 
équitable relief in such cases. The définition of "accident" given in 
Smith, Man. Eq. Jur. p. M (a définition approved in Pom. Eq. Jur. 
p. 285), is this: "An unforeseen and injurious occurrence, not at- 
tributable to mistake, neglect, or misconduct." Story thus deflnes 
it: "By the term 'accident' is intended, not raerely inévitable cas- 
ualty, or the act of Providence, or what is called technically 'vis 
major,' or 'irrésistible force'; but such unforeseen events, misfor- 
tunes, losses, acts, or omissions as are not the resuit of any négli- 
gence or misconduct of the party." Story, Eq. Jur. § 78. 

The facts bring this case under either définition. Through an un- 
foreseen failure of arrangements, upon which thèse bidders could 
hâve reasonably relied, this property has been sacriflced. Relief in 
such cases, by reopening the biddings, is not extended because a 
party who desired to buy has probably lost a bargain. The ground 
for relief is the loss sustained by those interested in the sale of the 
property at its best price. Ail, or about ail, of the creditors of this 
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hopelessly insolvent railway unité in asking to hâve the biddings re- 
opened. The purchaser at the tnaster's sale only objects. Under 
such circnmstances, ought this bid to bave been accepted? There is 
a margin within which the sound légal discrétion of the circuit court 
will not and should not be disturbed by an appellate court in such 
matters. There was no abuse of the légal discrétion which may be 
reasonably exercised where a greatly inadéquate price has resulted 
from circumstances which could not hâve been reasonably foreseen. 
The equity of the owners and creditors, under the facts of this case, 
is greater than the equity of the purchasers to hâve this bid ac- 
cepted. Neither is the stability of master's sales disturbed by re- 
opening the biddings, where a greatly inadéquate price has resulted 
from accident, mistake, or surprise, without fault of those applying 
for a resale. The suprême court seems to recognize such a rule as 
Sound and expédient. Mining Co. v. Mason, 145 U. S. 349, 12 Sup. 
et. 887; Graffam v. Burgess, 117 U. S. 180, 6 Sup. Ct. 686. It has 
the support of the practice in the circuit courts, so far as that is as- 
certainable by the reported cases. Bank v. Taylor, Fed. Cas. No. 
854; Blackburn v. Eailroad Co., 3 Fed. 690; Fidelity Trust & Safety- 
Vault Co. V. Mobile St. Ey. Co., 54 Fed. 27; Fidelity Insurance, Trust 
& Safe-Deposit Co. v. Eoanoke Iron Co., 84 Fed. 752. 

Under the English practice, no advance of price after confirmation 
was deemed sufflcient, but such advance was deemed a strong aux- 
iliary, if there also appeared other circumstances. 3 Daniell, Ch. 
PI. & Prac. (4th Am. Ed.) p. 1288; 1 Sugd. Vend. (9th Eng. Ed.) 76, 
77. Thus, biddings were opened after confirmation, upon an ad- 
vance bid, upon the ground that the owner of the property, who 
joined in the motion, was in prison at the tirae of confirmation, and 
was told by two persons that they would direct their agent to open 
the biddings. Watson v. Birch, 2 Ves. Jr. 50. This case was criti- 
cised by Lord Eldon in Morice v. Bishop of Durham, 11 Ves. 57 ; and 
in White v. Wilson, 14 Ves. 151, the rule was laid down that no sale, 
after confirmation, would be disturbed, unless there was misconduct 
upon the part of the person obtaining confirmation. But, as an illus- 
tration of "accident, f raud, or mistake," it is of value as an authority, 
under a practice which allows a reopening of biddings before con- 
firmation upon such ground. In Williamson v. Dale, 3 Johns. Ch. 
290, Chancelier Kent, though refusing to adopt the English practice 
of gpening biddings before confirmation, ordered a resale upon the 
ground of surprise; it appearing that the owner of the property was 
innocently misled and induced to believe that the premises would 
not be sold upon the day appointed. In Eoberts v. Eoberts, 13 Grat. 
639, a sale was set aside upon the ground that, on account of the 
great inclemency of the weather, several intending bidders were kept 
away. The purchaser was the only bidder présent, and he lived upon 
the premises. In Dewey v. Linscott, 20 Kan. 684, biddings were 
reopened where the mortgagee's agent had instructions to bid the 
property to its value and was unable to attend, being called away 
under judicial process, the property having sold at a greatly inadé- 
quate price. In Littell v. Zuntz, 2 Ala. 256, a sale after confirmation 
was set aside, having been made during the prevalence of a yellow 
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fever épidémie. In Seaman v. Riggins, 2 N. J. Eq. 217, a sale was 
set aside on aiiplieation of a second mortgagee, who had been inno- 
cently misled as to the place of sale, and had, on that account, not 
been présent. That the purchaser who stood fair before the court 
should be reimbursed bis costs and reasonable expenses is clear. 
This those resisting confirmation offered to do, and this was directed 
by the decree reopening the biddings. The practice was right. Wil- 
liamson v. Dale, 3 Johns. Ch. 290. The decree will in ail respects be 
affirmed. 



MILLER V. TERRIS IRRIGATION DIST. et al. 

(Circuit Court, S. D. Callfornla. February 20, 1899.) 

No. 752. 

1. Irrigation Bonds— Bill to Cakcel— SiiFFicrENCT op ALLBGATin-N's. 

Allégations in a bill to cancel bonds of an irrigation district which 
could not legally be issued for labor, though they mlght bave been in 
payment for materials, that they were issued for labor and materials, 
sufflciently show the invalidity of the bonds, as against a général de- 
murrer, -«'Ithout specifying to what extent either labor or materials en- 
tered into the considération. 

3. Irrigation District— Validity op Organization— Who May Attack. 

Where a reputed irrigation district is acting under forms of law, un- 
challenged by the state, the validity of its organization cannot be at- 
tacked, either directly or collaterally, by a private individual. 

3. Same— Suit for Canoellation of Void Bonds— Return op Considéra- 
tion. 

In a suit by a landowner of an Irrigation district against the district 
and its bondholders, to restrain the levy and collection of assessmeiits for 
the payment of void bonds issued by the district, and for the cancella- 
tlon of such bonds, the complainant is not required to allège or tender the 
restoration of the considération received by the district therefor, which 
restoration would be beyond his power. While the court, in case of the 
cancellation of the bonds, niight order the considération restored by tJie 
district in a proper case, it is ineumbcnt on the bondholders, if they dé- 
sire such relief, to allège and prove the facts which eutitle them to it. 

In Equity. 

Works & Lee, for complainant. 
C. G. Wright, for défendants. 

WELLBORX, District Judge. Suit, by an owner of certain lands 
in said district, for the cancellation of bonds issued by the district, and 
to enjoin the enforcement of any assessment against said lands for the 
payment of said bonds. The présent submission is on a gênerai de- 
murrer to an amended bill. Aîter said demurrer was submitted, and 
upon examination of the brief s flled pursuant to said submission, the 
court made an order allowing supplemental briefs, ail of which hâve 
corne in, and, although my conclusions on two of the questions raised 
in the original briefs were announced orally, when the above-men- 
tioned order was made, I shall in this opinion review those questions, 
as well as the one discussed in the supplemental briefs. 

The allégations of the amended bill, except as below indicated, are 
the same as the allégations of the original bill, for which see my opin- 
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ion, on demurrer to said original bill, reported in 85 Fed. 693. The 
only différences between the original and amended bills are that the 
la.tter omits certain références, contained in the former, to decrees of 
confirmation had in San Bernardino and San Diego counties, and also 
omits that part of the prayer of the original bill for a decree declaring 
illégal and void the organization of the district. 

The objections urged to the amended bill are— First, that said bill 
fails to show that the bonds in dispute were issued eontrary to law; 
second, that the bill shows that the défendants are bona flde purchas- 
ers, for value and without notice, and theref ore the bonds in their hands 
are not open to the objections which complainant urges against them; 
third, that the bill shows that said district received valuable considéra- 
tion for the bonds issued, but fails to show that such considération 
lias been restored or offered to the holders of the bonds. 

Thèse objections will be disposed of in the order of their statement. 

1. The allégations of the amended bill material to the flrst objection 
are, substantiallj^, that the bonds were issued for labor perfomied 
and materials furnished in the construction of the system of water- 
worlis belonging to the district. Défendants concède that the bonds 
could not hâve been lawfully issued for labor, but contend that they 
could hâve been so issued for material, and that the bill is fatally de- 
fective in not showing to what extent labor, and to what extent ma- 
terial, entered into the considération for which the bonds were issued. 
This argument, it seems to me, is unsound. If a bond could not be 
legally issued for labor, but was, in fact, issued for labor and material 
jointly, it follows, in the absence of any showing as to how far labor 
and material, respectively, entered into the considération, that the 
issuance was unlawful. Possibly that part of the bill which allèges 
unlawful issuance would, under proper objections, be held déficient 
in certainty. No spécial demurrer, however, bas been interposed to 
that or any part of the bill, and I am of the opinion that the defect, 
if it be such, cannot be reached by a gênerai demurrer to the whole 
bill. 

2. It is unnecessary now to discuss the rights of innocent purchasers 
of the bonds of an irrigation district, for the reason that the amended 
bill does not show the défendants to be such purchasers. On the eon- 
trary, said bill, at lines 15 to 19, inclusive, on page 12, allèges "that 
each and ail of the défendants took and now hold such of said bonds 
as are owned or claimed by them with f ull knowledge of the facts here- 
in alleged, and that said bonds were each and ail illégal." 

3. To the third objection to his amended bill complainant makes 
several answers. He contends, in the flrst place, that said bill does 
not allège that the irrigation district received valuable considération 
for its bonds. This contention, I think, cannot be maintained. 
The amended bill, at Unes 10 to 17, inclusive, on page 8, allèges as fol- 
lows: 

"That said bonds were not sold for cash upon bids called for as provided 
by law, nor exchanged for property as provided by the statute, except as 
to the bonds sold to the Perrls Valley Bank, as hereinaf ter> shown, but were 
exchanged and bartered away to varions persons, in différent amounts, for 
labor, salaries of offlcers, employés, and attorneys, and for material used in the 
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construction of thé works of said pretended district, for less than tlieir face 
value, and in direct violation of law." 

ïhe amended bill then proceeds to specify the various bonds that 
were issued, and the considérations for which they were issned. In 
most instances the bonds were issued, according to the allégations of 
the bill, "for labor and material in construction of distribiiting System." 
The bill, at lines 27 to 32, inclusive, ending with the word "district," 
on page 12, further allèges "that, as to the bonds issued to the défend- 
ants the Lacy Manufacturing Company and Lung Hum & Ce, they 
were delivered to said parties for work and labor done and materials 
furnished under contracts for the construction of the ditches, pipe 
lines, and other works of the said pretended district." The bill, at 
lines 1 to 7, inclusive, ending with the word "district," on page 13, fur- 
ther shows "that, as to the bonds issued to J. W. Nauce, they were 
ostensibly sold for cash, upon ad\erti sèment and bid, but they were in 
fact fraudulently delivered to said Kance witliout any cash being paid 
therefor, and with the understanding that they should be, and they 
were, delivered to the défendant the Silver Gâte Manufacturing Com- 
pany for work done and materials furnished in the construction of the 
water System of said pretended district." 

Thèse allégations, I think, even without any référence to tlie rule 
that a pleading is to be taken most strongly against the i)leader, fairly 
show that the irrigation district lias a System of waterworks, and that 
its bonds were issued in part for labor performed and material used 
in the construction of said System. In view of thèse allégations, I can 
but conclude that the amended bill does show that the district received 
valuable considération for said bonds. 

Complainant contends, in the next place, that said bill shows that 
the irrigation district was not lawfully organized, and therefore there 
was never in existence any corporation whose duties or responsibili- 
ties could attach to the complainant. This contention raises the ques- 
tion of the materiality or relevancy of those parts of the amended bill 
which set up fraud and illegality in the organization of the district. In 
my former opinion, already cited, on demurrer to the original bill, I 
held, after a careful examination of pertinent authorities, that where 
individuals hâve organized themselves as a corporation, and are acting 
as such, under fornis of law, the legality of their organization cannot 
be ehallenged, either directly or collaterally, at the suit of a private 
individual. ïhe allégations of the original bill, assailing the organ- 
ization of the Perris Irrigation District, are repeated in the amended 
bill, as constituting one of the grounds for the relief sought, namely, à 
decree restraining the enforcement of assessments against complain- 
ant's property, and canceling the bonds issued by said district. Said 
allégations, although not a direct, are a collatéral, attack on the cor- 
porate existence of the district. Voss v. School Dist., 18 Kan. 467. 
That such an attack cannot be made was decided in my former opinion 
herein. See 85 Fed. (;93, already cited. Norton v. Shelby Co., 118 
IJ. S. 426, 6 Sup. et. 1121, which I then commented on, and hâve since 
carefully re-examined, does not antagonize the conclusion reached in 
said opinion. That case simply déclares, in substance, that a person 
cannot be a de facto officer when, under the law, there can be no such 
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oflSee as the one which said person daims to hold. This doctrine is 
unquestioned, and, foUowing its analogy, I concède that if, under the 
laws of California, there could be no such thing as an irrigation dis- 
trict, individuals, by claiming to act as such, eoiild not thereby create 
a de facto corporation, for the obvions reason that they would not be 
acting under "forms of law" or "color of law." I repeat hère what was 
said by me in the opinion above mentioned : 

"The rule, sustained by tbe overwhelming current of autliorities, and based 
on considérations of public policy, Is that where a reputed corporation is 
acting under forms of law, unchallenged by the state, the validity of ils or- 
ganization cannot be drawn in question by private parties. Corporate fran- 
chises are grants of sovereignty only, and, if the state acquiesces in their 
usurpation, individuals will not be heard to eomplain. Neither the nature 
nor the extent of an illegallty in its organization eau affect the existence of a 
reputed corporation, if the requisites just stated are présent; that is, if such 
corporation be acting under color of law, and the state makes no complaint. 
Where thèse requisites concur, there is a de facto corporation." 

Complainant, in his last brief, cites on this point, in addition to 
Norton V. Shelby Co., supra, Beach, Pub. Corp. § 890. The first 
sentence of said section is as follows: 

"When the attempted organization of a municipality is Toid, such a body 
may plead the invalidity of its organization in défense to a suit brought on 
its bonds, since it bas no power to issue them." 

The cases cited by the author, in support of his text, are Ruohs t. 
Town of Athens (Tenu. Sup.) 18 S. W. 400, and Norton v. Shelby Co., 
supra. The former of thèse cases depended upon local statutes of 
Tennessee, and the doctrine there applied, the court itself concèdes, 
does not prevail in some other localities, and, as shown in my former 
opinion herein, is notably différent from the law of California. Nor- 
ton V. Shelby Co., supra, is referred to by the writer above men- 
tioned, in another part of his work, as follows: 

"Incumbent of an XJnconstitutional Office. It is no impeachment of the 
acts of an ofHcer, who is otherwise de facto, that his appointment or élection 
is unconstitutional ; as, for instance, where he is appointed in violation of a 
constitution providlng for his élection. But. where no office legally exists, 
there can be no de facto offlcer. This qualification of the rule was declared 
in an elaborate opinion by Mr. Justice Field, of the suprême court of the United 
States, and an unconstitutional act creating an otlice 'is, in légal contempla- 
tion, as Inoperative as though it had never been passed.' And the same rule 
is applied when an ofiice is abolished by statute; thenceforth there can be 
no de facto Incumbent." Beach, Pub. Corp. § 184. 

This last quotation from Beach on Public Corporations interprets 
the opinion of Justice Field in Norton v. Shelby Co., conformably to 
the views which I hâve already expressed, and, if the first extract 
quoted above from that work be limited by said opinion thus inter- 
preted, or, more accurately, if the municipality referred to in said 
extract be such a one as could not possibly hâve a légal or de Jure 
existence, the extract, thus qualifled, applies in California, and, 
doubtless, in the other states of the Union. If, however, said quota- 
tion be broadly interpreted, so as to include the doctrine in Ruohs 
v. Town of Athens, supra, then, while it seems to be the law of 
Tennessee, it is not the law of California. I am fully satisfled that 
the Perris Irrigation District must be deemed, in this suit, a legally 



MILLEB V. PERKIS IRRIGATION DIST. 267 

existing corporation, and that ail of the allégations of the amended 
bill, which charge illegalities in, or assail the organization of, said 
district, are irrelevant. 

Complainant further contends that, in a suit by a landowner of 
an irrigation district against the district and its bondholders to re- 
strain the levy and collection of assessments for the payment of void 
bonds issued by the district, and to cancel said bonds, it is not nec- 
essary to allège or tender restoration of the considération for which 
the bonds were issued. While the bill in the présent suit prays for 
cancellation of the bonds, as well as an injunction against assess- 
ments upon complainant's property for their payment, yet, if the 
facts alleged entitle the complainant to the latter relief, whatever 
may be said of the former, the bill, of course, is good against a gên- 
erai demurrer. 

Complainant has cited a large number of cases to show that the 
bonds in question were issued without authority of law and are void. 
It is unnecessary, however, at this tirne, to review said cases. The 
amended bill, as I hâve already ruled, shows that the bonds were 
issued for a purpose which the law prohibits, and that the holders 
of said bonds are not innocent purchasers; therefore said illegality is 
available to the complainant, whether it be considered as result- 
ing from a total want of power or from an irregular use of power. 
The third objection to the amended bill, the one now being consid- 
ered, concèdes, for the purposes of said objection, that the bonds are 
void; said objection, as I understand it, being that, conceding the 
bonds to be void, it would be inéquitable, even at the instance of a 
landowner, to cancel them, or enjoin any assessment for their pay- 
ment, and allow the district to retain the considération for which 
they were issued. That a taxpayers' bill, to cancel void bonds of a 
municipality, need not allège a restoration of the considération, or 
even offer to restore the considération, is shown by an authority on 
which défendants seeni to place much reliance. Crampton v. Za- 
briskie, 101 U. S. GOl. That case "was brought in the court below 
by the appellees, for the purpose of having certain bonds issued by 
the board of chosen freeholders of the county of Hudson, N. J., de- 
livered up and canceled, and for the purpose of having the said board 
reconvey to Crampton, the appellant, certain lands and premises 
which had been purchased by the board from Crampton, and paid for 
by the issue of the bonds in question." The trial court granted the 
relief prayed for, and its decree was affirmed by the appellate court. 
While that case necessarily implies that, under the circumstances 
there existing, restoration of the considération is an equity which 
the municipality owes to the bondholder, it does not support défend- 
ants' contention that such restoration is an equity for which the 
complaining taxpayer is responsible, and the inclination of my mind 
is against the contention. To uphold said contention would be prac- 
tically to deny to the taxpayer any standing in court, for the obvious 
reason that he has no power himself to restore property held by the 
district. The taxpayer's right to équitable relief, to the extent, at 
least, of the protection of his property from sale under illégal as- 
sessment, it seems to me, is established when he shows illegality in 
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the assessment and that the threatened sale would cloud liis title. 
Probably, if it be shown to the court that the district received prop- 
erty or other considération for its bonds, and tliat sucli property or 
otlier considération can be restored, the court, in canceling tlie bonds 
or enjoining the assessments, will also direct restoration of the con- 
sidération. See 1 Beach, Pub. Corp. § C36; Turner v. Cruzen, 70 
lowa, 207, 30 N. W. 483. This point, however, need not be, nor is 
it now, decided. Ail that I do décide in this connection, on the prés- 
ent hearing, is that, conceding the law to be as above suggested, the 
pleadings and proofs necessary to enforce the equity in question, or 
to show the impracticability of its enforcement, are not incumbent 
upon the complaining taxpayer, but the bondholder, if he would hâve 
the considération restored, must allège and prove the facts which en- 
title him to that relief. Such was the procédure in Turner v. Cru- 
zen, supra. The facts in the last-mentioned case, which the court 
held entitled the créditer to a return of the property for which the 
void warrants had been issued, were set forth, not in the complain- 
ant's bill, but in the creditor's answer, and the décision was, in ef- 
fect, that the county, which was not an original party to the suit, 
should be made a défendant, as prayed in the creditor's answer, in 
order that the creditor might hâve restored to him, in that suit, the 
land and improvements thereon which he had conveyed to the coun- 
ty in exchange for said warrants. In eaeh of the cases mainly re- 
lied on by défendants (Parkersburg v. Brown, 106 U. S. 487, 1 Sup. 
et. 442; Chapman v. County of Douglass, 107 U. S. 348, 2 Sup. Ct. 
62; Louisiana v. Wood, 102 U. S. 294; and Willis v. Board, 30 C 
C. A. 445, 86 Fed. 872), the controversy was between a munieipality 
and the holders of its securities. Hence the views whieli I hâve 
above expressed are not in confiict with any of said cases. I am 
of opinion, although the question is not free from difficulty, that 
complainant herein, by alleging facts which show that the bonds 
were issued contrary to law, and that the holders of them are not 
innocent purcliasers, and that a sale and conveyance of complain- 
anfs property, under an assessment to pay said bonds, would cast a 
cloud upon bis title, has stated a case for ecjuitable relief. Whether 
that relief includes cancellation of the bonds, or should be specially 
conflned to the protection of complainant's property against illégal 
assessments, is a question not raised by the présent demurrer, but 
determinable at a later stage of the case. 

The demurrer to the amended bill will be overruled, and défend- 
ants assigned to answer the same at the next rule day. 
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SCHOPIELD y. UTE COAL & COKE CO. et al. 

(Circuit Court of Appeals, Eightli Circuit. February 13, 1899.) 

No. 1,073. 

1. Creditoks' Suit— Whbn Mainïainable. 

Wlienever a creditor lias a vested right in or a lien upon property, the 
enforcement of wliich is hindered or rendered inadéquate by a fraudulent 
conveyance or incumbranee, he may maintain a suit in equity to remove 
it, witliout exliausting his otlier légal remédies. 

3. Same — Groukds of .Tuiusdiction — IssuANCB AND Return op Execution. 
When a creditors' bill iS exliibited to reacli choses In action, équitable 
interests, or property of a judgment debtor tliat hâve been fraudulently 
conveyed beyond the reach of an exécution, equity bas jurisdiction to 
grant relief on the sole ground that the remedy at law is utterly inef- 
fectuai to reach or fasten a lien upon property of the debtor; and it lias 
been held that the return of an exécution iinsatisfled, as proof of this 
futility, is essential to the maintenance of the suit, thougli the better 
rule would seem to be that even in such cases it is not the only metliod 
of establishing such fact. But. when the creditor has obtained a judg- 
ment whicli is by statute a lien on real estate of the debtor that has been 
fraudulently incumbered, the jurisdiction of equity does not rest upon 
the entire want of a remedy at law, liut upon its inadequacy; and the 
return of an exécution unsatisfied is not essential, as it is neither the sole 
nor the best évidence of this inadequacy. 

3. Same— Removal of Obstruction to Enforcement op Lien — Necessity op 
Levy. 

Xor is it required in such case that an exécution should be levied on 
the real estate, the statutory lien being a sutficieut basis for a suit in 
equity to remove a fraudulent obstruction to its enforcement. 

i. Samk — Removal op Cloud on Title. 

When a claim to an interest in or lien upon laiid appears to be valid 
on the face of the record, and its invalidity can only be made to appear 
by extrinsic évidence, it constitutes a cloud upon the title, whicli any 
one who has a title to or interest in the land, including a judgment créd- 
iter liaving a lien thereon, may invoke the aid of a court of equity to 
remove. 

Appeal from the Circuit Court of tiie United States for the District 
of Colorado. 

This is an api>eal from a decree which sustaiued demurrers to and dis- 
missed the amended bill of .Tolin W. Schofleld, as receiver of the Union Na- 
tional Bank of Denver, becaiise the court below held that lus bill did not 
show that the complainant was without an adéquate remedy at law. Thèse 
are the material facts alleged in this bill: On and prior to March 31, 189(;. 
the appellee the Ute Coal & Coke Company, a corporation, was indebted to 
the receiver of the Union National Bank of Denver on its promissory notes 
in the sum of $7,700, and the receiver was pressing it for payment. The only 
property the coal company had was certain real estate in La l'iata county, 
in tlie State of Colorado, which was worth less than .¥20,000. Thcreupon, on 
Mai'ch 31, 1896, the coal company and the appellee O. M. F. Boyle entered 
into a conspiracy to defraud the receiver ont of his crédit; and pursuant 
thereto the coal company made Its several promissory notes to the aggregate 
amount of $20,000, payable to the order of Boyle, and made and recorded a 
tru,st deed of ail its property to the appellee .1. L. Parsons for the pretended 
purposo of securing thèse notes. The company was not indelited to Boyle, 
and the notes and the trust deed were made witliout considération, for the 
purpose of defrauding the receiver of the bank. After thèse notes to Boyle 
were made, he assigned one of them to each of the appellees the First Na- 
tional Bank of Alamosa. the First National Bank of Durango, Frank W. 
Stubbs and Louis G. Jaclcway, co-partners as Stubbs & Jackway, and Adair 
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Wilson and Eeese McCloskey, co-partners as Wilson & McOloskey; but there 
was no considération for thèse assignments, an4 each of the:appellees took 
them witli knowledge of the purpose for which the notes and deed liad been 
made, and wlth intent to aid in its accomplishment. On September 4, 1896, 
the receiver of the. Union National Bank recovered a judgment in the court 
below for $8,112.73 against the eoal ând coke company upon its promissory 
notes which he held prior to March 31,, 1896, issued an exécution thereou, and 
on July 6, 1897, caused a transcript of his judgment to be properly filed with 
the register of 4eeds of La Plata eoupty. The circuit court dismissed the 
bill because it f ailed to show that the exécution issued upon this judgment 
had been levied or returned unsatisfled, 

William A. Moore (Eârl M. Cranston and Robert J. Pitkin, on the 
brief), for appellant. 
Benjamin W. Ritter (Reese McCloskey, on the brief), for appellees. 

Before CALDWBLL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Is the levy of an exécution, or its retum unsatisfled, indispensable 
to the maintenance of a suit in equity to remove a fràudulent ob- 
struction to the enforcement of the lien of the judgment? Where 
the remedy at law is adéquate, equity takes no jurisdiction. But 
there are two classes of cases in which a judgment creditor may 
successfully invoke the aid of a chancellor because his remedy is 
insufflaient. One class includes the cases in which his remedy at 
law is utterly ineffectuai to reach the property of his debtor, or to 
fasten any lien or claim upon it, as where a credltors' bill is exhibited 
to reach choses in action, équitable interests, or property of the judg- 
ment debtor that has been fraudulently conveyed beyond the reach of 
the judgment and exécution. The other class embraces those cases 
in which the creditor has secured a lien or right at law, the enforce- 
ment of which is obstructed by some fràudulent conveyance or in- 
cumbrance. In the former class the utter failure of the remedy at 
law is the sole ground of the jurisdiction in equity, and hence it is 
that it has sometimes been held that the return of an exécution 
unsatisfled, as proof of this futility, was essential to the maintenance 
of the suit (Scott v. Neely, 140 U, S. 106, 114, 11 Sup. Ct. 712; Gates 
V. Allen, 149 U. S. 451, 458, 13 Sup. Ct. 883, 977; Hollins v. Iron 
Co., 150 U. S. 371, 386, 14 Sup. Ct. 127), ajthough the better rule 
would seem to be that this is not the only method of establishing 
this fact even in this class of cases (Case v. Beauregard, 101 U. S. 
688, 690; Darragh v. H. Wetter Mfg. Co., 49 U. S. App. 1, 23 C. C. 
A. 609, 617, and 78 Fed. 7; Turner v. Adams, 46 Mo. 95; Postlewait v. 
ïïowes, 3 lowa, 365; Bank v. Harvey, 16 lowa, 141; Botsford v. 
Beers, 11 Conn. 369). In the second class of cases to which we hâve 
adverted, however, the lien or rested right in the ppoperty, and the 
fràudulent obstruction to the adéquate enforcement of this lien or 
right, are the only essentials to the jurisdiction of a court of equity. 
Equity relieves, not, as in the former class, because the remedy at 
law has created no lien and has no eflfect, but because the enforce- 
ment of the lien secured by the légal remedy is rendered so much 
less efficient by the fràudulent obstruction that it is inadéquate. It 
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is the inadequacy, and not the utter futility, of the remedy at ïaw, 
which conditions tlie jurisdietion in this class of cases; and tlie 
return of an exécution unsatisfled is neither the sole nor the best 
évidence of this inadequacy. In many cases this inadequacy can- 
not be shown at ail by the return of the exécution, because it is 
possible to levy the same upon the property upon which the lien is 
fastened, and to sell this property thereunder, notwithstanding the 
fraudulent incumbrance or conveyance. The difiiculty is that the 
fraudulent mortgage, trust deed, or other obstruction compels the 
purchaser under the exécution to buy a lawsuit, and so dépréciâtes 
the value of the property at the sale that the creditor's remedy is 
rendered insufScient, and sometimes without any practical value. 
In such a case he is not required to proceed with this sale, and thus 
sacrifice both his own interest and that of his debtor, but he may 
successfuUy appeal to equity to remove the fraudulent obstruction 
before he proceeds to the sale. Bank v. Newton, 13 Colo. 249, 250, 
22 Pac. 444, and cases there cited. Moreover, the inadequacy of 
the remedy is generally measured by the value of the property upon 
which the lien has attached or in which the right is vested, and the 
dépréciation in the value of this lien or right caused by the fraudulent 
obstruction. The issue and return of an exécution unsatisfled hâve 
no tendency to establish either of thèse facts. It would be a mère 
fonn, which neither law nor equity would require. Whenever a 
creditor has a vested right in or a lien upon property, the enf orcement 
of which is hindered or rendered inadéquate by a fraudulent con- 
veyance or incumbrance, he may maintain a suit in equity to remove 
it, without showing an exécution or return of it unsatisfled, or with- 
out exhausting his other légal remédies. Case v. Beauregard, 101 
U. S. 688, 690, 691; McCalmont v. Lawrence, 1 Blatchf. 232, 1.5 
Fed. Cas. 1249 (No. 8,676); Kittel v. Railroad Co., 65 Fed. 862; 
Tappan v. Evans, 11 N. H. 311; Wadsworth v. Schisselbauer, 32 
Minn. 84, 87, 19 N. W. 390; Bank v. Newton, 13 Colo. 245, 249, 250, 22 
Pac. 444; Loving v. Pairo, 10 lowa, 282, 289; Cornell v. Eadway, 
22 Wis. 260; Beck v. Burdett, 1 Paige, Ch. 305, 308; Clarkson v. 
De Peyster, 3 Paige, Ch. 320; Newman v. Willetts, 52 111. 98. 

The case in hand falls within the latter class of cases, in which a 
judgment creditor may successfully invoke the aid of a court of 
«quity. The flling of the transcript of the judgment in La Plata 
county fastened a lien securing its payment upon the interest of the 
coal and coke company in its real estate in that countv, under the 
statutes of Colorado. Mills' Ann. St. Colo. §§2529,*^ 2530, 2531. 
4185 (5); Stephens v. Clay, 17 Colo. 489, 491, 30 Pac. 43; Bank v. 
Newton, 13 Colo. 249, 250, 22 Pac. 444 The argument that this 
lien was insufQcient upon which to base a suit in equity to remove 
the fraudulent trust deed, because it was a gênerai lien created under 
the statutes, and not a spécifie lien flxed by the levy of an exécution, 
flnds no support in the authorities, and fails to appeal to the reason 
with persuasive force. There are, indeed, opinions in which it is 
pertinently said, as in Jones v. Green, 1 Wall. 330, that a right of a 
judgment creditor rests upon the fact that the exécution has been 
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issuedj and a spécifie^ lien has been acquired upon iiie property of the 
débtor by its levy. That is^ true statement where tàe lien which the 
créditer seeks to enforce is acquired by such a levy, but no case bas 
been called to our attention in whicb it bas been beld tbat it was 
necessary to issue an exécution and make a levy whicb would create 
no lien before a suit could be maintained to remove a fraudulent ob- 
struction to the enforcement of a lien already created without tbe 
levy. Under the statutes of Colorjido, and under those of many other 
states, the lien of a judgment attachés to the real estate of the debtor 
when the judgment, or a transcript of it, is recorded or âled in the 
proper ofiSce in the county where the land is situated. The issue, 
levy, and return of an exécution without the collection and payment 
of any part of the judgment neither increase nor diminish the 
force and efQcacy of that lien. In the case at bar ail the property 
which the judgment debtor has is real estate in La Plata county. The 
judgment is a lien upon ail this property. The levy of an exécution 
upon it could not make this lien more spécifie or more efficient, and 
the conclusion is irrésistible that the gênerai lien upon real estate 
created by entering a judgment or flling a transcript of it in the 
county where the lands of the debtor are situated, in accordance with 
the statutes which provide therefor, is a suflicient basis for the main- 
tenance of a suit in equity to remove a fraudulent obstruction to the 
enforcement of that lien. Bump, Fraud. Conv. 535; Black, Judgm. 
§ 400. 

According to the averments of the bill, the property upon which the 
receiver has fastened his lien isthe only property of his debtor. It is 
not worth $20,000, and the appellees made and recorded a trust deed 
upon it before the receiver obtained his lien, by which the debtor 
apparently incumbered his title to secure an indebtedness of $20,000. 
The debtor, howeVer, did not owe this debt, and the trust deed and 
the notes it apparently secured were made and tàken for the purpose 
of hindering and defrauding the receiver in the collection of the debt 
evideneed by his judgment. Thèse allégations are admitted by the 
demurrers, and they make a perfect case for the avoidance of the 
deed, and the removal of the cloud which it créâtes upon the title. 
The issue and levy or the issue and return unsatisfled of an exécution 
would bave added nothing and taken nothing away from the conclu- 
sive effect of thèse admissions. It would not havé established a 
stronger and more effective lien than that flxed upon the land under 
the; statute. It would not bave shown more clearly the inadequacy of 
the receiver's remedy at law, or the inequity of tbe fraudulent trust 
deed which he seeks to remove. It would hâve been nothing but an 
idie and meaningless ceremony, whose performance neither courts of 
law nor courts of equity requiré. When a claim to an interest in or 
lien upon land appears to be valid upon the face of the record, and 
its invalidity can only be made to appear by extrinsic évidence, it 
constitutès a cloud upon the title, which any one who has a title to 
or interest in the land may invoke the aid of a court of equitv to 
remove. Gi-msby v. Ottman, 56 U. S. App. 510, 29 0. 0. A. 295, 302, 
and 85 Fed, 492, 499 j Crooke t. Andrews, 40 N, Y, 547; Oorey v. 
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Schuster, 44 Neb. 269, 273, 62 N. W. 470; Lick y. Ray, 43 Cal. 83. 
The decree below is reversed, and the case is remanded to the court 
below for further proceedings not inconsistent with the views ex- 
pressed in this opinion. 



OITÏ AND COUNTT OF SAN FEANCISCO T. CROCKER-WOOLWORTH 
NAT. BANK OF SAN FRANCISCO. 

(Carcult Court, N. D. California, February 25, 1889.) 

No. 12,522. 

Taxation of National Banks— Powers of State. 

The Personal property of a national bank cannot be dtrectly assesscd 
for taxation by state authorities. 

This is an action to recover taxes assessed against a national bank. 
Heard on demurrer to complainL 

Alfred Puhrman, for plaintiff. 
Lloyd & Wood, for défendant. 

DE HAVEN, District Judge. The défendant îs a national banEîng 
association, organized and existing under and by virtue of the laws 
of the United States, and having its principal place of business at the 
city and county of San Francisco, state of California. The action is 
brought to recover the sum of |7,754.64 and interest thereon, alleged 
to be due from the défendant for state, city, and county taxes on 
Personal property, consisting of fixtures and money belonging to and 
assessed to it under the laws of the state for the purposes of taxation 
for the year 1896. The défendant has demurred to the complaint, 
and the single question arising thereon is whether personal property 
belonging to a national bank is subject to taxation by the state. 

Congress, in the exercise of its undoubted power, has, in section 
5219, Rev. St. U. S., declared what property of national banks may 
be thus taxed. It is therein provided that real property of national 
banks shall be subject to state, county, and municipal taxes, "to the 
same extent, according to its value, as other real property is taxed," 
and that the shares in any such association shall be assessed as other 
Personal property, to the owner or holder of such shares. The effect 
of this statute is to exempt personal property belonging to national 
banks from direct assessment and taxation by the state; that is, the 
Personal property of such banks cannot be directly assessed to them 
by the state for purposes of taxation. That this is so is so well set- 
tled as not to require discussion at this time. Rosenblatt v. Johnston, 
104 TJ. S. 462; People v. Weaver, 100 U. S. 539-543; Covington City 
Nat Bank v. City of Covington, 21 Fed. 484; People v. National Bank 
of D. O. Mills & Co. (Sup. a. Cal., Dec. 19, 1898) 55 Pac. 685. The 
demurrer vfill be sustained, and judgment thereupon entered in faror 
of the défendant, the défendant to recover costs. 
82 F,— 18 
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HADDEN et al. T. DOOLEY et al. 

(Circuit Court of Appeals, Second Circuit. January 25, 1899.) 

No. 25. 

"1. Banks— Officetis as Agents — Acts agatnst Interests of Bank. 

A cashier of a bank, wlio was also a director of a manufaeturing Com- 
pany, and as sucli director assisted in promuigatirig false' statements as 
to tlie finaneial condition of tlae eompany, for the purpose of defrauding 
ail of its creditors, inciuding ttie bank, was not the agent of tlie bank iu 
such matter so as to affect tlie validity of its clairns agalnst the eompany. 

2. Fkaddulent Cokveyance— Bill op Salb as Sbcokity— Change of Posses- 

sion. 

A bill of sale made by a debtor to a creditor, wliere no change of pos- 
session takes place, but the property is permitted to remain in the posses- 
sion of the debtor, and to be sold by it, is void as to other creditors. 

3. Insolvbnt (JoRPOR.vnoNS— Power of Officers— Thansfbr op Property. 

A gênerai manager of a corporation, though given by Its by-laws the 
entire charge of its business and affairs, subject to the order and approval 
of its board of directors, has no power, after he knows the corporation to 
be insolvent and about to be placed in the hands of a receiver, to trans- 
fer the bulk of its property to one of its creditors in payment of a pre- 
existing debt; and sucli a transfer, not authorized nor ratifled by the 
directors, is void as to its other creditors. 

4. AtTACHMENT— VaMDITY— ASSIGNMENT OP Cl.ATM FOR SdIT. 

A colorable transfer of a just cause of action against a foreign corpora- 
tion by a nonresident to a résident of the state of New York, for the pur- 
pose of enabling the assignée to maintain an action by attachment thereon 
in the courts of the state of New Yorli for the real benefit of the assigner, 
does not render an attacliment obtained by the assignée void, and it cannot 
be attacked by junior attacliing creditors of the common debtor. 

5. Samb — Validity as against Subséquent Attaouing Creditors. 

An attachment cannot be defeated by junior attaching creditors unless 
there has been some élément of unfalr dealing which entered Into the 
conduct of the plaintiff in taking his judgment. 

6. Promissory Notes— -Epfect dp Rbnbwal. 

The giving of a renewal note to a bank, where it retains the original, 
does not discharge the précèdent debt for which It is given, unless such 
is the agreement and intention of the parties. 
,7. Attachment — Validity— Setting Aside in Equity. 

A corporation had been for a number of years becoming more and more 
heavily indebted to a bank of which one of its directors was cashier. 
Notes given by the eompany were from time to time renewed, merely as 
a matter of form, and without expectation of payment, as the eompany 
was hopelessly insolvent. Finally, both the eompany and the bank went 
Into thé hands of receivérs. Hehi, that an attachme;\t thereafter obtained 
on behalf of the bank against the eompany based on such notes would 
not be held Invalid by a court of equity, merely because the renewal notes 
taken for a portion of the indebtedness lacked a few days of maturlty. 
■8. Samb — Unfair Practick as betwebn Creditors. 

The removal and sécrétion of goods of a debtor by one creditor, who 
had an invalid bill of sale for the same, until he could obtain and levy 
an attachment thereon, Is an unfair attempt to gain an advantage over 
a second creditor, who had procured an attachment, and served it on the 
custodian of the goods, and was engaged in securlng an indemnity bond, 
required by the sheriff, before levying on the goods, when they were re- 
moved by the other creditors, who knew of such attempted attachment, 
and, as to such goods, the attachaient Of the second creditor will be given 
préférence. 
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Appeal from the Circuit Court of the United States for the Southern 
District of New Yorli. 

This is an appeal from a decree fixing the priority of liens hetween 
certain attaching ereditors of the Natchaug Silk Company. 84 Fed. 
80. 

James L. Bishop and Wm. B. Putney, for appellants. 
Edward W. Paige, for appellees. 

Before WALLAOE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The Natchaug Silk Company was a 
manufacturing corporation for the manufacture and sale of silk 
goods, was incorporated under the laws of the state of Connecticut, 
and had its principal place of business in Willimantic, in that state. 
Its capital of 1200,000, in August, 1888, was increased to |250,000 in 
February, 1893. J. Dwight Chaiîee was its président and gênerai 
manager from its organization, in 1887, and managed entirely the 
manufacture and sales of goods, without any oversight by the direct- 
ors. The by-law of the corporation, from and after February 3, 1891, 
was as follows: 

"The board of directors shall annually elect a gênerai manager, wlio shall 
hâve entire charge of the business and affiairs of said company, subject to 
the order and approval of the board of dh-ectors." 

O. H. K. Rislej' was cashier of the First National Bank of Willi- 
mantic, having a capital of |100,000, was a director in the silk com- 
pany, and took care of its flnancial business so far as the raising of 
money was concerned, and before 1890 the company owed the bank 
beyond the lirait of |10,000, allowed by law. On January 1, 1890, 
at the suggestion of Eisley, and as security for the payment of this 
debt, Chaiîee made an ordinary absolute bill of sale to the bank of 
silk goods amounting to $26,610.24. Those goods remained, as be- 
fore, in the possession of the silk company, and were sold by it to 
its customers in the ordinary course of business. It was a part of 
the verbal agreement that the silk company could sell the goods and 
replace them by other manufactured goods. In the spring of 1892 
the silk company owed the bank about |200,000. In January, 1894, 
the debt of the silk company to the bank had increased to about 
1300,000, and, upon request of Risley, Chaffee executed, as security 
for this indebtedness, two bills of sale to the bank, of manufactured 
goods of about |66,000 in value. Each bill contained the following 
statement: 

"The goods represented by this bill are pledged to the First National Bank 
of Willimantic, as security for loans made by said banli to the Natchaug Sillî 
Company. The Natchaug Silk Co. 

"J. D. Chaffee, Prest. 
"Charles Fenton, Treas." 

The goods represented by thèse bills were placed in the storeroom 
and vault, respectively, of the silk company. It was said that the 
storeroom was built especially for this purpose, and that there were 
two keys, one of which was kept by Risley, who also had the com- 
bination of the vault safe. The goods were stored in the rooms or 
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places in wljicli the maniifaçtured goods of. tlie company were ordi- 
narily deposited, and from wliich they were sold and delivered as the 
business of the company required. The storeroom was partitioned 
off for a stoclv room about this time, bot not for the especial purpose 
of holding goods pledged to the bank. Tliere was also a A'erbal 
agreement that if the goods were sold by the silk company they would 
be replaced by other goods. There was not only no change of pos- 
session, but there was no division of the stock in thèse rooms between 
pledged and unpledged goods. A small amount (the value of which 
did not appear) of the goods in the two bills of sale of January, 1894, 
remained on hand in April, 1895. Eisley died on April 12, 189.5. 
It was forthwith discovered that both bank and silk company were 
insolvent, and that the silk company owed or would owe the bank, 
in one way and another, for notes discounted, purchased, or guar- 
antied, about |330,000. There is no positive évidence that this state 
of alïairs was previously not known by the directors of the bank, 
but it could not hâve been otherwise than a complète surprise. The 
bank examiner, who was subsequently appointed its receiver, was 
summoned, and, on or about April 15th, he, with some of the directors 
of the bank, one of wliom was Fowler, also a director of the silk 
companj^, sent for Ghaffee, and told Mm that the company must 
make the bank secure at once, or complète and make safe pre-existing 
security. Chaffee orally agreed at the time to sell to the bank the 
goods in the vault and storeliouse, and a certain amount ont of the 
mill, and the goods in the offices of the company in Boston, Xew 
York, Chicago, St. Louis, and Baltimore, and to ship them to D. E. 
Adams & Co., 77 Greene street, New York. Adams was a silk mer- 
chant, who occupied a store or office at this number, and from him 
the silk company leased a part of the store, wliere it transacted its 
New York business; John H. Thompson, who was also in the em- 
ploy of Adams, being its manager. On April 15th, 16tli, 17tli, and 
19th, Fenton, the secretary of the silk company, by direction of Chaf- 
fee, sent by railroad 43 cases of silk goods directed to D. E. Adams 
& Co. Fenton was not then told the true object of the shipment. 
On Monday, April 22d, Chaffee went to Boston, and sent ail the silk 
company's goods in the Boston office — ^being 18 cases and a package— 
to Adams & Co., at the Greene street store. There were 45 cases of 
the silk company's goods in this store before thèse April shipments 
from Willimantic and Boston were sent. Thompson was told by 
letter to insure the 43 cases for the beneflt of the First National Bank 
of Willimantic, which he did, and was also told by Adams that the 
Boston shipments belonged to the bank. Chaiîee returned from Bos- 
ton on the evening of the 22d, went to New York, and on Tuesday, 
April 23d, as président of the silk company, executed two bills of 
sale to the bank. The flrst was of the 45 cases theretofore in 77 
Greene street, to be held for the purpose of applying the net proceeds 
in payment of the indebtedness of the silk company to the bank 
after the payment of |4,000 to Adams, for which he had a lien upon 
the goods. Enough of thèse goods were sold by Thompson to pay 
thiS; lien. The second was of the goods shipped to Adams '"in the 
name of the First National Bank of Willimantic," and were to be 



HADDEN V. DOOI.EY. 277 

held by said bank for the purpose specifted in the first bill of sale, 
but were declared to be free from pre-existing liens. Lucas, Chaffee's 
attorne}', who was also acting for the bank, took tbe documents, and 
subsequently delivered them to Dooley, who was appointed receiver 
of the bank on April 23d. When Chaffee left, on April 22d, he ex- 
pected that a receiver would be appointed for the silk company. 
James E. Hayden was appointed on April 26th, on the application of 
its bookkeeper, whom Chaffee told to see Mr, Perkins, a lawyer of 
Hartford, if he wanted advice, and who advised a receivership. Chaf- 
fee went from New York to Chicago and Baltimore, and executed 
like bill s of sale to the bank of the goods in those cities, and returned 
to Willimantic on April 20th. He called together his directors on 
that day, and endeavored to obtain a ratifl(;ation of his acts in re- 
gard to thèse goods. Fenton, Wilson, and Powler were présent; 
Snmner, the only other living director, was absent from the state. 
The directors did not ratify, and no action was taken, principally on 
the ground that, as a receiver had been appointed, action was not 
expédient. Fenton was not told of the purpose of shipping the goods 
to Xew York, before April 2!)th. Sumner was absent. Chaffee un- 
successfully tried to tind Wilson on the 22d, and wrote to Wumner. 
telling him what he was going to do in regard to the goods. On 
May 2, 1895, the (>2 boxes of goods shijtpcd from Willimantic; and 
Boston to Greene street were removed by Mr. l'aige, counsel for the 
receiver of the bank, and were stored in l'aige's name in the storo- 
house of F. C. Linde & Co., in New York City, and on May IS, 189-), 
were removed by Mr. l'aige to the Brooklyn Ktorage & Warehouse 
( 'ompany, in Brooklyn, and were stored also in his name. On May 
tSth, Mr. Paige, as attorney for Dooley, as receiver, commenced suit 
against the silk company in the suprême court of Xew York, and at- 
tached the 02 cases in the Brooklyn warehouse as the goods of the 
silk company. On May 25th, 45 boxes of silk were removed from 
(jreene street, by l'aige's orders, and placed, in his name, in the Brook- 
lyn warehouse, and soon after were attached, by his direction, in the 
Dooley suit. On April 29, 1895, Morimura, Arai & Co.. creditors of 
the silk company, obtained a warrant of attacliment against it, which 
was served on Thompson, but no goods were taken. Thompson said 
that he had no goods of the silk company. Rice, another creditor, 
obtained an attachment on ;May 16th, and the sheriff, on May 18th, 
jilaced a keeper in charge of the goods in Greene street, but with- 
drew him upon the like représentations by Thompson. On May 21st, 
Hadden & Co., the complainants, brought suit in the suprême court of 
New York against the silk company to recover a debt of |22,77G.59. 
A warrant of attachment was served on Thompson, but the sheriff 
refused to take the Greene street goods until a bond of indenmity 
was given to protect him. This was speedily furnished, but in the 
meantime, on May 25th, the goods went to Brooklyn. Ou June Gth 
the goods in the Brooklyn warehouse were attached by Hadden & 
Co., who obtained judgment against the silk company on June 26th 
for ^22.948.95, and exécution therefor was issued, and levied on the 
goods in the Brooklyn warehouse. The Dooley attat hment was va- 
cated on June 27, 1895, upon the application of Hadden & Co., be- 
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cause the suit of a nonresident against a foreign corporation upon- 
tlie cause of action set up in the cômplaint was not permitted by sec- 
tion 1780 of tiie Code of Civil Procédure. Adler v. Praternal Circle 
(Sup.) 19 N. Y. Supp. 885. On May 31st, upon tlie application of 
Dooley, as receiver of the bank, the circuit court for the Southern 
district of New York authorized him to sell notes of the silk company, 
and a note indorsed by said company, amounting to |67,595.26, and 
said in the application to be "doubtful debts," for the sum of $200. 
Dooley thereupon, on June 1, 1895, assigned said notes to John A. 
Pangburn, of Schenectady. Pangburn was a carpenter, of very lim- 
ited means, who had the care of 34 wooden houses in which Paige 
was interested. He paid no money for the notes. He authorized 
Paige to crédit |200 of the moneys due him for the Paige estate, 
and Dooley credited Paige with |200. The assignment was solely 
for the purpose of enabling a suit to be brought by a résident of the 
state of New York against the silk company, a foreign corporation, 
and an attachment of the silk goods in the Brooklyn warehouse. It 
does not appear that anything was said between Paige, who acted for 
Dooley, and Pangburn, as to the ultimate disposition of the avails, 
if any, resulting from the assignment; but it is manifest that each 
party clearly understood that such avails would ultimately be for the 
benefit of lie bank. On June Ist, suit was brought in Pangburn's^ 
name in the suprême court for the state of New York, against the 
silk company, upon the notes thus assigned, a warrant of attachment 
was issued, and on June 3d the goods in Brooklyn were attached. 
Judgment by default was obtained in favor of Pangburn on June 27, 
1895, for 167,116.91, and exécution was issued, which was levied upon 
the attached property. This bill in equity was brought on July 2d, 
in the suprême court of New York, to restrain the sheriff from sell- 
ing thèse goods, and praying that the bills of sale and the liens by 
attachment or exécution in favor of Dooley or Pangburn should be 
declared void and set aside. Morimura, Arai & Co., Ignatius Eice, and 
the China & Japan Trading Company, ail judgment creditors of the 
silk company, were also made défendants, and filed answers. They 
are not appellants. A temporary injunction was issued by the circuit 
court for the Southern district of New York, to which the suit had 
been removed, against a sale under the Pangburn exécution, which 
was subsequently dissolved, and the bill was dismissed. This action 
was taken under the belief that the légal questions had been decided 
by this court in favor of the défendants, upon an appeal from the- 
interlocutory crder granting an injunction. 

Testimony was given to show that, before Risley's death, he was 
instrumental in submitting to the creditors of the silk company, and 
in lodging in the public offices in which statements were required by 
statute to be annually lodged, false statements of the financial con- 
dition of the silk company. This testimony was ofifered in support 
of the theory that Eisley was the agent oif the bank, and that the 
bank and the silk company had conspired to lure the creditors to sell 
goods to an insolvent company for the purpose of securing to the- 
bank the fruits of the fraud. We are not inclined to believe that 
the bank directors knew or had reason to know of the falsity of thèse 



HADDEN V. DOOI-EY. 279 

statenients, and are strongly inclined to beliere that they were made 
foi' the pur-pose of universal déception, and that Eisley was constantly 
engaged in defrauding the bank, and flually ruined it, through his 
attempts to keep an insolvent corporation in being by enormous 
unsecured advances from the funds of the bank, and by guarantying 
the company's notes. Eisley was in no sensé the agent of the bank 
in making false statements as a director of the silk eompany, for the 
purpose of defrauding ail the creditors of the eompany, including the 
bank. This gênerai subject has been recentlv fullv examined in 
Surety Co. v. Pauly, 170 U. S. 1.33, 18 Sup. Ct. 552. The bills of sale 
of 1890 and 1894 were yoid, as against creditors. The voluntary 
and unnecessary permission to a vendor of personal property to retain 
possession of it is conclusive évidence of a colorable sale. Coït v. 
Ives, 31 Conn. 25; Webster v. Peck, Id. 495. The verbal agreement 
of April 15th, and the bills of sale of April 23d, were not an attempt 
to reduce to possession goods which were theretofore pledged as 
seeurity to the bank, but were in the possession of the vendor. The 
agreement was a new undertaking to turn over to the bank ail the 
manufactured goods of the eompany, wherever situate, in part pay- 
ment of, or as seeurity for, a pre-existing debt; was made with 
knowledge of the insolvency of the silk eompany, and that it must 
soon be in the hands of a receiver ; was made without previous author- 
ity from the directors, who, witli the exception of the gênerai man- 
ager, were ignorant of the flnancial situation. Upon the subject 
of the validity of this sale, too much stress has been given to the 
language of this court in affirmance of the order of the circuit court 
which granted an injunction pendente lite (20 0. C. A. 4!)4, 74 Fed. 
429), and too much stress was given by this court to the dicta in 
Lewis V. Manufacturing Co., 56 Conn. 25, 12 Atl. 637, in regard to 
the power of an unlimited manager of a manufacturing corporation 
to pay its debts in goods or personal property. The Connecticut 
court did not intend to consider the question of the power of such 
a manager over the company's entire stock of goods in the circum- 
Btances now disclosed in this case. The sale or pledge to the bank 
by Chaffee of the bulk of the silk company's stock of goods to a 
creditor upon the eve of a receivership, without the previous authority 
or subséquent ratiflcation of his act by his board of directors, was 
ultra vires, although he was the gênerai manager, with the powers 
conferred upon him by the quoted by-law, and although he had been 
in complète control of ail the company's business except the work 
of borrowing money. He had power to pay a debt of a going con- 
cern, but not power to prefer creditors, by extraordinary means, when 
the eompany was about to be closed. England v. Dearborn, 141 Mass. 
500, 6 N. E. 837; Dooley v. Pease, 79 Fed. 860. There was no pre- 
viously expressed authority, and no ratiflcation. The knowledge of 
Fowler, who was a director of the bank, was not the knowledge of 
the directors of the silk eompany, and no other director had actual 
knowledge before the journeys of Chaffee to the varions offices of the 
eompany. There was no subséquent ratification, for when the direct- 
ors were called together for that purpose they declined to ratify. 
Inasmuch as the bank obtained no valid title by vii'tue of the bills 
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of saleof April 23d, the question of tlie rigbtful precedence of the 
Pangburn attachment over the junior attacliment of Hadden & Go. 
remains to be considered. The Pangburn suit and attachment were 
based upon an absolute assignment for a nominal considération which 
was paid in f orm ; the assignment being for the purpose of enabliug a 
suit against the silk company to be brought in the name of a rési- 
dent plaintiff, for the ultimate benefit of the bank. As between Pang- 
burn and the silk ct>mpanj, thèse facts constituted no défense to the 
suit or the attachment. Sheridan v. Mavor, etc., 68 N. Y. 30; Meeker 
V. Claghorn, 44 N. Y. 349; McBride v. Bank, 26 X Y. 450. Such an 
assignment, if fraudulent, is open to attack by the creditors of the 
assigner, but the jurisdiction of the suprême court by virtue of such 
an assignment, and its power to direct an attachment, cannot be suc- 
cessfuUy attacked by the junior attaching creditors of the comraon 
debtor. They do, however, attack the validity of the attachment, as 
against themselves, who are aiso judgment creditors, upon the ground 
that the notes sued upon hâve never been owned by the bank, or, if 
owned, that the time of payment has been extended by renewals, which 
were not due on June Ist, when the suit was commenced. The sub- 
ject of the power of a junior attaching creditor to attack the validity 
of a prior attachment of the same property by an alleged creditor, 
because the debt declared upon did not exist, or was not due, or be- 
cause the suit was a collusive proceeding between the parties for the 
purpose of defrauding other creditors, has been often discussed in 
the state courts. In some of the states, the power is expressly con- 
ferred, and the practice is regulated by statute; in others, permis- 
sion to the other creditors to appear and défend against the suit of 
the flrst attaching creditor is given by the practice of the court ; and, 
in others, the attack is made, as in this case, by bill in equity, and 
the ordinary power of a court of equity is invoked, The décisions, 
with reasonable uniformity, déclare, as a gênerai rule, that where a 
senior attaching creditor has included in his judgment a claim which 
he knew did not exist, or has fraudulently included a claim which 
eould not be the subject of a suit, the fraud vitiates the attachment, 
as against subséquent creditors, upon the ground that the fraud "cor- 
rupts and destroys the whole." Fairlield v. Baldwin, 12 Pick. 388; 
Page V. Jewett, 46 N. H. 441; Peirce v. Partridge, 3 Metc. (Mass.) 
44; Baird v. Williams, 19 Pick. 381; Haie v. Chandler, 3 Mich. 531. 
But there must be some élément of unfair dealing which entered into 
the conduct of the plaintiff in taking his judgment, in order to vitiate 
the attachment as against subséquent attaching creditors (Felton v. 
Wadsworth, 7 Cush. 587; Hathaway v. Hemingway, 20 Conn. 191); 
and if, in the absence of any fraudulent intent on the part of the 
parties to the suit, judgment is taken for a larger sum than ought 
to hâve been Included in the note sued upon, it has been held that, as 
against subséquent attaching creditors, the judgment was divisible 
(Ayres v. Husted, 15 Conn. 514); and, where the attachment was 
issued before the maturity of the debt which was equitably due, 
and there was no actual fraud against subséquent creditors, "they 
cannot be preferred in equity, even if the suit could hâve been defeated 
by the debtor himself" (Patrick v. Montader, 13 Cal. 434). 
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Fourteen notes of the silk company, and a four-months renewal note 
of O. S. Chaffee, indorsed by tlie silk company, dated January 26, 
1895, subsequently discounted by the bank for the benefit of the silk 
company, were assigned to Pangijurn. Kumbers 3, 4, 13, and 14 were 
in the possession of the bank when assigned, were never renewed, were 
never paid, and there is no reason to doubt their validity. Ail the 
other notes, with the possible exception of No. 8, for .f5,000, were, 
when they were assigned, the property of the bank for value, and ail 
are, with their renewals, unpaid. It is true that renewals were 
talcen, but, with the exception of two assigned notes, no renewal was 
ever discounted, and in ail cases no note, or its renewal, was ever 
suri'endered to the maker. Thèse renewals were given as their prede- 
cessors matured, but the entire body of notes remained in the bank, 
and, in pursuance of an offer of the défendants, hâve been deposited 
in court. In regard to the undiscounted renewals, when a renewal 
is given and the original is retained the new bill or note does not dis- 
cliarge the précèdent debt for which it is given, unless such be the 
agreement of the parties. 2 Daniel, Xeg. Inst. § 1259; The Kiuiball, 
3 Wall. 37; Downey v. Hicks, 14 How. 240. But it is said that "it_ 
may vvell be that, by common understanding and «sage, when a note' 
is discounted by a bank to take up a prior note held by the bank 
against the party procuring the discount, and the avails are credited 
to him, the transaction is to be regarded as an extinguishment of the 
prior note, though it may not hâve been actually surrendered." In- 
surance Cfl. V. Church, 81 N. Y. 226. This remark was obiter, was 
not stated as a matter of law; and it is true that the discount of a 
new note and the crediting of the proceeds to the maker is évidence 
of the payment of the prior note, notwithstanding the latter remains 
in the bank. But it cannot be conclusive, and the question of extin- 
guishment dépends upon the intention of the parties. In the case 
of the two notes in question, ail the subséquent renewals remained 
in the bank, and were never paid. The whole conduct of Eisley and 
of the silk company plainly shows that no note, not surrendered, was 
ever regarded as paid by a renewal, and the method of bookkeeping 
which was resorted to is immaterial. There is but one assigned 
note which was not clearly the property of the bank at the time 
of the assignment, and the ownership of that note is in doubt. This 
donbt pertains to the note of $5,000, known as No. 8, dated Januarj' 
19, 1894. An indorsement upon one of its predecessors, which was 
dated April 28, 1891, said that |4,000 of tlie note belonged to H. E. 
Brainerd, and $1,000 belonged to Eisley. It appears to hâve been 
continuously renewed to January 28, 1895. The testimony simply 
leaves the ownership in some doubt. Upon such a state of facts, it 
would be manifestly improper for a court of equity to déclare that the 
attachment was invalid, as against subséquent attaching creditors. 
It is next said that when the Pangburn suit was brought, on June 
1, 1895, renewals of the notes sued on, anmunting to $21,992.63, had 
not matured. Some of them became due June 8th, and others on June 
lOth. It is a gênerai rule that a renewal note, given and accepted 
in renewal of a pre-existing note, suspends the right of action upon 
such note until the maturity and dishonor of the new note, unless 
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an agreement has been made that.such shall not be the effect. Hub- 
bard v. Gurney, 64 N. Y. 447. 

There are in this case peculiar circumstanees, wliich demand the 
attention of a court of equity. A mass of silk company notes be- 
loûged to the bank, which steadily increased in amount, and for which 
renewals seem to hâve been quite uniformly given, with no reasonable 
expectation of payment. A renewal was a mère form, and ordinary 
rules of banking seem to hâve been lost sight of. On April 26, 1895, 
the silk company went into the hands of a receiver, by its consent, 
because it was hopelessly insolvent, and froni that time its control 
of payments of its debts ceased. The debts for which the renewal 
notes now in question were given were equitably the debts of the 
company; and to déclare, by decree of a court of equity, that, under 
the circumstances of the case, an attachment for their security was 
invalid, because made a few days before their actual maturity, par- 
takes of the character of an inéquitable exercise of authority. Pat- 
rick v. Montader, 13 Cal. 434. We are the more inclined not to place 
the décision upon this ground because we think that the plaintiffs 
are entitled to adéquate relief by reason of the conduct in behalf of 
the défendant, which was, as against the plaintiffs, inéquitable. The 
107 cases which were originally in the care of Thompson in Greene 
Street, as the bank's goods, went to Brooklyn, although the exact num- 
ber which went there on May 25th is not clearly stated in the record. 
While creditors were inquiring with a sheriff at Greene street in 
regard to thèse goods, for the purpose of attachment, they were re- 
moved from place to place by the order of Dooley's counsel, were 
stored in his name, and were attached, in the suit of the bank against 
the silk company, by his direction. The attempted attachment by 
the complainants of the 45 cases in Greene street was prevented by 
their removal to Brooklyn. The counsel for Dooley distrusted the 
validity of the bills of sale, and desired to secure the bank by the aid 
of légal proceedings. Tlie receiver of the bank h ad an equal right 
with other creditors to take légal steps to secure its debt, but had 
no right to take unfair steps. The removal of the 45 cases to Brook- 
lyn, and the storage of the property in the name of Mr. Paige. so 
that it could be in a measure secreted, for the purpose of preventing 
the complainants from completing their attachment of thèse cases, 
was an unfair step. Hadden & Co. ûrst appeared as attaching cred- 
itors on May 21st. At this time, 62 boxes had been attached in the 
Dooley suit, and 45 were in Greene street. The removal of thèse 
boxes after May 21st,"to prevent the completion of the Hadden & 
Oo. attachment, was an unfair advantage in this race between credit- 
ors, and compels a court of equity to déclare that the complainants 
should hâve a prior lien upon the cases which were in Greene street 
when the shferifï's bond was being prepared. There is no apparent 
equity in giving priority to their attachment upon 107 cases, but 
they are entitled only to a prior lien upon the goods which they at- 
tempted to attach, — an attempt the success of which was foiled by 
a removal of the goods. 

Decree of the court below should be reversed, with costs of this 
court, with instructions to decree priority of lien to the complain- 
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■ants upoB tlie 45 boxes of goods, to the extent of tlieir judgment, 
interest, and costs, and to decree to them such further relief, by way 
of a sale or au accounting, as may be necessary. The ultimate dis- 
,position of the renewal notes, which were deposited with the clerk 
of the circuit court, will undoubtedly be made apparent upon the 
settlement of the receivership, and they can remain in the custody 
of the circuit court until its further order. The cause is remanded 
to the circuit court, with instructions to take further proceedings, 
and to enter a decree not inconsistent with the foregoing opinion. 

WALLACE, Circuit Judge. I will briefly state the reasons for my 
concurrence in the opinion of Judge SHIPMAN. The case résolves 
itself into a question of priority of liens between judgment creditors 
of the î^atchaug Silk Company having exécutions levied upon 107 
boxes of silk in the storehouse of the Brooklyn Storage & Warehouse 
Company, and its décision dépends upon the priority of the liens ac- 
quired by the attachments in the actions in which judgments were re- 
covered. For the reasons fuUy stated by Judge SHIPMAN, the title 
to thèse goods, at the time they were removed to the storehouse from 
New York City, was, as against the creditors of the silk company, 
still in that company; the transfer from the company to the bank 
being fraudulent, and that made by Chaffee, its gênerai manager, 
when it was moribund, being ineffectuai, in the absence of express 
authority from, or subséquent ratification by, the directors. Of thèse 
goods, 45 boxes were removed by Dooley, the receiver of the Willi- 
mantic Bank, and stored in Brooklyn clandestinely, for the purpose 
of defeating a levy upon them under the attachment in the com- 
plainants' action until Dooley could procure an attachment and levy 
upon them through the instrumentality of Pangburn. A créditer 
having property of a debtor in his possession or under his control 
cannot thus defeat the rights of another créditer who has been in 
the meantime using proper diligence to attach it. A race of dili- 
gence between creditors is legitiraate, but it cannot be won by the 
abuse of légal remédies. I cannot doubt that the comjjlainants could 
recover of Dooley in an action on the case, for his acts in frustrating 
their attempted levy. A court of equity, under such circumstances, 
should postpone his lien to theirs. 

Because the attachment in the Pangburn suit was valid, its lien 
«annot be displaced in favor of the complainants, as respects the goods 
removed before their attachment was obtained. The Pangburn suit 
was a proceeding by Dooley, the receiver of the bank, to procure an 
attachment against the silk company, which could not hâve been pro- 
cured In an action in his own name, and by means thereof to levy 
upon the goods before other creditors of the silk company could do 
so. Although Pangburn was only a dummy, it was not a fraud upon 
the statutes of New York, nor upon creditors, for Dooley to make a 
formai assignment of the demands of the bank to a résident of New 
York, and prevail upon Mm to bring an action and obtain an attach- 
ment. An attachment could not hâve been obtained in an action 
brought by a nonresident against a foreign corporation, but what 
Dooley did was a legitiraate device for obviating the dilïiculty. Me- 



284 92 FBDBRAL REPORTER. 

Bride t. Bank, 26 N. T. 450; Petersen v. Bank, 32 N. T: 47. The 
lien is doubtless to be regarded as a lien obtained by Dooley, because 
the suit and attachment were, in ererything but name, a suit and 
attachment by Dooley. The attachment cannot be defeated upon 
the ground that Pangburn did net hâve a valid right of action for 
the full amount of the claim against the silk company. The bank 
had an honest debt against the silk company for the demands as- 
signed to Pangburn; and, this being so, it is immaterial whether the 
silk company could hâve defeated the action in part by interposing 
the défense that there were outstanding notes in renewal of some 
of those assigned. It did not do bo; and, as it was under no moral 
obligation to attempt to defeat the collection of a just debt, creditors 
cannot be heard to complain. It had the right, if it chose, to permit 
Dooley to obtain a préférence o^er its other creditors; and, if it had 
surrendered the outstanding notes to Dooley, to enable him to sue 
upon the original considération, there would hâve been no légal 
wrong in doing so. If it appeared that the claims assigned were 
pretended ckiims, the attachment would be merely colorable, and the 
lien void, as against the complainants as attaching creditors. As it 
is, it is valid. The theory that the lien of Dooley, as receiver of the 
bank, should be postponed to that of the complainants because of a 
conspiracy between the bank and the silk company to defraud the 
complainants and other creditors, is too nebulous, upon the proofs, 
for practical considération. 
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(Circuit Court of Appeals, Fifth Circuit February 28, 1899.) 

No. 771. 

Appeal ahd Error — Timk for Taking— Whkn "Writ of Erbor m "Sueb 

OUT." 

Withln tbe meanlng of the provision of the act of March S, 1891, cre- 
atlng the circuit courts of appeals (26 Stat. 826, 829), that no writ of error 
shall be sued out except withln six months after the entry of the order, 
Judgment, or decree sought to lie revlewed, a writ of error la "sued out" 
by being obtained and issued, and not by the flling of the pétition and 
bond and obtalning Its allowance from the Judge of the court ren- 
dering the judgment. If the writ is not Issued within the six months, 
the circuit court of appeals la without Jurisdiction; and whether the fail- 
ure to issue it in time is through the négligence of the plalntlff In error 
or the fault of the clerk appears to be immaterial. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 
On motion to dismiss writ of error. 

W. H. Oark, Wm. Thompson, and E. H. Farrar, for plaîntifl in 
error. 
W. S. Hemdon and Ben B. Gain, for défendant in error. 

Before PAEDEE and McCOKMIGK, Circuit Judges, and PAB- 
LANGE, District Judge. 
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PAEDEE, Circuit Judge. A motion is made to dismiss tbis appeal, 
on tiie ground that tlie writ of error was not sued ont witliin six 
months after tiie entry of tlie jiidgment. Tlie judgment was entered 
March 5, 1898. On September 3, 1898, the plaintiff in error presented 
to the district judge of the Northern district of Texas, the court in 
which the judgment was rendered, a pétition for a writ of error to 
this court, accompanied with an assignment of errors. Tlie judge 
signed the order allowing the writ, conditioned upon the plaintiff in 
error furnishing a bond for |l,00b. On the 5th of September the 
bond was executed, approved, and flled, and on the same day the péti- 
tion for the writ, the assignment of errors, and the order allowing the 
writ were also flled. On the 9th of September, four days after the 
expiration of six months from the entry of the judgment, the clerk 
issued and flled the writ, which bears teste and flling of that date; 
and the judge on the same day signed the citation in error. On 
October 4, 1898, the défendant in error flled a gênerai appearance 
in this court. 

The act of congress of March 3, 1891, creating the circuit courts 
of appeals, and deflning their jurisdiction, provides, among other mat- 
ters: 

"Tliat no appeal or writ of error by ■whieh any order. judsinent. or decree 
may lie reviewed in tlie circuit court o£ appeals under the provisions of this 
act, shall he taken or sued ont except witliin six months after the entry of 
the order, judg'ment or decree sought to be revicwcd." 

And. furtlier: "That ail provisions of law now in force regulating the 
metliods and System of review through appeals or vvrits of error shall regu- 
late the methods and Systems of appeals and vs-rits of error provided for in 
this act in respect of the circuit courts of appeals, including ail provisions for 
bonds, or other seeurities to be required and taken on such appeals and writs 
of error." 26 Stat. 826, 829. 

The writ of error is the writ which reraoyes the case from the iu- 
ferior to the appellate court, and its "issuance" or "bringing" or 
"suing out" is jurisdictional. 

In Hodge v. Williams, 22 How. 88, it is said: 

"And this court hâve no appellate power over the judgnient of the court 
below, unless the .ludgment is brought iiere aecording to the act of congress, — 
that is, by writ of error; and that writ, from its nature and cliavacter, niust 
be sued out by the party who allèges error in tlie judgment of tlie inferior 
court. This writ is not niere matter of forni, but niatter of substance pre- 
scribed by law, and essential to the jurisdiction of this court. * * * jt 
is the duty of the party who desires to bring a case before this court, to see 
that proper and légal process is sued out for that purpose; and if he fails 
to do so, he has no right to treat the defect as a niere clérical error, for which 
ne is not to be held responsible." 

In Brooks v. Norris, 11 How. 207, it is said: 

"It is the filing of the writ that removes the record from the inferior to 
the appellate court, and the period of limitation prescribed by the act of con- 
gress must be calculated accordingly." 

ITiese déclarations as to the necessity and effect of the writ of 
error hâve often been reiterated and followed, and never (to our 
knowledge) departed from. U. S. v. Currv, G How. lOC, 113; Salt- 
marsh v. Tuthill, 12 How. 387, 389; Carroll v. Dorsey, 20 How. 204; 
Mussina t. Cavazos, G Wall. 355; Washington Co. v. Durant, 7 Wall. 



286 92 FEDERAL REPORTER. 

694; Cummings v. Jones, 104 U, S. 419; Scarborougli v. Pargoud, 108 
U. S. 567, 2 Sup. et. 877; PoUeys V. Improvement Co., 113 U. S. 81, 
5 Sup. et. 369; eredit eo. y. Arkansas eent. Ev. eo., 128 U. S. 258, 
9 Sup. et. 107; Fairar v. Claurchill, 135 U. S. 609, 10 Sup. a. 771; 
Warner v. Kailway eo., 2 U. S. App. 647, 4 G. C. A. 670, and 54 
Fed. 920; U. S. y. Baxter, 10 U. S. App. 241, 2 C. C. A. 410, and 
51 Fed. 624; Union Pac. Ry. Co. v. eolorado Eastern By. Co., 12 
U. S. App. 110, 4 C. C. A. 161, and 54 Fed. 22; Stephens v. Clark, 
18 t. 8. App. 584, 10 e. e. A. 379, and 62 Fed. 321; Insurance Co. 
V. Phinney's Ex'x, 48 U. S. App. 78, 22 C. C. A. 425, and 76 Fed. 
617. A writ of error cannot be waived. See Stephens v. Clark, 
supra, and tlie many cases there cited. 

The plaintifi in error contends that the term "sued out," as used 
in the act of 1891, does not mean the same as the term "brought," in 
section 1008, Eev. St. U. S.; and that, within the meaning of the 
act of 1891, a party has sued out a writ of error when be bas flled 
bis pétition and bond therefor, and obtained the allowance of the writ 
from the judge of the court rendering the judgment. We ând that 
the terms "brought" and "sued out," as applied to writs of error, and 
meaning the issuance of the writ by proper authority, and the filing 
of the same in the proper court, appear to be used synonymously in 
the statutes of the United States, in the décisions of the courts, and 
in the text-books; See Judiciary Acts 1789, 1875, 1891, and Eev. St. 
U. S. §§ 635, 1008; Eev. St. D. C. § 848; 25 Stat. 433; Hodge v. Wil- 
liams, supra; Kitchen v. Eandolph, 93 U. S. 86; Tidd, Prac. 1134 et 
seq. To sue out means to obtain judicially; to issue. To' sue out a 
writ is to obtain and issue it. Burr. Law Dict. "Sued out" there- 
fore means obtained and issued. As the writ of error in this case 
was not sued out — that is, obtained and issued — within six months 
from the entry of the judgment in the circuit court, it seenis we hâve 
no jurisdiction to review the judgment of that court. Whether the 
failure to obtain and issue the writ in time resulted from the négli- 
gence of the plaintiff in error, or was the fault of the clerk. appears 
to be immaterial. U. S. v. Curry, supra; Saltmarsh v. Tuthill, supra. 
The writ of error is dismissed. 



THE WILLIE D. SANDHOVAL. 
(District Court, E. D. New Yorli. February 28, 1899.) 

CARKTERS— NONDELIVBRY— GoODa NOT ReCEIVED— LlABILITY. 

The mère fact that goods were receipted for by the carrier's agent, 
who had no Ivnowledge of their delivery, except a slip signed by the 
boatman, will not create liablllty for their nondelivery, where they were 
not in fact delivered to the carrier. 

Bill of Lading— Receipt— Conthadiction— Estoppel. 

A blll of lading acknowledging receipt of goods for transportation is 
not conclusive as to the amount of goods delivered to the carrier, and 
does not estop It from showing that the goods were not in fact received. 
Same— BuBiJEN op Proof— Evidence. 

While the burden is on a carrier to shov? that goods receipted for were 
not in fact received, yet where, in an action for their nondelivery, there 
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was no évidence that a partlcular lot of sugar in barrels was actually 
loaded jn a vessel, and no part of tlie lot was on board at the flrst port, 
and the évidence was inconsistent witli tlie theory that it was lost or 
stolen, the carrier will not be liable. 

Hyland & Zabriskie, for libelant. 
Carpenter, Park & Symmers, for claimant. 

THOMAS, District Judge. On the 15th day of July, 1897, one 
Sandhoval, owner of a canal boat of the same narae, was einployed 
by the libelant to carry a cargo of sugar, and distribute the same 
at Utica and Syracuse. Thereupon the boat went to the factory 
of the American Sugar-Eefining Company, on the East river, and toolc 
on a cargo of sugar, which was weighed by that company's men, and, 
as supposed, carried to the dock, tallied, and loaded by such men. 
Thereupon one Potter, a young man employed to work on the Sand- 
hoval, signed a receipt for the sugar, although he had not tallied 
it, and knew nothing about the truth of the statements contained in 
the receipt, but relied upon the statement of the sugar company's 
workmen. Tlie claimant was on the boat at the time, but was sick, and 
not attentive to the loading. Thereupon the boat was taken to 
the libelant's dock, Pier 7, East river, whereupon the claimant gave 
the slip so signed by the boatman to the libelant, and received a bill 
of lading corresponding to the contents thereof. The receipt and 
bill showed, among other items of cargo, 30 barrels of sugar, con- 
signed to Head, of Utica, in two lots, — one of 20 barrels, and one 
of 10 barrels. When the sugar arrived at Utica the lot of 10 barrels 
could not be found, although the consignée'» men searched for the 
same; and, if it was loaded at the sugar reflnery, it must hâve disap- 
peared between New York and Utica. The barrels of sugar were in 
the hold, and could be lifted therefrom only with a tackle, or, if 
otherwise, with difficulty; and, if the sugar had been disposed of 
before the arrivai of the boat at Utica, the two young men then in 
the employ of the claimant, and who on the trial testifled with some 
alacrity against him, should hâve Ivnown the fact. If the sugar were 
loaded, the burden of explaining its nondelivery is on the carrier; 
but, if not loaded, the mère fact that it was receipted for in the 
manner above described would not create liability. It is certain that 
the bill of lading, under the explanation given, is no actual évidence 
of the fact of loading, save as the law raises a presumption of such 
fact. The bill is founded upon the receipt, and the receipt, in view of 
the évidence given, has only the probative force mentioned, as there 
is no pretense that the person signing it had the slightest knowledge 
of the truth of its statements. There is no évidence that the sugar 
was actually loaded, beyond the évidence that it was weighed, and in 
due course should hâve been removed to the dock, tallied, and put 
aboard. It is true that, when the captain went to get the sugar, it 
was his duty to know what he received; and when he went back 
to Walsh, the shipper, and delivered to him a receipt showing that 30 
barrels of sugar had been loaded, Walsh was justifled, until the 
contrary appeared, in reljing upon the statement. Hence there rests 
upon the carrier the burden of showing that the sugar was not 
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loaded. Has he fulfllled this burden? The carrier states tliat it was 
not on his boat when he got to Utica. He dénies any diversion of 
it. Is that suiHcient proof that it was not loaded. Did tMeves take 
it out in the night? How much easier to hâve tak;en the sacks, of 
which there were several hundred in the vessel ! And, moreover, the 
diflflcully of lifting the barrels from the hold vi'ithout détection causes 
the court to doubt such an occurrence. No freight was delivered 
befôlre tlie arrivai of the boat at Utica. It apparently was not aboard 
at that time. It is not believed that the carrier abstracted the bar- 
rels. What would it hâve availed him to steal 10 barrels of sugar, 
for which, as a common carrier, he was liable? The error was prob- 
ably at the sugar reflnery's docks. 

An examination of the évidence, aside from the receipt given by 
Potter, does not show that this particular sugar was loaded, although 
it does show that it was ordered of the sugar-reflnery company; and 
the iigures indorsed on the order, which are said to be those of the 
weighing master, indicate tliat it was weighed, and in due course of 
procédure it should hâve been carried out upon the dock, tallied, and 
placed aboard. But nobody is forthcoming to say that it was either 
weighed, carried on the dock, tallied, or loaded. Must the master go 
further than this, and show afïirmatively that it was not loaded? For 
instance, assume that there was no évidence whatever of loading, 
beyond the shipping receipt and the bill of lading made therefrom, and 
the other évidence appeared tending to show that the sugar was not 
upon the boat when it reached Utica, and that the captain had not 
diverted it; must the captain, under the burden of proof which 
rests upon him, show that the sugar actually was not loaded at the 
sugar reflnery? It must be kept in mind that there is no estoppel. 
In The Ethel, 59 Fed. 473, it was held that, in determining whether 
there is a shortage of cargo consisting of bags of sugar, both the 
consignee's output count and intake count, as shown by the bill of 
lading, are controlled, when the deficiency alleged is only three bags, 
by proof that the hatches were sealed after tlie sugar was in, and 
opened Only by the port wardens on the vessel's arrivai, and that 
there was no opportunity for loss or abstraction. In that case no 
port was touched from the time the vessel sailed until lier arrivai, 
and there was therefore no opportunity for the loss or abstraction 
of any part of the cargo. The court said, "I regard this testimony as 
more reliable than either of the counts made, and therefore accept 
it as conclusive." The libelant is apparently in error in his claim that 
the bill of lading is an estoppel. In Meyer v. Peck, 28 N. Y. 590, 
it was held that an ordinary bill of lading is not conclusive, as between 
the original parties, either as to the shipment of the goods named in 
it, or as to the quantity said to hâve been received, and any mistake 
or fraud in the shipment of the goods may be shown on the trial. 
The bill of lading in that case contained the stipulation that: "Any 
damage or deficiency in quantity, the consignée will deduct from the 
balance of freight due the captain." Thèse words, it was held, did not 
affect the question, and were not a guaranty that the captain had 
received the whole quantity of goods specifled, or an agreement to 
pay for that portion, if any, that should be found to be déficient of 
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what he lias received. The interest of the bona ûde holder of the bill 
of lading was not involved in that case. The authority of this déci- 
sion upon the state of facts presented has not been modifled. In 
Rhodes v. Newhall, 126 N. Y. 574, 27 N. E. 947, the court stated that 
there was no disposition to question the authority of the case, nor 
to disregard the principles there laid down. The last case was of a 
diiîerent character. There was a claim for deflciency in wheat. The 
wheat was weighed into the vessel under the supervision and control 
of carriers. The bill contained this clause: "Ail the deficiency in 
cargo to be paid by the carrier, and deducted from the freight, and 
any excess in the cargo to be paid for to the carrier by the con- 
signée." It was held that the plaintiiïs were by this clause estopped 
from questioning the correctness of their acknowledgment, and were 
bound to account for the précise quantity admitted. This décision 
rested upon the conclusion that the provisions flxed the quantity of 
grain received, and provided a mode by which any deflciency or ex- 
cess in quantity should be dealt with, and that thereby the carrier 
would hâve the beneflt of any excess, and would be responsible, 
without further spécification, for anv shortage. The same rule was 
adopted in Sawyer v. Mining Co., 16 G. C. A. 191, 69 Fed. 211, where 
the court expressly holds that the bill of lading is not in the ordi- 
nary form, probably because of the usual and ordinary variations in 
quantity, and that the stipulation inserted was intended to provide 
for an adjustment of such deflciency and excess without going back 
of the face of the bill. In Relyea v. Rolling-Mill Oo., 75 Fed. 420, 
it was held by Judge Shipman that where a master, who is also 
owner, of a vessel, gives a shipper a bill of lading reciting receipt 
of a certain amount of iron, and agreement to deliver it to the con- 
signées, he is Uable for damages to the consignées, who, relying on the 
correctness of the récital, pay the shipper for more iron than was 
actually on board. There the principle of estoppel is properly in- 
voked. In the case at bar there was no payment, before the discovery 
of the shortage, in reliance upon the bill of lading; nor was the 
libelant placed in a position which estopped him from denying that 
the sugar had been actually loaded. He had the same rigïits under 
the bill of lading, and was subject to the same obligations, as is the 
respondent in the présent action. In The Asphodel, 5.3 Fed. 835, it 
was held by Judge Brown, of the Southern district of New York, that 
a ship does not guaranty that the amount of cargo recited in her 
bills of lading as received on board, and based on her tally, has 
been actually so shipped and received; nor can the vendor and vendee 
of such goods, by any private arrangement, make the ship an insurer 
of the correctness of her tally, as against fraud or mistake, for their 
beneflt, and as a fulflllment of the vendor's contract, when not ful- 
flUed in fact; and, where there is proof of fraud or mistake, the ship 
and owners cannot be held accountable to the consignée beyond the 
number actually received on board. The opinion of the learned judge 
in this case is useful. The only doubt in this case is whether the 
claimant has fulfllled the burden of proof by his évidence that he 
delivered ail the freight he had, and that he did not deliver the 10 
barrels at Utica because they were not on board. What more could 
92 F.-19 
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he do?; If there were any évidence of actual loading, it would be 
différent. But ail the évidence tending to show actual loading is 
the order of the sugar-refinery company to its factory to deliver the 
sugar consigned to Head, and certain figures, stated to be the weigh- 
er's figures, indorsed thereon. It is also to be observed that tho 
missing sugar is a single lot of 10 barrels, of a particular kind of sugar, 
from a larger number of barrels. It would be strange if, by some 
chance, a person taking it from the hold should secure the précise 
shipment from the gênerai whole. The very fact that a spécifie lot 
is unaccounted for tends to strengthen the conclusion that it was 
not abstracted after loading. The conrt is convinced that the sugar 
was not loaded, and the receipt and bill of lading based thereon must 
yield to that conviction. Let a decree be entered accordingly. 



MOFFITT-WBST DRUG CO. v. BYED. 

(Circuit Court of Àppeals, Eighth Circuit. February 20, 1809.) 
No. 1,069. 

1. CONTRACTs— Action for Bkeach. 

It is error, in an action for damages for breach of contract, to permit 
a recovery witlaoïit proof of a contract and a breacli. 
3. Same^Ôpfeh to Confess Judgment — (îffect when Unaccepted. 

An offier by a défendant to confess judgment for a part of tlie amoiint 
claimed. if unaccepted, cannot be permitted to afCect tlie issues, or tlie 
riglits of tlie parties, and will not support a recovery without proof of 
tlie cause of action alleged. 

3. Damages— Breach of Contract to Sell Goods. 

TJnder tlie rule that damages whieh may be allowed for breach of con- 
tract must he the natural and probable conséquences of the breach, the 
damages recoverable for the breach of a contract to sell and deliver 
merchandise, in the absence of allégation and proof of spécial circum- 
staiices known to the seller, are limited to the différence betv^'eeu the 
contract price and the market value of the goods at the time and place 
of delivery, with interest, and incidental expenses of the purcliaser in 
connection with the contract cannot be considered. 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. 

This was an action by L. A. Byrd against the MofSt-West Drug 
Company. There was a judgment for plaintiff, which was afïirmed 
on appeal by the court of appeals of Indian Territory (43 S. W. 8C4), 
and défendant brings error. 

James B. Burckhalter, for plaintifî in error, 
W. H. Tibbils, for défendant in error. 

Before CALDWELL, SAJSfBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. L. A. Byrd, the défendant in error, 
brought an action against the Mofiitt-West Drug Company, a corpora- 
tion, and the plaintiiï in error, for damages for breach of a contract to 
dehver to him a bill of gûods whose purchase price was |555.85. In 
his amended complaint he alleged that the drug company agreed to 
sell and deliver thèse goods to him; that he paid it flOO of the pur- 
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chase priée; that it failed to deliver the merchandise; and he prayed 
for judgment for the flOO he had paid, for flOO for loss of crédit, for 
|25 for loss of his time, and for |75 for the différence between the 
priée of the goods and their value at the tinie and place of delivery. 
The highest estimate of the différence between the contract price and 
the value of the goods was |55.58. There was évidence that the de- 
fendant in error employed and boarded a clerk and his wife vvhile he 
was waiting for the arrivai of the goods, and that during this period 
of waiting he lost about |30 on account of his own tiuie and the ex- 
pansé of boarding and paying his employé, and upon this évidence the 
jury gave him a verdict for |17o and interest. At the close of the 
trial the plaintiff in error requested the court to instruct the jury (1) 
that the défendant in error could not recover unless the jury found 
that there was a contract, and a breach of it ; and (2) that, in case they 
found for the défendant in error, he would be entitled to recover only 
the différence between the contract price and the market value of the 
goods. The court refused to give this request, and charged the jury 
that Byrd was entitled to recover the flOO he had paid on account 
of the purchase price of the goods, whether they found that there was 
a contract and a breach of it or not; and that, if they found that there 
was such a contract and breach, he could recover, in addition to that 
$1 00, such other damages as they might flnd f rom the évidence he had 
sustained. The court gave them no rule by which to measure thèse 
damages. 

This was an action for damages for the breach of a contract. No 
other cause of action, no other ground of recovery, was suggested in 
the complaint. It may or may not be true that the dettiudant in error 
was entitled to recover the f 100 he paid for the goods in an action 
for money had and received if there Avas no contract, or if there was 
no breach of it. That is a question that was not in issue in this 
action; a question that cannot be determined until the claim for this 
money on this ground is properly made and pleaded, and tlie plaintiff 
in error has had an opportunity to answer it. The drug company 
may hâve a perfect défense to or eounterclaim against that cause of 
action when it is presented. It had no chance to détend against it 
in this action, and consequently there could be no lawful recovery 
liere against such a claim. The purpose of pleadings is to notify the 
parties of the grounds upon which a recovery is sought or a défense is 
based. No rule is more indispensable to the just and impartial ad- 
ministration of justice, and none is better settled, than that the recov- 
ery permitted or the défense sustained must be in accordance witli 
the allégations and the proofs (Burton v. Flatter, 4 C. C. A. 1)5, 99. 53 
Fed. 901, 905, and 10 U. S. App. fî57, 663), and it is seldom that a viola- 
tion of this rule more flagrant than is shown in this case is found. 
In an action for damages for breach of a contract the court charged 
that a recovery might be had, although there was no contract and no 
breach. 

It is suggested that this charge is justified by the fact that during 
the trial of the case the plaintiff in error offered to confess judgment 
for |100. If that offer had been accepted, the error in the charge 
would undoubtedly hâve been waived; but it was refused, and after 
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its refusai it was, upon well-settled principles, entitled to no consid- 
ération, and sliould hâve liad no eflfect in the trial and détermination 
of the case. The offer was made under sections 5221 and 5222 of 
Mansfleld's Digest of the Statutes of Arkansas, 1884, which pro- 
vide that the défendant may offer judgment for part of the ainount 
claimed; that, if the offer is net accepted, and the plaintiff fails to 
recover more, he shall pay ail costs incurred after the offer is made, 
and that "the offer shall not be deemed to be an admission of the 
cause of action, or amount to which the plaintiff is entitled, nor be 
given in évidence upon the trial." Beyond this, if there had been no 
such statute, this unaccepted offer would hâve been immaterial upon 
gênerai principles. It was a mère attempt to buy peace, — to com- 
promise the controversy, — and for this reason it was neither an ad- 
mission of liability nor of the truth of any averment of the complaint. 
It is the policy of the law to favor the settlement of disputes, to foster 
compromises, and to promote peace. If every offer to buy peace 
could be used as évidence against him who présents it, many settle- 
ments would be prevented, and unnecessary litigation would be pro- 
duced and prolonged. For this reason unaccepted offers to com- 
promise claims or to purchase peace are inadmissible in évidence at 
the trial of controversies over the claims to which they appertain, 
and should not be permitted to affect the rights of the parties, or to 
influence the results of the trials. Home Ins. Co. v. Baltimore 
Warehouse Co., 93 U. S. 527, 548; West v. Smith, 101 U. S. 263, 273; 
Laurence v. Hopkins, 13 Johns. 288; 1 Phil. Ev. (5th Am. Ed.) 350, 
note 124. The unaccepted offer of judgment for part of the amount 
claimed did not warrant the charge, and it is error, in an action for 
damages for breach of a contract, to permit a recovery without proof 
of a contract and a breach. 

The charge of the court on the measure of damages was also de- 
fective. There was no pleading or proof which would warrant a 
recovery of more than the f 100 paid by the défendant in error and 
the différence between the contract price and the market value of the 
goods at the time and place of the delivery, with interest thereon ; and 
the court should hâve so instrueted the jury. The damages for the 
breach of a contract for the sale of goods are ordinarily limited to the 
différence between the market value and the contract price, because 
this différence measures the only damages which flow naturally from 
the breach, and which can be reasonably anticipated by the parties 
when the agreement is made. Groods are bought to be sold again, 
and the parties to a sale know that the vendee buys to gain a profit 
which he may obtain by another sale at the market price inhislocality, 
and that hè will inevitably lose that profit if the contract is not per- 
formed. The receipt of this profit by the vendee is implied by the 
contract, and is contemplated by the vendor when the sale is made; 
and, while it falls within the established rules, it is generally the limit 
of the recovery that can be allowed for the breach. Those damages 
which are the natural and probable resuit of the breach of a contract, 
those which may be fairly considered as arising from its breach in the 
usual course of things, those which the parties may reasonably antici- 
pate when the contract is made, and those only, are recoverable in an 
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action on a contract, in the absence of spécial circumstances, known 
to tLe defaulting paity when the contract is made, from which other 
damages may be anticipated. Tlie iule is universal that tlie damages 
which may be allowed niust be the natural and probable conséquence 
of the breaeh, and that they may not be so remote that the defaulting 
jjarty could not hâve reasonably anticipated them under the circum- 
stances of the particular case. Kockefeller v. Merritt, 22 C. C. A. 
G08, 617, 7C Fed. 909, 918, and 40 U. S. App. 666, 680; Howard v. 
Manufacturing Co., 139 U. S. 199, 205-210, 11 Sup. Ct. 500; Eailroad 
Co. V. Bucki, 16 C. C. A. 42, 46, 68 Fed. 864, 868, and 30 U. S. App. 
454, 460; Kempner v. Cohn, 47 Ark. 519, 527, 1 S. W. 869; Telegraph 
Co. V. Short, 53 Ark. 434, 443, 14 S. W. 649. No spécial circumstances 
were pleaded or proved to hâve been known to the plaintifE in error at 
the time that the défendant in error claimed that it made the contract 
in suit from which it could reasonably hâve anticipated any other 
damages from its breaeh than tliose which ordinarily flow from break- 
ing a contract to sell and deliver merchandise. The loss of the time 
of the purchaser, the loss of the salary of his employé, and of the ex- 
pense of the board of that employé and his wife for two weeks, is cer- 
tainly not the natural or probable conséquence of the breaeh of an 
agreement to sell merchandise of the value of .Ç.550, and it should not 
hâve been considered by the jury. Such damages are not implied by 
the contract, cannot be reasonably foreseen or anticipated as the 
resuit of a breaeh of it, do not ordinarily flow from sucli a breaeh, 
and cannot be permitted to form the basis of a judgment. Telegrapli 
Co. v. Short, 53 Ark. 434, 443, 14 S. W. 649; Eailway Co. v. Mudford 
(Ark.) 3 S. W. 814, 816; Ingledew v. Eailroad, 7 Grav, 80, 91; Eail- 
road Co. V. Kennedy, 41 Miss. 671, 679. 

The judgment of the United States court of appeals in the Indian 
Territory and the judgment of the United States court in the Indian 
Territory, Northern district, are reversed, and this case is remanded 
to the latter court for a new trial. 



CENTRAL TRUST CO. OF NEW YORK et al. V. CLARK. 

(Circuit Court of Appeals, l'^igiith Circuit. February 20, 1S90.'> 

No. 1,147. 

1. BiîEAcn OF Contract— LosT Profits as Damagf.s. 

Tlie recovery of lost profits, as damages for tlie breaeh of a contract, is 
governed by the same rules as the recovery of other damages. 

3. Sam 10— Damages Reasonably Anticipated. 

Those damages which are the natural and probable resuit of a breaeh 
of a contract, those which the parties may reasonably anticipate as the 
etfeet of the breaeh under the particular circumstances of the case which 
are known to them when the contract is made, and those only, may be 
reoovered in action upon a contract. 

3. Same — Knowledge of Defaulting Party. 

In the absence of proof aliunde of Knowledge by the defaulting party, 
at the time the contract is made, of spécial circumstances which make 
other damages the natural and probable efïect of a breaeh, such damages 
only as are impiied by the contract itseîf, such as would naturally flow 
from its breaeh in the usual course of things, such as would reasonably 
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be antieipated by the parties to sueh eontracts in the great multitude of 
such cases, and such damages oDly, may be recovered. 

4. Same. 

Proof of knowledge by the defaulting party, at tlie time lie makes the 
contract, of spécial circumstances whicli make damages otber tlian those 
Implied by the contract, and naturally flowing f roni it, the natural and 
probable efCect of its breach, wiU :«'arrant the reeovery thereof. 

5. Same— Spéculative Damaçies. 

Damages whlch are the natural and probable resuit of a breach of a 
contract, and whlch may be reasonably antieipated therefrom, but which 
are so spéculative and so dépendent , upon numerous and changing con- 
tingencies that their amount is not susceptible of proof with any reasona- 
ble.degree of certainty, may not be recovered. 

6. Same. 

Plaintiff's assignor contracted to deliver a gear wheel and piuion to a 
street-railway company on January 3, 1893, but failed to deliver it until 
May 14, 1893. The wheel and pinion were purchased to replace worn 
and broken maehinery, and because of the delà y the company was able 
to operate its road at only three-fourths its normal capacity, and sustained 
a loss of $181 per day during such time. Hdd, that in the absence of 
proof that plaintiflf's assignor had knowledge, at or before the making 
of the contract, that the wheel and pinion were wanted to replace old 
maehinery, wliich was liable to break, and thereby prevent the regular 
opération of the road, the loss sustained from the delay could not hâve 
been within the contemplation of the parties, or reasonably antieipated, 
when the contract was made; was not the natural and probable eft'ect of 
the delay; and was too remote and inconsequential to be recovered. 

Appeal from the Circuit Court of tlie United States for the Dis- 
trict of Colorado. 

William W. Field (Edward O. Wolcott and Joël P. Vaile, on the 
brief), for appellants. 

Charles H. Toïl and D. V. Burns (C. W. Bangs, on the brief), for 
appellee. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SANBOEN, Circuit Judge. This case involves the right of the 
intervener and appellee, Walter L. Clark, to payment for the pur- 
chase price of a gear wheel and pinion which was sold by his as- 
signor, the Midvale Steel Company, to the Uenver City Cable-Rail- 
way Company in 1892, out of the property of the latter company, 
notwithstanding a prior mortgage upon it, represented by the Cen- 
tral Trust Company, as trustée for the bondholders secured thereby. 
Clark intervened in the foreclosure suit brought by the trust com- 
pany against the railway company, and insisted that his claim was 
entitled to a préférence in payment over the bonds secured by the 
mortgage. The trust company contested this claim for a préférence, 
and also pleaded that the Midvale Steel Company, by its delay in 
delivering the gear wheel and pinion, had inflicted damages upon the 
cable company in excess of the purchase priée of the maehinery. 
The circuit court sustained the position of the intervener, and re- 
fused to hear the claim of the trust company to offset the damages 
caused to the cable company by the steel company's delay against 
the amount owing for the purchase price of the maehinery. Upon 
an appeal from a decree based upon that ruling, this court decided 
that the claim of Clark was a preferential debt, but that the trust 
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Company was entitled to a réduction of the claim of the appellee by 
the amount of any damages caused to the cable company by the 
failure of the steel company to perform the contract in the stip- 
nlated time, and remanded the case to the trial court, with direc- 
tions to cause an investigation of this question to be made, and to 
deduct froni the amount of the intervener's claim such damages as 
the cable comi)any sustained on aceount of the failure of the steel 
companv to deliver the gear wheel and pin ion within the contract 
period. " Trust Co. v. Clark, 26 C. C. A. 397, 81 Fed. 2G9, 273, and 
49 U. S. App. 453. Thereupon the circuit court tried this question 
before a jury, instructed them that no damages were proved, that 
they must return a verdict against Clark for only |1, and entered a 
decree accordingly. The trust company, the Denver City Cable-Rail- 
way Company, the Denver City Kailroad Company, which was the 
ultimate purchaser of the railroad at the foreclosure sale, and Ed- 
ward C. Baggs, the receiver of this purchaser, hâve appealed from 
the decree. They hâve made varions assignraents of error, but the 
answer to one question effectually disposes of them ail. That ques- 
tion is : Did appellants produce, or off er to produce, upon the trial, 
such évidence as would hâve entitled the cable company to sub- 
stantiel damages from the steel company on aceount of its delay in 
delivering the wheel and pinion in an original action between the 
cable company and the steel company? If this question is answered 
in the négative, there was no substantial error in the trial below, 
and, if in the affirmative, the case must be retried. We proceed to 
its considération. 

The appellants proved thèse f acts : The cable company was a cor- 
poration operating a cable railway in the city of Denver, in the state 
of Colorado, and the steel company was a corporation engaged in 
manufacturing machinery in or ncar the city of Philadelphia, in the 
state of Pennsylvania. By means of telegraras and letters sent to 
each other between September 1, 1892, and October 4. 1892, thèse 
parties made a contract on October 3, 1892, to the etfect that the 
steel company would make and deliver to the cable company a gear 
wheel and pinion suitable to operate its railway on January 3, 1893, 
in considération of a stipulated price to be paid for it by the cable 
company. The delivery was not made until May 14, 1893. There 
was no provision in the contract that time was of its essence, and 
there was nothing in the correspondence which led to the contract 
to indicate that haste was required, or that delay would probably 
cause unusual loss. On January 3, 1893, and from that time until 
May 14, 1893, the old gears which the cable company was using were 
cracked and patched, so that its engineers considered it unsafe to 
move its cars at a greater speed than seven miles an hour, although 
tlieir normal speed was ten miles an hour. During this time thèse 
gears were in such a worn and weak condition that occasional break- 
ages and stoppages occurred, and the réduction of speed increased 
the spaces between the cars 25 per cent. After this évidence had 
been introduced, the appellants oft'ered to prove that early in Decem- 
ber, 1892, thèse old gear wheels, to replace which the contract in 
question was made, entirely broke down; that thereafter the condi- 
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tion of the machinery was such as to require a réduction of the speed 
of the cars until the new machinery was delivered; that at several 
times between the first breakdown, in December, and May 14, 1893, 
the old machinery collapsed ; that the steel company was at ail times 
constantly advised of ail thèse matters; that between January 3, 
1893, and May 14, 1893, the eamings of the road fell off between 
122,000 and |25,000_, as compared with its earnings in 1891 and 1892, 
while ail the conditions except the diminished speed and the greater 
spaces between the cars were the same as in those years; that it 
was impracticable to operate the road at this diminished speed with 
the normal spaces between the cars, and that on account of the re- 
duced speed at which the cable company was compelled to operate 
its road by reason of the f allure of the steel company to deliver the 
gear wheel and pinion as agreed the mileage of the cable company 
was so reduced that it lost |33,000. The appellee objected to this 
testimony on the grounds (1) that the intervener was not liable un- 
der the contract for the damages which the appellant sought to prove, 
under any circumstances ; and (2) that thèse damages were remote, 
spéculative, dépendent upon a great many contingencies, and related 
solely to the question of profits. The court sustained thèse objec- 
tions, and directed a verdict for nominal damages. 

In the arguments and briefs in this case our attention is sharply 
and repeatedly called to the fact that the damages sought consist 
entirely of losses of anticipated profits. The mère fact, however, 
that damages claimed as a resuit of the breach of a contract consist 
of anticipated profits, neither establishes the right nor bars the claim 
to their recovery. Some profits may be and others may not be al- 
lowed. The rules which govern their recovery do not differ ma- 
terially from those which measure the recovery of expenses incurred 
or other losses sustained through the breach of an agreement. One 
who breaks a contract of sale of merchandise is liable in damages 
for the différence between the contract price and the market value 
of the goods at the time and place of delivery, although this différ- 
ence is in fact nothing but the profit which the purchaser would hâve 
made if the contract had been performed, and which he necessarily 
lost by its breach. One who prevents his contractor from perform- 
ing his agreement is liable in damages for the profits which he would 
hâve made if he had performed it, because such profits are the direct 
and immédiate fruits of the contract which the parties necessarily 
contemplated, and in fact promised, when the agreement was made. 
Masterton v. Mayor, etc., of Brooklyn, 7 Hill, 61, 69; Eailroad Co. 
V, Howard, 13 How. 307, 344; U. S. v. Beham, 110 U. S. 338, 4 Sup. 
et. 81; Mining Co. v. Humble, 153 U. S. 540, 14 Sup. Ct. 876. On 
the other hand, it was held in the leading case of Hadley v. Baxen- 
dale, 9 Exch. 341, 354, 356, that one who delivered a broken shaft to 
a common Carrier to take to a manufacturer as a model for a new 
one, and who at the same time notified the carrier that his mill was 
stopped on account of the break, and asked him to forward the shaft 
immediately, could not recover from the carrier what he would hâve 
gained by running his mill during the latter's unreasonable delav. 
In Howard v. Manufacturing Co., 139 U. S. 199, 206, 11 Sup. Ct. 500, 
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the manufacturing company brouglit an action for a balance due 
to it upon a contract it had made to reconstruct a mill, to place in 
it ail machinery and material necessary to erect and complète a flour 
mill of 200 barrels capacity in 24 hours, and to bave tlie mill com- 
pleted and ready to run on or before July 15, 1885. The défendant 
answered, among other things, that tlie mill was not completed un- 
til (iO days after July 15, 1883, and tliat be tliereby lost a profit of 
|1 x^er barrel on 1,200 barrels of flour wliich he would bave manu- 
factured in bis mill if it had been completed according to the agree- 
raent, but the suprême court refused to permit bim to recoup tbese 
profits. Profits of tbis cbaraeter may not be recoyered for two rea- 
sons: In the flrst place, parties ought not to be beld to pay, for 
breaches of their contracts, damages whicb tbey cannot reasonably 
anticipate, and wbich they do not contemplate when they make the 
contracts, because the prosumption is that the contracts would not 
bave been made if such damages had been foreseen or auticipated. 
In the next place, profits of tins cbaraeter are generally so uncer- 
tain, and dépendent upon so many unforeseen and changing contin- 
gencies, that no reasonable basis for the estimate of their amount 
can be established. An examination of the opinions in the cases to 
whicb we hâve adverted will conclusively show that the fact that the 
damages sought in an action on a contract consist of lost profits bas 
little tendency to détermine the question whether or not tbey may 
be allowed, and that we must recur to the established rules for the 
measure of damages in gênerai for a correct décision of that ques- 
tion. Prom the considérations whicb move the reason, and from the 
American and English authorities upon tbis subject, the following 
gênerai rules may be deduced, whicb are equally applicable to tbe 
measurement of damages based upon the loss of profits and to the 
m<;asurement of damages founded upon other losses: 

(1) Those damages wbich are the natural and probable resuit of a 
breach of a contract, those whicb the parties may reasonably antici- 
pate as the effect of the breach under the particular circumstances 
of the case whicb are known to tbem when the contract is made, and 
those only, may be recovered in action upon a contract. Rockefeller 
V. Merritt, 22 C. C. A. 608, 617, 76 Fed. 909, 918, and 40 U. S. App. 600, 
080, and cases there cited. 

(2) In the absence of proof aliunde of knowledge by the default- 
ing party at the time the contract is made of spécial circumstances 
whicb make other damages the natural and probable effect of a 
breach, such damages only as are implied by the contract itself, such 
as would naturally flow from its breach in the usual course of things, 
such as would reasonably be auticipated by the parties to such con- 
tracts in the great multitude of such cases, and such damages only, 
may be recovered. Drug Oo. v. Byrd, 92 Fed. 290; Railroad Co. V. 
Bucki, 16 0. 0. A. 42, 46, 68 Fed. 864, 868, and 30 U. S. App. 454, 
400; Hadley v. Baxendale, 9 Excb. 34i, 354, 356; Primrose v. Tele- 
grapb Co., 154 U. S. 1, 29, 14 Sup. Ct. 1098; The Ceres, 19 0. C. A. 
243, 72 Fed. 930, 943; Boyd v. Brown, 17 Pick. 453, 461; Ingledew 
V. Eailroad, 7 Gray, 86. 91; Railway Co. v. Mudford (Ark.) 3 S. W. 
814, 816; Kempner v. Cobn, 47 Ark. 519, 527, 1 S, W. 869. 
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(3) Proof of knowledge by the defaulting party, at the time he 
makes the contract, of spécial circumstances wliich make damages 
other than those implied by the contract, and naturally ftowing froni 
it, the natural and probable elïect of its breach, will warrant the 
recovery thereof. Boutin v. Eudd, 27 C. C. A. 52(5, 82 Fed. 685. 

(4) Damages which are the natural and probable resuit of a breach 
of a contract, and which may be reasonably anticipated therefroTn, 
but which are so spéculative and so dépendent upon numerous and 
changing contingencies that their amount is not susceptible of proof 
with any reasonable degree of certaintv, mav not be recovered. 
Howard v. Manufacturing Oo.. 139 IJ. S." 199, 205-210, 11 Sup. Ct. 
300, and cases there cited; Oahn v. Telegraph Co., 46 Fed. 40. 

The application of thèse rules to the facts of the case in hand 
readily answers the question it présents. Tlie contract of the steel 
Company was to deliver a gear wheel and pinion within three months 
of October 3, 1892. The damages to the cable company, with which 
the appellants seek to reduce the claim for the purchase price of 
tliis machinery, consist of the loss of income entailed upon the cable 
company during the delay in the delivery of the wheel and pinion 
after January 3, 1893, by the fact that the machinery to replace 
which they were ordered broke down early in December, 1892, and 
Avas thereafter so badly cracked and worn that it was insufflcient 
to operate the cable at more than three-fourths of its normal speed. 
The purchase price of this machinery was |10,500. The lowest esti- 
mate of the cable company's loss by the delay of four months and a 
half in its delivery is $22,000, or. at the rate of about |181 per day. 
No knowledge by or notice to the steel company at or before it made 
this contract that this gear wheel and pinion were ordered to replace 
old machinery, or that the old machinery was badly worn or weak, 
or liable to break or to be insufflcient to operate the railroad at its 
normal speed, or that the income of the cable company was liable 
to be reduced $181 per day, or at ail, by its failure to complète its 
contract on January 3, 1893, was either proved or otfered to be 
proved at the trial of this case. The contract, therefore, falls under 
the second rule we hâve announced, and the only damages recover- 
able for its breach are those implied by the contract itself, those 
which are the natural and probable effect of the breach in the usual 
course of affairs. In Hadley v. Baxendale, 9 Exch. 341, the loss of 
the profits of the mill during the carrier's unreasonable delay in tak- 
ing the brpken shaft to a manufacturer was held to be too remote 
and inconsequential to authorize a recovery, although the carrier 
knew, when he received the shaft, that the mill had stopped because 
it was broken. In Howard v. Manufacturing Co. the anticipated 
profits from operating a mill during the delay in the completion of 
a contract to reconstruct and furnish the machinery for it, and to 
hâve it flnished and ready to operate on July 15, 1885, were held to 
be such as did not naturally flow from a breach of the contract, such 
as could not reasonably hâve been anticipated by the parties when 
they made it, and their allowance was refused. How, then, can it 
be said that a manufacturing company, which simply agrées to make 
a wheel and pinion for a railway company within a certain time, and 
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which bas no notice, or knowledge, when it makes the contract, that 
the time of its fulflllment is material, no notice or knowledge that it 
bas been ordered to replace old machinery, no knowledge or notice 
tbat such old macbinery is worn, weak, or liable to break, or that 
thereby the income of the railwa.y company is liable to be decreased 
by its delay, — how can it be said tbat such a manufacturing company 
could anticipate the loss of the income of a railway company as the 
resuit of a delay in the fulflllment of its contract, or that such a loss 
îlows naturally from the breach? The question is its own answer. 
The loss of a part of the profits of a railroad company or of a man- 
ufacturing company is not the natural or probable effect of a delay 
in fllling a contract with it to furnish machinery suitable to ojjerate 
its railroad or manufactory, because it would not ordinarily follow 
such a delay; it would notbe as likely to follow it as it would to fail 
to follow it, and it would not be contemplated by the parties when 
the contract was made. Our conclusion is that the loss of the in- 
come of the cable company from the delay in the fullillment of the 
contract to furnish it a gear wheel and pinion could not bave been 
in the contemplation of the parties, and could not lia^e been rea- 
sonably anticipated by them, Mhen the contract was made; was not 
the natural and probable effect of the breach; and was too remote 
and inconsequential to forra a basis for its allowance. 

The conclusion already reached rendors it unnecessary for us to 
consider the objection that the damages which the appellants sought 
to prove are so spéculative and contingent in their nature that they 
may not form the basis for a recovery. 

The objections of the appellee to the considération of this case on 
the merits hâve not been considered, because the resuit we bave 
reached is the same we sbould bave attained if thèse objections had 
been considered and sustained. The decree below must be afflrmed, 
and it is so ordered. 



t;nitp:d STATES v. FREEL et ai. 
(Circuit Court, E. D. New York. February 15, 1899.) 

1. Principal and Sdrety— Relbasb of Scrbty — Altération op Contract. 

Where tlie release of a contraotor's surety from the obligation of a 
building contract on account of subséquent changes therein, without bis 
consent, is involved, the true meaning and intent of the contract should 
be ascertained according to usual rnles of construction; but, when the 
expressed intention of 1:he parties has been determined, the obligation 
of the surety is strictissimi juris, from which he Is discharged by any al- 
tération of the substantial terms of the contract, whether the same be 
harmful or bénéficiai to him. AVhere the contract authorizes the parties 
to enter into auxiliary contracts for altérations of the work from that 
shown ia the plans and spécifications, without invalidating the primary 
contract, the parties may stipulate, without releasing the surety, for 
such enlargement or extension of the work as, in nature, magnitude, and 
expense, would be consistent with, and bear a reasonable and subsldiary 
relation to, the work first undertaken. 

2. Same. 

Under such a provision, the altération of the plans and spécifications 
oî a contract for the construction of a dry dock for the United States, 
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in considération of $612,000, ,so that its length should be G70 rather than 
600 feet, witti an increased payment of $45,566, and an extension of the 
tlme of performance for tliree montlis, was within tlie contemplation 
of the parties and sureries to the original contract, and the latter were 
not released thereby. But a supplemental contract changing the location 
of the entire dry dock trom the water side, as provided in the initial 
contract, to a location 64 feet inland, and requiring the contracter to 
make ail necessary excavations and connections with the water at an in- 
creased payment of $5,063.18, and with an increased time for perform- 
ance, released the sureties, inasmuch as ail consent of the sureties antic- 
ipating changes in the contract related to altérations in the attached 
plans and spécifications, of which the location of the structure was no 
part. 
(Syllabus by the Court) 

This is an action by the United States on the bond of a contraotor 
for the construction of a dry dock at the Broolilyn navy yard. On 
demurrer to complaint. 

George H. Pettit and Robert H. Eoy, for the United States. 
James E, Soley and Howard A. Taylor, for défendants. 

THOMAS, District Judge. The question presented on tliis demur- 
rer is whether the sureties of a contracter, who undertook by con- 
tract concluded witli the United States, on the 17th November, 1892, 
in considération of $612,000, to build a dry dock, "to be located at 
such place on the water Une of tlie navy yard, Brooklyn, N. Y., as 
shall be designated," are relieved from liability by reason of a change 
of such contract by a supplemental agreement concluded between the 
contracter and the United States, on the 16th day of June, 1S9.3, 
whereby it was stipulated that the dry dock should be extended to the 
length of 670 feet, which was 70 feet in excess of the length as origin- 
ally provided, at an agreed price of |45,556, whereby also "the time 
fixed in the original contract for the completion of the said dry dock 
shall be extended three (3) months, on aecount of the extra labor," 
etc., or are relieved from liability by reason of an agreement conclud- 
ed on the 17th of August, 1893, between the contractor and the Unit- 
ed States, whereby, in considération of $5,063.18, to be paid the 
contractor, it was stipulated to "change its location to one sixty-four 
(64) feet further inland than that laid down and staked out when the 
said contract was entered into," and whereby the contractor under- 
took that "he will perform ail the additional excavation necessary at 
the entrance of the dry dock in conséquence of the said change of lo- 
cation ; also, ail the additional work necessary to lengthen the suc- 
tion pipes provided to be laid down from the présent pump house, 
including the piping, round piles, sheet piles, timber, iron work, exca- 
vation, and back filling, etc., and ail other work incident to said 
change of location, supplying ail the labor and materials therefor," 
whereby also "the time limited by the said contract for the com- 
pletion of the dry dock shall be extended for a period of eight (8) 
weeks." The plaintiff answers the contention that the supplementary 
contracts eflect the discharge of the sureties by the claim that such 
contracts were made pursuant to the seventh article of the contract, 
whereby the sureties anticipated such contracts, and consented there- 
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to. Before consideriilg tlie seventh article, a surrey of the applicable 
law may be obtained by summarizing the holdings : 

1. The obligation of the surety is coincident primarily with that of 
his principal. Benjamin v. Hiîlard, 23 How. 149, 164; McOluskey 
V. Cromwell, 11 N. Y. 593, 598; Bank v. Dillon, 30 Vt. 122, 126. 

2. In estimating the extent of the liability of a surety for the per- 
formance of a contract, the true intent, meaning, and fair scope of 
the contract should be ascertained. U. S. v. Boyd, 15 Pet. 187, 208; 
Smith V. U. S., 2 Wall. 219, 235; I^e v. Dick, 10 Pet. 482; Mc- 
Chiskey v. Cromwell, 11 K Y. 593, 598; Gates v. McKee, 13 N. Y. 
232, 235; Dobbin v. Gradley, 17 Wend. 422, 425; Crist v. Bm-lingame, 
62 Barb. 351, 355; Lodge v. Kennedy (N. D.) 73 N. W. 524; Wehr v. 
Congrégation, 47 Md. 177, 187; Beers v. Wolf, 116 Mo. 179, 184, 22 
S. W. 620; Lionberger v. Krieger, 88 Mo. 160; Locke v. McVean, 
33 Mich. 473. 

3. In ascertaining its true intent, meaning, and scope, the same 
rules of construction should be emploved as are used in the inter- 
prétation of other contracts. The extent of the surety's obligation 
must be determined from the language used, read in the light of the 
circumstances surrounding the transaction. But, when the intention 
of the parties has thus been ascertained, then the courts carefully 
guard the rights of the surety, and protect him against a liability 
not strictly within the précise terms of his contract. Leggett v. 
Humphreys, 21 How. 66, 73; Association v. Conkling, 90 N. Y. 116, 
121, 122;'McCluskev v. Cromwell, 11 N. Y. 593; Crist v. Burlingame, 
62 Barb. 351; Ludlow v. Simond. 2 Caines, Cas. 1; Plow Co. v. 
Walmsley, 110 Ind. 242, 246, 11 N. E. 232; Irwin v. Kilburn. 104 
Ind. 113, 3 K. E. 650; Birdsall v. Heacock, 32 Ohio St. 177; Dobbia 
V. Bradlev, 17 Wend. 422, 425; Gamble v. Cuneo, 21 App. Div. 413, 
47 N. Y. Supp. 548; People v. Backus, 117 X. Y. 196, 201, 22 N. E. 
759; Smith v. Molleson, 148 N. Y. 241. 246, 42 N. E. 669; Gates v. 
McKee, 13 N. Y. 232, 237; Belloni v. Freeborn, 63 N. Y. 383; Brandt, 
Sur. § 54. 

4. The liabilitv of the suretv cannot be extended bv implication. 
Miller v. Stewart. 9 Wheat. 680; U. S. v. Bord, 15 Pet. 187, 208; 
Smith V. U. S., 2 Wall. 219, 234; U. S. v. Boecker, 21 Wall. 652; U. S. 
V. American Bonding & Trust Co., 89 Fed. 925; Dobbin v. Bradley, 
17 Wend. 422, 425; Livingston v. Moore, 15 App. Div. 15, 44 N. Y. 
Supp. 125; Eaney v. Baron, 1 Fia. 327; Field t. Kawlings, 6 III. 581; 
Bank v. Cole, 39 Me. l88; Blair v. Insurance Co., 10 Mo. 559; Hen- 
derson v. Marvin, 31 Barb. 297; Grant v. Smith, 46 N. Y. 93, 97. 

5. A surety has the right to stand on the very terms of his con- 
tract; and if he does not assent to any variation of it, and a variation 
is made, his liability will be extinguished. even though such altération 
be for his own beneflit. Miller v. Stewart, 9 Wheat. 080 ; Id., 4 Wash. 
C. C. 26, Fed. Cas. No. 5.951; U. S. v. Boecker, 21 Wall. 652, 657; 
Smith V. U. S., 2 Wall. 219; Martin v. Thomas, 24 How. 315, 317; 
Keese v. U. S., 9 Wall. 13, 21; U. S. v. Tillotson, 1 Paine, 305, 324, 
Fed. Cas. No. 16,524; U. S. v. American Bonding & Trust Co., 89 
Fed. 925; Earnshaw v. Bover, 60 Fed. 528; Ludlow v. Simond, 2 
Caines, Cas. 1; U. S. v. Hillegas, 3 Wash. C. C. 70, Fed. Cas. No. 



802: 02 FBDEBAL REPORTBR. 

15,366; Grant t. Smith, 46 N; Y. 93, 97; Paine v. Jones, 76 N. T. 
274, 279; Page v. Krekey, 137 N. Y. 307, 314, 33 N. E. 311; Dobbin 
T. Bradley, 17 Wend. 422; Bangs v, Strong, 7 Hill, 250; Livingston 
V, Moore, 15 App. Div. 15, 44 N. Y. Supp. 125; Mackay v. Dodge, 5 Ala. 
388; Bethune y, Dozier, 10 Ga. 235; Taylor v. Jolinson, 17 Ga. 521; 
Plow Co. V. Walmsley, 110 Ind. 242, li N. E. 232; Mayhew v. Boyd, 
5 Md. 102; Brigham v. Wentworth, 11 Oush. 123; Bank v. Cole, 39 
Me. 188, 193; Simonson v. Grant, 36 Minn. 439, 31 N. W. 861; Beers 
V. Wolf, 116 Mo. 179, 22 S. W. 620; Kyan v. Morton, 65 Tex. 258; 
Wylie V. Hightower, 74 Tex. 306, 11 S. W. 1118; Bonar v. Mac- 
Donald, 3 H. L. Cas. 226, 239; Eees v. Berrington, 2 Ves. Jr. 540. 
(a) While tbe authorities state that the surety is relieved, whether 
the altération is material or not (Paine v. Jones; Page v. Krekey; 
Livingston v. Moore, supra), yet it is probable that trivial or very 
minor changes, relating to détail, and not effecting any substantial 
change in the terms of the contract, will not release the sureties. 
Grant v. Smith, 46 N. Y. 93, 96; U. S. v. Tillotson, 1 Paine, 805, Fed. 
Cas. No. 16,524; Mavhew v. Boyd, 5 Md. 102; Plow Co. v. Walmsley, 
110 Ind. 242, 11 N. E. 232. (b) Changes in the spécifications of build- 
ing contracts fall within this rule. Evans v. Graden, 125 Mo. 72, 28 
S. W. 439; Beers v. Wolf, 116 Mo. 179, 22 S. W. 620. 

6. A variance in the agreement, without the sureties' consent, by 
a modifying contract, releases the sureties, although the alleged lia- 
bility is incurred under the original contract. Bonar v. MacDonald, 
3 H. L. Cas. 226; Pybus v. Gibb, 38 Eng. Law & Eq. 57. 

7. A contract for new work, by which no new terms are added to 
the original contract, and whereby the prior contract is in no way 
embarrassed by greater diffîculties of fulflllment, does not release 
the sureties. Ryan v. Morton, 65 Tex. 258; Barclay v. Deckerhoof, 
151 Pa. St. 375, 24 Atl. 1067, where the contract for additional work 
was indorsed on the original contract. See, also, Warden v. Ryan, 
37 Mo. App. 467. (a) The construction by a contractor engaged to 
build a sewer, of 15 additional feet, is not a modification of the original 
contract discharging his sureties, but is a new and additional contract. 
Fitzpatrick v. McAndrews, 12 Pa. Co. Ct. R. 353. 

8. If the primary contract contemplate changes in the work, either 
in nature or extent, similar to that stipulated in the supplemental 
contract, the performance whereof will be obligatory upon the con- 
tracter, the surety's consent to the secondary contract will be deemed 
to hâve been anticipated by his placing himself in the relation of 
surety to the original contract. Wehr v. Congrégation, 47 Md. 177; 
Village of Chester v. Léonard, 68 Conn. 495, 37 Atl. 397; De Mattos v. 
Jordan, 15 Wash. 378, 386, 46 Pac. 402; Northern light Lodge v. 
Kennedy (1897; N. D.) 73 N. W. 524; Beers v. Wolf, 116 Mo. 179, 22 
S. W. 620; Stewart v. McKean, 10 Exch. 675; Hayden v. Cook, 34 
Neb. 670, 52 N. W. 165. (a) It is immaterial that the primary con- 
tract does not malce the exécution of the changes obligatory upon the 
contractor, provided it empower him to make a subsidiary contract 
for the performance thereof, or contemplate that he may make volun- 
tarily such contract. Lodge v. Kennedy (1897; N. D.) 73 N. W. 524: 
Beers t. Wolf, 116 Mq. 179, 185, 22 S. W, 620. 
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9. Where tlie original contract provides that the agreement for 
changes sliall be in writing, altérations made pursuant to verbal 
agreements or directions, without the consent of the surety, release 
him. Eldridge v. Fuhr, 59 Mo. App. 44; Killoren v. Meehan, 55 Mo. 
App. 427; Beers v. Wolf, 116 Mo. 179, 22 S. W. 620. But see Smith 
V. Molleson, 148 N. Y. 241, 42 N. E. 669. (a) When the contract is 
to be agreed upon between the siiperintendent and the parties of the 
second part, the sureties must be parties to the suppleinental agree- 
ment if thev are formai parties to the tirst contract. Beers v. Wolf, 
116 Mo. 179, 22 S. W. 620. 

10. WTiere the original contract provides for making payments to 
the contractor in certain amounts, a departure from such method of 
payment may discharge the sureties. Village of Chester v. Léonard, 
68 Conn. 495, 37 Atl. 397; Eowan v. Manufacturing Co., 33 Conn. 1; 
Howard Co. v. Baker, 119 Mo. 397, 24 S. W. 200; Evan v. Morton, 65 
Tex. 258; Evans v. Graden, 125 Mo. 72, 28 S. W. 439; Bragg v. 
Shain, 49 Cal. 131; Navigation Co. v. Rolt, 6 C. B. (N. S.) 550; Calvert 
V. Dock Co.. 2 Keen, 638. See De Mattos v. Jordan, 15 Wash. 378, 
46 Pac. 402; Leavel v. Porter, 52 Mo. App. 632. 

The seventh article, to which référence is made above, is as follows: 

"Sevcnth. The construction of the said dry dock and its accessories and 
appurtenances herein contracted for shall conform ni ail respects to and with 
the plans and spécifications aforesald, whioh plans and spécifications are 
hereto annexed, and shall he deemed and taken as forming a part of this 
contract, with the like opération and effect as if the same were incorporated 
herein. No omission in the plans or spécifications of any détail, object, or 
provision necessary to carry this contract into full and complète effect, in 
accordance with the true intent and meaning hereof, shall opcrate to the dis- 
advantage of the United States; but the same shall be satisfactorily sup- 
plied, performed, and observed by the contractor, and ail claims for extra 
(•ompensation by reason of, or for or on aceount of, such extra performance 
are hereby, and in considération of the premises, expressly waived; and it is 
hereby further provided, and this contract is upon the express condition, that 
the said plans and spécifications shall not be changed in any respect, except 
upon the written order of the bureau of yards and docks, and that, if at any 
time it shall be found advantageous or necessary to make any cliange, altér- 
ation, or modification in the aforesaid plans and spécifications, such change, 
altération, or modification must be agreed upon in writing by the parties to 
the contract, the agreement to set forth fully the reasons for such change, 
and the nature thereof, and the increased or diminislied compensation, based 
upon the estimated actual cost thereof which the contracter shall receive, if 
any: provided, that, whenever the said changes or altérations would increase 
or decrease the cost by a sum exceeding flve hundred dollars (!f.")0()), the actual 
cost thereof shall be ascertained. estimated, and determined by a board of 
naval oflicers to be appointed by the secretary of the navy for the purpose, 
and the contractor shall be bound by the détermination of said board, or a 
majority thereof, as to the amount of increased or diminislied compensation 
he shall be entitled to receive in conséquence of such change or changes; 
Frovided, further, that if any enlargement or increase of dimensions shall 
be ordered by the secretary of the navy during the construction of said dry 
dock, that the actual cost thereof shall be ascertained, estimated, and deter- 
mined by a board of naval oflicers, to be appointed by the secretary of the 
navy, who shall revise said estimate, and détermine the sum or sums to be paid 
the contractor for the additional work that may be required under this con- 
tract: and provided, also, that no further payment shall be made, unless such 
supplemental or modifled agreement shall hâve been signed before the obliga- 
tion arising from such change or modification was incurred, aud until after its 
approval by the party of the second part; and further provided that no 
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change herein provided for shall In any manner affect the validity of thîs 
bon tract." ' ^ 

A characteristic feature of this article is, as well stated by the de- 
murrant, the statute of fraud wMch it embodies. Its salient and 
essential purpose was tp guard the government from claims for extra 
work. This appears repeatedly as the section progresses. The con- 
tract is declared to be upon the express condition that the plans and 
speciflcations shall not be changed except upon a written order of 
the bureau of yards and docks, and that, if it shall be found "advanta- 
geous or necessary" to make any change "in the aforesaid plans and 
speciflcations," the same must be agreed upon by the parties to the 
contract. This is followed by the proviso that, where the increased 
cost exceeds |500, a board of naval ofiQcers shall détermine the sum 
to be paid or deducted from the contract; and the second proviso 
States "that, if any enlargement or inerease of dimensions shall be 
ordered by the secretary of the navy during the construction," the 
same shall be ascertained by a board of naval offlcers, who shall déter- 
mine the sum that shall be paid to the contractor for the "additional 
work that may be required under this contract" ; and the third pro- 
viso is to the effect that "no further payment shall be made, unless 
the supplemental or modifled agreement shall hâve been signed before 
the obligation arising from such change or modification was incurred, 
and until after its approval by the party of the second part." There 
is a final proviso that "no change herein provided for shall in any 
manner affect the validity of this contract." 

It is unnecessary to détermine whether it would be obligatory 
upon the contractor to enter into the supplemental contract to which 
référence is made in this article, however doubtful it may be whether 
the United States is protected in that regard. Nevertheless, the 
article does provide a procédure to be observed, should occasion 
arise, for déduction from, or addition to, the work as prescribed in 
the plans and spécifications; and it is contemplated, at least, that 
the contractor may enter voluntarily into such a contract, and that 
such contract shall not affect the validity of the main agreement. 
Did not the sureties, when reading this provision, discover and 
understand that such changes might be called for; that the con- 
tractor might make a supplemental contract therefor; and that the 
change stipulated would not invalidate the original contract to 
which they stood in the relation of parties? Would it be reason- 
able to hold that the sureties understood, or were fairly justifled 
in understanding, whilè reading this seventh article, that any changes 
made pursuant to it would release them from their relation to the 
original contract, whose continued validity was declared notwith- 
standing such changes? Pinally, would it be consonant with the 
intention of the parties, including the sureties, to read into the 
seventh article a provision that the making of an auxiliary contract 
without the consent of the sureties should release them? It is con- 
sidered that, although the contractor was not by any spécifie terms 
obligated to enter into any subsidiary agreement, yet that he might be 
asked to do so, and that the article contemplated his assent to modi- 
fications of the work, without impairing the main obligation or the 
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liability of those wlio assured its performance. If this be correct, 
did the contemplated change of the contract justify the agreement 
for the 70-feet extension of the dock? This présents a grave ques- 
tion, and its sohition requires some jiist rule of gênerai application. 
Do sureties, by consenting to changes involving an enlargement of 
the work, consent to an unlimited extension thereof? Could the 
dry dock hâve been doubled in length? If the contract were for a 
2-story house, could it hâve been increased to 20 stories? If it 
were agreed that the material should be of wood, could marble be 
substituted? Obviously, such excessive changes would not be within 
the thought or the understanding of the parties or the sureties. But 
a rule of interprétation, otherwise suitable, cannot be defeated by 
showing the absurdity of its unlimited application. Ail rules oper- 
ate within reasonable limits, and the court regards their legitimate 
use, and not their abuse. Where a building contract contemplâtes 
changes in the work, which will bind the sureties for the fulflllment 
of the contract as modified, the changes subsequently made must 
bear in extent and value some reasonable ratio to the original struc- 
ture. If the plans and spécifications call for a house of particular 
dimensions and quality, a consent to changes anticipated in the 
contract should be construed to be limited to changes relevant to, 
and consistent with, the structure first projected. Changes of such 
nature, and only such changes, would be anticipated by ail the par- 
ties to the contract as would be reasonable and cognate to the struc- 
ture primarily planned, and its purpose. In the case at bar a 
large dry dock was required by the United States to be located at 
a principal navy yard, and it was manifestly intended for the accom- 
modation of ail classes of government vessels. Article 7 manifestly 
contemplated that changes in its dimensions might be required, and 
provided for auxiliary contracts for fixing a due considération for 
such extension, without disturbing otherwise the continuance of the 
principal engagement. The subsidiary contract provided for an ex- 
tension of 70 feet, which was nearly 12 per cent, of the length first 
adopted, at an increased cost of about 7| per cent, of the whole con- 
sidération. Considering the magnitude of the structure as first in- 
tended, and its great expense, and the large use to which it was 
devoted, the change seems to be such as the parties might hâve had 
in view in subscribing to the provisions of the seventh article. The 
change is a homogeneous, and not an incongruous, addition, nor even 
a duplication of parts, as would be the case in multiplying the stories 
of a house ; but it is the mère symmetrical enlargement or extension 
of a spécifie thing, the construction of which was undertaken, and 
such enlargement is not greater than the customary use of a dry 
dock by the government might demand in common reason. Al- 
though article 7 might well hâve contained clearer provisions 
for the continued obligation of the sureties and the protection of 
the government thereby, yet it seems to admit fairly of the interpré- 
tation given. 

There hâve been varions judicial expositions of the allowable de- 
parture from original plans and spécifications, when some change 
of plans was contemplated by the original building contract, to some 
92 F.— 20 
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of whieh référence will be made. SligM and inexpensive departure 
did not release the sureties. Eisse v. Planing-Mill Co. (Kan Sup.) 
40 Pac. 904 (see cases in opinion). So, reasonable altérations that 
did not materially increase the cost. Consaul v. Sheldon, 35 Neb. 
247, 52 îs". W. 1104. So, change of material for tlie window lintels 
of a court house from stone to railroad iron. Howard Co. v. Balver, 
119 Mo. 397, 24 S. W. 20O. So, sinking the foundation of a build- 
ing two or three feet deeper, in the course of repair. Club v. Finlay, 
53 Mo. App. 250. So, enlargement of a church 3^ feet, and the 
change of the material for certain foundations from brick to stone, 
the court stating that "it is no argument against the construction 
adopted that there is great difflculty in flxing a limit within which 
additions and altérations might be made." Wehr v. Congrégation, 
47 Md. 177. So, even unnecessary altérations, amounting to less 
than |250, made by direction of the architect. Association v. Fitz- 
maurice, 7 Mo. App. 283. So, in the case of a contract to build 
waterworks, wliere a line of pipes to be laid in a highway for a dis- 
tance of over 2,500 feet was transferred to priva te property ; another 
line was changed from one street to another, and considerably length- 
ened ; another line was shif ted for a distance of over a mile, so as 
to be at some points 200 feet from that marked on the original 
plans; and where the dimensions and length of some of the pipes 
also varied, so as to call for additional expense on the part of the 
contract, none of which changes were necessary to the proper ful- 
flUment of the work. Village of Chester v. Léonard, 68 Conn. 495, 
37 Atl. 397. So, in the érection of a building in the city of Fargo, 
North Dakota, where altérations were made, which increased the 
price 11,000 (Lodge v. Kennedy [1897; N. D.] 73 N. W. 524). So, the 
surety on a bond for the faithful performance of a building contract, 
which provided that the owner should hâve the right during the 
progress of the work to make changes and altérations in the build- 
ing, was not released by the fact that during the progress of the 
work some changes and additions in the building were made which 
increased its cost to an inconsiderable extent. Hayden v. Cook, 34 
Neb. 670, 52 N. W. 165. 

Eespecting the change of location of the dry dock, a différent con- 
clusion is necessary. The contract itself, as distinguished from the 
plans and spécifications, provides that the dock shall be built on the 
water side, while the supplemental contract expressly changes the 
location to a point 70 feet from the water side, and provides that the 
contracter shall do ail the excavation and work, and furnish ail the 
additional material, necessitated by the change, at an increased ré- 
munération of 15,063.18. The transfer of the site 70 feet from the 
water eide is of itself a distinct departure from the original project. 
In considering whether this change releases the sureties, it should 
"be remembered that broad, libéral, and équitable considérations may 
not prevail, but rather that the rule is technical and strict. It lias 
been said that sureties are favorites of the law. Ludlow v. Simond, 
2 Gaines, Cas. 1, 29. It may be said better that the surety assures 
the perfonnance of a certain contract, and his liability is conditioned 
inflexibly upon the continuance of the very terms of that contract. 
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If the principal parties thereto change their agreement, there springs 
into being a new contract, to which the sureties are strangers ; and, 
if the guaranty of its performance is desired, it must be obtained de 
noTO. Of this a learned judge said as follows: 

"Now, it must always be recoUected in wliat manuer a siirety is bound. 
You bind ium to tlie lettér of liis engagement. Beyond tlie proper interpré- 
tation of tliat engagement you liave no liold upon liim. He receives no ben- 
efit and no considération. He is bound, tlierefore, merely accordlug to tlie 
proper measure and efCect of tlie written engagement he lias entered into. 
If tliat written engagement is altered in a single line, no matter whether it 
be altered for his beneflt, no matter whether the altération be imioeently 
made, lie has a. right to say: 'The contract is no longer that for whicli 1 
engaged to be the snrety. You hâve put an end to the contract I guarantied, 
and mj- obligation therefore is at an end.' " Blest v. Brown, C Law ï. (N. 
S.) 620. 

This holding illustrâtes the tendency of the rule. In any case, the 
surety, in binding himself to the flrst contract, lirnited rigidly his 
liability to that instrument, and its scope measures witli précision his 
tmd(;rtaking. If he consented to vouch unwisely, he is entitled to 
suffer to the full measure of his folly, without a favorable revision of 
his liability by the principal. And, on the other hand, it is his right 
to flx the final boundary of his faith in the financial, and, in the 
case of a building contract, the architectural, capacity of his prin- 
cipal, and mark out in the agreement whatever method should attend 
the exécution of the work; and the main contracting parties may not 
add ever so little to the burden which the contracter has assumed, 
or deviate from the methods which were to accompany its fulfillment. 
It results from this that he who would charge a surety for his prin- 
cipal's breach of contractual duty must travel without déviation the 
way pointed out in the contract, however iron-bound it may be, for 
there is for the surety in the enforcement of his bond no equity nor 
latitude beyond its strict terms. Such is the nature of the implied 
condition upon which the surety's liability dépends. 

In the case at bar the plaintiiî is bound, when a breach of condition 
is alleged, to plead performance or waiver of the condition, which 
waiver would be inferred from a consent to the change of location. 
But tins it has failed to do, because, from the nature of the case, it 
could not be done. At this juncture the seventh article does not aid. 
That article consent» to changes in the plans and spécifications "an- 
nexed" to the contract, and the whole article has immédiate and sole 
référence thereto, and does not provide for altération in the location 
of the structure itself, which location is no part of the plans and 
spécifications, but has its own distinct place in the contract. There- 
fore there seems to be no saving clause respecting this change of loca- 
tion, and the case falls within the stern rules which hâve been pre- 
sented. Some knowledge of the strictness with which the law hère 
involved has been applied may be obtained from a considération of 
similar contracts. 

In U. S. V. Corwine, 1 Bond, 339, 25 Ped. Cas. 671, the principals 
bound themselves to the United States to open a ship canal 300 feet 
wide and 20 feet deep, and keep it open, of such dimensions, for 4^ 
years from the time of acceptance by the secretary of war. The 
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principals did not perforai their agreement for opening the canal ac- 
cording to its ternis, and the government accepted tlie work witli a 
chànnel only 18 feet in depth. The sureties of the contractor were 
released by the change in the terms of the contract. 

In U. S. V. Tîllotson, 1 Paine, 305, Fed. Cas. No. 16,524, a person 
made a contract with the war department to build a fort, in whieh 
it was provided that the fortification was principally, as to the revet- 
ment walls, to be built of brick, and thereafter there was an auxiliary 
contract, by whieh it was agreed that, in place of brick, a certain com- 
position, called "tapia," whieh was a species of artificial stone foiined 
by a union, in proper proportions, of sharp sand, fresh lime, and 
oyster shells, with water sufiicient to produce adhésion, should be 
used in sucli portions of the walls as should be designated by the 
superintending engineer, and the contractor stipulated to receive |10 
for every cubic yard of tapia, instead of fil for every cubic yard of 
brickwork as mentioned in the agreement. This was held to be a 
material altération, and released the contractor's surety. 

In U. S. V. Case (U. S. Or. Ct. 2d Cir. 1879) 25 Int. Rev. Eec. 56, 
Fed. Cas. No. 14,743, the guarantors undertook that a bidder for a 
contract to furnish stone about to be let by the plaintiff would, in 
case the contract was awarded to him, enter into the contract, with 
suffîcient sureties, to furnish the material in conformity to the terms 
of the advertisement under whieh the bid was made. It was held, 
under the faets presented, that the undertaking was that a contract 
should be executed to furnish stone of a description designated by a 
sample whieh was to accompany the proposai, and that the guar- 
antors were released when the bid was to furnish a différent kind of 
stone from certain quarries. 

In Mundy v. Stevens, 9 G. C. A. 306, 61 Fed. 77, sureties for the 
payment by a contractor to a subcontractor of ail moneys received for 
work under a government contract as provided in the contract were 
released by an altération of such agreement, whereby the right se- 
cured to the original contractors to deduct from the monthly payments 
3 cents per yard for material dredged subsequently was modifled so 
that payments of 2J cents per cubic yard should be made monthly. 

In U. S. V. Boecker, 21 Wall. 652, it was held that where a distilîer's 
bond reCited that a person is about to be the distiller at one place, to 
wit, "at the corner of Hudson street and East avenue, situate in the 
town of Canton," his sureties are not liable for taxes in respect of 
business carried on by him at another, as "at the corner of Hudson 
and Third streets," in the same town, even though he had no dis- 
tillery whatever at the first-named place, about four squares from 
the last-named place. 

In Grrant v. Smith, 46 N. Y. 93, it was decided that a change of a 
contract to purchase a steam engine and two boilers of a given 
capacity and power, at an agreed priée, by whieh an engine with 
three boilers, and of greater caj^city and power was substituted, at an 
additional price, released the sureties. 

In Ludlow V. Simond, 2 Gaines, Cas. 1, it was held that, where a 
surety agreed to make good a deflciency in the sale of property at a 
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particular place, lie was released if the sale was had at a différent 
place, by order of the agent of the principal. 

In Eowan v. Manufacturing Co., 33 Conn. 1, a contract provided 
that rifles should be made "with ail possible dispatch"; but a supple- 
mental contract, made before performance, provided that 300 rifles 
I)er week should be delivered for a certain period, and 600 per week 
afterwards. The surety was discharged. 

In Bethune v. Dozier, 10 Ga. 235, the obligée bound himself to 
furnish 800 acres of pine land to furnish stock for a saw mill, and 
the principal accepted of 080 acres in fulflUment of the contract, 
withoot the surety's consent, and it was held that the surety was dis- 
charged. 

In Zimmerman v. Judah, 13 Ind. 286, it was decided a supplementary 
agreement to put an additional story on a house released the surety 
for the contracter in the original contract. 

In Morgan Co. v. McRea, 53 Kan. 358, 36 Pac. 717, the sureties 
on a bond, conditioned for the érection in accordance with certain 
plans and spécifications, and keeping in repair of bridge abutments, 
were released froni liability by a change in the plans of the work 
made by the principals, and accepted by the obligée of the bond, with- 
out their knowledge or consent. In the opinion it is said: 

"The spécification as to tlie west iil)utment, wliieli is tlie one tliat fell, is 
tliat it sliall be 7x20 feet at tlie base. 8xl(î feet at tlie top, 26 feet bigti, and 
eoutainin.ff 90 eulnc yards. It is definite as to dimensions and form. and calls 
for a four-sided structure, sloping in presumal)ly on ail sides. The struc- 
ture actually erected and aiK;epted by tlie i^laintiff liad win.s \yalls at the ends, 
the stone of which were interloeked witli those of tlio main part of the abut- 
ment. Tlie bond executed by the défendants requires them to lieep the work 
in repair." 

It was held that to repair such a work was not the same thing 
as to repair the abutment of the form and dimensions specifled in the 
contract. 

In Beers v. Wolf, 116 Mo. 187, 22 S. W. 620, there was a change 
of six inches in the depth of the basement, and in the depth of the 
closets, and thèse changes made an additional cost in plastering alone 
of 1221.61. The change in the depth of the basement added the cost 
of a bulkhead to secure sewer connection, and there was a différent 
arrangement of the closets. The primary work was an addition to 
an hôtel, at the priée of |31,070. The sureties were released. 

In Erickson v. Brandt (Minn.) 55 N. W. 62, it was held that the 
sureties on a bond of indemnity against liens arising in the course 
of construction of a building under a contract between the owner 
and contracter were released by a departure from the plans and spec- 
iflcations involving différent materials and additional labor, which 
are included in the lien claims. 

In Whitcher v. Hall, 5 Barn. & 0. 269, 11 Eng. Com. Lîiw, 225, the 
surety engaged for another to the plaintiff, for the milking of 30 
cows, at a given price each per annum. Subse(iuently an agreement 
was conduded without the snrety's consent, whereby the hirer was 
to hâve 28 cows for one-half the year, and 32 for the remainder, and 
it was held that the surety was released. 

Pursuant to the foregoing views, the démarrer must be sustained. 
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CHICAGO G. W. RY. CO. v. KOWALSKI. 

(Circuit Court of Appeals, Eighth Circuit. February 20, 1899.) 

No. 1,089. 

1. Raii,roads— iNJuny at Crosstng— Questions for Jury. 

lu an action for an injury at a railroad crossing, where the évidence' 
shows that tlie crossing was on one of the principjiï business streets of a 
City, constantly traveled by large numbers of people, and on which was a 
street-car Une, the question whëther the railroad company was négligent 
in failiug to maintain a flagnian or gâtes at the crossing is one of fact 
for the jury. 

2. Négligence — Injury to Infant — Contuibutory Négligence op Parents. 

In an action by an infant in its own right for Personal injuries result- 
ing from the négligence of a third party, the fault or négligence of its. 
parents, contributing to the injury, cannot be imputed to the child. 

In Error to the Circuit Court of the United States for the Northerii' 
District of lowa, 

This was an action by Frank Kowalski, an infant, by his next 
friend, against the Chicago Great Western Railway Company, to 
recover for personal injuries. There was judgment on a verdict for 
plaintiff (84 Fed. 586), and défendant brings eiTor. 

D. J. Lenehan (D. E. Lyon, on the brief), for plaintiff in error. 

N. E. Utt (Alphons Matthews, on the brief), for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This is a railroad crossing case wliich 
originated in the city of Dubuque, lowa. Frank Kowalslîi, the plain- 
tiff below and the défendant in error hère, at the time of the injuries 
complained of, was an infant about three months old, and was riding 
in a two-horse wagon with his father and mother along Rhomberg 
avenue, in the city of Dubuque. The track of the Chicago Great 
Western Railway Company, the plaintiff in error, crosses this avenue 
in a busy part of the city; and, as the wagon in which the Kowalskis 
were riding reached the crossing, it was struck by one of the de 
fendant company 's trains which was at the time moving backward 
from the northwest across the avenue. The pétition specifled varions 
acts of négligence on the part of the railway company,^among oth- 
ers, that the train was moving at a dangerous rate of speed; that 
there was no lookout or brakeman at the rear end of the train ; that 
no warnings of its approach were given by sounding the bell or blow- 
ing the whistle; and that the compai>y also failed to maintain a 
watchman at the crossing as it should bave done, in view of the loca- 
tion of the crossing, the amount of travel over the same, and its dan- 
gerous character. At the conclusion of the case, the trial court 
charged the jury, in substance, that the plaintiff below had failed 
to produce any évidence in support of any of the charges of négli- 
gence contained in the pétition, saVe the charge that the défendant 
company should hâve maintained a watchman at the crossing; and 
it left the jury at liberty to détermine, in view of ail the facts and 
circumstances in évidence, whether that charge was well f ounded, . 
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and wliejj,ier, in the exercise of ordinary care, a flagman sliould liave 
bei/n stationed at tlie crossing'. It also instructed tlie jury that, as 
the plaintiff below was a mère infant only tliree months old, it was 
not capable of exercising any care for its own protection, and that 
the négligence of its parents conld not be imputed to it. There was 
a verdict in favor of the infant for |2,000, but the same jury, on the 
sanie évidence, returned a verdict against the child"s niother. Dora 
Kowalski, who was injured by the same collision, and who liad sued 
the défendant company for damages. 

There are only two questions presented by the record wliich require 
notice; the flrst being whether the trial court erred in permitting the 
jury to détermine, as a matter of fact, whether the company was 
guilty of culpable négligence in failing to station a flagman at the 
crossing; and tlie second being whether the court erred in holding 
that the parent's négligence could iiot be imputed to the infant 
plaintiff. 

Concerning the flrst of thèse questions, it may be said that there 
was évidence before the jury which tended to show that lihomberg 
avenue is one of the principal tlioroughfares of the city of Dubuque; 
that the defendant's railroad track crosses the avenue rather obliquely 
from the northwest to the southeast; that a street-railway track was 
laid in the avenue which crossed the defendant's railroad track at 
the place where the accident occurred; that there was a great amount 
of travel of varions kinds along the avenue, it being in the business 
part of the city; and that in approaching the defendant's track from 
the northeast, the direction in which the Kowalskis were driving 
on the occasion of the accident, the view up the railroad track to the 
northwest was more or less obstructed by buildings, by a fonce and 
a grape vine growing thereon, and by telegraph or téléphone pôles, 
so that a traveler approaching the crossing could not see up the 
track to the northwest until he was about 30 feet from the crossing, 
tind could then see only about 100 feet. It also appeared that there 
was a pump factory in the immédiate neighborhood of the crossing 
containing some heavy machinery, which made considérable noise 
when it was in opération, and that on the morning of the accident a 
gang of men were working on Rhomberg avenue, near the railroad 
track, macadamizing the street, and that by reason of their work the 
Street was quite rough, and that the gang of workmen made more or 
less noise. 

Without going further into détails respecting the évidence, it will 
suffîce to say that the testimony concerning the location and sur- 
roundings of the crossing Avas of such a character that it fell within 
the province of the jury, rather than the court, to décide whether the 
exercise of ordinary prudence on the part of the railway company, 
and a proper regard for humau life, did or did not require it to station 
a watchman at the crossing, or to maintain gâtes to warn travelers 
upon the avenue of the approach of trains. No court ought to say, 
as a matter of law, with respect to a crossing located as this was in 
the heart of a city, on one of its principal tlioroughfares, and with 
such surroundings as the évidence discloses, that a company main- 
taining such a crossing discharges its full dut\- to the public, and is 
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guilty oi no négligence, although it fails to provide a watchman or 
gâtes to warn persons traveling in vehiclea of approaehing trains. 
If such a standard of duty is to be adopted it should be done by juries 
rather than by judges. It is very probable, we think, that, if a flag- 
man had been stationed at the crossing in question, the injuries com- 
plained of would not liave been sustained, and so the jury evidently 
concluded. We bave no fault to find with that conclusion. We thinb 
that the trial court properly submitted the issue as to the defendant's 
négligence in failing to station a flagman at the crossing to the con- 
sidération of the JU17, and its action in that regard is well sustained 
by the authorities. Eailway Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 
679; Eailway Co. v. Tripkosh's Adm'r, 32 U. S. App. 168, 14 C. C. 
A. 615, and 67 Fed. 665; Raiiwav Co. v. Kuhn, 86 Ky. 578-589, 6 
S. W. 441; Improvement Co. v. Stead, 95 U. S. 161. 

The question in the case of principal interest is whether the trial 
court rightly instructed the jury that the négligence of the parents 
of the child on the occasion of the accident could not be imputed to 
the child. The authorities upon this point, as is well known, are at 
rariance. The doctrine that the négligence of a parent is imputable 
to his infant child in a suit brought by the infant in his own right 
to recover damages for an injury sustained through the négligent act 
of a third party, which was in part occasioned by the parent's fault. 
owes its origin in this country to the décision in Ilartiield v. Eoper, 
21 Wend. 615, decided in 1839 by the suprême court of New York, 
which doctrine has since been adhered to in that state. Thurber 
T. Eailroad Co., 60 N. Y. 326-333. The New York doctrine has been 
foUowed in Massachusetts without much discussion of the grounds 
upon which it rests (Gibbons v. Williams, 135 Mass. 333, and cases 
cited) ; also in the state of Maine (Brown v. Eailway Oo., 58 Me. 384- 
388); also in Minnesota (Fitzgerald v. Eailway Co., 29 Minn. 336- 
339, 13 N. W. 168); also in California (IVIeeks v. Eailroad Co., 52 Cal. 
602); also in Wisconsin (Parish v. Town of Eden, 62 Wis. 272, 22 
N. W. 399) ; and in a few other states. The doctrine of Hartfield v. 
Eoper was early repudiated in Vermont in a décision rendered by 
Judge Eedfleld in 1850. Eobinson v. Cône, 22 Vt. 213-225. The 
doctrine was examined and rejected in New Jersey in an able décision 
by Chief Justice Beasley in the, case of Newman v. Eailroad Co., 52 
N. J. Law, 446, 19 Atl. 1102. It was there held that the négligence 
of a parent could not be imputed to his infant child in a suit brought 
by the infant in its own right for injuries sustained through the 
négligence of a third party, either on the ground that the parent 
is an agent of his child, or on the ground of any supposed identity of 
the parent and child. The New Jersey rule is approved in Pennsyl- 
vania (Eailway Co. v. Schuster, 113 Pa. St. 412, 6 Atl. 269); also in 
Virginia (Eailrçad Co. v. Groseclose's Adm'r, 88 Va. 267, 13 S. E. 
454) ; also in North Carolina (Bottoms v. Eailroad Co., 114 N. C. 699, 
19 S. E. 730) ; also in lowa (Wymore v. Mahaska Co., 78 lowa, 391- 
398, 43 N. W. 264); also in Missouri (Winters v. Eailway Co., 99 Mo. 
509-519, 12 S. W. 652); also in Ohio (Eailroad Co. v. Eadie, 43 Ohio 
St. 91, 1 N. E. 519); and in several other states which are enumer- 
ated by Judge Baker in Berry v. Eailroad Co., 70 Fed. 679-682. The 
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New York doctrine was foUowed at flrst in Indiana, Hlinois, and 
Kansas in the followlng cases: Hathawav v. Eailroad Co., 46 Ind. 
25, Railroad Co. v. Grable, 88 111. 441, and'Railroad Co. v. Smith, 28 
Kan. 541-557; but it bas been very recently repudiated in those states, 
after a careful considération of the subject, in the folio wing cases: 
City of Evansville v. Senhenn (Ind. Sup.) 47 N. E. C34, Railway Co. v. 
Wilcox, 138 111. 370-377, 27 N. E. 899, and Eailroad Co. v, Bockoven, 
53 Kan. 279-289, 36 Pac. 322. The décision of this court in Railway 
Co. T. Lapsley, 4 U. S. App. 542-554, 2 C. G. A. 149, and 51 Fed. 174, 
did not commit, and was not intended to commit, this court to eitliei- 
view of the question now at issue, because it was not involved in tliat 
case. 

We thinli that there is at the présent time a decided prépondérance 
of authority in favor of the doctrine that, in a suit brought by an 
infant in its own right for personal injuries, its parents' fault or 
négligence cannot be imputed to the child. In view of the gênerai 
trend of the authorities, it is highly probable that this view will 
ultimately prevail in the courts of last resort of ail the states com- 
posing this circuit which hâve not already adopted it, and for that 
reason, among others, we think that it should be sanctioned by this 
court. The judgment of the lower court is therefore afSrmed. 



LAFAYETTE COUNTY, MO., v. WOXDERLY. 
(Circuit Court of Appeals, Eiglith Circuit. February 20, 1899.) 

No. 1,071. 

1. JuDOMBNTs— Right of Revival— Proceedi:sgs by Scirb Faciab. 

ïlie purpose of a proceeding by seire facias to revive a Personal judg- 
ment is not to raise ttie issue of the validity of the original judgment. 
but to give the debtor an opportunity to show, if he ean, that it has been 
paid, satisfled, or released, and, if he cannot, to avoid the statute of lim- 
itations agajnst it, and to give the creditor a new right of enforcement 
from the date of the judgment of revival. Such proceeding is not a 
substitute for an action of debt on the judgment, but one which may be 
maintained concurrently with such action, and without regard to its 
pendency. 

2. Samk — Statute of Missodbi. 

The statutes of Missouri having provided for the revival of judgments 
by writ of scire facias, without mailing any exceptions, the courts cannot 
except a judgment from their opération on the ground that it Is not a lien 
on property, or because no exécution could issue thereon. 

3. Same — Manker of Enforcement — Writ of Mandamub. 

A writ of mandamus to enforce the collection of a judgment against 
a municipality performs the office of, and is legally the équivalent of, 
an exécution upon a judgment against an individual. 

4. Same— Proceedings to Revive— Limitations. 

The issuance of a writ of scire facias to revive a judgment suspends 
the running of the statute of limitations against it for the purposes of the 
proceeding, and the fact that the judgment would hâve become inefïective 
for any purpose, by limitation, before the hearing, had the proceeding 
not been commenced, is no défense to a revival. 
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5. SAME^DeFENSE— JODGMEKT IN COKCtlRliKNT ACTION OF DKBT. 

The pendeney of an action of rlebt on a Jii'lsmput conourrently v-nth s 
proceeding by writ of scire facias lor ils revival is iiot à défense to the 
latter proceeding; nor is a judgment for tlie plaiutlff ili the former action 
before the hearing on the writ. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

The writ of error in this case challenges a judgment of revlvor (77 Fed. (Ui.5) 
upon a writ of scire facias on a judgment against the county of I,af;iyette, in 
the State of Missouri, rendered on October 31, 1885. The writ was issned on 
October 25, 1895. It was in the usiial form. It reeited the judgment of 1885; 
the fact that it had been assigned to Charles P. Woiiderly, the défendant in 
error; that it was suggested that this judgment had never lH>eu satistied; that 
the défendant in error had asked that the judgment be revived; and it sura- 
moned the county to appear and show cause why this request should uot be 
granted. The county made numerous objections to the relief sought by de- 
murrer and by answer, only four of which are insisted upon in this court. 
They are that the judgment of 1885 could not be lawfully revived by means 
of the scire facias: (1) Because no exécution was issuable upon it; (2) because 
it was not a lien upon any property of the judgment debtor; (3) because the 
judgment of 1885 was barred on October 31, 1895, by the act of the législature 
of Missouri of April 0, 1895 (Laws 1895, p. 221); and (4) because it was merged 
iuto a judgment against the county which was rendered prier to the judgment 
of revlvor herein, in the circuit court of Lafayette county, in the state of Mis- 
souri, in an action whicli had beeu brought in that court by the défendant in 
error upon the saine judgment on September 18, 1893. 

Elijah Kobinson (James M. Lewis, William Aull, and Stuart Cark- 
ener, on the brief), for plaintiff in error. 
Frederick A. Wind, for défendant in error. 

Before CALDWELL, S.iVNBOKN, and THAYER, Circuit Judges. 

SANBOKN, Circuit Judjïe. The proceeding by writ of scire facias 
to revive a personal judgment is statutory. It had its origin in the 
statute of Westminster IL (18 Edw. I. c. 45). It is not an original 
proceeding, but a mère continuance of the former suit, — a supple- 
mentary remedy to aid in the recovery of the debt evidenced by the 
original judgment. Adams v. Savage, 3 Salk. ,"521, 2 Bac. Abr. 508; 
McGill V. Perrigo. 9 Johns. 259; Humphreys v. Lundy, 37 Mo. 320, 
323. Its purpose is not to raise the issue of the validity of the original 
judgment, but to offer the debtor an opportunity to show, if he can, 
that the former judgment lias been paid, satisfled, or released, and, 
if he cannot, to avoid the statute of limitations against the judgment 
and its lien, if it hâve one, and to give the creditor a new right of 
enforcement from the date of the judgment of revival. Its effect, when 
it results in a new judgment, is to avoid the statute of limitations, to 
set it running again from the date of the judgment of revival, and to 
reinstate the old judgment, and any lien which it évidences, as of 
the date of the judgment of revival. 2 Cooley, Bl. Conun. .3, G5G; 
Walsh V. Bosse, 16 Mo. App. 231, 233; Insurance Co. v. Hill, 17 Mo. 
App. 591, 593; Fagan v. Bently, 32 Ga. 534; Farrell v. Gleeson, 11 
Clark & F. 702, 712. It is not a substitute for the action of debt upon 
the judgment, but is an independent, concurrent remedy, of which the 
creditor may avail himself, regardless of such an action. Until pay- 
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ment of the debt has been enforced, he may prosecute his action of debt 
au(I liis pi-oceeding- by seire facias at tlie yaiiie time, and tlie peudcm-y 
of the one is no défense to the other. 2 Coke. Inst. 472 ; Carter v. Cole- 
man, 34 N. C. 274; Lambson v. Moffett, Gl Md. 426, 431. The time, 
manner, and effect of the use of this proceeding in the state of Mis- 
souri hâve been prescribed by positive and clear enactments of the 
législature of that state. Thèse statutes (Ecv. S/t. 1881)) furnish the 
test by which the objections of the plaintiff in error must be tried, and 
they read in this way: 

"Soc. 6012. The Commencement, Extent and Duration of Lien. Tlie lien of a 
judgment or decree sliall exteud as well to the real estate acquired after tlie 
rendition thereof, as to that which was owned when the judgment or decree 
was rendered. Such liens shall commence on the day of the rendition of the 
judgment, and shall continue for three years, subject to be revived as herein- 
after provided. * * * 

"Sec. C013. Scire Facias to Revive, may Issue, When. The plaintiff or his 
iegal représentatives may, at any time within ten years, sue out a seire facias 
to revive a judgment and lien; but after tlip exjnration of ten j'ears from the 
rendition of the judgment, no seire facias shall issue. 

"Sec. G014. Revival to Take Effect from Rendition, When. If a scire facias 
be issued after the expiration of the lien, and a judgment of revival is after- 
wards rendered, such revival shall only take effect from the rendition thereof 
and shall not prevail over iuterraediate encumbrances. 

"Sec. 6015. Seire Facias before Lien Expires. Effect of. If a scire facias is 
issued to revive a judgment and lien before the expiration of tlie lien, and a 
judgment of revival is afterwards rendered, although it may be after the ex- 
piration of the lien, yet the lien shall prevail over ail intermediate encum- 
brances." 

Section 6010, 6017, and 6018 prescribe the method of service of 
i he scire facias. 

"Sec. 6019. Judgment Revived, When. If, upon the service of the scire 
facias or publication as aforesaid, tlie défendant, or any of his creditors, do not 
appear and show cause against reviving the judgment or decree, the same 
shall be revived, and the lien eontinued for another period of three years and 
so on, from time to time, as often as necessary. 

"Sec. 6020. Execution may Issue, When. Execution may issue upon a judg- 
ment at any time within ten years after the rendition of such judgment." 

Section 6796, as ainended bv the act of April 9, 1895 (Laws Mo. 
1895, p. 221) : 

"Every judgment, order or decree of any court of record of the United States, 
of this or any other state or territory, shall be presumed to lie imid and sat- 
isfled after the expiration of ten years from the date of the rendition of such 
judgment or order, or decree, or in case a payment has been made thereon, 
and duly entered upon the record thereof, after the expiration of ten years 
from the day of the last payment so made; and after the expiration of ten 
years from the day of the rendition or from the day of the last payment no 
exécution, order or process shall issue thereon, and neither shall any suit be 
brought thereon to collect the amount of the same as a debt." 

We are now prepared to give attention to the spécifie objections to 
tlie judgment of revivor in hand, and we will proceed to consider them 
in their order, in the light of this législation. 

The contention that the judgment of 1885 could not be revived 
by scire facias, because no exécution could be issued upon it, and be- 
cause it was not a lien upon any of the property of the judgment 
debtor, is met by the fatal objection that the statutes of Missouri 
authorize the revival of ail judgments, and contain no exceptions. 
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ïhe législature of tliat state had the undoubted power and right to 
except from tlie benefit of this writ judgmeuts upon which no exécu- 
tion could issue, judgments wliieh created no liens, and any other judg- 
ments it might specify; and it liad the same right and power to 
authorize the use of the writ to revive ail judgments. It exercised 
this power. It authorized the issue of this writ to revive every judg- 
ment, and made no exception. Where the législature has granted 
a right or extended a privilège to every member of a class, and made 
no exception, the conclusive presumption is that it intended to make 
none, and it is not the province of the courts to do so. Madden v. 
Lancaster Oo., 12 C. C. A. 566, 573, 65 Fed. 188, 193, and 27 U. S. 
App. 528, 540; Contracting Co. v. Ward, 28 C. 0. A. 667, 675, 85 
Fed. 27, 35, and 55 U. S. App. 730, 741; Morgan v. City of Des 
Moines, 8 C. C. A. 569, 60 Fed. 208, and 19 U. S. App. 593. Again, 
section 6020 authorizes the issue of an exécution upon e^'ery judg- 
ment, and our attention has been called to no act which prohibits its 
issue upon a judgment against a county. It may be true that the 
issue of an exécution upon such a judgment would be futile, in view 
of the exemption of public property from a levy under it by sections 
4904 and 4905, Gen. St. 1889. But even if an exécution were not 
issuable upon this judgment, and if the statute excepted, as it does not, 
judgments upon which an exécution could not issue, a writ of man- 
damus was certainly available to compel a levy of a tax to pay the 
judgment; and upon this ground the judgment against the county 
would fall within the intent of the legislatui'e, and the spirit and 
meaning of this statute, because the writ of mandamus to enforce the 
collection of judgments against municipalities performs the office and 
is legally the équivalent of the writ of exécution upon judgments 
against private individuals. Dempsey v. Oswego Tp., 2 C. C. A. 110, 
113, 51 Fed. 97, 99, and 4 U. S. App. 416, 434; U. S. v. Same, 28 
Fed. 53; Stuart t. Justices, 47 Fed. 482; State v. Slavens, 75 Mo. 
508. The position that the judgment could not be revived, because it 
evidenced no lien, is not only in the teeth of the gênerai enactment 
found in section 6013, which covers ail judgments, but is also incon- 
sistent with the spécifie pro^dsion of section 6014, which déclares the 
effect of a revival of a judgment after the expiration of its lien. Be- 
yond this, there is no sound reason why a judgment which créâtes 
no lien may not be revived by scire facias. One of the objects and 
effects of a revival is to avoid the statute of limitations, to give the 
créditer a new right to enforce his judgment from the date of the judg- 
ment of revival, and to set the statute of limitations to running from 
the date of the latter judgment. The creditor is entitled to pursue this 
purpose and to accomplish this resuit by the use of this writ, both 
under the express provisions of the statute of Missouri, and under 
the gênerai rules of law which govern the use of the writ, whether 
the judgment revived created a lien upon the debtor's property or not. 
The imposition of a lien by means of a judgment is not indispensable 
to the exercise of a right to revive it by scire facias. Gonyngham Tp. 
V. Walter, 95 Pa. St. 85, 88. 

The next position of the county is that the judgment of revival was 
erroneously entered because the original judgment of October 1, 1885, 
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became barred and dead upon October 31, 1895, by virtue of the act 
of April 9, 1895, which limits the life of a judgment to 10 years, and 
provides that, "after the expiration of ten years from the day of the 
rendition or from the day of the last payment, no exécution, order or 
process shall issue thereon, and neither shall any suit be brought 
thereon to eollect the amount of the same as a debt." The patent 
answer to this contention, however, is that the writ in this case was 
issued on October 25, 1895, within the 10 years prescribed by the act 
of 1895, as well as by section 6013 of the General Statutes, and upon 
well-settled principles the statute of limitations ceased to run on that 
day, as against the pending proceeding to revive the judgment. The 
issue which the vprit tendered to the debtor was whether or not any 
payment or release of the judgment had been procured which made 
it unjust to revive it. The fact that the county had not paid it, but 
had waited until it would hâve become barred by the statute if the 
writ had not issued, constituted no cause why it should not be revived, 
but was a conclusive reason why it should be. 

Finally it is insisted that the judgment of revival is erroneous be- 
cause the plaintifif in error commenced an action of debt on the origi- 
nal judgment on October 18, 1895, which resulted in a judgment in 
his favor in one of the courts of the state of Missouri before the 
judgment of revival was rendered in the court below. It is said that 
the original judgment was merged in the new judgment in the statf 
court, and became functus officio, so that it could not be the basis 
of any action or recovery, and in support of this view Freem. Judgm. 
§ 215; Cooksey v. Bailway Co., 74 Mo. 477; Wilson v. Eailway Co., 87 
Mo. 431 ; and Blake v. Downey, 51 Mo. 437, — are cited. But a caref ul 
considération of the nature of the proceeding by scire facias, and of 
its relation to an action of debt on the same judgment, shows that 
the principle announced in thèse authorities bas no application to 
the case at bar. Under the statute of Westminster II., and under 
the statutes of Missouri, this proceeding by scire facias is a remedy 
for the avoidance of the statute of limitations, independent of, but con- 
current with, an action of debt upon the judgment. Either or both 
remédies may be pursued at the same time, and the pendency of one is 
no défense to the prosecution of the other. The creditor may pursue 
both until he secures the payment or satisfaction of his debt. Payment 
or satisfaction by means of the concurrent remedy — and that only — 
constitutes a défense to the other proceeding. 2 Colie, Inst. 272; Car- 
ter V. Coleman, 34 N. G. 274; Lambson v. Moffett, 61 Md.426, 431; 
Masterson v. Cundiff, 58 Tex. 472; Standley v. Eoberts, 8 C. G. A. 305, 
314, 59 Fed. 836, 841, and 19 U. S. App. 407, 421; Merritt v. Barge 
Co., 24 C. C. A. 530, 536, 79 Fed. 228, 233, and 49 U. S. App. 85, 
96; Stanton v. Embrey, 93 U. S. 548, 554. The action of debt on 
the judgment of 1885 was commenced on September 18, 1895. It was 
pending, but had not matured into a judgment, when, on October 25, 
1895, the défendant in error sued out the writ of scire facias in this 
case. That writ summoned the county to show cause, if any it had, 
why the original judgment should not be revived. Under the estab- 
lished rules which govern the proceedings under this writ, the only 
cause it was open to it to show was that it had paid or satisfied the 
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debt in some such way thàt it wôuld be unjust to avoid the statute 
of limitations and to revive the judgment. Obviously, the fact that 
it had not paid the judgment, but had continued to refuse to pay it 
until another judgment that it ouglit to pay it had been rendered in 
another court, which it still refused to pay, had no tendency to show 
that the original judgment had been paid or satisfied, or that any 
injustice would be done by continuing it in force. The existence of 
the unsatisfied judgment in the state corfrt constituted no défense to 
this proceeding, but was ratber an added reason why the défendant 
in error should hâve the relief he sought. The judgment helorw must 
be alïirmed, Avith costs, and it is so ordered. 



CHICAGO, R. I. & p. RY. CO. v. LEE. 
(Circuit Court of Appeals, Eightli Circuit. February 20, 1809.) 

No. 1,074. 

1. Carriers — Injury to Passbngek— Riding in Frbiqht Car. 

A eontract made by a railroad company for the carriage of a fine mnre 
gave free transportation for a part of the distance for an attendant, in 
considération of whicli it was provided that the mare should be in lils 
sole cliarge, and tbe compau.y sliould not be responsible for lier protection, 
whether from theft, heàt, jumping from tlie car, or injury she miglit do 
herself. Tt was tlie custoni on that road for a person in charge of Une 
stock to ride in the same car with such stock, and the person in charge 
of the mare so rode, with the bnowledge of the train officiais, and without 
objection from them. Wliile so riding, the car was derailed througli 
the négligence of those in charge of the train, and the attendant was in- 
jured, though the eaboose remained on the traek. Hdd, that the eon- 
tract must be construed as one for the carriage of the attendant in the 
car wliere he was, and that he was therefore not guilty of négligence, 
in not riding in the eaboose, which would defeat his recovery for the in- 
jury. 

2. Same— Patment of Fare. 

ïhe fact that a passenger on a railroad train had not paid his fare 
at the time he received an injury will not afCect his right to recover there- 
for, when the fare had not yet been demanded by the conductor. 

3. Same— Contract Exempting Carrier from Liabthty. 

A minor riding on a contract made by his father, by which the person 
traveling thereou was given free transportation for a portion of tlie dis- 
tance, and which provided that he should assume ail risk of persona! 
injury. except from gross négligence of the carrier, is not bound by such 
provision. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

W. F. Evans (M. A. Low, on the brief), for plaintiff in error. 
J. R. McClure, for défendant in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and ADAMS, 
District Judge. 

SANBOEN, Circuit Judge. This is an action against the railroad 
company for personal injuries sustained by Eay Lee, the défendant 
în error, through the derailment of a stock car of the company, in 
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which he was riding with a mare of which he liad tlie charge. This 
is the second appearance of the case in this court. A judgment 
against the plaintiff in error M'as reversed in 22 C. C. A. 132, 7() 
Fed. 212, and 40 U. S. App. 298, and a second trial bas now resulted 
in a second judgment and verdict against the company. Several er- 
rors are assigned, but, at the conclusion of the argument in this 
court, the counsel for the railroad company requested us to disregard 
them, and affirm the judgment, unless we were of the opinion that, up- 
on the whole case, there was insufflcient évidence of négligence upon 
the part of the plaintiff in error to sustain the verdict, or sueh évi- 
dence of contributorj' négligence upon the part of the défendant in 
error as imposed the duty upon the trial court to instruct the jury 
that he could not recover. As the jury bas rendered a verdict for 
the défendant in error, and bas thereby found the disputed ques- 
tions of fact in his favor, we must, in accordance with the settled 
rules in such cases, state and consider the disputed facts as they were 
related by his witnesses. So far as they are material to the déter- 
mination of the questions presented for our considération, they were 
thèse: Ray Lee, the défendant in error, was a minor. On October 
6, 1894, his father, A. D. Lee, made a written contract with the 
railroad company whereby it agreed to transport a mare from Joliet, 
in the state of Illinois, to Junction City, in the state of Kansas, and 
at the same time he notifled the company that his son, Ray Lee, was 
to accompany and take charge of the animal. Rock Island is a sta- 
tion on the road of the plaintiff in error between Joliet and Junction 
City. The contract contained thèse stipulations: 

"In considération of free transportation for one person to Rock Isld., herc- 
Ijy given by said railway company, such person to accompany tlie stoclc, it is 
agi'eed that the cars containing the stocli of said Lee & Sons ave in the sole 
charge of such person or his agents for the purpose of attention and protection 
to the stoclî while in transit, and the company assumes no responsiliility for 
safety to stoeli in charge of shipper or his agents, whether from tlieft, heat, 
jumping from car, injury in loading or unloading, injnvy or damage whic-h 
stoclî may do to tliemselves or whicli niay arise from the reasonahle delay of 
trains, or from any other cause or accident or injury, except those occurring by 
reason of gross négligence of the company. It is also agreed in ail cases that 
the hability of the company for damage to valuable or common live stock shall 
not exceeLi one hundred dollars for each animal, except by spécial agreoment; 
and, further, that the persons who receive free transportation in charge of said 
stock, In considération of the receipt of the same, agrée to assume ail risk of 
Personal Injury from any cause wliatever, except injuries arising from gross 
carelessness of the railway company." 

The company furnished the car at Joliet, 111., for the transportation 
of the mare. She was put into it with the sulky, blanket, and harness, 
and the défendant in error climbed in to take charge of and care for 
ber. On the railroad of the Rock Island Company it was customary 
for men in charge of fine animais to ride with them in the cars which 
carried them. The car in question passed through the charge of 
two conductors between Joliet and Happy Hollow, in the state of 
lowa, where the accident occurred, one east and the other west of 
Rock Island. Thèse conductors knew that the défendant in error 
was riding in the car with the mare, but neither of them objected or 
warned him to go elsewhere. The rules of the company forbade pas- 



320 92 FEDERAL REPORTER. 

sengers to ride on freight trains without spécial permits, but there 
vvas no évidence of the existence of any rule which. forbade passen- 
gers in charge of animais in transit under spécial contracts to ride 
with them in the cars, when the agreements required them to tàke 
sole charge of the animais. The défendant in error had no trans- 
portation and paid no fare over that part of the railroad west of 
Rock Island, and the conductor had made no demand for any when 
the accident happened. As the train was passing some reverse 
curves at Happy Hollow, at an unusually high rate of speed, the car 
in which the défendant in error was riding was derailed, and he was 
injured, but the caboose attached to the train in which this car was 
hauled remained on the track, and he would not hâve sustained any 
in jury if he had been riding in that car. 

Under this state of facts, the unusual speed, the reverse curves, 
and the derailment of the car furnished sufiScient évidence of négli- 
gence on the part of the company for the considération of the Jury, 
if the défendant in error was a passenger. The questions are, was 
he a passenger? and was it contributory négligence for him to ride 
in the stock car rather than in the caboose? The presxunption, in 
the absence of counter\'ailing évidence, is that one who rides in a 
baggage car, an express car, a stock car, or on a freight train is not 
a passenger on it, and, even if he is, since he is riding eut of the place 
provided by the company for passengers, that he has assumed the in- 
creased risk resulting from riding there, and 5s therefore guilty of con- 
tributory négligence. Bryant v. Railway Go., 4 G. G. A. 146, 147, 53 
Fed. 997, 998, 12 U. S. App. 115, 123; Player v. Railway Go., 62 lowa, 
727, 16 N. W. 347; Jenkins v. Railway Go., 41 Wis. 112, 121; Rail- 
way Go. V. Miles, 40 Ark. 298; Gardner v. Northampton Go., 51 
Gonn. 143, 152; Powers v. Railroad Go., 153 Mass. 188, 190, 26 N. E. 
446; Eaton v. Railroad Go., 57 N. Y. 382; Files v. Railroad Go., 149 
Mass. 204, 21 N. E. 311; Hoar v. Railroad Go., 70 Me. 65, 72, 73; 
Graham v. Railroad Go., 23 U. G. G. P. 541; Sheerman v. Railway 
Go., 34 U. G. Q. B. 451; Railroad Go. v. Michie, 83 Hl. 427; Railwav 
Go. v. Lee, 22 G. G. A. 132, 76 Fed. 212, 40 U. S. App. 298. But the 
agreement of carriage is nothing, after ail, but a contract, and a rail- 
road company may lawfully stipulate to carry a passenger in a bag- 
gage car, in an express car, a stock car, or on a freight train gen- 
erally. If it makes such a contract, it is required to exercise ordi- 
nary care in the performance of it. \^Tiat was the meaning of the 
agreement of the parties in this case? Their contract must, like 
other agreements, be read and construed in the light of the circum- 
stances surrounding them when they made it; and when it is consid- 
ered that it was customary for the men in charge of fine animais 
to ride in the cars with them on this railroad ; that the car in which 
the défendant in error was riding was furnished at Joliet for the 
transportation of the mare; that the company knew that the défend- 
ant in error was to go in charge of her; that he climbed into the 
car at Joliet, and rode there until he was injured; that the two 
conductors through whose charge he passed knew that he was riding 
in that car before the accident occurred, and made no objection; 
and that the written contract expressly provided that the car con- 
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taining the animal was in his sole charge, for the purpose of atten- 
tion to, and the protection of, the mare during the transportation, 
and that the company assumed no responsibility for her safety while 
in his charge, whether from theft, heat, jumping from the car, or 
injury or damage which she might do herself, — we are constrained 
to hold that the fair interprétation of this agreement is that it was 
a contract to carry the défendant in error in the stock car occupied 
by the mare from Joliet to Junction City upon his payment of fare 
from Kock Island to the latter place. H this was the contract, the 
défendant in error was guilty of no négligence in occupj'ing that car 
rather than the caboose, because he had the right to rely upon the 
presumption that the company would use ordinary care to carry him 
safely in the car in which the contract permitted him to ride. 

The fact that the défendant in error had not paid his fare from 
Eock Island to Junction City was immaterial, inasmuch as the con- 
ductor had not asked for it, and, if the défendant had undertaken to 
carry him without the payment of fare, it was bound to exercise 
ail due care in the performance of the obligation thus voluntarilv 
assumed. Bryant v. Eailway Co., i G. G. A. 146, 147, 53 Fed. 997, 
998, 12 U. S. App. 115, 123; Eailway Co. t. Derby, 14 How. 468; 
The Xew World v. King, 16 How. 469; Waterbury v. Eailway Co., 
17 Fed. 671, 673. 

The stipulation in the contract that the person who receives free 
transportation under it agrées to assume ail risk of personal injury 
from any cause whatever, except from injuries arising from the gross 
carelessness of the railroad company, is entitled to no considération, 
because the défendant in error was a minor, and because this stipula- 
tion was not his contract, but the agreement of his father, A. D. Lee. 

As the errors assigned which hâve not been considered were ex- 
pressly waived by the counsel for the plaintifl in error, the judgment 
below must be afflrmed; and it is so ordered. 



CHICAGO & A. R. CO. v. EHEET. 

(Circuit Court of Appeals, Eighth Circuit February 7, 1899.) 

No. 1,068. 

Review on Appeal — Exceptions to Instructions. 

An exception to a charge as a whole is unavailing, wliere any part of 
the charge is correct. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

W. H. Morrow (îsT. W. Morrow, on the brief), for plaintiflf in error. 
D. V. Herider, E. N. Watson, and E. S. Herider, for défendant in 
error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

CALDWEUj, Circuit Judge. Charles Gr. Ehret was a locomotive 
engineer in the employ of the Chicago & Alton Eailroad Company, 
92 F.— 21 
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the plaintiff ih error; and on the 27th of February, 1897, wliile run- 
ning Lis engine, which was pulling a train of cars, the engine wàs 
derailed, the train wrecked, and Ehret Ifilled, as a resuit of the de- 
railment of his engine. The défendant in error, Emma J. Ehret, 
is the widow of the dead engineer, and brought this action to recover 
damages for his death, which her complaint allèges resulted from 
the derailment of his engine, caused by the following acts of nég- 
ligence on the part of the railroad company; (1) That the railroad 
Company used old, worn, and insufflcient rails in a curve in its track 
at the place where the engine was derailed ; (2) that it f ailed to main- 
tain an outer rail on its track in the curve of sufficient height to 
render the opération of trains over it reasonably safe; (3) that the 
ties under the rails at the place of derailment were so old, worn, and 
rotten as to render the use of that part of its track unsafe and dan- 
gerous; and (4) that the railroad company f ailed to put tiling on the 
outer side of its track in the curve to drain off the water, as a re- 
suit of which water accumulated in the eut, and rendered the road- 
bed soft and unsafe. 

The company denied the alleged acts of négligence. The issues 
thus raised were tried to a jury, who returned a verdict in favor of 
the plaintiff, upon which judgment was rendered, and the défendant 
sued ont this writ of error. 

It is assigned for error that the court refused at the close of ail 
the évidence to instruct the jury to return a verdict for the défend- 
ant. There was no error in refusing this instruction, because there 
was abundant évidence to entitle the plaintiff to go to the jury. 
The rule as to when a court is justifled in withdrawing the case from 
the considération of the jury by giving a peremptory instruction 
based on the assumption of the insufflciency of the évidence to sup- 
port a verdict is too trite to justify its répétition. 

The only other error assigned is based on the following exception 
to the charge of the court: 

"At the conclusion of the charge the défendant said it had no spécifie ex- 
ceptions to inake, but would lilîe to except to the charge as a whole. The 
court said, 'You may do so, but I fear, under the well-settled practice of the 
court of appeals, it wlll do you no good.' " 

The defendant's attorney did not heed the admonition of the 
learned trial judge, and his exception to the "charge as a whole" 
goes for nothing; for it is clear from an inspection of the charge 
that it was not ail bad law, which would hâve to be the case to ren- 
der such an exception of any avail. New England Furniture & Car- 
pet Co. V. Catholicon Co., 49 U. S. App. 78, 24 C. C. A. 595, 79 Fed. 
294. The judgment of the circuit court is afflrmed. 
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GEAXD ISLAXD CANNIXG CO. v. COUNCIL BLUFFS CAXNIN(Î CO. et al. 

(Circuit Court of Appeals, Eiglitli Circuit. February 13, 1899.) 

No. 1,015. 

Landlord AND Tenant — Action fok Rent — Construction of Contract of 
Lease. 

Plaintiff and défendant corporations entered into a contract by wliicli 
plaintiff agreed to furnish $22,000 for tlie érection of a canniug factory, 
whicli défendant agreed to rent, paylng as annual rent 10 per cent, on 
its cost, and aiso to purchase each year, at par value, not less tlian 10 
per cent, of tlie capital stock of plaintiff from its stockliolders, until it 
was ail absorbed. Udd, that under such contract the rent was to be 
computed on $22,000, tlie original cost of tlie factory, without including 
the cost of additions and improveinents made by défendant after it took 
possession, but tliat défendant was bound to pay sucli rental until it liad 
taken up ail plaintiff's stock, whether it occupied tlie factory or not. 

In Error to the Circuit Court of tlie United States for the Southern 
District of lowa. 

Warren Switzler (Charles G-. Ryan, William A. Prince, Jacob Siins, 
and George H. Thunimel, on the briefi, for plaintiff in error. 
John N. Baldwin, for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANEORN, Circuit Judge. This is an action at lavv for rent re- 
served in a contract. The court below tried it without a jury, made 
a spécial finding of facts, and rendered a judgment for .|2,200 and inter- 
est for the rent for the year 1893, and for |2,200 and interest for rent 
for the year 1894, found that the rent for 1893 had not been paid, but 
held that the plaintiff in error, the (îrand Island Canning Company, 
was not entitled to recover the rent for this year, because neither tlie 
Council Bluffs Canning Company, one of the défendants in error, nor 
its lessees or grantees, wlio had occupied the leased promises in 1893 
and 1894, were in occupancy thereof in 1895. The défendants in 
error Daniel W. Archer, George A. Keeline, and Samuel Haas were 
guarantors of the contract of the Council Bluffs Canning Company. 
The only errors assigned are that the court should hâve concluded from 
the facts that the rental under the contract was |3,810, instead of 
$2,200, per annum, and should bave concluded that the plaintiff in 
error was entitled to judgment for rent for the year 189,5. The facts 
found by the court below which are material to the détermination of 
the questions presented by this assignment are thèse : On Mareh 18, 
1887, the Council Bluffs Canning Company made an agreenient with 
the Grand Island Canning Company whereby the latter company prom- 
ised to furnish |22,000 for the purpose of purchasing a site and erect- 
ing a canning factory at Grand Island, in the state of Nebraska, and 
the Council Bluffs Company agreed to furnish any additional capital 
required to complète this factory, and to fulflll the promises contained 
in the following stipulation of the contract: 

"ïhe party of the tirst part [the Council Bluffs Canning Company] hereby 
undertakes and agrées to rent said property, from the time of its completion 
ready for use and occupancy, at au annual rental ecjual to ten per cent, of 
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the actual cost of said property, to keep tlie same insured for tlie reasonable 
amount of its cost, and îo purchase annually and take from the stockholders 
of the paity of the second part [the Grand Island Oanning Company], at its 
face or par value, and they (the second parties) hereby agrée to sell thereat, 
not less than 10 per cent., and as much more as said first party may elect, 
of the capital stock of the party of tlie second part, which shall in no case 
he issued for an amount more than twenty-two thousand dollars, unto the 
parties furnishing that amount, excepting as hereinafter provided, and to as 
much less as the plant may actually cost when completed." 

The Grand Island Company furnished the $22,000, and the factory 
was completed according to the agreement, and turned over to the 
Council Bluffs Canning Company, about July 10, 1887. At the end 
of the first year, in 1888, the Council Bluffs Company redeemed 10 
per cent, of the original stock of the Grand Island Company, by pay- 
ing the sum of f 2,200; and altogether it then advanced |15,000 or 
116,000 to that company, and received some of its stock therefor. 
There were other facts found by the court below, but noue that in 
any way affect the détermination of the questions now at issue. 

The contention that the annual rental was |3,810, instead of $2,- 
200, is without foundation. The contract was that this rental should 
be 10 per cent, of the actual cost of the -property. The cost intended 
by the parties to the agreement was evidently the first cost, the 
original cost, — not the cost of tlie factory, with the additions and im- 
provements which may liave been subsequently made to it; and there 
is nothing in the findings of the court to show that this cost exceededi 
the 122,000 originally furnished by the Grand Island Company. 

The position that the liability of the Council Bluffs Company to pay 
the rent was not limited by its occupancy of the property, or by the 
occupancy of its grantees or lessees, is of a différent character. Ee- 
peated readings of the contract hâve failed to bring to our attention 
any such limitation. The substance of the agreement was that the 
stockholders of the Grand Island Company would furnish to tlie Coun- 
cil Bluffs Company on July 10, 1887, a factory which should cost 
$22,000, and that the Council Bluffs Company would pay this -122,000 
back to them, in annual installments of not less than 10 per cent., 
on or before 10 years, and that until it did so, or until the 10 years had 
expired, it would pay their company a rental of f2,200 per year. 
There is no intimation in the contract that the liability of the Council 
Bluffs Company to pay this rent, or to repay this money, or to per- 
form any of its corenants, was conditioned upon its continued occu- 
pancy of the factory, and by the plain terms of the agreement the 
Council Bluffs Company promised as positively to pay the rent of 
1895 as it did to pay that of any previous year. Tbe judgment be- 
low should hâve included |2,200 and interest for the rental of the 
year 1895. That Judgment must be reversed, and the case remanded 
to the court below, with directions to enter a judgment for the rental 
of tlie years 1893, 1894, and 1895, with interest, and it is so ordered. 
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DAVIS V. BOHLE et al. 

(Circuit Court of Appeals, Eiglitli Circuit. February 1?>, 1809.) 

No. 12. 

l. Bankbuptcy— Effect on Assigkment fo» Ckeditobs. 

Under Banliruptcy Act 1898, § 3, declaring that it shall be an act of 
bankruptcy if a person shall bave "made a gênerai assignment for the 
benefit of bis creditors," sucb an assignment is voidable at the instance 
of creditors; and, if proceedlngs in bankruptcy are instituted against 
the assignor within four montbs thereafter, an adjudication therein will 
avoid the assignment, and the trustée in bankruptcy may recover the 
assigned estate, or its proceeds, from the assignée. 

i. Same — Pbopekty in Possession op Volcntaky Assignée. 

Where a debtor bas made an assignment of bis property for the benefit 
of bis creditors, and a pétition in bankruptcy is filed against him, alleging 
such assignment as an act of bankruptcy, and bis assignée Is In posses- 
sion of the estate, has had the same appraised, and is about to make 
sale thereof, the court of bankruptcy has jurisdiction to enjoin such 
assignée from proceedlng further with tlie administration of the estate, 
and to appoint the marsbal to take charge of the property assigned, and 
to hold the same until the dismissal of the pétition or the appointment 
of a trustée. 

Pétition for Eeview of a Décision of the United States District 
Court for tlie Eastern District of Missouri in Banlcruptcy. In re 
Bievers, 91 Fed. 366. Afflrmed. 

Cliester H. Krum, for petitioner. 

William E. Pisse (Henry Kortjohn, on tlie brief), for respondents. 

Before CALDWELL, SAXBORN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge. Tliis is an original proceeding in this 
court; the same being a pétition filed under section 24 of the bank- 
rupt act, approTed July 1, 1898, to review the action of the district 
court of the United States for the Eastern district of Missouri in a 
certain bankruptcy case pending in that court. Attached to the 
pétition for review is a transcript of the record of the district court, 
embodying the order which is claimed to hâve been erroneous. From 
such transcript it appears that on December 6, 1898, Charles F. 
Sievers, at the city of St. Louis, executed a voluntary deed of assign- 
ment in favor of Henry B. Davis, the petitioner, covering ail his 
property and effects, and for the equal benefit of ail of his creditors, 
pursuant to the laws of the state of Missouri regulating voluntary 
assignments (Rev. St. Mo. 1889, c. 8); that on the same day the pe- 
titioner filed his bond as assignée, and took possession of the as- 
signed property and eflfects, consisting of a stock of groceries, ac- 
counts, and other personal property, and certain real estate; that 
in due season the assignée caused appraisers to be appointed and 
an inventory to be taken, in accordance with the local law, and that 
he also obtained from the proper state court permission to sell the 
assigned property and effects; and that a sale was thereupon adver- 
tised by the assignée to be held on December 30, 1898. On De- 
cember 17, 1898, certain creditors of Sievers, the assignor, filed a 
pétition in bankruptcy against him in the district court of the United 
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States for the Eastern district of Missouri, counting upon the afore- 
said assignment as an act of bankruptcy. On December 24, 1898, 
the same creditors petitioned the district court to enjoin the assignée 
froni further proceeding under the deed of assignment to administer 
upon the estate of the insolvent debtor. A hearing having been 
had on said pétition, after due service of process upon the assignée, 
at Which hearing the assignée appeared and made défense, the dis- 
trict court awarded an injunction as prayed for by the petitioning 
creditors, and further entered an order directing Louis C. Bohle, the 
marshal for the Eastern district of Missouri, and one of the respond- 
ents, to talce possession of the assigned property and eiïects, and 
liold them subject to the further order of the court. This latter 
order i s alleged by the petitioner to hâve been erroneous, and this 
court is asked to annul the same, and to direct the restoration of the 
property to the assignée named in the deed of assignment, to be 
administered by him pursuant to the laws of the state of Missouri 
regulating voluntary assignments. 

The main contention on the part of the assignée is that the deed of 
assignment executed December 6, 1898, vested him with an inde- 
feasible title to the assigned property, and that he is entitled to admin- 
ister upon the same pursuant to the laws of the state, notwithstanding 
the commencement of proceedings in banlvruptcy against bis assignor. 
This contention is based on the ground that tlie local assignment law 
was neither superseded nor suspended in its opération by the enact- 
ment of the récent bankrupt act, because the local assignment law 
does not permit préférences, nor provide for the discharge of insolvent 
debtors, when they shall hâve surrendered their property for the 
beneflt of their creditors, and because ail assignments made under 
the local law are purely voluntarv. Ogden v. Saunders, 12 Wheat. 
213; Mayer v. Hellman, 91 U. S. 496; Boese v. King, 108 U. S. 379, 2 
Sup. et. 705; Manufacturing Co v. Hamilton (Mass.) 51 N. E. 529. 

It is further urged that congress must hâve intended by the récent 
bankrupt act to permit' an assignée in a deed of assignment which 
is executed under such a law as prevails in Missouri to administer 
upon the assigned estate committed to his charge, pursuant to the 
local law, because the bankrupt act fails to déclare in express terms 
that such deeds of assignment shall be deenied void, as to creditors 
of the assignor, if he is subsequently adjudged a bankrupt, or to pro- 
vide that the trustée in bankruptcy may recover the assigned property 
and effects from the assignée. We are of opinion, however, that 
this latter contention is untenable, for the reason that it fails to give 
due eflfect to that clause of section 3 of the bankrupt act which dé- 
clares, in substance, that the making of a gênerai assignment for 
the beneflt of creditors shall be "an act of bankruptcy." This was 
but another form of sayiug that if a person, subject to the provisions 
of the act, should make a gênerai assignment, it should entitle his 
creditors to hâve him adjudged a bankrupt within four months after 
the commission of the act, and to hâve his estate administered by a 
trustée or trustées of their own sélection, pursuant to the provisions 
of the act, rather than by the assignée who had been chosen by the 
insolvent debtor for that purpose. Inasmuch as an assignée under 
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a voluntary deed of assignment is not a purcliaser for value of the 
assigued property, but is merelj an agent or trustée of the assignor 
and liis ereditors, and holds tîie assigned property solely for tlieir 
benefit, eongress, when it provided tliat a gênerai assignment should 
be regarded as an act of baalcruptcy, did not deem it necessary to say 
further, and in so many words, that tiie assigned proijerty might be 
talien froni the custody of the assignée at the instance of ereditors, if 
the assignor was subsequently adjudged a banlcrupt. It was assumed, 
no doubt, that by declaring a gênerai assignment to be an act of 
bankruptcy, with ail which that déclaration implied, the assignée 
named in such a deed would take a defeasible title to the assigned 
property, which would instantly fail when the assignor was adjudged 
a bankrupt, and that he wouîd thenceforth be accountable to the 
trustée appointed in the bankruptcy proceedings for the assigned 
property or its proceeds. Such, we think, is the necessary effect of 
the clause making a gênerai assignment an act of bankruptcy, when 
that clause is read in the light of décisions both in this country and 
England construing prior bankrupt laws, which décisions nuist be 
presumed to bave been well known to the lawmaker. Tiius, under an 
English bankrupt act (6 Geo. IV. c. 16, § 3), which made it an act of 
bankruptcy if a person executed any frauduleut conveyance or trans- 
fer with intent to defeat or delay his ereditors, it was repeatedly held 
that a voluntary assignment by a debtor of his whole estate for the 
equal benefit of ail his ereditors was an act of bankruptcy, within 
The meaning of the aforesaid statute, not because such a conveyance 
was fraudulent in fact, but because it was construetively fraudulent, 
and in violation of the bankrupt act, in that it provided for a ditferent 
mode of administration upon the eflfects of the insolvent debtor tlian 
that contemplated by the act. Stewart v. Moody, 1 Cromj). M. & R. 
777; Barnes v. Rettew, 2 Fed. Cas. 868, and cases there cited. The 
same view, in substance, was taken with respect to our own bankrupt 
law of March 2, 1867 (14 Stat. 517, c. 176). The thirty-ninth section 
of that act declared, in substance, that if one who was insolvent, or 
in contemplation of insolvency, should make any gift, grant, sale, con- 
veyance, or transfer of his property, with intent by such disposition 
thereof to defeat or delay the opération of the act, he should be 
deemed to hâve committed an act of bankruptcy; and it was re- 
peatedly held that a gênerai assignment by an insolvent debtor for 
the equal benefit of ail his ereditors was an act of bankruptcy, within 
the meaning of this provision, because of its tendency to defeat or 
delay the opération of the act by providing a différent method of ad- 
ministration than that contemplated by the act, and that the same 
conclusion would hâve followed in view of the English décisions con- 
struing the B]nglish bankrupt act, from which ours was in part bor- 
rowed, even if our act had stopped with the single déclaration that 
conveyances by an insolvent debtor with intent to delay, defrand, 
or hinder his ereditors should be deemed an act of bankruptcy. 
Barnes v. Rettew, supra; In re Beisenthal, 3 Fed. Cas. 76; Globe Ins. 
Co. V. Cleveland Ins. Co., 10 Fed. Cas. 488, and cases there cited; In 
re Burt, 1 Dill. 439, Fed. Cas. No. 2,210. We think, therefore, that 
when eongress declared, as in the récent bankrupt law, that a gênerai 
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assignment for the beneflt of creditors should be deemed an act of 
bankruptcy, it said, in effect, that conveyances of that nature are op- 
posed to the policy of the national bankrupt act, in that they inter- 
fère witli the course of administration wliich that act contemplâtes, 
and tend, in a measure, to defeat its opération, and that creditors 
of the assignor shall be entitled to treat such assignments as void, 
if, within the period named in the act, they so elect. 

The view last expressed (that whatever title an assignée acquires 
by a deed of gênerai assignment is rendered nuU and void, if his as- 
signor is subsequently adjudged a bankrupt within the statutory 
period) is strongly reinforced by the further considération that if such 
is not the resuit of the adjudication, and if the contention mado in the 
présent case prevails, then the creditors of a person who makes a 
gênerai assignment will dérive little or no beneflt from the commence- 
ment of bankruptcy proceedings against him, since such proceedings, 
if instituted, will only resuit in a discharge of the insolvent debtor. 
If it be held that the assignée named in a deed of gênerai assignment 
is entitled to hold the property committed to his charge, and adminis- 
ter the same pursuant to local laws, although the assignor is adjudi- 
cated a bankrupt, then the singular, not to say absurd, resuit will 
follow, that the creditors of the assignor will be deprived of the bene- 
flt of ail the provisions of the national bankrupt act which relate to 
the disposition, control, and management of bankrupt estâtes. In 
other words, a law which was intended in part, at least, for the beneflt 
of creditors, will be rendered practically valueless, as to them, in 
those cases where the debtor makes a gênerai assignment. It is one 
of the fundamental rules for the construction of statutes that they 
should receive a sensible interprétation, and that a construction should 
always be avoided which in its practical opération tends to defeat any 
of the purposes of the statute, or which leads to an absurd consé- 
quence. Exceptions may be presumed, or words omitted or supplied, 
when it is necessary to accomplish the obvions intent of the lawmaker 
and to prevent injustice or oppression. U. S. v. Kirby, 7 Wall. 482; 
Hevdenfeldt v. Mining Co., 93 U. S. 634; Ghurch of Holy Trinity v. 
U. S., 143 U. S. 457, 460, 461, 12 Sup. Ot. 511; Scott v. Latimer, 
33 G. O. A. 1, 89 Fed. 843; Thurber v. Miller, 32 U. S. App. 209, 
14 0. 0. A. 432, and 67 Fed. 371. We feel confident that congress 
did not intend by the récent bankrupt act to commit the administra- 
tion of any insolvent estate to an assignée chosen by the bankrupt, 
who should be free from the control of the bankruptcy court having 
jurisdiction over the person of the bankrupt, or to deprive the credit- 
ors of a bankrupt in any case of those rights and remédies that hâve 
been carefully provided by congress to secure a faithful, economical, 
and uniform management of bankrupt estâtes. It follows, therefore, 
that a construction of the act which would lead to the aforesaid re- 
sults should be rejected. 

It is proper to add that the question at issue in this case, besides 
having been carefully considered by the trial court (In re Sievers, 91 
Fed. 366), has been recently considered, in an elaborate opinion, by 
Judge Brown, of the Southern district of New York, in Ee Grutwillig, 
90 Fed. 475, 480. In the latter case it was held (and we flnd no 
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occasion to question the soundness of that view) tliat the provisions 
of section 70 of the récent bankrupt act are in themselves sufficient 
to vest the trustée in bankruptcy, when appointed, with the title to 
property of the bankrupt held by an assignée under a gênerai assign- 
ment for the beneflt of creditors, executed, as in this case, prior to 
proceedings in bankruptcy, if an adjudication subsequently follows 
AV'lthin the statutory period of four months. That section déclares, 
in substance, that the trustée shall be vested by opération of law witli 
tlie title of the bankrupt to "jjroperty transferred by him in fraud of 
his creditors"; and, as Judge Brown well observes, the fraud therein 
referred to is not limited to frauds arising, as at common law, from 
the intent of the bankrupt, but cornprehends as well those construct- 
ive frauds whieh consist in making conveyances like a gênerai assign- 
raent, which, if suffered to stand, will impair substantial rights con- 
ferred on creditors by the bankrupt law, — such as the riglit to hâve 
the estate administered by a trustée of tlie creditors' own choice, and 
under and subject to the provisions of the act and the control of the 
proper bankruptcy court. 

In conclusion, it is only necessary to say that the trial court, in our 
judgment, pursued the proper course and took the proper steps to re- 
cover the assigned property from the assignée, and préserve it for 
the time being until the assigner had been adjudicated a bankrupt, 
and a trustée had been selected by the creditors. Full warT'ant for 
ail that was done in this respect is to be found in section 2 of the act, 
which empowers courts of bankniptcy, in substance, to appoint re- 
ceivers or marshals, upon application of parties in interest, to take 
charge of the property of bankrupts after the flling of pétitions 
against them, for the préservation of their estâtes, and to make such 
orders, issue such process, and enter such judgments as may be neces- 
sary for the enforcement of the provisions of the act. The regularity 
of the proceedings taken by the lower court, in our judgment, cannot 
be successfully criticised. The case before us being a pétition to re- 
view the action of the trial court, it results from what has been said 
that the pétition for review must be dismissed, and the action of the 
district court stand approved and confinned. It is so ordered. 



In re JOHN A. EÏHEKIDGE FURNITUEE CO. 
(District Court, D. Kentucky. February 14, 1899.) 

1. Bankruptcy — Suspension op State Insoltekcy Laws. 

Tlie enaetinent by congress of a national bankruptcy law suspends the 
opération of state iusolveney laws. 

3. Same— Appointmekt of Kkceivee Pending Ad,judicatton. 

Where proceedings in banlvruptcy are instituted against a corporation, 
on the grouud of its having ma de a gênerai assignnumt for the beneflt 
of creditors, and the answer admits tlie insolvency of the eompany and 
the making of the assignment, and the assignée is in possession of the 
estate, and is proceeding to administer the same under tlie direction of a 
State court, in accordance with tlie insolvency law of the state, the court 
of bankruptcy has jurisdiction to appoint a receiver to take charge of the 
estate pending the adjudication in bankruptcy. 
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«. Samb. 

On an application to the court 6f bankruptcy for tlie appointment of 
a reoeiver of the prûperty of an insolvent corporation, against wliicli 
proeeedings in inroluntary bankruptcy are pending, tlie act of banli- 
riiptcy cliarged l)eing tlie mailing of a gênerai assignment for creditors, 
where it appears that the assignée is a oreditor of the corporation, and 
desh-es the appointment of a receiver, and that he is perfectly solvent, is 
in possession of the assigned property, and has had the same inventoried 
and appraised, snch assignée uiay hiuiself be appointed ret'eiver, upon 
giving a bond, to be approved by the court, for the faithful performance 
of his duties as such receiver. 

4. Samb — Pleading — Answeb. 

In proceedings in involuntary banlvruptey, the allégation of the pétition 
that the petitioning creditors hâve provable claiins which amount, in the 
aggregate. in excess of the value of securities held by thrm, to .*5()0, 
is not met by an answer that they had not provable claims to tlie required 
amount at the time of the commission of the act of bankruptcy charged. 

5. Same— Inïbkvention— Crbditors Joining in Pétition. 

The requisite number of creditors having tiled a pétition in involuntary 
bankruptcy, other creditors of the respondent, having provable claims. 
may intervene and join in the pétition. 

In Bankruptcy. On motion for the appointment of a receiver. 

W. W. & J. K. Watts, for petitioning creditors. 
Fred Forclit, for alleged bankrupt. 
J. E. W. Smitli, for assignée. 

BAEE, District Judge. The Marietta Chair Company, the Phœnix 
Manufacturing (îompany, the Xorthwestern Wire-Mattress Company, 
and the Illinois Glass Company, four creditors of the John A. Ether- 
idge Furniture Company, hâve iiled a pétition to déclare that company 
an involuntary banknipt. The grounds alleged in the original péti- 
tion are that the John A. Etheridge Furniture Company, being in- 
solvent, on the 20th day of January, 1899, made, executed, and de- 
livered to John J. Hyatt a gênerai deed of assignment of ail of its 
property for the beneflt of its creditors, which assignment was duly 
executed, acknowledged, recorded, and delivered. This is the only 
ground alleged in the pétition filed January 21, 1899. However, in 
a pétition which seems to be intended to be a pétition for the ap- 
pointment of a receiver, flled January 31, 1899, the same petitioners 
hâve set out that John J. Hyatt, the assignée in the gênerai deed of 
assignment executed on the 20th day of January, 1899, was a créditer 
of the Etheridge Furniture Company in a large sum of money, and 
that he now holds money and securities for money and other évidences 
of debt, belonging to the Etheridge Furniture Companj-, in his ca- 
pacity as creditor, and which had theretofore been transferred to him 
(Hyatt) as creditor, for a pre-existing debt, and in préférence to the 
creditors of the said Etheridge Furniture Company, including the pe- 
titioners. It is also alleged that said Etheridge Furniture (^ompany 
executed and acknowledged a chattel mortgage to one Charles G. 
Hulsewede, to secure said Hulsewede in his indorsement of a note 
of $5,700 executed by said furniture company to said Hyatt; that this 
mortgage is dated the llth of August, 1898, but was not recorded un- 
til the 20th of January, 1899; that said Hyatt got the beneflt of said 
|3,700 note; and that it is a device by which he gets a préférence 
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over the creditors of said company, through the agency of the chattel 
mortgage given to Hulsewede. This i>etition was filed on the 31 st 
of January, when a motion was made for the appointment of a re- 
ceiver by the petitioning creditors. The motion for the appointment 
of a receiver was laid over until the 2d of February, with leave to 
both sides to file affldavits. On tliat day, John G. Hyatt, against 
whom a subpœna was issued on the original pétition, filed an answer, 
as did also the Etheridge Furniture Company. The answer of the 
furniture company admits that it was insolvent on the 20th day of 
January, 1899, and that it then made a gênerai assignment for the 
beneflt of its creditors to the assignée, Hyatt, and sets ont what seems 
to be intended as grounds why it should not be declared an involun- 
tary bankrupt : (1) It dénies that the petitioning creditors had daims 
provable against that company in excess of securities held by them, 
amounting to the sum of fôdO; (2) it is alleged that the assignée, 
Hyatt, named in the gênerai deed of assignment, has (jualifled and 
accepted the trust, and takeii possession of ail of the assets of the de- 
fendant, and that on the same day, to wit, on the 20th of January, 
1899, said Hyatt, as assignée, filed in the Jefferson circuit court of 
Louisville, Ky., against the petitioners and other creditors of said 
furniture company, his bill in equity, and thereby placed said assigncd 
estate in the hands of said court, and that said court is now directing 
and administering said trust estate in the law and equity division of 
said court. The assignée, John J. Hyatt, filed his answer on the 
same day, in which he dénies that the furniture company lias in any 
way or manner made a préférence to him over the other creditors in 
the pétition, and dénies that he had anything to do with, or is in any 
manner interested in, the mortgage of the furniture company to 
Cliarles G. Hulsewede, or that he knew of the existence of said mort- 
gage or its exécution, or of its being of record until after the assign- 
ment was made. He allèges that he is executing the deed of assign- 
ment, collecting the debts, and rc>ducing the assigned property to 
money. He also allèges that he is the largest creditor of the furni- 
ture company, and insists that he should hâve a voice in its liquida- 
tion, and allèges that he is solvent, and abundantly able to respond 
for any of the trust estate that may come into his hands, and desires, 
if the court should appoint a receiver, that he himself should be the 
receiver appointed. 

The only motion before the court is the motion to appoint a re- 
ceiver, as the question of the involuntary bankruptcy was not ripe 
for considération; and that raises the question of whether the fact of 
the gênerai assignment under the state law, and its being adminis- 
tered in the state court, is a sufBcient reason why this court should 
not take jurisdiction of the motion to appoint a receiver. The mak- 
ing of the gênerai assignment for the beneflt of creditors is one of the 
acts of bankruptcy prescribed by the bankrupt act, and as the in- 
solvency of the furniture company at the time of the exécution of this 
assignment is admitted by the furniture company, the question arises 
whether or not this court should appoint a receiver to take possession 
of the assets of the furniture company before said company has been 
adjudicated a bankrupt. As congress has been empowered by the 
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fédéral constitution to pass a bankrupt law, it may be assumed, we 
think, as true, that the jurisdiction of the bankrupt court is exclusive, 
and must be so far as is necessary to adjudicate that the party is a 
bankrupt, and to settle and liquidate the estate of the bankrupt thus 
declared, and that this jurisdiction cannot be concurrent with that of 
the State courts, but must be exclusive, and that the insolvent laws 
of the State are suspended after the passage of the bankrupt act. 
Subsection B of section 71 provides : "Proceedings commenced under 
said insolvent laws before the passage of this act shall not be affected 
by it." This would clearly indicate that proceedings commenced after 
the passage of the bankrupt act cannot be effectuai to prevent the 
administration of the bankrupt estate in bankruptcy. To allow the 
bankrupt to sélect the trustée to administer upon his estate, instead 
of the creditors, as provided in the bankrupt act, or to allow the state 
court to take jurisdiction of the estate of the bankrupt, and administer 
and distribute it, would eflfectually destroy the efficiency of any bank- 
rupt act that might be enacted by congress, and thus eflfectually de- 
stroy the power granted to congress to pass a bankrupt act. This 
View is taken by Judge Brown, district judge of the Southern district 
of New York, in the well-considered case of In re Gutwillig, 90 Ped. 
475; and by Judge Seaman, of the Eastern district of Wisconsin, in 
Re Bruss-Eitter, Id. 651; and also by the suprême court of Massa- 
chusetts, in Manufacturing Co. v. Hamilton, 51 N. E. 529. It fol- 
lows, therefore, we think, notwithstanding the furniture company 
has not yet been declared a bankrupt, in view of its admission of the 
grounds of bankruptcy, this court ought to grant the motion for the 
appointment of a receiver. 

The déniais and allégations of the answer of the furniture company 
are so indeflnite in regard to the amount of debt due the petitioning 
creditors that I do not think it makes an issue upon the question of 
those creditors having an indebtedness exceeding |500. It is true 
that they deny the Illinois Glass Company has a claim of |14.85 or 
any other sum ; but tliis is the only explicit déniai as to the indebted- 
ness of the petitioning creditors, and this is a vei-y small part of the 
clatms set ont. The déniai that the petitioning creditors, at the time 
of the exécution of the gênerai assignment, had claims provable 
against the furniture company in excess of securities held by them, 
amounting to the sum of |500, is not material, ïhe allégation of the 
pétition itself is that they had provable claims amounting in the ag- 
gregate in excess of securities held by them to the sum of |500, not 
that they were creditors to that amount at the time of the assignment. 
The West Michigan Furniture Company, a Michigan corporation, and 
Showers Bros., tenderéd, on the 2d of February, an intervening 
pétition to be made co-petitioners with the Marietta Chair Company, 
etc., against the Etheridge Furniture Company, and asking to join in 
the prayer of the original pétition. Thèse creditors allège claims 
against the furniture company of over $1,200. This application will 
be granted, and said parties will be made co-plaintiffs with the origi- 
nal petitioners. 

In view of the fact that the défendant Hyatt desires the appoint- 
ment of a receiver, and is perfectly solvent, and has heretofore had 
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inventories and appraisement made of the bankrupt property, I think 
it is désirable that he sliould be appointed receiver. He must, how- 
ever, give a bond to be approved by the court in the sum of |8,000, 
for the faithful performance of his duties. 



MATHER et al. v. COE et al. 

(District Court, N. D. Oliio, E. D. February 27, 1899.) 

No. 83. 

1. BaNKRUPTCY— FOKM OF PETITION AGAXNST PaRTNEKSIIIF. 

No officiai form liaving been prescribed for a pétition in involuntary 
banliruptc-y against a partnership, form No. 3 (the gênerai form of a 
creditors' i)etitioii) is to be usetl for that purpose, witli sucli adaptations 
as will meet the exigencies of the particular case. 

2. Samb — Plbading— MuLTiFAKious Mattek in Pétition. 

It is improper to incorporate in a creditors' pétition for an adjudication 
In involuntary bankruptcy allegattous charging other creditors with 
having received voidable préférences, or a prayer for the seizure of prop- 
erty of the alleged bankrupt in the possession of adverse claimants, or a 
prayer for an injunction forbidding a receiver of the respondent, appointed 
by a State court, to distribute the property in his haiids, as sucli matters 
can only be litigated in a separate proceeding. Such allégations and 
prayers are multifarious, and will be considored as stricken out. 

3. Samb — Answer — Form No. 6. 

An answer to a pétition in involuntary bankruptcy sliould foliow the 
simple form of déniai prescrilied by form No. 0. If responsive to multi- 
farious matter in the pétition, or unnecossarily défensive, it must be 
prepared in proper form, and refiled as of the original date; the original 
answer, however, remaining on file. 

4. Same — Aots of Bankruptcy — Préférence. 

Where two members of an insolvent partnership, with the knowledge 
of their co-partners, and without opposition on their part, filed in a state 
court a pétition for the appointment of a receiver to take possession of 
ail the partnership property, and administer it under the insolveney laws 
of the State, and a receiver was accordingly appointed by the court, who 
took possession, and paid the claims of certain creditors entitled to pri- 
ority under the state laws, to an amount greater than would be allowed 
to the same creditors under the bankruptcy act, held, that the flrm had 
committed an act of bankruptcy, in procuring or suiïering a transfer of 
its property, enabling such creditors to obtain a préférence through légal 
proceedings. 

In Bankruptcy. Pétition in involuntary bankruptcy against the 
défendants, individually and as co-partners. 

Iloyt, Dustin & Kelley, for petitioning creditors. 

Dickey, Brewer, Bentley & Mc(jowan, for défendants. 

Kline, Carr, Toiles & Goff and Gilbert & Hills, for certain creditors. 

EICKS, District Judge. This is an involuntary proceeding in bank- 
ruptcy. The original pétition was filed December 24, 1898. In its 
form and prayer it goes beyond the simple requirements of the form 
of an involuntary pétition in bankruptcy, and interjects controversies 
between creditors that properly belong only to suits between a trus- 
tée in bankruptcy, when appointed, and the creditors who are alleged 
to hâve received voidable préférences or transfers of property. This 
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will be readily seen by référence to form No. 3 for a créditer s' peti- 
tionj as prescribed by the suprême court. It does net seem to hâve 
prescribed any form for a creditors' pétition against a partnership, 
but clearly intends tliat the form No. 3 shall be used for that purpose, 
by iilling in the slœleton blanks to meet the case of a partnership; 
and there is, of course, an implication of gênerai power to adapt thèse 
forms to the exigencies of any particular facts which need to be 
pleaded. 

The pétition in this case assumes that it may unité causes of action 
of the trustée, when appointed, against the preferred creditors. It 
prays that a warrant may issue to talîe possession of the assets, which 
is an entirely supplemental proceeding, even as against the bankrupt 
(Banljruptcy Law, §§ 3c, 69), and, as to the prayer that the warrant 
may extend to the seizure of the banlirupt's property, in wliosesoever 
hands it may be found, is an impossible prayer in the creditors' in- 
voluntary pétition. That cannot be done until after an adjudication 
in bankruptcy, and only by the trustée, under section 60 of the bank- 
ruptcy statute. The duty of receiving the property is conferred upon 
him, and not the petitioning creditors. The alleged preferred cred- 
itors, or any receiver or assignée holding for them, must be parties 
to such a proceeding, and must hâve their day in court to be heard and 
défend against it. It does not follow that laecause the alleged bank- 
rupts hâve committed an act of bankruptcy, as charged, that even 
the trustée can recover the property from adverse holders. What is 
to be the effect of the adjudication on the property transferred, and 
its adverse holders, is a matter for future considération, when the 
necessary proceedings by the trustée are taken against the adverse 
claimants. If, before the trustée can be appointed, it be necessary for 
the petitioning creditors to take steps to save the property pendente 
lite, and while the contest over the adjudication is pending, that must 
be done by spécial proceedings in a court of compétent jurisdiction, 
whether this court or some other court, wherein the adverse holders 
are made parties défendant, and given a day in court to be heard 
against the proposed seizure. The fourteenth amendment of the con- 
stitution requires this, as otherwise the seizure could not be "due 
process of law." They must hâve notice of such steps as are taken, 
to make the proceeding valid. Hence the spécial prayer of this péti- 
tion, that W. A. Creech, the receiver appointed in the state court, be 
enjoined from disposing of the property in his hands, is wholly inad- 
missible, and foreign to this proceeding. The pétition is, for the 
reasons above stated, multifarious. 

Moreover, as before stated, in provisional proceedings either to pré- 
serve the property taken by the creditors pending the contest over the 
involuntary bankruptcy pétition of creditors, or by the trustée after 
adjudication, the adverse holders of the property hâve a right to show 
that, notwithstaûding the act of bankruptcy alleged, the property in 
their hands cannot be taken, because "they had no reasonable cause 
to believe" that the act complained of as a préférence by the bank- 
rupt "was intended thereby to give a préférence." Bankruptcy Law, 
§ 60b. They hâve had no such opportun! ty in this casie, hâve not been 
made parties to this pétition, and hâve had no notice, and could not 
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have been in this proceeding, which is a mère pétition for an adjudi- 
cation through involuntary proceedings. It is true tliat, by section 
o'jf, other creditors than the original petitioners are granted the privi- 
lège of appearing and joining in the pétition, or "tile an answer and 
be heard in opposition" to an adjudication. But this is purely a vol- 
untary privilège, and they cannot be compelled to appear. What 
would be the légal effect of such an appearance and défense on their 
part as relates to their right to hold the property, if the case be 
decided against them and an adjudication be had, we need not now 
inquire, because no creditors have appeared in opposition. The re- 
suit is that this pétition in involuntary bankruptcy must be conflned 
to the simple purpose of form Xo. 3, and ail the multifarious matter 
as to outside parties, other than the alleged bankrupts, be considered 
as stricken out. 

Similarly, the answer is not in the siiïiple form of déniai of bank- 
ruptcy, to be flled in the involuntary proceedings by creditors, as is 
prescribed by form No. 6 of the suprême court rules in bankruptcy. 
It answers the multifarious matter found in the creditors' pétition. 
It is sufiicient in substance, as a comjjliance witli form No. 6, to 
présent the issue of a contested adjudication, but is misleading and 
unnecessarily défensive in its statements. It must be refiled as of 
the original date, in the simple form of the suprême court rule (form 
No. 6). But it must remain on file as it is in the original answer. 
The pleadings then stand, in conformity to the bankruptcy rules, as 
a creditors' pétition, on form 3, and the alleged bankrupt's déniai, 
on form 6. 

We will proceed, therefore, to consider whether the acts of bank- 
ruptcy alleged to have taken place in the pétition are true. The péti- 
tion avers: 

Tliat "wltliin the four ealendar months next preceding the date of the filing 
of this pétition, said Coe, Powers & Company, and the individual members 
thereof, did commit acts of banliruptcy, within the meaning of said act, at 
the dates and in the manner herein more fully set forth, and wlùle the said 
firm of Coe, Powers & Company, and the individual members thereof, were 
insolvent to their own knowledge, to wit: Tbat on or about the 27th of 
A-ugust, 1898, the said Benjamin F. Powers and the said George E. Needham, 
members of the co-partnerehip of Coe, Powers & Company aforesaid, with 
the linowledge, assent, and approval of their remaining to-partners, Henry 
Ij. Coe and Eubert C. Powers, flled in the common pleas court of Cuyahoga 
county, Ohio, their pétition, wherein they askpd said court to appoint a re- 
ceiver to take possession of ail the property of said co-partnership of Coe, 
Powers & Company, and in said pétition admitted their inability, and the in- 
ability of said Coe, Powers & Company, to pay délits; that upon said pétition 
fiuch proceedings were had that the said court of common pleas of Cuyahoga 
county, Ohio, on said August 27th, 1898, appointed W. A. Creeeh as receiver 
of said Coe, Powers & Company, with authority to take possession of ail the 
Ijroperty, assets. and crédits of the said Coe, Powers & Company; that on 
said August 27th, 1898, the said W. A. Creeeh duly qualified as such receiver. 
and on said day took possession of ail of said property, assets, and crédits of 
the said Coe, Powers & Company, and lias ever since remained in such pos- 
session; and that the affairs of said co-partnership have not been finally 
-settled. That your petitioners are informed and believe. and upon such in- 
formation and belief so state the fact to be, that the total liabilities of the said 
co-partnership of Coe, Powers & Company are in excess of the sum of $60,000, 
aud that its total assets, of every nature, kind, and description, do not exceed 
the sum of $15,000; that under and by virtue of the laws of the state of 
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Ohio each and everyof the individual members o£ the said co-partnership o£ 
Coe, Powers & Company are individually liable for the debtg of the said co- 
partnershlp." 

Do the facts as herein chargea constitute an act of bankruptcy, 
within the meaning of the statute? Section 60a provides: 

"A person shall be deemed to hâve given a préférence If, being insolvent, 
he has procured or sulïered a judgment to be entered against hlmself in favor 
of any person, or made a transfer of any of his property, and the effect of 
the enforcement of such judgment or transfer will be to enable anyone of 
his ereditors to obtain a greater percentage of his debt than any other of his 
creditors of the same class." 

Did said flrm, or the members thereof, "procure or suffer" their 
property to he transferred, so that the distribution of the same would 
worii a préférence through légal proceedings to one créditer over an- 
other? The allégation is, as already ouoted, that, in August, 1898, 
Benjamin P. Powers and George E. JNeedham, two members of the 
firm of Coe, Powers & Co., flled a pétition in a court of Cuyahoga 
county, Ohio, asking for the appointment of a receiver to take posses- 
sion of ail the property of said partnership, admitting their inabiUty 
to pay the firm's debts. Now, while it is true that the two members 
of the firm flled the pétition, and actively prepared to prosecute it, 
the other two members did not oppose such proceedings. If they had 
been solvent, and personally able to pay their own debts and those 
of the firm, and did not intend to aid or abet an act of bankruptcy, they 
would certainly hâve taken some steps in court to make their pur- 
pose known and effective. It appears, from the testimony and the 
records, that they hâve not yet flled an answer denying the allégations 
of their co-partners. It therefore seems to me that the court is en- 
tirely justifled in flnding that they "procured or suffered" their part- 
nership property to be transferred by order of the court to a receiver 
appointed by said court to take possession of ail the partnership 
property and administer it under the insolvent laws of Ohio, and that 
a préférence to certain creditors appears through the opération of an 
Ohio statute allowing claims for labor and services rendered to the 
alleged bankrupts, the receiver having paid them the amount allowed 
by the Ohio statute, which is greater than the sum flxed for the same 
services in the bankruptcy act. Any disposition or payments by 
the receiver of the state court to creditors entitled to a préférence 
under the state law is such a final disposition of the property of the 
bankrupt affected by the préférence as will complète the aot of bank- 
ruptcy, under section 3, subsec. 2. 

It being established by the proof that any one of the alleged acts 
of bankruptcy mentioned in the pétition has been committed by the 
défendants, it is not necessary to consider any others as allegod or 
established by the proof. It only remains to direct that the défendants 
to the pétition be adjudicated bankrupts, according to the prayer 
thereof, and that the clerk be directed to enter the order of adjudi- 
cation as prescribed by form 12 of the rules of the suprême court of 
the United States, which is ordered accordingly. 
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In re GUTWILLIG. 
(Circuit Court of Appeals, Second Circuit. January 23, 1899.) 

1. Bankruptct— Fraudulent Thansfers— Assignment for Creditors. 

A voluntarj' gênerai assignaient for the benefit of creditors, with or 
■witliout préférences, made by an insolvent debtor within four montlis 
prier to tlie fillng of a pétition in banl^ruptcy against liim, is a fraud upon 
the bankruptcy act, and made witli intent to "liinder, delay, and defraud 
his creditors," sinee its necessary effect is to defeat the opération of the 
bankruptcy act, and the right of creditors to such an administration of the 
assets as that act provides, and is therefore void, as against his subse- 
quently appointed trustée in banliruptcy, under section 67 of the banls;- 
ruptcy act (30 Stat. 564). 

2. Same— JuRiSDicTiON— Enjoinikg Asstgneb. 

Where an insolvent debtor makes a gênerai assignment for the benefit 
of creditors, and withln four months thereafter a pétition in bankruptcy 
against him is flled, the court of bankruptcy has jurisdiction, pending the 
hearing on such pétition, to enjoin the assignée from disposing of or 
interfering with the property transferred to him under the assignment. 

In Bankruptcy. Pétition to review an order of the district court 
of the United States for the Southern district of New York. 

In this case, a pétition in involuntary bankruptcy having been filed 
against a debtor who had previously made a gênerai assignment for 
the benefit of his creditors, the district court, on motion of the peti- 
tioning creditors, granted a restraining order forbidding the assignée 
to dispose of the assigned property or its proceeds until the adjudica- 
tion upon the pétition. 90 Fed. 475. And thereupon the assignée 
brought this pétition for review of such order. 

George Fielder, for pétition. 
Stillman F. Kneeland, for respondent. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WATJiACE, Circuit Judge. If the gênerai assignment made by the 
alleged bankrupt would, in the event of an adjudication of bankruptcy, 
be treated as void as against the trustée of his estate, the order en- 
joining the assignée from disposing of or interfering with the property 
transferred pending the hearing was a proper and expédient exertiou 
of the authority conferred upon courts of bankruptcy by clause 15, § 
2, of the présent act. 

The assignment, which was made November 9, 1898, recites the 
insolvency of the assigner, and transfers ail his property and eiïects to 
an assignée for the benefit of creditors, upon the trusts to couvert 
the same into money, and, after paying the expenses of executing the 
trust, to pay ail creditors of the assigner ratably, and in proportion 
to their several demands. 

It is insisted for the appellant that whenever the question arises 
the assignment must be determined to be valid, because it was without 
préférences, and does not appear to hâve been made with any actual 
intent by the insolvent debtor to defraud his creditors. This con- 
tention rests upon the terms of that section of the act which enumer- 
ates what transfers of property by a person M'ho afterwards becomes 
a bankrupt, and what liens upon such property, are void as against 
92 F.— 22 
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the trustée of the estate. Section 67. The section déclares, among 
other things, tiiat "ail conveyances, transfers, assignments, or en- 
cumbrances of his property" made or given by a person adjudged a 
bankrupt within four months prior to the filing of the pétition '"with 
the intent and purpose on his part to hinder, delay, or defraud his 
creditors, or any of them, shall be null and void as against his cred- 
itors, except as to purcliasers in good faitb and for a présent fair con- 
sidération," and ail property transferred and incumbered "as afore- 
said" shall remain a part of his estate, and pass to the trustée. 

We entertain no doubt that a voluntary gênerai assignment, with 
or without préférences, niade by an insolvent debtor within the pre- 
scribed four months, is fraudulent, and intended by him to "hinder, 
delay and defraud" creditors, within the meaning of the section, be- 
cause its necessary effect is to defeat the opération of the bankrupt act 
and the rights of the creditors to such an administration of the assets 
as that act is intended to provide. The reasons for this conclusion, 
and the authorities in support of it, are so fully and satisfactorily set 
forth in the opinion of Judge Brown in the court below that we do 
not deera it necessary to enlarge upon them. They are summarized 
in the following extract from his opinion: 

"Since the time of George II., and even prior, the current of English adju- 
dications, followed by our own, has been that a voluntary assignment of ail 
his property by an insolvent debtor to an assignée of his own choosing, 
though without préférences, is itself an act of bankruptcy, a fraud upon the 
act, and hence a fraud upon the creditors, as respects their rights in banli- 
rnptey, and voidable at the trustee's option, even without an express pro- 
vision to that etï'ect in the statute." 

The citations referred to by him amply sustain the gênerai propo- 
sition. Among the most instructive are Barnes v. Rettew, 2 Ped. Cas. 
868, and Globe Ins. Co. v. Cleveland Ins. Co., 10 Fed. Cas. 488. 

The gênerai purpose of bankrupt laws, and of the présent act, is not 
only to administer the assets of insolvent debtor s on the basis of 
equality, but to secure that resuit by giving to the creditors, and not 
to the debtor, the sélection of the person to be intrusted with the 
administration. To permit the administration to be committed by 
an insolvent debtor, who is on the heels of an adjudication of bank- 
ruptcy, to a trustée selected by himself, and thus be whoUy withdrawn 
from the supervision of the bankrupt court, is irreconcilable with any 
reasonable view of the purpose of such législation. Hence it has been 
almost uniformly adjudged that any disposition of his property by a 
debtor intended to accomplish that purpose is a fraud upon the cred- 
itors, who hâve a right to invoke its protection. That such disposi- 
tion is not one which is fraudulent at common law is immaterial. It 
suffices if its necessary elïect is to defraud, hinder, or delay creditors 
in their rights and remédies under the bankrupt law. 

By the laws of New York and of many of the other states, gênerai 
assignments by insolvent debtors for the beneflt of creditors, if free 
from actual fraud, are valid, notwithstanding they create préférences 
between creditors; and, if the contention urged upon this appeal is 
Sound, such assignments, as well as those which are made to distribute 
the debtor's property ratably, are, by the terms of the section, good 
against the trustée in bankruptcy. The language applies unequiv- 
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ocally to ail transfers or assignments, and déclares those only null 
and Toid wliich are made with the intent and purpose to hinder, de- 
\ay, or defraud creditors, and places an assignment with pre^'erenees 
on the same footing- as one without, because it makes no distinction 
between them. The language also includes, not only assignments 
of every kind, but every kind of transfer or conveyance by wliich a 
debtor may elect to secure a créditer in préférence to or exclusion of 
his other creditors. If it is the meaning of the section to permit préf- 
érences by assignments or other conveyances if they are not fraudulent 
at common law, an anomaly has been introduced into the présent act 
not found in any bankrupt law hitherto enacted in this country or 
England; and it exists in an act, and in the very section, of the act, 
which nullifles préférences obtained by légal proceedings. It is im- 
possible to believe that congress, while precluding a creditor from ob- 
taining préférences over other creditors by légal proceedings, however 
regularly and fairly employed, should hâve intended to permit the 
debtor to sélect one or more favored creditors, and give him or them 
préférence by his voluntary act. The section annuls "ail levies, judg- 
ments, attachments or other liens obtained through légal proceedings 
against a person who is insolvent, at any tirae within four months 
prier to the filing of a pétition in bankruptcy against him," and any 
"lien created by, or obtained in, or pursuant to any suit at law or in 
equity * * * begun against a person within four months before 
the flling of a pétition in bankruptcy by or against such person 
* * * (1) if it appears that said lien was obtained or permitted 
while the défendant was insolvent and that its existence and enforce- 
ment will work a préférence, or (2) the party or parties to be bene- 
flted thereby had reasonable cause to believe the défendant was 
insolvent and in contemplation of bankruptcy, or (3) that such lien 
was sought and permitted in fraud of the provisions of this act, 
« » * provided that nothing herein contained shall hâve the ef- 
fect to destroy or impair the title obtained by such levy, judgment, 
attachment or other lien of a bona fide purchaser for value who shall 
hâve acquired the same without notice or reasonable cause of inquiry." 
Thèse provisions manifest unmistakably the intention of congress 
not only not to permit préférences to be acquired upon the bankruptcy 
of a debtor when he is about to become a banknipt, but also to annul 
ail dispositions of his pro^jerty, except to innocent purchasers, which 
will defeat the rights of creditors to a distribution by the instrumen- 
talities and according to the scheme of the bankrupt act. The pur- 
chaser of a title under a lien acquired by légal process is not pro- 
tected, unless he took it without notice of its preferential origin. The 
purchaser under a voluntary conveyance must not only be a purchaser 
in good faith, but he must be one who has subtracted nothing essen- 
tially from the value of the debtor's assets. They are wholly incon- 
sistent with an interprétation of the clause annuUing voluntary con- 
veyances which will permit such conveyances to stand when intended 
to defeat the opération of the bankrupt act. This clause must be in- 
terpreted in a sensé which harmonizes with the gênerai intent of the 
section as gathered from the other clauses; and, thus read, it annuls 
any conveyance made to impair or defeat the remedy of creditors 
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under the baakrapt act, unless made to a purchaser not in complicity 
with the insolvent, and for a "présent fair considération." 
The order of the district court is aifirmed, with costs. 



In re SAPIRO. 

(District Court, B. D. Wisconsin. January 30, 1899o 

Bankruptcy — Production of Bankbupt's Books— Privilège ahainst Self 
Criminating Evidence. 

A voluntary bankrupt cannot refuse to deliver tlie books of accoimt 
kept by hlm in his business, and necessary to an investigiition of bis af- 
fairs, to his trustée, on tlie ground tliat matter contained tberein might 
tend to criminate liim. If tlie constitutional privilège extends to civil 
proceedings, the flllng of a voluntary pétition in bankruptcy opérâtes 
both as a waiver of such privilège, in relation to the bankrupt's books, 
and as a transfer of the right of custody of the same to the court and 
its ofHcers. 

In Bankruptcy. 

Louis Sapiro, having been adjudged bankrupt on his voluntary pétition. 
was ordered by the référée to deliver to his trustée in bankruptcy certain 
books of account kept in the business which the bankrupt was couducting 
at the time of flling his pétition. tJpon the failure of the bankrupt to comply 
with this order, proceedings were instituted against him for eontempt of 
court. The bankrupt contended that lie should be exeused from producing 
the account books, on the ground that matter contained therein, or the évi- 
dence thus furnished, might tend to criminate him, and clalmed privilège un- 
der the fifth amendment to the constitution of the tfnited States. The référée 
found, as facts, that the said books were in the possession or control of the 
bankrupt, and that they were necessary to enable the trustée to détermine 
the State of the banlvrupt's affairs and for his other purposes; and, as con- 
clusions of law, that the title to said books vested in the trustée as of the 
date of his appointment, and that the bankrupt, in refusing to deliver them, 
was guilty of contumacious eontempt of the orders and directions of the court. 
The referee's findings were certified to the judge for review. 

Bloodgood, Kemper & Bloodgood, for trustée. 
Timlin & Glicksman, for bankrupt. 

SEAMAN, District Judge. Upon careful review of the authori- 
ties, I am satisfied that the bankrupt cannot be exeused from 
production of the account books in question upon the ground of 
constitutional privilège. Whether the privilège exists in favor of 
a witness or party in a civil proceeding, as hère presented, does not 
clearly appear from the décision of the suprême court in Counsel- 
man v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, or in the later 
case of Brown v. Walker, 16 Sup. Gt. 644 ; but I assume, for the pur- 
poses of this case, that it may be invoked in civil, as well as in crim- 
inal, proceedings. Although much stress in thèse opinions is plaeed 
upon the distinction that the investigation by the grand jury is of 
criminal nature there is force in the argument that the reasonins' 
of the opinions applies equally to any proceeding in which a wit- 
ness is required to testify; and such view has the support of 
récent décisions cited by counsel and of In re Emery, 107 Mass. 172, 
cited with approval in the Counselman Case. But the privilège is 
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asserted hère in favor of the bankrupt to excuse liim from produ- 
cing the books of aecount kept in the business which he was con- 
ducting when his voluntary pétition was flled to invoke the bene- 
fits, and submit to the requirements, of the bankruptcy law. He 
thereby eleeted to place ail his property (aside from exemptions), 
including thèse books of aecount, which contain apparently the only 
évidence of crédits outstanding, at the disposition of this court. 
If he were otherwise privileged to withhold the books, his pétition 
opérâtes both as a waiver and as a transfer of the right of custody, 
and the books cannot now be withheld or withdrawn upon the asser- 
tion that they may contain criminating évidence or matter. If 
M'ithin the knowledge or control of the petitioner, the books must 
be disclosed and produced. Kuling upon the facts is postponed 
for the hearing of further tcstimony. 



UNITED STATES v. BREWER et al. 
(Circuit Court of Appeals, Second Circuit. January 30, 1899.) 

No. 52. 

CusïOMS DuTiïis — Reimportatiok of Amkric.\k-Made Bags — Identification 
— Tkeasuhy Régulations. 

Under paragrapli 493 o1; ttie tarift' act of October 1, 1890, whicli permits 
tlie free reimportation of certîiin articles of American manufacture, in- 
cluding tiags which hâve been exported filled viith American products, 
or exported empty and returned tilled with forelgn products, but reqnires 
proof of identity to be "made under gênerai régulations ia be prescribed 
by the secretary of the treasury," the provision as to the maimer of proof 
is of the essence of the exemption; and, the secretary having promulgated 
such gênerai régulations, reasonable in their requirements, an importer 
cannot ignore them, and obtain the exemption by substituting other évi- 
dence satisfuctory to the customs otficers. R>ags claimed to hâve been 
exported lllled from another port, but of which fact no certificate of the 
collector is furnished, as required by article 331 of the treasury régula- 
tions, are properly dutiable. 

Appeal from the < ,'ircuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a décision and judgment 
of the circuit court, Southern district of New York, which afïirmed the 
decinion of the board of United States gênerai appraisers, which had 
reversed the décision of the collector in regard to the classification for 
duty of certain empty bags. 

D. Frank Doyd, Asst. U. S. Atty. 
Stephen G. Clarke, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The importers do not object to the 
rate of duty if the bags are dutiable, but contend that they are entitled 
to free entry, under paragraph 403 of the tarifl act of October 1, 1890. 
That paragraph provides that, among the articles exempt from duty, 
there shall be included "bags * * * of American manufacture 
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* * * exported fllled with American products or exported empty 
and returned fllled with foreign products; * • * but proof of the 
identity of such articles shall be made under gênerai régulations to 
be prescribed by the secretary of the treasury." Construing this 
paragraph in U, S. v. Dominici, 24 C. C. A. 116, 78 Fed. 334, this court 
held that "this express provision as to proof is * * * of the es- 
sence of the exemption from duty which paragraph 393 accords." In 
compliance with the provisions of paragraph 493, the secretary of the 
treasury prescribed gênerai régulations for making proof of identity. 
One of such régulations reads as follows : 

"Art. 331. If returned to tlie port of original exportation, the fact of reg- 
ular clearance for a foreign destination must be sliown by tlie records of 
the customs, exeept in regard to exports to Canada, and by the déclaration 
of tlie person making the entry. But when the reimportation is made into 
a port other than that of original exportation, there shall be required, in addi- 
tion to the déclaration, a certifleate from the collecter and a naval offlcer, 
if any, of the port where the exiiortatiou was made, showing the fact of ex- 
portation from that port." 

On April 6, 1893, the appellees imported by the Bovic, from Liver- 
pool, 50,000 empty bags. They claimed that ail of thèse were of 
American manufacture, and stated on their entry that the bags had 
been exported from San Francisco filled with American products, as 
follows: Tweoty thousand bags bv the Dovenbv, August 16, 1892; 
10,000 bags by the Earlscourt, July 8, 1892; and^ 20,000 bags by the, 
Glaucus, December 21, 1891. They also presented a certifleate to the 
like effect, of the foreign shipper, attested by a United States consul, 
as provided in article 336 of the régulations. Certiflcates from the 
collector of the port of San Francisco, whence it is claimed the bags 
were exported, covered 20,000 bags by the Dovenby, and 10,000 by the 
Earlscourt, but showed that only 7,880 bags had been exported by the 
Glaucus. On the différence between this amount and 20,000 — viz. 
12,120 bags — the collector at New York exacted duty. Upon being 
informed of the discrepancy of certiflcates as to the Glaucus, the im- 
portera secured an additional certifleate from the foreign shipper, duly 
attested, setting forth that the 12,120 bags were exported from San 
Francisco by the Cara, December 28, 1896. The board of appraisers 
found, as the évidence shows, that the statement in the flrst foreign 
shipper's certifleate, "20,000 by Glaucus," was a clérical error; and, 
being satisfled by proof sufflcient to convince their minds that ail the 
bags were in fact of American manufacture, reversed the décision of 
the collector. The circuit court reached the same conclusion. 

This cause is within the ruling in U. S. v. Dominici, supra. The 
paragraph of the tariff act is the same; the régulations of the secre- 
tary of the treasury hâve been duly made and promulgated; there has 
been no attempt to defeat the provisions of the act by prescribing un- 
reasonable régulations, or such as it is impossible to comply with, — 
liideed, the particular one in controversy (article 331, supra) seems 
to provide the most natural and effective method for determining the 
identity of the articles claimed to hâve been "exported empty, or ex- 
ported fllled with American products." Therefore, since no certifleate 
from San Francisco of exportation of the 12,120 bags by the Cara 
was ever laid before the collector (and, indeed, no effort to obtain 
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sucli certificate was made by the importer), tlie proof of identity whieh 
tbe statute provided for was ne\-er made, and the ba^s» in (jnestion 
were not entitled to free entry. The décision of tlie cirenit court is 
reversed. 



UMTED STATES v. BREWER et al. 

(Circuit Court ot Appeals, Second Circuit. Jauuary 30, 1S99.) 

No. 53. 

1. CUSTOMS DUTIES — REIMPORTATION— METHOD OP IDENTIFICATION. 

Where bafjjs of American manufacture, on being exported to be returned, 
were marlied for ideutilication as required by article 33U of the treasury 
régulations, but ontheir attempted reimportation an examination of sani- 
ple ijacliages disclosed but 8 per cent, liaving tlie saine marks, they were 
not entitled to free entry under paragrapli 403 of tlie tarife act of Oetober 
1, 1890, ou otlier proof that tliey were of American manufacture. 

2. Same — Classification— DuTY of Importer to Separate Free from Du- 

TIABLE GOODS. 

It is tlie duty of an importer to make affirmative proof of a state of 
facts relieving bis merchandiso from duty to whic-li it would otlierwise 
be subjeet, and to segregate from the same class of goods su(di portions 
as are claimed to be free. He eannot re(iuire the otlicers to separate free 
from dutiable goods indiseriminately niingled, and in such case duty 
should be assessed on ail. 

Appeal from the (Circuit Court of tbe United States for the Southern 
District of New Yorli. 

This cause cornes bere upon appeal from a de(;ision of tbe circuit 
court, Southern district of New Yorlv, reversing a décision of tbe 
board of gênerai appraisers wbicb had afiirmed a décision of tbe col- 
lector of the port of New York toucbing the classification of certain 
merchandise for customs duties. 

D. Frank Lloyd, Asst. U. S. Atty. 
Stephen Gr. Clarke, for appelkîes. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The articles imported were 50,000 flour bags, 
which the ai)pellees contend were duty free under paragraph 493 of 
the tariit act of Oetober 1, 1890, as "bags of American manufacture." 
The provisions of the statute and treasury régulations will be found 
reeited in our opinion in U. S. v. Brewer (flled to-day) 92 Fed. 341. 
The varions documents required by tbe treasury régulations were pre- 
sented to the collecter. It appears from the findings of the board of 
gênerai appraisers that : 

"To establish the identity required by law a list of brands was furnished 
by the importer, with the nuniber of bags beariug eaeh brand exported by 
four several vessels, to wit: By tbe Durhatn City, 19,315; by the Boston 
City, 12,.524; by the Charlotte, 18.100; and by the Ariadne, 61.— thus accii- 
rately accounting for the whole importation of .")0,000 bags." "But when the 
contents of one baie came to be examined, the baie was found to contain 
only thirteen brands which were included in the invoiee list, and 1.02 brands 
which were nowhere on the invoiee list. In other words, thero was prima 
facie Identification of 8 per cent, of the contents of this baie, and conclusive 
disproof of the identity of 92 per cent, thereof." 
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The circuit court held that the bags were entitled to free entry, 
because thev were in fact of American manufacture. We are unable 
to concur in this décision, because the importera failed to prove that 
fact in the way prescribed by the treasury régulations. Article 336 
of those régulations prescribes that: 

"Such bags * * * exijorted to be returned sliould, when practicable, 
be marked or numbered, m order that they may be Identifled on their return; 
and the marks or numbers should appear on the shipper's manlfest upon 
which they are exported." 

It does not appear that such marking or numbering was imprac- 
ticable; on the contrary, the bags were marked and numbered, but 
neither marks nor numbers conformed to the marks and numbers on 
the export certificate. No question was raised in the protest that the 
examination was not made of a sufflcient number of baies. The opin- 
ion of the board most clearly explains the necessity of an identifica- 
tion of such merchandise by marks and mmibers, and we entirely 
concur with their conclusion that: 

It is "the duty of the importer to make affli-mative proof of a state of fact« 
relieTing his merchandise from duty to which it would otherwlse be sub- 
Jected, and that he should segregate from the same class of goods such por- 
tions as are claimed to be free. He does not perform his duty by throwiii;; 
upon tlie hands of the examinlng offlcers importations enormous in bulk and 
number, containing goods that are free and dutiable Indiscriminatelj- minsied 
together, and requiring an army of officiais to separate them. If segregatcd, 
tlie appralser's subordinates could make such an inspection as is conteniplatc-d 
by law to verify the déclarations made on entry; and the law does not coii- 
template the indivldual handling of the countless millions of articles of ini- 
ported merchandise. Such a method of administration, if made noccssar;.', 
would require the expendlture of the revenue in the effort to coUect it, or 
would entail unendurable and obstruetive delays in the management of the 
public business." 

We do not find in U. S. v. Eanlett, 19 Sup. Ct. 114, any reason for 
disagreeing with the conclusion of the board that, upon the examina- 
tion, the coUector was warranted in classifying the entire importation 
as liable to duty; and the record does not furnish sufflcient évidence 
on which to make any division into free and dutiable bags. The 
décision of the circuit court is reversed. 



LEOVY V. UNITED STATES. 
(Circuit Court of Appeals, Fifth Circuit. February 28, 1899.) 

No. 745. 

1. Navtgable Wateiîs— Obstruction— Prosecutiok—Evidekce. 

In a prosecution for the érection of a dam In a navigable stream 
without consent of the secretary of war, prohibited by 27 Stat. 110, c. 
158, § 3, a resolution of state levée commissioners wlthin the district in 
which the dam was built, approving defendant's action, passed after 
indictment found, was Irrelevant. 

2. Samtc — Question for .Jury. 

Where évidence of the eharacter of a stream Is eonfllcting, whether 
it is a navigable stream, within 27 Stat. 110, c. 158, § 3, prohibiting the 
érection of any dam, etc., in navigable streams of the United States, is 
a question of law and fact, for the jury. 
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3. Samk— Navigable Rivbrs— Outbreak— State's Right to Close. 

That an outlet o£ the Mississippi river resulted f rom a break or crevasse 
in the natural channel does not warrant its closing by the state or local 
authorities without consent o£ the United States, where it bas been open 
and navigable for over 60 years, and during such time has lieen a com- 
mercial highway. 

4. Same — Police Poweh. 

A State has no authority, under its police power. to close any navigable 
water of the United States, though located -wholly within the limits of 
the state, for the purpose of réclamation of swamp lands, without the 
consent of the fédéral government. 

5. Samb — Instructions. 

Where défendant was charged with obstructing a navigable stream, 
prohibited by 27 Stat. 110, c. 1.58, § 3, an instruction that unless such 
stream, when elosed, was sulistautlally usetul for interstate commerce, 
the fédéral législation prohibiting its closiug was unconstitutional, was 
properly refused, as inapplicable to the issues. 

6. Same — Kavigablf, Waters — Définition. 

In a prosecution under 27 Stat. 110, c. 1.5S, § 3, prohibiting the obstruc- 
tion of any navigable water of the United States, a charge dnfinlng a 
"navigable water" as such as, of itself or in connection wltli other water, 
permits a continuons journey by boat, by one of the principal methods 
of commerce, from one state to another, was correct. 

7. Same — Fedekal Control — Constitution, m, Powers — 8tate Rights. 

The power vested In the fédéral government by Const. art. 1, § 8, to 
regulate interstate commerce, etc., involves the control of waters of the 
United States which are navigable in fact, so far as to iusure their free 
navigation; and hence a state has no power to close any such navigable 
waters, though located wholly within its limits. 

8. Same — Statutes — Construction— Petcalty. 

The rivers- and harbors act of September 19, 1890 (26 Stat. 426, 454. 
c. 907, § 7), prohibits the érection of obstructions in navigable waters 
of the United States; and section 10 pro vides that every person guilty 
of a violation of the provisions of section 7 shall be punished by fine or 
imprisonment. or both. By Act 1892 (27 Stat. 88, 110, c. 158) section 7 
of the act of 1890 was amended and re-enacted, the amendment, however, 
relating only to the altération of ports, harbors, etc., and the balance of 
the re-enacted section was the same as the original. Eeld, that section 
10 applied to section 7 as amended and re-enacted, and imposed a penalty 
for its violation. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Augustus F. Leovy and Eobert S. Leovy were indicted on Mav 19, 
1897, under Act Sept. 19, 1890 (26 Stat. 454), as amended by Act''julv 
13, 1892 (27 Stat. 110, c. 158, § 3). 

The indlctment charged them with having, on November 16, 1895, and on 
other days during that month, built a dam across Red Pass, a navigable 
stream of the United States, in the parish of Plaquemines, La., without permis- 
sion of the secretary of war, and thus having elosed said navigable stream. in 
violation of said law. Défendants pleaded not guilty, and on trial the jury 
rendered a verdict findlng Augustus F. Leovy not guilty, and flnding Robert 
S. Leovy guilty as charged; and the court sentenced Robert S. Leovy to pay 
a fine of $200 and costs of prosecution. 

PlaintifC in error, Robert S. Leovy, on the trial reserved three bills of excep- 
tions to the rulings of the trial judge, and on this writ presented eleven 
assignments of error. Thèse exceptions and assignments of error, sum- 
marized, are as follows, viz.: Bill No. 1 and assignment No. 1 complain be- 
cause the trial judge refused to allow the défendants to put in évidence a 
resolution passed by the Board of Commissiouers of Buras Levée District, 
on November 20, 1897, approving the action of Robert S. Leovy in the dam- 



346 92 FEDERAL REPORTER. 

ming and closing of said Eed Pass. Bill No. 2 and asslgnment No. 2 eom- 
plain because the trial judge refused to instruct the jury to acquit the 
défendants. Bill No. 3 and a.ssignment8 Nos. 3, 4, 5, tj, 7, 8, 9, and 10 em- 
brace the following complaints, viz.: "(a) Because the trial judge refused 
to instruct the jury that, 'if the jury shall find tbat Red Tass is not a natural 
stream, but simply the resuit of a crevasse or outbreak of the Mississippi 
river from its natural channel, they must acquit the défendants.' (bj Be- 
cause the court refused to charge the jury that, 'if the jury shall find that 
Red Pass was a crevasse or outbrealî of the Mississippi river from its natural 
chaanel, the resuit of which was to overflow a large portion of Plaquemines 
parish, to the détriment of the inhabitants thereof by the destruction of their 
property and prejudicial to their health, the state, in the exercise of its 
police power, delegated to the police jury of the parish of Plaquemines, had 
a right to close it.' (c) Because the trial judge refused to instruct the jury 
îhat, 'if the jury shall find that Eed Pass is a crevasse or outbreak of the 
Mississippi river from its natural channel, and overflows the lands situated 
on the banks of Red Pass, and that its closing was necessary to reclaim, 
drain, or levée said lands, or any of them, then it was the duty of the state, 
under the acts of congress of 1849 and 1850, to close Red Pass.' (d) Because 
the court refused to charge that 'unless the jury shall be satisfled, from the 
évidence, that Eed Pass was, at the time when it was closed, as alleged in 
the indictment, substantially useful to some purpose of Interstate commerce, 
the jury are instructed that any fédéral législation purporting to prohibit 
or prevent or interfère with the closing of said stream would be beyond the 
powers granted to the congress of the United States by article 1, § 9, of the 
constitution, or otherwise vested by the constitution of the United States In 
congress, and would be contrary to amendment 10 of the constitution of the 
United States; and the jury are instructed that the défendants, claiming aud 
being entitled to the protection of that constitution, must be acquitted.' (e) 
Because the court refused to request and charge the jury that, 'if the jm-y 
shall find that the dam constructed at the mouth of Red Pass was constructed 
hy authority of the police jury of the parish of Plaquemines, and that tho 
défendant Robert S. Leovy was an offlcer of said parish, and in constructiug 
said dam was acting as such under authority of the police jury thereof, they 
must acquit him.' (f) Certain portions of the gênerai charge are also ob- 
Jected to, viz.: 'I wish, also, to say tiiat the question whether, some GO years 
ago, the Jump resulted from the enlargement of some canal which was theu 
in existence, or, as bas becn contended hère, was a "crevasse," in that sensé 
of the word, you are not to consider at ail. As you hâve been appealed to 
in the argument to consider that thls question involved the right of the state 
to close a gap in its levées, 1 say that you hâve uothing of that sort to con- 
sider. I repeat to you that whether or not, 63 years ago, the Jump was 
formed in the manner in which it was contended it was, is not a matter for 
,your considération.' 'I charge you, gentlemen, that the police jury of the 
parish had no right to authorize Mr. Robert S. Leovy to dam Red Pass, if 
Itod Pass was a navigable water of the United States. I say that it had no 
authority, because, In the year 1890, the congress of the United States 
passed the law under which this indictment has been brought, forbidding the 
damming of any navigable stream of the United States wlthout the previous 
authorization of the secretary of war. ïherefore, as it was not contended 
In this case that there was any authority from the secretary, but, on tho 
contrary, there is proof tending to show there was no such authority, then 
it results that it is no défense for Mr. Robert S. Leovy to show bis pretended 
or alleged authority from the police jury of the parish of Plaquemines. The 
police jury of the parish of Plaquemines could not lawfuUy bave dammed 
it. ïherefore Mr. Leovy could not.' 'What is a navigable water of the 
United States? It is a navigable water which, either of itself or in con- 
nection with other water, permits a continuous journey to another state. 
If a stream is navigable, and from that stream you can make a journey by 
water, by beat, by one of the principal methods used in ordlnary commerce, 
to another state from the state in which you start on that journey, then it 
is a navigable water of the United States. It is so called, in contradis- 
tinction to waters which arlse and corne to an end within the boundaries of 
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the State. * » * But if, from the water in one state, you can travel by 
water continuously to another state, and the water is a navigable water, 
then it is a navigable streara of the United States. * ♦ * If it was nav- 
igable, and connected with waters that permitted a journey to another state, 
then it is a navigable water of the UBitèd States. In this case, if it was 
navigable, it would be a navigable water of the United States, or inight be 
so, in two ways: By Connecting with the waters of the Gulf, if you should 
flnd it connected that way; or by Connecting with the waters of the Missis- 
sippi. I mean to say that, if there is évidence hère that you could leave the 
Mississippi, and go into tlie Jump, and then go to the place where this dam 
was built by Robert S. Leovy, and some distance beyond that, and that it 
was navigable for boats or vessels carrying on commerce, then it would 
be a navigable water of the United States, because it would conuect with the 
Mississippi, and from the Mississippi you could go to the other states of the 
Union. I say, again, that it might eonnect in another way. It miglit connect 
through the Gulf. But the fact that I wish to impress upon you is this: 
That it is not absolutely necessary that you should flnd that there was navi- 
gability ail the way from the Jump out to the Gulf, because, if, from some 
point beyond the place where Mr. Robert S. Leovy built this dam towards the 
Mississippi river, the stream was navigable, then it would be a navigable 
stream of the United States, because it would connect with the Mississippi 
river.' " The eleventh assignment of error complains about the sentence and 
judgment, because it is averred "there was no penalty imposed by law foi' 
the offense charged." 

Henry J. Leovy, Jolm D. Eouse, and Wm. Grant, for plaintiff in 
error. 

J. Ward Gurley, for the United States. 

Before PAKDEE and McCORMICK, Circuit Judges, and SWAYNE, 
District Judge. 

After stating the case as above, the opinion of the court was deliv- 
ered by PAEDEE, Circuit Judge. 

The tirst assignment of error, based upon the flrst bill of excep- 
tions, complains of the refusai of the court to permit to be read in 
évidence on the trial a certifled copy of a resolution ])assed by the 
Eoard of Commissioners of liuras Levée District, at a meeting tliereof 
held on the 20th of Xovember, 1897, said Board of Commissioners of 
Buras Levée District being a body corporate under the laws of Louisi- 
ana, whose duties and powers are deflned by law. The bill of excep- 
tions does not recite any facts proved or offered to be proved, nor any 
other matter, tending to show whether the resolution offered was 
relevant or irrelevant; and, standing by itself, the bill présents a 
purely abstract question. It is true that, in another bill of excep- 
tions, ail the évidence admitted and offered in the case is recited ; bu t 
it is not the duty of the court to go through tlve whole body of évi- 
dence to flnd a state of facts whicli would make the resolution offered 
pertinent to some issue in the case. As a matter of fact, however, 
the resolution offered was one passed by the board of commissioners 
after the indictment found, and it was wholly irrelevant to any issue 
presented before the jury. 

The second assignment of error is based on a bill of exceptions 
which contains ail the évidence taken and offered ou Ihe trial of the 
case, and the complaint is that, upon considération of the whole évi- 
dence adduced, the court erred in refusing to direct the jury to acquit 
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the défendants. Whether or not Eed Pass was a navigable stream, 
within the meaning of the ri vers and harbors act of September 19, 
1890, and the amendments of section 7 of the act of July 13, 1892, is a 
question of law and fact, and the évidence submitted thereon was con- 
Âicting. The question was properly left to the jury under the in- 
structions of the court. 

The third assignaient of error complains of the refusai of the court 
to instruct the jury that, if they should flnd that Red Pass was not 
a natural stream, but simply the resuit of a crevasse or outbreali of 
the Mississippi river from its natural channel, they must acquit the 
défendants. The proposition of law involved, even if correct in prin- 
ciple, is too gênerai in terms, and the efifect of it, under the évidence, 
which tended to show that over 60 years ago there was a crevasse or 
outbreak in the Mississippi river at the Jump, resulting in the forma- 
tion of Eed Pass, which might hâve been, and probably was, a naviga- 
ble stream from that date, would hâve been to confuse and embarrass 
the jury. 

We notice that the eighth assignment of error complains of a part 
of the charge given to the jury as follows: 

"I wish, also, to say that the question wliether, some 60 years ago, the 
Jump resulted from the enlargement of some canal which was theu iu 
existence, or, as has been contended hère, was a 'crevasse,' in tliat sensé 
of the Word, you are not to consider at ail. As you hâve Iseen appealed to 
in the argument to consider that this question involved the right of the state 
to close a gap in its levées, I say that you hâve nothing of that sort to 
consider. I repeat to you that whether or not, 60 years ago, the Jump was 
formed in the manner in which It was contended it was, is not a matter for 
your considération." 

From our examination of the whole évidence brought up in the rec- 
ord, and the whole charge as given, we are of opinion that this in- 
struction was correct and proper; no such case having been made as 
would warrant the jury to consider whether or not Red Pass was the 
resuit of a crevasse. At the same time, it is proper to say that a 
récent crevasse in the levée on the bank of the Mississippi river or 
other navigable stream may be closed by the state or local authority, 
although, while open, it may be navigable; but it does not folio vv 
that an outlet of the Mississippi river, near its mouth, resulting from 
an outbreak of the natural channel over 60 years ago, and which be- 
came navigable long before the United States ceded the swamp lands 
to the state of Louisiana for drainage purposes, and which has since 
been a highway for commerce, may now be closed by either the state 
or local authorities, without the consent of the United States. This 
disposes of the third and eighth assignments of error. 

The fourth assignment of error raises the question whether the 
court ought to hâve instructed the jury, on request, that the police 
jury of the parish of Plaquemines had the right to close Red Pass, iu 
the exercise of the police power of the state, delegated to said police 
jury. There is no legitimate évidence in the record tending to show 
that the police jury of the parish of Plaquemines ordered Red Pass 
closed for the purpose of effecting or promoting the peace, morals, 
éducation, health, or good order of the people; but the case does show 
that the pass was ordered closed, and was closed, for the sole pur- 
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pose of reclaiming swamp lands. Under the power to regulate com- 
merce, congress having forbidden the closing of any navigable water 
without the consent of the United States, it is very doubtful whether 
any navigable water of the United States, although wholly within 
the limits of the state, can be closed, under the exercise of the police 
power of the state, for any purpose whatever ; but, where the purpose 
only is the réclamation of swamp lands, there is no doubt the police 
power of the state must give way to the authority of congress. Rail- 
way Co. V. Hefley, 158 U. S. 98, 15 Sup. Ct. 802, is an interesting case 
on this subject, and we quote from page 104, 158 U. S., and page 
804, 15 Sup. et., as follows: 

"Generally it may be said, in respect to laws of this character, tliat, tliough 
resting upon the police power of the state, they must yield whenever congress, 
in the exercise of the powers granted to it, legislates upon the précise 
subject-matter; for that power, lilce ail other reserved powers of the states, 
is subordinate to those in ternis conferred by the constitution upon the nation. 
'No urgency for its use can authorize a state to exercise it in regard to a 
subject-matter which lias been conlined exclusively to the discrétion of con- 
gress by the constitution.' Henderson v. New York, 92 TT. S. 2.59, 271. 
'Définitions of the police power must, however, be taken subject to the 
condition that tlie state cannot, in its exercise, for any purpose whatever, 
encroach upon the powers of the gênerai government, or riglits granted or 
secured by the suprême law of the land.' New Orléans Gas Co. v. Louisiana 
Light Ce, 115 U. S. 650, 601, 6 Sup. Ct. 252. 'While it may be a ])olice 
power, in the sensé that ail provisions for the health, comfort, and security 
of the citizens are police régulations, and an exercise of the police jiower, 
it has been said more than once in this court that, where such powers are so 
exercised as to come within the domain of fédéral authority as deflued by the 
constitution, the latter must prevail.' Morgan's Louisiana & T. K. & S. S. 
Co. V. Louisiana, 118 V. S. 455, 464, 6 Sup. Ct. 1114." 

The charge as requested was properly refused, as inconect in law 
as well as inapplicable to the case before the jury. 

We understand that the seventh and ninth assignments of error 
were intended to raise this same question as to the right of the police 
jury of the parish of Plaquemines to close Red Pass, under the police 
power of the state of Louisiana, irrespective of the statutes of the 
United States forbidding the closing of navigable streams without the 
consent of the secretary of war; and for the reasons given as to the 
fourth assignment, if for no other, the said assignments are without 
merit. 

The fifth assignment of error is uot apparently insisted upon, and 
needs no considération. 

The sixth assignment of error raises the question wbetlier the court 
erred in refusing the request to instruct the jury as follows: 

"Unless the jury shall be satisfled, from the évidence, that Ked Pass was, 
at the time when it was closed, as alleged in the indictment, substantially 
useful to some purpose of Interstate commerce, the jury are instructed that 
any fédéral législation purporting to prohibit or jjrevent or interfère with 
the closing of said stream would be beyond the powers granted to the con- 
gress by article 1, § 9, of the constitution, or otlierwise vested by the con- 
etitution of the United States in congress, and would be contrary to amend- 
ment 10 of the constitution of the United States; and the jury are instructed 
that the défendants, claiming and being entitled to the protection of that 
constitution, must be acquitted." 
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Section 9, art. 1, of the constitution does not appear to hâve much 
bearing on the subject; but the third paragraph of section 8 of article 
1 gives congress tlie power to regulate commerce with foreign na- 
tions, among tlie several states, and with the Indian tribes, and is 
probably the provision of article 1 which was intended to be referred 
to. Article 10 of the amendments of the constitution of the United 
States is that: 

"The powers not delegated to the United States by the constitution, nor 
prohibited by it to the states, are reserved to the states, respectively, or to 
the people." 

It is well settled that the power to regulate commerce with foreign 
nations and âmong the several states comprehends the control for 
that purpose, and to the extent necessary, of ail navigable waters of 
the United States which are accessible from a state other than tliose 
in which they lie. The requested instruction appears to mean that 
if the jury should not be satisfied, from the évidence, that Eed l'ass, 
at the time when it was closed, was a navigable water of the United 
States, within the proper définitions of the term "navigable water," 
then any fédéral législation purporting to prohibit or prevent or inter- 
fère with the closing of said stream, would be beyond the power of 
congress. If this is what it means, the proposition must be conceded ; 
but its applicability as a separate proposition in the présent case is not 
apparent. The contention of the government was that Eed Pass 
was a navigable stream when the défendants closed it, and it was 
only on the theory that it was a navigable stream at that time that 
the défendants could hâve been convicted at ail. 

The tenth assigument of error complains of the charge of the judge 
defining what is a navigable water of the United States. Tlie' charge 
in this respect, as given by the trial judge, seems to be in accord with 
the décisions of the suprême court of the United States, and we see 
no error therein. No spécifie error in the charge given is pointed out, 
but the plaintiff in error contends that Red l'ass was essentially a 
stream whoUy within the state, and wholly within the jurisdiction 
of the state, and therefore the state had the authority to close the 
same without the consent of the government of the United States. 

"The power vested in the gênerai government to regulate Interstate and 
foreign commerce involves the control of the waters of the United States 
which are navigable in fact, so far as may be necessary to insure their free 
navigation, when, by themselves or their connection with other waters, they 
hâve a continuous ('hannel for commerce among the states or with foreign 
«ountries." The Daniel Bail, 10 Wall. 557. 

The above proposition was reiterated in Escanaba & L. M. Transp. 
Co. V. City of Chicago, 107 U. S. 678, 2 Sup. Ct. 185, in which case it 
was held that the Chicago river and its branches, although wholly 
within the state of Hlinois, must be deemed navigable waters of the 
United States, over which congress, under its commercial power, must 
exercise control to the extent necessary to protect, préserve, and im- 
prove their free navigation. Escanaba & L. M. Transp. Co. v. City 
of Chicago lias been frequently recognized and approved by the su- 
prême court, and it is wholly inconsistent with the proposition that 
any state may close up a navigable water of the United States, with- 
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ont the consent of the United States, although such navigable water 
may be wholly within the limits of su eh state. 

In the rivei's and harbors act approved September 19, 1890 (20 Stat. 
426, 454, c. 907), it is provided (in section 7) as follows: 

"Tliat it sliall not be lawful to build any wharf, pier, doliihin, boom, dam 
weir, breakwater, bulkhend, jetty or structure of any kind outside established 
harbor Unes, or in any navigable waters of the United States where no harbor 
lines are or may be established, without the permission of the secretary of 
war, lu any i)ort, roadstead, haven, harbor, navigable river, or other waters 
of the United States, in suc-h manner as shall obstruct or impair navigation, 
commerce or anehorage of said waters, and it shall not he lawful hereafter 
to commence the construction of any bridge, bridge draw, bridge piers and 
abutments, causeway or other works over or in any port, road, roadstead, 
haven, harbor, navigable river, or navigable waters of the United States, 
under any act of the législative assembly of any state, until the location and 
plan of such bridge or otlier works hâve been submitted to and approved by 
the secretary of war, or to excavate or fill, or in any manner to aller or mod- 
ify the course, location, condition, or capaeity of the channtîl of said navi- 
gable water of the United States, unless approved and authorized by the 
secretary of war: Provided, that tliis section shall not apply to any bridge, 
bridge draw, bridge piers and abutuaents the construction of whlcli bas been 
heretofore duly authorixed by law, or be so construed as to authorize the 
construction of any bridge, draw bridge, bridge piers and abutments, or 
other Works, under an act of the législature of any state. over or in any 
stream, port, roadstead, haven or harbor, or other navigable water not 
wholly within the limits of such state." 

The tentli section of the same act provided as follows: 

"Every person and every corporation which shall be guilty of creating or 
continuing any such unlawful obstruction in this act mentioncd. or who shall 
violate the provisions of the last four preceding sections of this act, shall be 
deemed guilty of a misdemeanor, and on conviction thereof shall be pun- 
ished by a fine not exceeding five tliousand dollars or by iniprisonment (in 
the case of a natural person) not exceeding one year, or by Ijoth sucli pun- 
ishments, in the discrétion of the court, the creating or continuing of any 
unlawful obstruction in this act mentioued may be preventcd and such ob- 
struction may be caused to be removed bj' the injunctiou of any circuit 
court exercising jurisdiction in any district in which such obstruction may be 
threatened or may exist; and proper X'i'oceedings in e<iuity to tins end may 
be instituted under the direction of the attorney gênerai of the United States." 

In the rivers and harbors act of 1892 (27 Stat. 88, 110, c. 158), sec- 
tion 7 of the act of 1890 was amended and re-enacted, so as to read 
as follows: 

"ïhat it shall not be lawful to build any wharf, pier, dolphin, boom, dam 
weir, breakwater, bulkhoad, jetty or structure ol any kind ouiside established 
harbor lines, or in any navigable waters of the United States where no harbor 
lines are or may be established, without the permission of the secretary of 
war, in any port, roadstead, haven, harbor, navigable river, or other waters 
of the United States, in such manner as shall obstruct or impair navigation, 
commerce, or anehorage of said waters; and it shall not be lawful hereafter 
to commence the construction of any bridge, bridge draw, bridge piers and 
abutments, causeway, or other works over or in any port, road, roadstead, 
haven, harbor, navigable river or navigable waters of the United States, 
under any act of the législative assembly of any state, until the location and 
plan of such bridge or other works hâve been submitted to and approved 
by the secretary of war, or to excavate or fill, or in any manner to aller or 
modify the course, location, conuirion or cajjacity of any port, roadstead, 
haven, harbor, harbor of refuge, or inclosure within the limits of any break- 
water, or of the channel of any navigable water of the United States, unless 
approved and authorized by the secretary of war: Provided, that this sec- 
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tlon shall not apply to any bridge, bridge draw, bridge pters and abutments 
the construction of which bas been heretofore duly authorized by law, or 
be so construed as to autborize the construction of any bridge, bridge draw. 
bridge piers and abutments or other works under an act of the législature 
of any state, over or in any stream, port, roadstead, haven or harbor or other 
navigable water not wholly within the limits of such state." 

The amendment relates only to altering ports and harbors, etc., and 
otherwise the re-enacted section is the same as the original. The 
intention and eflect of the législation of 1892 was to embody in the 
act of 1890 the amended and re-enacted section, so that the provisions 
of section 10 of the act of 1890 should apply to the violation of the 
amended and re-enacted section, the same as to the violation of sec- 
tion 7 as originally enacted. See Black, Interp. Laws, pp. 356, 357. 
We therefore conclude that the eleventh assignment of error is with- 
out merit. 

At the close of the very able and ingénions brief of the learned 
counsel for the plaintifl in error we flnd : 

"In conclusion, we beg again to remind the court that the issues in tbis 
case are not conflned to the question of closing Red Pass only. Numerous 
passes of lilie character extend tlarough ail the swamp lands granted by 
congress in 1849 and 1850 to Louisiana and other states to be drained and 
reclaimed; and, if the power be denied to close them, or even if this power 
be made subject to the arbitrary control of the secretary of war, the reclaim- 
ing of millions of acres of land will be rendered impracticable, if not wholly 
impossible. The theory contended for by the prosecution would, if maln- 
tained, revolutionize the entire relation of the fédéral government to tbe state 
levée, quarantine, inspection, and other authorities, and flll the fédéral courts 
with the clamors of ail those discontented with the administration of police 
laws. It would seriously embarrass officiais charged with the exécution of 
vitally important measures in times of great public danger through flood and 
pestilence. Indeed, it is hardly an exaggeration to say that the police power 
is the state, embracing, as it does, under the authorities, the prévention of 
flood and lire, disease and crime, and ail other physical and moral evlls. 
No fédéral statute expressly excepts state ofHcers charged with such duties 
from criminal punishment for ofiicial acts; but, under the authorities, not 
even tbe constitutional amendments, much less fédéral statutes, were meant 
to subject to indictment for their officiai and vitally necessary actions the 
state's quarantine, lire, inspection, police, or levée officiais, any more than its 
ofHcers of justice or the judges of its courts." 

We notice this merely to say that, if the picture of evils resulting 
from maintaining the statute of the United States forbidding the clos- 
ing of navigable waters is correctly drawn, the remedy lies in con- 
gressional, rather than in judicial, législation. It does not appear 
to us, however, that the enforcement of the fédéral statute ought to 
hâve any such disastrous and humiliating effects. It is not to be 
supposed that the secretary of war will refuse his approval to any 
reasonable closing of swamp outlets and bayous, wholly or partly 
within a state, whenever the same is necessary, or apparently neces- 
sary, to protect the health, morals, or gênerai good of the community 
interested. It is probable that ail that will be necessary will be to 
apply, showing the apparent need of the work proposed; and such 
application to the government controUing the navigable waters of the 
United States may well be made, and without compromise of dignity, 
by any state officer or board, or even by the state itself. 

The Judgment of the circuit court is afBrmed, 
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HAELESS V. UNITED STATES. ' 

(Circuit Court of Appeals, Bightli Circuit. February 20, 1899.) 
No. 1,050. 

1. Criminal Law— Appeal— Rkvibw— Ruling on Motion for New Trial. 

In tlie fédéral courts the granting or denying of a motion for new 
trial is a matter resting in the sound discrétion of the trial court, and its 
action is not reviewable. ' 

2. SaME— ASSIGNMENTS OF ErROR. 

A circuit court of appeals will not consider an assignment of error 
based upon tlie admission of évidence or the refusai of instructions, un- 
less the évidence objected to or the instruction refused is set eut as re- 
quired by rule 11 (31 0. C. A. cxlvi., 90 Fed. cxlvi.). 

3. Same — Review — Failure to Comply with Rulbs. 

The court will not consider itself required, even in a criminal cas«, to 
notice assignments of error, where there has been no apparent effort to 
comply vrith its reasonable rules for the présentation of cases for review, 
which hâve been in force since the court was organized. 

In Error to the Uaited States Court of Appeals in the ludian Terri- 
tory. 
For opinion on motion to dismiss, see 88 Fed. 97. 

Thomas Marcum and Edgar Smith (W. M. Mellette, Thomas Owens, 
J. H. Koogler, and John Watliins, on the brief), for plaintiff in error. 

L. F. Parker, Jr., Asst. U. S. Atty. (P. L. Soper, U. S. Atty., on the 
brief). 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

THAYEK, Circuit Judge. John D. Harless, the plaintifE in error, 
was tried in the United States court in the Indian Territory for the 
Korthern district of said territory, under an indictment previously 
returned against him which originally contained four counts, two of 
which, the first and third, were subsequently dismissed by coun«el 
representing the government. One of the counts of the indictment, 
on which the accused was ultimately tried, charged him with stealing 
certain cattle, and the remaining count, on which he was also tried, 
charged him with the offense of receiving certain cattle into his pos- 
session and selling them, knowing them to hâve been stolen. The 
proof adduced at the trial appears to hâve been sufficient to warrant 
a jury in linding that the accused was either concerned in the larceny 
of the cattle, or, if not concerned in the larceny, that he had received 
the cattle after they had been stolen, and had sold and disposed of 
them knowing them to be stolen property. The jury returned a ver- 
dict of not guilty on the count charging larceny, but rendered a verdict 
of guilty on the fourth count of receiving stolen property knowing 
it to hâve been stolen. After a motion for a new trial had been over- 
ruled, the accused was sentenced to flve years' imprisonment in the 
United States penitentiary at Leavenworth, Kan. From this sentence 
he prosecuted an appeal to the United States court of appeals in the 
Indian Territory, where the conviction was afflrmed. 45 S. W. 133. 
The case was then brought to this court by a writ of error. 

The assignment of errors which was flled in the territorial court of 
92 F.— 23 
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appeals for the purpose of obtaining a review of the case hj this 
court spécifies: First, that error was committed in refusing to graiit 
the accused a new trial because the verdict was contrary to law; sec- 
ond, in refusing to grant a new trial because the verdict was contrary 
to the évidence; and, third, in admitting incompétent testimony dur- 
ing the trial notwithstanding objections made thereto by the accused. 

The first two of thèse assignments présent no question which this 
court can notice, as it is well settled in the fédéral courts that the 
granting or the denying of a motion for a new trial is a matter resting 
in the Sound discrétion of the trial court. Eailroad Co. v. Howard, 
4 U. S. App. 202, 1 0. C. A. 229, and 49 Fed. 206; Railroad Co. v. 
Charless, 7 U. S. App. 359-388, 2 C. C. A. 380, and 51 Fed. 562; Ed- 
ward P. AUis Co. V. Columbia Mill Co., 27 U. S. App. 583-593, 12 
C. C. A. 511, and 65 Fed. 52. Equally unavailing is the third assign- 
ment of error above mentioned, inasmuch as it does not quote the 
objectionable testimony, either in full or in substance, as rule 11 
(31 C. C. A. cxlvi., 90 Fed. cxlvi.) of this court requires, or point to 
the place in the record where such objectionable testimony can be 
found. 

The fourth assignment of error is that the trial court erred "in 
refusing to give the spécial instructions asked for by the défendant, 
the same numbered 1, 2, 3, and i, and made a part of the motion for 
new trial by exhibit." An examination of the record shows that it 
contains no instructions asked for by the défendant corresponding to 
this description. Moreover, rule 11, above referred to, required thèse 
so-termed spécial instructions said to hâve been asked by the défend- 
ant and refused to be set out in the assignment of errors. Counsel 
for the plaintiff in error hâve not complied with this régulation. Be- 
sides, as the défendant appears to hâve asked only two instructions, 
and as they are not numbered, and do not seem to hâve been made 
exhibits to the motion for a new trial, we are wholly unable to 
identify the instructions said to hâve been asked by the défendant, 
to which the assignment refers. Not being able to identify the al- 
leged instructions, it goes without saying that we are powerless to 
consider them. 

The fifth assignment of error spécifies that the court erred in sub- 
mitting to the jury the fourth count of the indictment, because there 
was no évidence to support that count. This was the count charging 
the offense of receiving stolen property. It does not appear, how- 
ever, that the défendant asked the trial court at the conclusion of the 
case to charge specially as to this count that there could be no convic- 
tion for want of any évidence to support it. Counsel did ask the trial 
court to direct a verdict for the défendant on both counts of the in- 
dictment, which instruction was very properly refused, for, beyond 
ail question, there was évidence to sustain the charge of larceny. 
But no separate request was made to withdraw the fourth count f rom 
the considération of the jury on the ground that as to that count there 
was no évidence to sustain it; and, in the absence of such a request, 
it is at least questionable whether the point covered by the fifth as- 
signment would, in any event, be tenable, for want of an appropriate 
request addressed to the fourth count, and to that count only. Vil- 
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lage of Alexandria v. Stabler, 4 U. S. App. 324, 1 C. C. A. 616, and 
50 Fed. 689; Insurance Co. v. Unsell, 144 U. S. 439-451, 12 Sup. Ct 
671. We hâve examined the évidence, however, and are of the 
opinion that there was some évidence tending to support the fourth 
count of the indictment. The testimony to which we allude was 
pointed out at considérable length in the opinion of the territorial 
court of appeals when the case in hand was before that court (45 
S. W. 133, 134), and we fully agrée with what was said by the court 
on that subjeet. There was more évidence, we think, to sustain 
the charge of larceny, but there was enough évidence to warrant 
the trial court in permitting the jury to détermine whether the ac- 
cused was not guilty of the offense of receiving stolen property if 
they found him to be innocent of the charge of larceny. 

The sixth and last spécification of error is that the court erred "in 
charging the law with référence to accomplices." The portion of 
the charge hère referred to is not set out in the assignment of errors 
so that we may know, without going over the whole charge, what is 
intended, as rule 11 directs shall be done when an exception to a 
part of the charge is relied upon, and for that reason we are author- 
ized by the rule to disregard the supposed error. We may say gen- 
erally that, inasmuch as there was no apparent effort in this case to 
comply with a rule of practice regulating the préparation of assign- 
ments of error which is reasonable in its requirements, and has been 
in force since this court was organized, we do not feel disposed, al- 
though this is a criminal case, to notice alleged errors which hâve 
not been properly assigned. The territorial court of appeals con- 
sidered at some length the alleged error in the charge on the subjeet 
of accomplices, and reached the conclusion that as what was said on 
that head only had référence to the charge of larceny, of which the 
accused was acquitted, the error complained of, if there was error, 
was wholly immaterial, and worked no préjudice. Without pursuing 
the subjeet at any greater length, it is sufïicient to say that we are 
satisfled that the judgment should not be disturbed. It is accord- 
ingly ordered that the judgment of the United States court in the 
Indian Territory and the judgment of the court of appeals in the 
Indian Territory be each aflirmed, and that the sentence heretofore 
imposed be duly executed. 



VIVES V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. February 21, 1890.) 

No. 736.' 

1. POSTMASTEB— EmBEZZLBMENT OF MONEY-OrDER FuKDS. 

Tliat a postmaster wlio isisuecl money orders without receiving tha 
money tlierefor, and failed to account for sucb money, did not intend to 
defraud tlie government, but to collect and account for the money on his 
settlement, constitutes no défense to a prosecution for embezzlement of 
money-order funds under Eev. St. § 4046. 
3. Same — Verdict — Harmleos Error. 

Where an indictment against a postmaster contained two counts, one 
charging him with the embezzlement of money-order funds, under Kev. 
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St { 4046, and one wlth falllng to deposlt the same amonnt of postal- 
revenue funds, under section 4053, and the verdict found hlm guUty as 
charged, without gpecifying on whlch count, a sentence Imposlng the 
minimum sentence under elther charge renders the error, If any, without 
préjudice to the défendant 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

This was a prosecution by the United States of Camille Vives for 
embezzlement as an assistant postmaster. The défendant was con- 
Ticted, and brings error. 

F. B. Earhart, for plaintiflE in error. 
J. Ward Qurley, for the United States. 

Before PARDEE, Circuit Judge, and BOARMAN and SWAYNE, 
District Judges. 

PARDEE, Circuit Judge. The plaintifif in error, as assistant 
postmaster of the United States, was indicted for embezzling money- 
order funds, in violation of section 4046, Rev. St. U. S., and in neg- 
lecting, as postmaster, to deposit postal revenues, in violation of 
section 4053, Id. He was duly arraigned, pleaded not guilty, and 
«n the trial the verdict was: "We, the jury, flnd défendant guilty 
os charged, and we flnd the amount embezzled to be eight hundred 
and thirty-two dollars and sixty-three cents ($832.63). Strongly 
recommended to the mercy of the court." No motion for a new 
trial was made, and the plaintifif in error was sentenced to be im- 
prisoned in the North Carolina penitentiary for the period of one 
year and one day, and to pay a fine of $832.63, and costs of prosecu- 
tion. There is but one bill of exceptions in the record, and that 
ahows that, after the case had been submitted, the attorney for the 
défendant (plaintifif in error hère) requested the following charge 
to be given to the jury: 

"If the jury belleve from the évidence that it was the purpose of the ac- 
cused to return the money to the government, and that the money orders were 
Issued wlth the design of accounting to the government for thelr proceeds 
when a settlement of the account of the postmaster was due, and that the ac- 
cused dld not intend to defraud the government of the money used by hlm, 
the Jury should flnd the accused not guilty," 

— ^And that the said charge was ref used. This refusai to charge is the 
soie error assigned for a review in this court. 

It is to be noticed that the bill of exceptions, as presented to the 
trial judge for his signature, is wholly détective in not giving some 
statement of the case or of the matters proved, so as to show that 
the charge as requested was relevant to some issue in the case, and 
not a mère abstract proposition for the considération of the jury. 
The trial judge, in signing the bill of exceptions, appended to it the 
following statement: 

"The Indlctment agalnst the défendant contalns two counts, vlz.: (1) For 
conv«rtlng to hls own use, and embezzling, as assistant postmaster, ?&32.63 
of money-order funds, In violation of section 404C, Eev. St. U. S. (2) For 
wlUfulIy neglectlng, as assistant postmaster, to deposlt $832.63, belng part 
of the postal revenues of the United States, In violation of section 4053, Id. 
After the government had rested its case, the défendant took the stand In 
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his own belialf, and di.stinctly stated and admitted in his testimony in chief 
tliat he was 'sljort' in the snm exeeeding ipCOO o£ tlie moncy-order funds; but, 
in answer to a question by his counsel, the défendant said tliat he intended 
to return the fnuds to tlie governuient, and had no intention to defraud it. 
The détendant turther stated and admitted in his testimony in chief that 
he jssued postal money orders without receiving cash therefor at the time 
of issuance, and that he would thereafter collect the proceeds of the postal 
money orders." 

Taking tlie judge's statement as supplementing the bill of excep- 
tions in a very necessary particular, we are of opinion that the re- 
quested charge was properly refused for the reason given by the 
trial judge, to wit, "It is incorrect in law, and, besides, it ignored 
the second count in the indictment, and called for an acquittai with- 
out regard to the second count." As a inatter of fact, very few 
embezzlements are committed without the intention of the embezzler 
at some future time to make good his appropriation. Counsel for 
plaintiff in error in this court gave little attention to the above-men- 
tioned assignment of error, but contended that this court, under 
its rules, will notice a plain error upon the face of the record, al- 
thougli the same is not assigned; and then proceeded to argue that 
the verdict of the jury is ambiguous and indeflnite, and deprives the 
plaintiff in error of a substantial riglit, because the jury did not ând 
whether the $832.63 embezzled belonged to the money-order fund or 
to the postal-revenue fund, — two distinct funds; and cited sections 
4042, 4044, 4045, 4049, 4050, and 4051, Kev. St. U. S., and section 
3, p. 406, Supp. Eev. St. U. S. Under our rule we may notice any 
plain error on the face of the record, although the same is not as- 
signed. The error suggested hère is by no means plain on the face 
of the record, but what does appear to be plain is that, as the plain- 
tiff in error was sentenced to the minimum penalty, under sections 
4046 and 4053, if any error of the kind suggested was committed, — 
on which we express no opinion, — the error was not prejudicial to 
the plaintiff in error. A satisfaction of the judgment will fully 
protect the plaintiff' in error as to ail the matters charged in botîi 
counts in the indictment. The judgment of the circuit court is 
aftirmed. 



PROCTOR & GAMBLE CO. v. GLOBE REFINING CO. 

(Circuit Court of Appeals, Sixth Circuit. March 7, 1899.) 

No. 598.' 

1. Unpair Oompbtition— Prelimin.vrt Injunction— Revikw. 

ïo justify an appellate court in reversing an order rel'using a prelim- 
inary injimction against alleged unfair trade, it must be clearly apparent 
that tlie discrétion of the trial court bas been improvSdently exercised. 

8. Same— 'What Constitutes. 

The cardinal ride upon the subject of unfair compétition in trade is 
tliat no one shall, by imitation or any unfair device, induce the public 
to believe that the goods lie offers for sale are the goods of anotber, 
and thereby appropriate to himself the value of the réputation which the 
other bas acquired for his own products or merchandise.i 

1 As to unfair compétition, see note to Scheuer v. Muller, 20 C. G. A. 165, 
and supplementary note to Lare v. Harper, 30 C. C. A. 370. 
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3. Samb— Labels— WoRDs or Marks Uskd to Indicatk Superiority or Pop- 

tJLARITY. 

One cannot make an exclusive appropriation of words or marlîs wliicli 
he puts upon his goods, and wliicli slmply indicate their superiority or 
popularity, or universallty in use, and no more. 

4, Samb— Imitation op Wrapper— Designs Compareb. 

Complainant manufactured soap, wlïicli it sold in pacliages liaving a 
yellow wrapper, on one side of wliich was printed in blaclj letters the 
words "Every Day Soap," together wltli the name and location of the 
maker. There was also a small, circular figure containing a représenta- 
tion of a moon and stars on a Waek ground. Défendant put up its soap 
in packages of similar size and shape, havlng a yellow wrapper, on one 
face of which was a black ground containing only the words "Every- 
body's Soap," in letters formed by the yellow paper of the wrapper 
showing through the black fleld of the label. The print and figures dis- 
played on the sides and back of the wrapper bore no resemblance to 
anything on complainant' s, and the name and location of the maker were 
conspicuously shown on one side of the package. Held, that an order 
refusing complainant a prellminary Injunction would not be disturbed. 

Appeal from the Circuit Court of the United States for the District 
of Kentucky. 

On the 8th day of November, 1897, the Proctor & Gamble Company (the 
appellant hère) filed its bill in the cii'cuit court for the district of Kentucky 
against the Globe Eeflning Company, complalning that the latter was in- 
fringing a trade-mark belonging to the complainant, impressed upon a wrap- 
per or label used for covering cakes of washing soap alleged to be known to 
the trade as "Every Day Soap," by using on soap manufactured by the de- 
fendant a wrapper or label containing the words "Everybody's Soap." Cer- 
tain other features wherein defendant's label was charged to be an imitation 
of the complainant's were stated in the bill. To this bill the défendant filed 
an answer, and on November 11, 1897, the complainant moved for a pre- 
liminary injunction, and the motion was heard on the bill and answer and 
affidavits filed by the respective parties, and sorne further évidence taken 
in open court, which latter was preserved, and is found in the record. On 
the 4th day of December foUowing, the court grauted a temporary injunction, 
as prayed for. One week thereaifter, December 11, 1897, the complainant 
filed an amended and supplemental bill, further alleging the use by the de- 
fendant of another label which had been substituted for the first, and com- 
plalning of the new label as being an infringement of the complainant's trade- 
mark, and, Independently of that, of its employment by the défendant as in- 
volving unfair compétition in trade, in that it was devised and used for the 
purpose of inducing purchasers thereof to belleve that in buying the soap 
of the défendant, so labeled, they were buying the complainant's soap. The 
défendant on December 27, 1897, filed its answer to the supplemental bill. 
Thereupon the complainant made a further motion for a prellminary injunc- 
tion against the new label. This motion was heard on the pleadings, affida- 
vits and testimony taken in open court as above stated. It was held by the 
court that the new label was not an infringement of the label of the com- 
plainant, and that the use of it was not unfair compétition in trade, and 
complainant's motion for an injunction was accordingly overruled. From 
this order the complainant appeals. There was no appeal from the order al- 
lowing the injunction on the original bill, and the order denying the injunc- 
tion against the use of the second label is the only matter for review. 

Humphrey & Davie and Wm. Henry Brown, for appellant. 
Richards, Baskin & Ronald, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVERKNS, Dis- 
trict Judge. 
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SEVEKEjS'S, District Judge, having stated the case as above, de- 
iivered tlie opinion of the court. 

Upon tliis appeal the appellant relies not so much upon the in- 
fringement of its trade-maik as upon its complaint that the use by 
the défendant of its label is an unfair compétition in trade. To the 
question whether it is so or not, the brief s and arguments of counsel 
are mainly directed. Tbis being an appeal from an order denying 
a preliminary injunction, the question to be determined is whether 
the discrétion of the court below was improvidently exercised and 
not whether, upon the final hearing, upon full view of ail the facts in 
the case, this court would, upon the évidence before it, reach the 
same conclusion as that of the court below. Duplex Printing- 
Press Co. v. Campbell Printing-Press & Manufacturing Co., 16 C. C. 
A. 220, 69 Fed. 252; Garrett v. T. H. Garrett & Co., 24 C. C. A. 173, 
78 Fed. 472. To justify this court in reversing an order of this kind, 
is must be quite clearly apparent that a mistake was committed by 
the court below. Eitter v. Ulman, 42 U. S. App. 263, 24 C. O. A. 
71, and 78 Fed. 222. 

By the test applicable to such an appeal, we proceed to consider 
what appear to us to be the material facts of the controversy, so 
far as they can be ascertained from the record of the proceedings 
before the circuit court. This involves principally a comparison of 
the labels of the respective parties involved in the second application 
for an injunction, but incidentally it will be proper to give some 
attention to the label used by the défendant before the injunction 
was granted upon the original motion ; it being insisted by the appel- 
lant that, by reason of the defendant's having diverted in part the 
trade of the complainant by the use of its flrst label, the use of the sec- 
ond label, which it is charged is only a colorable variation of the flrst, 
enables the défendant more effectually to absorb the complainant's 
business. The packages in which the respective parties put up their 
soap for the market are similar in form and size, being about 4 
inches long, 2f inches wide and 1^ inches thick. The label of the 
complainant, printed upon the wrapper on the upper flat surface 
of the cakes, consisted in large part of the words "Every Day Soap" ; 
the flrst two words being in large, fancy letters, in a curved line 
in the upper part of a rectangular space about the size of the cake, 
and the word "Soap," also in large, fancy letters, under the former 
words. In the lower left-hand corner is a circular flgure about 
three-fourths of an inch in diameter, in the resemblance of a full 
moon bearing a human face within it looking to the left; the rest 
of the contents of the circle being a black fleld, with 13 white stars 
thereon. At the right of this, and extending across three-quarters 
of the length of the label, are the words "Proctor & Gamble," and 
under thèse the word "Cincinnati," ail in good-sized letters. There 
is some additional matter of ornamentation. Ail the foregoing 
characters were stamped or printed upon the face of light-yellow 
paper. Upon one edge of the cake, or rather upon the wrapper 
where it covers the side of the cake, there were printed the words, 
"Manufactured at Ivorydale," "Factories conducted ou the profit- 
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sharing plan," in two lines on a rectangular space about three inchea 
long and half an inch wide, of the same light-yellow color. The rest 
of the complainant's wrapper is of a darker color, flUed with an 
obscure, uniform ornamentation. The flrst of the defendant's labels 
(being the one the use of which was enjoined) was of the same color 
as the complainant's, and bore upon its face, in large letters, the 
words "Everybody's Soap"; the letters being in about the same 
stj'le as the complainant's, and formed in a very similar manner. 
There was a circular figure of the same size in the lower left-hand 
corner, but fllled with différent characters. At the right hand of 
this, where the complainant printed the words "Proctor & Gamble," 
the défendant printed the words "Globe Reflning Co." Underneath 
this was "Louisville, Ky.," instead of "Cincinnati" in the complain- 
ant's label. On the wrapper along both edges of the cake was 
printed other matter, having no resemblance to that of the com- 
plainant's. This wrapper had been in use for a few weeks only 
when the original bill was flled, and was thereupon discontinued. 
The défendant had been previously engagea for a much longer time 
in the manufacture and sale of the same or similar soap. The de- 
fendant's second label (the one now in question) was adopted, as 
the défendant claims, to obviate the objections which had been 
made to the use of the flrst. The wrapper was of the same color 
as before. The label on the upper surface of the calvc was black, 
except where lettered. It bore the words "Everybody's Soap"; the 
Word "Everybody's" being in script; the letter "E" being a capital, 
and the rest in ordinary style, though ail were of good size, and 
plainly readable at some distance. The word "Soap" was in plain 
type, in smaller letters, and both were arrangea in a similar relation 
to each other and to the surface of the label as the words "Every 
Day" and "Soap" in the complainant's label, except that the word 
"Everj'^body's" was straight, instead of circular, running from near 
the lower left-hand to the upper right-hand corners, and the word 
"Soap" fllled the space in the lower right-hand corner. The color 
of the letters was light yellow, and the letters appear to consist of 
the wrapper itself showing through the black fleld of the label sur- 
rounding them. There was no circle in the lower left-hand corner, 
as in the complainant's label and the flrst of the defendant's, and 
there was no name of the manufacturers and their place of business, 
as in those. There was scarcely any ornamentation, the whole 
being of plain style. On one side of the cake upon the wrapper 
was printed in black letters the words, "Everybody's Soap," "made 
by" "Globe Reflning Co., Louisville, Ky.," in three Unes; and on the 
other, "Everybody's Soap," "Best, goes farthest," in two lines. The 
rest of the wrapper was fllled with pictures of a cavalcade, illus- 
trating how ail classes and peoples glorify "Everybody's Soap." 

Having given this somewhat minute description of the labels which 
make the ground of the controversy, it remains to consider whether 
there was fair ground for the conclusion of the court below that a 
preliminary injunction should be denied. 

The Sharp compétition in business of récent years has brought 
about a great increase in suits of this character, and the décisions 
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therein hâve rapidly multiplied. It would be a difficult task to har- 
monize them upon the principles which ail of tliem recognize. This 
is because of such an infinité variety in the facts and circumstances 
with which the courts hâve had to deal, — a variety perhaps not sur- 
passed in the fleld of any other department of judicial labor. The 
décisions, however, do undoubtedly help to sharpen the judgment, 
and often shed a Une of light which leads one on to a just conclusion. 
Each case dépends upon its own facts and circumstances, and niust 
be decided upon the application thereto of settled principles which 
hâve received no substantial modification in récent years. The car- 
dinal rule upon the subject is that no one shall, by imitation or any 
unfair device, induce the public to believe that the goods lie offers for 
sale are the goods of another, and thereby appropriate to himself the 
value of the réputation which the other lias acquired for his own prod- 
ucts or merchandise. Canal Co. v. Clark. 13 Wall. 311; Coats v. 
Thread Oo., 149 U. S. 562, 13 Hup. Ct. 966. The substance of the 
rule is well understood, and it is unnecessary to make extensive cita- 
tion of cases which hâve recognized it. It sometimes happons that 
the labels or characteristic marks which manufacturers use upon their 
goods are catchwords designed to attract purchasers, and to inspire 
the belief that theirs excel ail others in merit, or that in popular esti- 
mation they are of superior quality. It will not do to say that any 
one manufacturer niay exclude ail others from the use of labels or 
marks which, ditîering in ternis and characteristics, are honestly 
designed and used to obtain the same advantages. In other words, 
one cannot make an exclusive appropriation of words or marks which 
he puts upon his goods, and which simplj- indicate their superiority 
or popularity, or universality in use, and no more. If he could, he 
might thus absorb a privilège which is common to ail. Corbin v. 
Gould, 133 U. S. 308, 10 Sup. Ct. 312; Coats v. Thread Co., 149 U. S. 
562, 13 Sup. Ct. 906; Lawrence Mfg. Co. v. Tennessee Mfg. Co., 13S 
U. S. 537, 11 Sup. Ct. 396. There is room for a question as to 
whether the labels of thèse parties are not of that class, — a question 
which we do not décide. The complainant charges, and there is 
proof tending to show the fact, that after the défendant adopted its 
flrst label the trade of the complainant at Louisville, which prier to 
that time had been very large, fell ofE in a great degree. The second 
label had been in use only a few days when the supplemental bill was 
filed, and there could not hâve been an opportunity to test its eiïect 
upon the trade. But the increase, if there was any, of the defend- 
ant's business, may hâve been the legitimate eiïect of its adoption 
of a "taking" description of its soap, which it was entitled to put upon 
its goods without trespassing upon the complainant's privilège of 
doing the same tbing. 

The complainant allèges, among other things, that it has for many 
years put up its soap in the form, size, and color of package in which 
it now does, and that from thèse peculiarities and its label the public 
hâve thereby become familiar with its goods; and it is further eharged 
that the défendant imitâtes its package, in the form and size of it, 
as well as the color of the wrapper. But, if it were conceded that 
the complainant could aequire an exclusive privilège to the use of 
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such characteristîcs, it is not showti that their practîce în respect t» 
either the form or size of the cake or the color of the wrapper was 
peculiar to themselves, and non constat that other manufacturers. 
încluding the défendant, were accustomed to put up their goods im 
the same style in respect to thèse peculiarities. This part of the case 
stands on the same footing as did the black and gold labels on the 
ends of the spools whereon the plaintiff's trade-mark was printed in 
the case of Coats r. Thread Co., supra; such labels having become 
common property. Aside from thèse features, tliere are not many 
points of sinoilarity. The principal one is the use in both labels of 
the Word "Every" in the complainant's, and as a component part of 
the Word "Everybody's" in the defendant's, upon the wrapper on the 
upper surface of the cake, which is the only place where it occurs on 
the complainant's package. But in this context it should be noted 
that ail the letters on this surface of the package are printed in black, 
upon a light-yellow ground, while on the defendant's the letters are 
light yellow on a black ground. In the complainant's the letters are 
in the similitude of type-written letters ornamented, while the de- 
fendant's are in script. On the defendant's label the figure of tlie 
moon and the characters exhibited therein by the complainant's is not 
shown, and the name of the manufacturer, which on the complain- 
ant's label is quite plainly shown, is not printed on the defendant's. 
The print and characters displayed on the sides and back of the 
defendant's wrapper bear no resemblance to anything on the com- 
plainant's. On one side of the complainant's the place of manufac- 
ture is stated to be Ivorydale. On the defendant's it is stated as at 
Louisville, Ky., and the name of the manufacturer, "Globe Reflning 
Co.," is distinctly shown. Thus, on each wrapper the name of the 
respective manufacturers is conspicuously shown, and this is one of 
the important means of identification. P. Lorillard Co. v. Peper, .30 
C. G. A. 496, 86 Fed. 956, 959. By the sight of the package, or by 
hearing the distinctive appellation read, customers would in gênerai, 
if not universally, identify the goods they were buying. It is liardly 
conceivable that any one familiar with the appearance of the com- 
plainant's packages, who looked to the article he was purchasing to 
see whether it was the same, could fail to notice the différence, ou 
the defendant's package being ofEered to him. The retail dealer 
would, beyond doubt, know the différence. Both seller and buyer 
would know that manufacturers generally put up their goods in the 
same shape and style, and the slightest inspection of the other cliar- 
acteristics would indicate the différence. If the consumer called for 
"Every Day" soap, and the retailer supplied him with "Everybody's" 
soap, it would be a fraud for which the défendant would not be liable, 
as was pertinently said by Mr. Justice Brown in Coats v. Tliread Co., 
already cited. And in passing we observe that what is mainly relied 
on in the présent case as the imitation so injurions to the complain- 
ant, namely, the use of the word "Every," is not more likely to 
produce confusion with purchasers than were the use of the words 
"Best Six Cord" on the black and gold labels of the parties in the 
case just referred to, where an injunction was denied. But it is said 
that the évidence shows that the defendant's offlcers studied how 
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closely they might approximate the complainanfs label without ex- 
posing themselves to suit, and that tMs indicates a purpose to pur- 
loin the complainanfs good will. The évidence does show that such 
consultations took place in référence to the first label, but it is also 
shown that on discontinuing that they took légal advice in regard 
to the making of a new one. If they were intending to devise a new 
label which might attract purchasers by an alluring advertisement, 
they might lawfully do this, if they made it in such a form and style 
as would not lead purchasers to think they were buying the com- 
plainanfs goods. The évidence does not clearly show that there 
was bad faith in devising the new label. It is not inconsistent with 
an honest purpose. A feature of this kind existed in the well-rea- 
soned case of Sterling Remedy Co. v. Eurêka Chemical & Manufac- 
turing Co., 70 Fed. 704, — a case cited by Judge Barr in his opinion, 
which is found in the record,^but it was not regarded as of control- 
ling weight. In that case the controversy was over trade-marks 
employed on remédies for curing the habit of using tobacco. The 
prominent word on the complainanfs label was "No-to-bac." That 
of the defendanfs was "Baco-curo." It was insisted that the first 
word in the latter was so nearly idem sonans with the last word or 
syllable in the first, and that being the signiflcant part of the ex- 
pression, it was likely to attract trade which rightfully belonged to 
the complainant. But the court held otherwise, in view of the other 
differing features of the case. This judgment was aflfirmed by the 
circuit court of appeals for the Seventh circuit. Sterling Eemedv 
Co. V. Eurêka Chemical & Manufacturing Co., 25 G. C. A. 314, 80 
Fed. 105. 

Much reliance is placed upon the décision in the case of Garrett 
V. T. H. Garrett & Co., 24 C. C. A. 173, 78 Fed. 472, where this 
court reversed an order ref using a preliminary injunction. In that 
case the complainants had long been in the manufacture and sale of 
a snuff which bore the brand and was known to the trade as "Garretf s 
Snulï," and had a high réputation. The défendants organized a cor- 
poration with 350 shares, and took in one T. H. Garrett, with 2|- 
shares, in order. to give color to the employing the word "Garrett" 
in their corporate name. The corporation thereupon engaged in the 
snuflî business, and sold their product as "Garretf s Snufï." We quote 
from the opinion of the court, at page 474, 78 Fed., and page 174, 24 
ce. A.: 

"The labels and devices used by the défendant company under Us original 
organization were, in their gênerai design and appearance, dosa imitations 
of complainants' labels and designs. The cans, packages, labels, and wrap- 
pers of complainants were almost literally copied by the défendant company, 
excepting that 'T. H. Garrett, Louisville, Ky.,' was substituted for 'W. 
E. Garrett, Philadelphia.' The color of defendanfs labels was the same as 
that of complainants'. The type used for the printed matter on the labels 
was similar in gênerai appearance, arrangement, and gênerai efCect." 

From this it appears that the only material différence between 
the labels of the parties, or otherwise shown upon their packages, 
was in the initiais of the word "Garrett," and the place of manufac- 
ture. In the présent case, as we hâve shown, the points of resem- 
blance are few, and the différences many, and the latter exist in 
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important features. It bas been said that ît îs the resemblancea 
tbat should be looked at, rather than the différences. But the 
existence of the latter négatives the former, and it is necessarj to 
take both into view, in order to get a correct picture of the whole. 
Mr. Justice Brown said in delivering the opinion of the court in 
Coats V. Thread Go.: 

"The différences are less conspicuous than the gênerai resemblance between 
the two. At the same tlme, they are such as could not fall to impress them- 
selves upon a person who examined them wlth a view to ascertaln who was 
the lleal manufacturer of the thread." 

And see the observations of Mr. Justice Lamar in Corbin v. Gould, 
133 U. S., at pages 312, 313, 10 Sup. Ct. 312. 

Upon the whole, we are satisfied that at least there waa no "plain 
error" in the order of the circuit court, and it is accordingly afQrmed. 



AMERICAN GRAPHOPHONB CO. v. NATIONAL GRAMOPHONE 00. et aL 

(Circuit Court of Appeals, Second Circuit.) 

Patents — Prbliminaby Injunction — Recording akd Kepkodccing Records. 
A preliminary injunction against infrlngement of clalm 21 of the Bell 
& Tainter patent, No. 341,214, which claim covers a loosely-inounted or 
gravlty reproducer In a machine for recording and reproducing speech, 
held to hâve been granted on a misunderstanding of the scope of a prior 
décision. 

Appeal from the Circuit Court of the United States for the Southeru 
District of New York. 

This is an appeal from an order of the circuit court for the Southern 
district of New York (90 Fed. 824) which granted an injunction 
pendente lite against the infringement of claim 21 of letters patent 
No. 341,314, to Bell & Tainter, for the instrument called the "Grapho- 
phone." The instrument which was found to infringe is known as 
the "Berliner Gramophone," and is described in letters patent Nos. 
372,786 and 564,586. 

Charles E. Mitchell, Howard W. Hayes, Gustav Bissing, and Horace 
Pettit, for appellant. 

Philip Mauro and Richard N. Dyer, for appellees. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAII, Circuit Judge, The Bell & Tainter patent was before the 
circuit court for the Southern district of New York upon final hearing 
in a suit of the présent complainant against Leeds and others. 87 Fed. 
873. The order pendente lite was granted upon the theory that the 
complainant's construction of claim 21 had been positively adopted by 
this court in the Leeds Case, and the only question upon this appeal is 
whether that theory was well founded. It is therefore necessary 
to ascertain the scope of the décision. The history of the Bell & 
Tainter invention indicates that it started in experiments to improve 
the Edison phonograph of 1879, which resulted in the abandonment 
of Edison'a process of indentation upon a pliable material, and the 
substitution therefor of the cutting or engraving the record in the 
form of a groove, with slopin' walls, in a waxy substance, and also 
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in the substitution, in place of a rigid reprodueer, of one so loosely 
mounted that, resting against the tablet by gravity, it was guided by 
the record, and followed the élévations and dépressions in the groove. 
The two improvements of importance with respect to claims 19 to 22 
were said to be: 

"ïhe new material for a sound record upon which vertieally undulating 
grooves, with sloplng walls, were engraved by a cutting style; and the re- 
produeer which rested upon thèse grooves by gravity, and moving along them, 
imparted to a second diaphragm the vibrations incident to the élévations and 
dépressions of the bottoms of the groove." 

Upon the question of infringement in the Leeds Case, there was no 
serions controversy. The défendants insisted that sound records 
formed in wax or wax-like material were old, — an issue which was 
decided against them. Inasniuch as the court might be of opinion 
that claims 19, 20, and 21 related merely to the loosely-mounted 
reprodueer, the défendants made the point that such a reprodueer, 
capable of automatically adjusting itself to the record grooves, was 
also old; but this proposition was not sustained. 

Upon the question of the construction of the claims, Judge Gross- 
cup, in the Amet Case, 74 Fed. 789, did not think that the universal 
joint in the gravity reprodueer made it a patentable invention, but 
that the combination which included the reprodueer with the new rec- 
ord — that is, the grooved tablet having the record as described in 
the patent — was patentable. The circuit judge did not thoroughly 
agrée with Judge Grosscup, and thought that the loosely-mounted 
reprodueer might be patentable by itself; but the cas«e did not call 
for a décision of that question, and therefore directed a deeree in the 
form adopted in the Amet Case. 

Berliner used for his original record plate a zinc plate covered with 
a thin, fatty film, which, after the film along the latéral line made 
by the stylus has been removed, is placed in an etehing bath. When 
the groove has been etched, the zinc plate is electroplated with copper, 
and the plate impresses the sound record into a hard-rubber plate, 
which has been softened by beat. The hard-rubber plate is the tablet 
which contains the record. The adjudication in the Leeds Case was 
not an adéquate basis for an order for an injunction pendente lite 
against the Berliner device, for it relates to the infringement of claim 
21 by the use of the dual improvements of Bell & Tainter, and was 
not intended to go furtlier and décide the status of a device which did 
not contain a tablet of their new material for a sound record. The 
order of the circuit court is reversed, with costs. 



PALMER V. KNIGHT. 

(Circuit Court, E. D. Pennsylvauia. February 2S. 1899.) 

Patents — Infringement. 

A claim for a hammock or bed bottom of woven fabric, having suspen- 
sion loops "formed of unwoven portions of tlie threads of the warp of 
the fabric, substantially as lierein described," is not infringed by a ham- 
mock, in which the suspension loops are formed from the perfectiy woven 
pièce of fabric composiug the body of the hammocli. 
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2. SamEt—^Hammocks or Bbd Bottoms. . 

Tlje Palmer patent, No. 271,510, for an Improvement In hammocks or 
bed bottoms, construed, and held not infringed as to claims 1, 2, and 4. 

This was a 'suit in equity by Isaac E. Palmer against Abraliam C. 
Knight for alleged infringement of a patent for an improvement in 
hammocks or bed bottoms. 

Dickerson & Brown, for complainant. 
A. B. Stoughton, for respondent. 

DALLAS, Circuit Judge. Tliis is a suit upon letters patent No. 
271,510, dated January 30, 1883, granted to the complainant for an 
improvement in hammocks or bed bottoms. The défendant is 
chargea with infringement of claims 1, 2, and 4, which are as f ollows : 

"(1) A hammock or bed bottom of woven fabric, having suspension loops 
at its ends, formed of unwoven portions of tlie threads of the warp of the 
fabric, substantially as herein describod. (2) A hammock or bed bottom, 
having its end composed of doubled portions of a woven fabric, and liaving 
said doubled portions united by a séries of suspension loops formed of un- 
woven portions of the same warps, which enter into the weavlng of the 
doubled fabric, substantially as herein described." "(4) A hammock con- 
structed or provided with a pocket for the réception of a pillow, substan- 
tially as herein described." 

The invention covered by claims 1 and 2 relates wholly to sus- 
pension loops, and its fundamental characteristic résides in the pro- 
vision for forming those loops of unvpoven portions of the warps of 
the fabric. Loops may be said to be thus formed when they are 
made either of portions of the warp which hâve not been woven, or 
of fabric from which, after weaving, the weft threads hâve been re- 
moved. But, however obtained, the material of the loops must be 
unwoven threads of the warp. That of the défendant is and re- 
raains a completely woven fabric. This différence cannot be re- 
garded as formai, for the claims, in terms, pronounce it to be sub- 
stantial. It cannot be stigmatized as evasive, for it is not within 
the Une of conflict. If the défendant attains the object which 
Palmer had in view, he does so by means which Palmer either did 
not perceive, or, perceiving, did not claim. Instead of forming his 
loops as described in the complainant's spécification, the défendant 
forms them from the perfectly woven pièce of fabric which consti- 
tutes the body of the hammock. Whether they are better or worse 
than those of the patent is unimportant. They are not made in ac- 
cordance with its instructions. They are not substantially the same 
loops. They are not infringing. 

The validity of the fourth claim need not be questioned, but the 
nature of its subject-matter, and the prior art as well, require its 
restriction to the particular pocket described; that is to say, to a 
pocket "made intégral with the main portion of the hammock, and 
* • • formed by folding over the end portions of the fabric on 
itself , and then sewing or otherwise securing the doubled or f olded 
portion by Unes of stitching." Common knowledge and common 
sensé repel the notion that inventive genius was required to provide 
a hammock with any pocket at ail, whether for the réception of a 
pillow or of anything else; and the pre-existing devices exhibiteâ 
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in the proofs show that the idea of equipping similar constructions 
with a réceptacle for a head rest was not wholly new witli the com- 
plainant. The defendant's pocket is not made intégral with the 
main portion of the hammock, and formed by folding over the end 
portions of the fabric on itself, but is made of a separate pièce of 
material, which is independently united to the main portion. In 
my opinion, it does not infringe. 

The bill will be dismissed, with costs. 



GAITLEY V. GKEENE.' 

(Circuit Court, N. D. New Yorl;. February 27, 1899.) 

No. 6,310. 

1. Patents— Ikvektion—Mechanical Skill. 

ïlie idea of providing a coiled-wire handle for implements wliich corne 
in contact with lieat, tlius permitting a circulation of air, insuring suffi- 
cient coolness of the liandle to permit of ready manipulation at ail times, 
being once embodied in practical form, the subséquent work of fltting 
such handles to the bails of différent vessels. and adjusting them to new 
environments, involves mère mechanical skill. 

S. Samb— Kettle Bails. 

The Gaitley patent. No. 338,506, for a bail for lifting and carrying ket- 
tles, Is void for want of invention. 

This was a suit in equity by John E. Gaitley against William F. 
Grreene for alleged infringement of a patent for a kettle bail. 

Nelson Davenport, for complainant. 
George A. Mosher, for défendant. 

COXE, District Judge. This is an equity suit founded upon let- 
ters patent, No. 338,506, granted March 23, 1880, to the complainant 
for a new kettle bail. The patentee's object was to provide a novel 
bail for lifting and carrying kettles, and similar vessels, whereby the 
handle of the bail will remain sufticiently cool to permit the bail to 
be manipulated at any time. The claim is as follows: 

"A kettle bail formed with two bends to produce abutments or shoulders, 
and provided with a separate coiled handle or grasp bearing at its ends 
against the bends, and through which coiled handle or grasp the bail cen- 
trally and loosely passes, substantially as described." 

The idea of providing a coiled-wire handle for implements which 
corne in contact with heat, thus permitting the circulation of air and 
insuring sufificient coolness of the handle to permit of ready manipu- 
lation at ail times, was a novel one, and he who first put the idea 
into practical form was, without doubt, entitled to the rewards of 
an inventor. WTien, however, the embodiment of this fundamental 
idea once became public property, the subséquent work of fitting the 
handle to the bails of différent vessels and adjusting it to new environ- 
ments, seems to be within the domain of the skilled mechanic. The 
prior art shows that bails for kettles precisely similar to the bail 
of the patent, with the single exception that they were made of a 
continuons pièce of wire instead of two pièces as in the complainant's 
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structure, àad long been known. It is difHcult to understand how 
invention can be based upon tlie construction of the bail and handie 
separateh'. But it is net necessary to détermine the question, for 
this feature was also old. It is shown in several patents in the prior 
art, notablj in the prior patents to the complainant. If the claim 
be strictly limited to the enumerated éléments, which limitation ap- 
pears to hâve been required by the examiner as a condition précèdent 
to granting the patent, the défendant does not infringe, for the reason 
that the ends of the grasp do not bear against the abutments oi' 
bends of the bail. The court prefers, however, to rest the décision 
upon the défense of want of invention. The bill is dismissed. 



UNITED STAÏES PLAYING-CAED CO. v. SPALDING et al. 

(Circuit Court, S. D. New York. Feliruary 24, 1899.) 

Patent Suits— Scopb of Ikjunction — Pbrsons not Parties. 

In a suit against dealers in an infringing article, the manufacturers 
thereof assumed tlie défense, but without becoming tecbnlcal ijarties. 
ïhe injunction granted ran against the dealers, by name, and their of- 
ficers, etc., workmen, "and manufacturers." HcÙ, that the injuuctioii 
bound the latter only as agents and manufacturers of the défendants. 
and thej' were not in eontempt for manufacturing for other dealers hnv- 
ing no connection with défendants. In re Lennon, 17 Sup. Ot. 658, lOii 
U. S. 548, distinguislied. 

This vfSiS a suit in equity by the United States Playing-Card Com- 
pany against A. G. Spalding & Bros, for infringement of a patent. 
The cause was heard on motion to punish for eontempt for alleged 
violation of an injunction heretofore granted. 

Arthur v. Briesen, for the motion. 

Fred. L. Chappell and W. Gr. Howard, oppoged. 

WHEELEE, District Judge. The défendants are dealers in dupli- 
cate whist trays (among other things) in New York, and sold trays 
made and furnished by Illing Bros. & Everard, of Kalamazoo, Mich., 
and by Cassius M. Paine, of Milwaukee, Wis., which hâve been ad- 
judged in this cause to be infringements of a patent belonging to 
the plaintiff. Thèse manufacturers assumed the défense of the suit. 
An injunction was issued, which ran to "you, the said A. G. Spalding & 
Bros., and your offlcers, trustées, directors, managers, servants, agents, 
attorneys, and workmen, and manufacturers." This is a motion for 
an attachment aguinst ail for eontempt of the injunction. Spalding 
& Bros, appear to hâve fully respected the injunction. The manufac- 
turers appear to hâve made what are alleged and claimed to be in- 
fringements, and to hâve sold them to dealers in other parts of the 
country, without relation to Spalding & Bros, in any way. The coun- 
sel for the plaintiff urges that thèse manufacturers, having assumed 
the défense of their customers, are bound by the adjudication, and 
liable for violation of the injunction anywhere, as if they were par- 
ties of record. This seems to be correct as to the conclusiveness 
of what has been decided, but that does not make them liable upon 
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the decree, as the parties of record would be. Execution wonld not 
run against them for profits, damages, or costs decreed. Tlie injunc- 
tion is a judicial writ, issued upon tlie décrétai order. Notice of 
the order would bind those to whom the writ would run, and who 
would be included with them, bef ore the writ itself should be issued ; 
but it would not affect any one any further than the writ would. 
As this writ runs to the agents and manufacturers of Spalding Bros., 
thèse manufacturers are said to be everywhere, and always while it 
remains in force, within its terms. But they are included in the writ, 
not as agents and manufacturers of ererybody with whom they 
might do business, but as agents and manufacturers of Spalding 
Bros. ; and, as what they hâve now done in this behalf has no con- 
nection with or relation to Spalding Bros., they do not appear to hâve 
done any of it, within the prohibition of the writ. If they h ad done 
it in aid in any waj' of a violation by Spalding Bros., upon the sup- 
position of which this proceeding may hâve been commenced, the 
question would be very différent. Cases are cited in which language 
Is used that by itself might indicate that any one, anywhere, hav- 
ing knowledge of an injunction, might not do what would violate 
it if done by those included within it; but, as understood, noue of 
them go outside the scope of the injunction itself. Tliat of In re 
Lennon, 166 U. S. 548, 17 Sup. Ct. 658 (at page 554, 166 U. S., and 
page 660, 17 Sup. Ct.), is as broad as any; but it must be read, as it 
was used, with référence to the case, which was against a locomotive 
engineer, the servant of a corporation enjoined about hauling cars, 
who was not named in the suit or the injunction, nor served upon, 
but had notice. The case does not show that he would hâve been 
held if he had done the same thing, after the notice, upon another 
road. The proceeding itself is in nature criminal. and the foundation 
of it should not be extended by any doubtful construction. An 
amendment of the order and injunction is suggested; but that, if 
allowable, could not affect this question now. Motion denied. 



GIXNA et al. v. MBRSEREAU MFG. CO. 
(Circuit Court of Appeals, Third Circuit. January 25, 1899.) 

No. 38. 

Patents— Can-Making Machines. 

The Hipperling patent, No. 281,508, for an improvement in machines 
for double-seamlng the head and hottom of rectaugular shaped tin cans, 
must, in view of the prior Atliinson patent, No. 279.853, be conflned to the 
particular form of construction .showu; and the second and thlrd claims 
are not infringed by a machine made under the Adriance patent. No. 
472,284. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

This was a suit in equity by Stephen A. Ginna and Kichard A. 
Donaldson against the Mersereau Manufacturing Company for alleged 
infringement of a patent for an improvement in machines for manu- 
92 p.— 24 
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tacturing tiii cans. The circuit court dismissed the bill (69 Fed. Zii), 
aûd the complainants hâve appealed. 

Kowland Cox, for appeUanta. 
Edwin H. Brown, for appellee. 

Before DAUAS, Circuit Judge, and BUTIjEE and KIEKPAT- 
KICK, District Judges. 

DAUAS, Circuit Judge. By the bill in this case, the défendant 
below, who is the appellee hère, was charged with infringement of 
letters patent No. 281,508, dated July 17, 1883, issued to the appel- 
lants as assignées of William Hipperling, the inventor. The nature 
of the invention covered by the patent is sufficiently and accurately 
stated in the opinion of the learned judge in the court below, and 
the daims alleged to hâve been infringed are there set forth at length. 
It is needless, therefore, to restate thèse matters hère. 

Several errors are assigned, but the only point insisted upon as 
ground for reversai is presented in the brief of argument for the 
appellants, as foUows: 

"What we conceive to be the error of the court below Is that hls honor held 
the Atkinson patent, 8o called, describes a successf ul machine, by reason of the 
«xlstence of which the patent In suit must be narrowly construed, so as to ex- 
clude defendant's machine." 

This proposition properly présents the only question in the case, 
but we cannot aflEirm it. Our independent examination of the sub- 
ject bas brought us ail to the same conclusion as was reached in the 
court below. The Atkinson machine was not a failure. It was 
susceptible of improvement, and it was improved both by Hipperling 
and by Atkinson himself. Hipperling may justly be accorded the 
crédit due to an improver, but he clearly was not the ârst to devise 
a practical machine for double-seaming rectangular cans. It fol- 
lows that his monopoly must be limited to his spécifie construction, 
and, being so restricted, it is clear that the appellee haa not im- 
pinged upon it. The authorities are sufidciently cited in the opinion 
of the court below, and our views upon both the law and the facts are 
so well indicated in that opinion as to render further statement 
of them unnecessary. The language of Mr. Justice Bradley, quoted 
from the décision in Loom Co. v. Higgins, 105 U. S. 580, does not 
support the contention which the learned counsel for the appellants 
has based upon it. We agrée that it was certainly a new and useful 
resuit to make a machine produce a much larger number of cans 
per day than it had ever before produced, and that the combination 
of éléments by which this was effected would be invention sufHcient 
to form the basis of a patent; but we cannot agrée that the im- 
provement made by Hipperling could form the basis of a patent for 
anything more than the particular means by which that improvement 
was attained. Admitting that Hipperhng made it possible to double- 
«eam, in any given time, more cans than it had been possible to 
double-seam in the same time with the Atkinson machine, yet, inas- 
much as Hipperling's contrivance was but an improvement, he did not, 
by devising it, entitle himself to the pre-existing subject-matter to 
which it related. The decree of the circuit court is aflarmed. 
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EOOD et al. v. EVANS et al. 
(Circuit Court, E. D. Pennsylvania. March 6, 1899.) 

1. Patents^Inpiungkmkïit. 

Infririgement may be avoided, liowever nearly approached, if the sub- 
ject-matter of the grant be not substantially talien; but, if tlie princlple 
of the invention be appropriated, liability for infringement eannot be 
evaded on the ground that the mechanism employed does not, in form 
and structure, precisely correspond witb that described in the patent. 

3. Same — Machines fob Shaving Hides. 

The Eood & Vaughan patent, No. 383,914, for improvements in ma- 
chines for shaving slvins or liides, covers a very meritorious invention, 
and the claims should be so construed as to adequately protect it. The 
clainis therefore construed, and Mld infringed. 

This was a suit in equity by John Rood and others against Robert 
Evans and otbers for alleged infringement of a patent for improve- 
ments in machines for shaving skins or hides. 

Charles N. Butler and Charles C. Morgan, for complainants. 
Henry E. Everding, for respondents. 

DAIJjAS, Circuit Judge. This suit is brought upon letters patent 
No. 383,914, dated June 5, 1888, issued to John Rood and Ira Vaughan, 
for improvements in machines for shaving sliins or hides. In the 
speciflcation it is stated that the "présent invention relates to im- 
provements in a machine for shaving skins, such as shown in the 
United States patent No. 339,323, granted to John Rood, said im- 
provements relating more particularly to the cutter cylinder, the 
knives of which are differently arrangea from those in said patent." 
The prior Rood machine was not successful, and this was mainly due 
to the fact that it would not shave a skin or hide without leaving 
marks on the surface shaved. The correction of this defect was the 
principal object of the présent invention, and accordingly the atten- 
tion of the inventors was directed chiefly to the cutter cylinder, the 
knives of which they so arranged that in their opération the objec- 
tionable marking would not occur. In this lies the gist of their 
invention. As is said in the spécification, they devised a cutter 
cylinder with ils knives so arranged that "no mark will remain on 
the hide or skin after it has been operate^ on by them, and during 
the opération of shaving said hide or skin it will be kept in a smooth 
state, owing to the arrangement of the knives." This cutter cylinder 
is speciflcally claimed as follows: 

"(3) The cutter cylinder havlng the two séries of knives, as described, ar- 
ranged In a spiral direction on the external surface of said cylinder, the direc- 
tion of each séries being opposite to or the reverse of that of the other séries, 
and the knives of each séries extending from one end of the cylinder to and be- 
yond the middle of such cylinder longitudinally thereof until they abut each 
against the other, substantially as shown and described." 

The cutter cylinder alone is not operative. To constitute a com- 
plète machine, other devices are requisite, and accordingly the pat- 
entées, while discarding some of the parts theretofore used, pro- 
ceeded to organize the essential entire mechanism, by combining with 
their peculiar cylinder the pressure roller and the sharpening wheel 
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of the prior art; and this combination they claimed by their first two 
claims, which are as follows: 

"(1) The cutter cyllnder having the two séries of knives arrangée! as de- 
scrllDed, in combination with the pressure roller aud the sharpeuiug wheel, ar- 
rangea substantially as set forth. 

"(2) The cutter cylinder having the two séries of linives, as described, ar- 
rangea in a spiral direction on the external surface of sald cyhnder, the direc- 
tion of each séries being opposite to that of the other séries, and extending a 
short distance beyond the middle of the cylinder, longitudlnally thereof. In com- 
bination wlth the pressure roller and sharpening wheel, arranged aud provided 
with mechanlsm, substantially as explained, for operating such cyliuder, roller, 
and wheel, as set forth." 

There is no material différence between thèse claims. They are 
for the same combination, the éléments of which, though more 
minutely described in the second claim, are sufificiently designated 
in the first. The complainants, so understanding the matter, hâve 
said, through their counsel, that they ask no decree upon the second 
claim. 

I hâve examined the proofs with much care, but I do not propose to 
refer to them in détail. The validity of the patent, properly con- 
strued, cannot, I think, be reasonably questioned. The invention 
which it covers is a very meritorious one. No machine had pre- 
viously existed which could acceptably do the work which the machine 
of the patent excellently performs. The claims should, if possible, be 
so construed as to adequately protect this achievement; and they 
may be so construed, I think, without doing any violence to their 
terms. Neither the pressure roller nor the sharpening wheel was 
speciiically claimed; and no such claim, if made, could hâve been 
properly allowed. The cutter cylinder, however, was new, and for 
it, both separately and in combination with the pressure roller and 
the sharpening wheel, the inventors were entitled to a patent, and 
such a patent they obtained. The proofs disclose nothing in the 
prior art which, in my opinion, requires its restriction to a cylinder 
having knives extending beyond its mathematical middle; and I 
do not think that the ternas of the claims impose any such limitation. 

The proofs upon the question of infringement relate to several 
of the défendants' constructions as used in différent factories; but 
thèse need not be separately considered. It is enough to say that 
it has been persuasively shown that they efïect the same resuit 
as that of the patented machine, and also that they are composed of 
a cutter cylinder in combination with the pressure roller and sharp- 
ening wheel. If, therefore, their cutter cylinder be the same as 
that of the patent in suit, they infringe both its flrst and its third 
claims. If it be not, they do not infringe either of them. Hence, 
the identity, in the sensé of the patent law, of the two cylinders, is 
the décisive question in tte case. This question has been ably argued. 
It is not free from difiSculty. It has been thoroughly discussed by 
the respective experts. Their opinions upon it are absointely op- 
posed. This, however, results in great measure from the différent 
standpoints from which they hâve viewed the subject. If, as the 
défendants' expert has assumed, no cylinder can be an infringing one, 
the knives of which do not extend to and bevond the exact matbe- 
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matieal middle of such cylinder, it must be conceded that the défend- 
ants do not infringe. But, although some of the language of the 
spécification and of the claims seems to lend support to tiiis position, 
it does not appear, when closely examined, to be tenable. The rule 
is, of course, that a patentée is to be restricted to his InA-ention as 
he bas seen fit to claim it; and this rule is, iu my judgment, a wise 
and wholesome one. But is the présent case one which calls for its 
application? I thinli not. Tlie expressed object of thèse patentées 
was "to provide a cutter cylinder having its knives arrangea so that 
it will shave a skin or bide without leaving marks on the surface 
shaved, and will also hold the skin from nioving in a direction length- 
wise of the cutter cylinder"; and it is clear to me, as I think it 
must hâve been to tliose skilled in the art, that, in framing their 
claims, they naturally had in contemplation, and intended to refer 
to, the normal type of cylinder, the mathematical middle and the 
working middle of which are the same. To attain the end they had 
in mind, the feature of importance was that the knives were not to 
be termina ted until they abutte<l each against the other; and, that 
they might thus abut when attached to an ordinary cylinder, it was 
requisite that they should be extended beyond its middle. Oonse- 
quently, the necessity for so extending them was pointed ont, but 
without foreseeing — what there was no obligation to anticipate — 
that. by elongating one end of the cybnder, this necessity might be 
avoided, because the coïncidence of the actual middle of the cylindei' 
with its working middle would then not exist. Now, there is no 
différence between the body of the défendants' cylinder and that of 
the plaintiffs, except only that the length of the défendants' is 
greater in proportion to its diameter; and the only différence worthy 
of considération in the arrangement of the knives is that the knives 
n])on one of the sides of the défendants' cylinder may be, and are, 
nvade longer than those upon its other side. If the défendants' cylin- 
der were so shortened as to make its proportions the same as the 
complainants', and so, also, as to make the séries of knives upon each 
side of it of the same length, the two cylinders and the arrangement 
of their knives would be substantially identical. By simply length- 
ening one side of their cylinder, the défendants hâve presented a 
(juite ingenious paradox. They bave placed its middle a little to 
one side. In plain terms, they bave slightly removed its working 
center from its actual center. By doing this, they hâve not, how- 
e\er, departed from the piinciple or mode of opération of the patented 
arrangement. It bas been contended that they hâve improved upon 
it; but of this tlie proofs hâve failed to convince me. The weight 
of the évidence is decidedly to the effect that, in function, in mode 
of opération, and in resuit, the two cylinders are practically the 
same. I cannot but regard them as conflicting. Invasion of the 
rights of a patentée may be avoided, however nearly approached, if 
the snbject matter of the grant be not substantially taken; but, if 
the principle of the invention be appropriated, liability for infringe- 
ment cannot be evaded ui)on the ground that the mechanism employed 
by the infringer does not, in form and structure, precisely correspond 
with that described in the patent. 
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The suggestion that the éléments of the flrst claim are merely 
aggregated, and not patentably combined, is, in my opinion, not well 
founded. The law as laid down in National Cash-Kegister Co. v. 
American Cash-Eegister Co., 3 C. C. A. 563, 53 Fed. 367, is plainly 
applicable to the f acts of this case. 

The contention that Eood and Vaughan were not joint inventors 
of anything more than the cutter cylinder speciflcally claimed has not 
been overlooked, but need not be discussed. As I view the case, it 
cannot be sustained. Decree for complainant. 



ELLIOTT et al. v. HAERIS et al. 

(Circuit Court, N. D. Ohio, E. D. December 3, 1898.) 

No. 5,810. 

Patents— Pkeliminary Injunction. 

When the patents sued on hâve never been adjudicated, a preliminary 
injunction will be denied, in the absence of a showing that the public 
has long used the inventions, and has acquiesced In the validity thereof. 

This was a suit in equity by William E. Elliott and the Elliott 
Button-Fastener Company against Abraham M. Harris and Nicholas 
Plemming for alleged infringement of three patents. The cause 
was heard on motion for a preliminary injunction. 

Taggart, Knappen & Denison, for complainants. 
Albert M. Austin, for respondent A. M. Harris. 

RICKS, District Judge. Counsel for the défendants very prop- 
erly quote from Eobinson (Pat. § 1173) the three things essential to 
maintaining a preliminary injunction in a patent case: (1) that the 
patent is valid; (2) that plaintiff is the owner of a légal or équitable 
interest therein; and (3) that the défendant is about to commit an 
act of infringement. The complainants sue upon three patents, nei- 
ther one of which has ever been adjudicated. In order to entitle 
them to an injunction, they must therefore show that the public has 
long used said patents, and has acquiesced in the validity thereof, 
and has never undertaken by litigation to question the patentee's 
exclusive rights thereto, or the validity of said patents. They allège 
certain acts of the défendants, which, in a proper case, might be 
held to be contributory infringement, but which are not shown to 
be such by the facts in this case. The case, as made ont and sub- 
mitted, is déficient, and fails to establish any one of the grounds 
named which would entitle the complainants to a preliminary in- 
junction. Such an injunction is not issued, unless the rights of the 
complainant thereto are clearly established. They are certainly not 
so established in this case. The motion for preliminary injunction 
is therefore disallowed. 
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EISDON IRON & LOCOMOTIVE WORKS v. TRENT. 

(Circuit Court, N. D. Califoruia. January 23, 1899.) 

No. 12,293. 

1. Patents — Infringement— Construction of Olaimb. 

Infringement eannot be avoided by roading Into a bi'oad claim .specifif 
déviées claimed in narrower claims of the same patent. 

2. Same. 

A change of form does not avold infringement, unless tUe patentée lias 
specifled a particular form as the means by whieli the efïect of the inven- 
tion is produced, or otherwise confines himself to a particular form of 
what he describes. Even when a change of form somewhat moditles 
the construction, the action, or utility of the patented thing, noninfringe- 
ment wlU seldom resuit from such a change. 

S. Same — Infringement— Parties Liable. 

Défendant was a member of a flrm of architects wliieh advertised by 
circnlars, etc., to furnish ore-erushing millg; but, having no manufactur- 
ing plant of their own, on reeeiving orders, contracted witli others to 
furnish the machinery, according to plans and specificatious furnished 
by them. Xhey thus furnished designs for an infringing machine, which 
was made mainly by the owner, at liis own factory; and tliey erected 
and fitted it for opération at hls mine, reeeiving therefor a commission. 
Held, that the flrm was a contributory infringer, so as to make a mem- 
ber thereof liable. 

4. Same— Orb Crdshers. 

The Schierholz patent, No. 538,884, for an ore-crushing niill, in whicii 
the principal feature is the combination of a fixed vertical central shal'i 
with flexible intermediate inechanism between the gear and fhe crusîi 
ing roUs, covers a pioneer invention, and is entitled to the application o" 
the doctrine of équivalents to suppress later combinatious of the s<iiu ' 
éléments or of mechanical équivalents therefor. Hcid. therefore, tluii 
elalm 4 was infringed by the Bingham or Trent and tlie Bradley nia 
chines. 

This was a suit in equity by tlie Risdon Iron & Locomotive Works 
against L. 0. Trent for alleged infringement of a patent for an ore 
crusher. 

Wlieaton & Kallooh, for complainant. 
N. A. Acker, for respondent. 

MOEEOW, Circuit Judge. This is a suit for the infringement of 
letters patent No. 538,884, dated May 7, 1895, for an ore crusher. The 
inventor was August H. Schierholz, wliose application for the patent 
was iiled in the patent office February 5, 1895. By an assignment 
made after the application, and before the granting of the letters 
patent, Schierholz transferred ail the property in the invention to 
the complainant. 

The invention relates to improvements in ore-crushing machines, in 
which crusliing roUs are caused to travel within the circumference 
of a pan, upon suitable dies arranged around the periphery, and which 
hâve a âxed central post, and consists of novel means for driving the 
rolls, and allowing for the irregularities of movement caused by the 
ore over which the rolls pass, without interfering with the vertical 
shaft or its gear and connections. The détails of construction are 
•explained by référence to the accompanying drawings: 
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The drawings are explained as foUows: 

"Figure 1 is a vertical section taken through the center of the pan, and 
showing, also, a section on the Une, z z, of Fig. 2. Fig. 2 Is a plan view of 
the pan and rollers, with horizontal section of the vertical shaft and driving 
pins, on line, x x, of Fig. 1. P^ig. 3 is a vertical section talien throngh the 
Une, y y, of Fig. 2. Fig. 4 is a vertical section talien through the line, v v, 
of Fig. 5, showing a modification of the drivers where three roUs are used. 
Fig. 5 is a horizontal section of the same on line, w w, of Fig. 4." 

The inventer says in his spécification: 

"The object of my invention is to provide a means intermediate between the 
driving gear upon the flxed vertical shaft and the table or carrier upon which 
the horizontal roUer shafts are journaled, by which the rollers are caused to 
travel upon the dies, this intermediate connection being of such a nature 
that it will compensate for ail irregularities of movement and vertical rise 
and fall of the rollers as they pass over the materlal to be crushed, without 
in any way conveying thèse motions to the driving mechanism. This makes 
the mill self-contaiuing, ail parts being supported from the pan and vertical 
shaft, and resting upon one foundatiou, and it also equalizes the wear upon 
the dies." 

That part of the spécification which relates to the claim alleged 
to hâve been infringed is as follows: 

"The driving mechanism consists of a gear wheel, L, turning loosely upon 
the vertical shaft, I, this shaft being stepped and flxed immovably iu the hub 
or center, Ii, at the bottom of the pan. B. is a horizontal driving shaft 
turning in journal boxes, Ri, which are flxed upon a table or support, Q; 
this table being firmly keyed to the top of the shaft, I. A bevel pinion, S, 
upon this shaft, E, engages the gear. L, and causes it to rotate. The shaft, 
R, is driven by power from any suitable source, through fast and loose pul- 
leys, T, T, or other suitable device, upon the shaft, R, by which the machine 
may be set in motion or stopped in the usual manner. If the shaft, R, is of 
considérable lengtli, an outside journal or bearing box, u, may be employed 
to support its outer end, but if set close to the inner journal boxes, Ri, 
this may be dispensed with. The gear, L, is made of an> suitable shape, 
and the lower part of it is formed with a frame or carrier, Li, which projects 
outwardly from the gear, L, or its hub. This gear and disk, turning loosely, 
as previously described, upon the shaft, I, are supported by a coUar, il, 
resting upon a shoulder turned upon the shaft, I, or otherwise supported, in 
such a manner that it may be adjusted to compensate for any wear of the 
parts. N, N, are two stout pins flxed to the carrier, Li, and projecting down- 
wardly therefrom through openings made in the table, H. This table, H, 
bas a central space or opening, Hi, surrounding the shaft, I, and this open- 
Ing is of sufflcient size to allow the table. H, to tilt to eitlier side whenever 
the rolls, B, pass over any material obstruction large enough to cause them to 
rlse. This allows of ail the movement of the rollers and table that may be 
necessary, without the table coming into contact with the permanent and 
stationary shaft, I. In order to allow of this movement of the table while 
at the same time maintaining the connection between the pins, N, and the 
table, I hâve shown universal joints, consisting of globular shaped attach- 
ments, O, loosely flttlng the pins. Thèse attachments, O, flt in correspond- 
ingly shaped boxes, P. so that they may turn within thèse boxes, and they 
fit loosely upon the pins, N, so that the latter may slide through them if the 
table. H, is tilted to either side by irregular masses of ore beneath the rollers, 
D. The pins, N, are of such a length as to allow for the wear of the rollers 
and dies, without affecting their connection with, and action upon, the bail 
joints which connect them with the table. It will be seen from this con- 
struction that, if either of the rollers sbould lift up, its shaft, E, would be 
correspondingly tilted, and as the shaft is journaled in boxes, F and G, flxed 
upou the table, H, the latter will also be tilted, the opening, Hi, allowing it to 



380 



92 FEDERAL REPORTER. 



tilt -without coming In contact wlth the shaft, I. When this tilting tnkes 
place, the driving pin, N, will sllde through the hall, O, and the latter will 
tum correspondingly in its box, P, thus yielding to any irregular movement 
of the rollers, while at the same time continulng the apphcation of power 
to rotate the table, H, and cause the rollers to travel around upon the dies." 

The patent contains flve claims. The claim chargea to hâve been 
infringed by the respondent is claim 4, which reads as foUows: 

"In a rotary crusher having an annular pan and dies, and rollers propelled 
and traveling upon the dies, a flxed vertical central shaft, journal boxes flxed 
and supported thereon, a horizontal shaft turntable in said boxes and earrying 
a pinion through which power is transmitted, a gear wlieel turning loosely 
upon the, flxed shaft and engaging the pinion, and mechanism intermediate 
between the gear and the crushing rollers by which they are driven." 

The partieular éléments in controversy in this case are: (1) The 
flxed vertical shaft; (2) the mechanism intermediate between the gear 
and crushing rollers adapted to the driving of the latter. 

The défendant in his answer sets up the défenses of anticipation 
and want of invention, and dénies the charge of infringement. He 
relies upon the following prior patents to support the flrst défense: 



Number. 


Date. 


To Whom Issued. 


For What Issued. 


253,476 
296,096 
455,677 
459,657 
531,068 
551,560 


Feb. 7, 1882. 
April 1, 1884. 
July 7, 1891. 
Sept. 15, 1891. 
Dec. 18, 1894. 
Dec. 17, 1895. 


William E. Harris. 
J. C. WisweU. 
J. H. Yeaton. 
A. H. Schierholz. 
A. H. Schierholz. 
A. H. Schierholz. 


Ore-Grinding Mill. 
Ore Crusher. 
Crushing Alill. 
Ore Crusher. 
Ore Crusher. 
Ore Crusher. 



The earliest form of rotary crusher w&b the Mexican arrastra, con- 
sisting of a circular bed of evenly-surfaced stones, upon which were 
dragged around other evenly-surfaced heavy stones, the ore being 
ground between thèse upper and nether millstones. Then caïue the 
Chilian mill, a single heavy roller of stone, like an immense grindstone, 
with a wooden pôle passing through its center attaching at one 
end to a revolving shaft and at the other end to some motive power. 
The mill has been modifled and improved upon until at the présent 
time the type of rotary crusher commonly knowa as the "Chilian 
MiU" consists of a pan or mortar, crushing roUs, table or frame 
earrying them, and driving mechanism for the rollers. The partieular 
style of Ohiïian mill in controversy hère was originated by a man by 
the name of Bryan, since which time that class of mills manufactured 
by the complainant has been termed "Bryan Mills." 

The patent issued to William E. Harris, February 7, 1882, No. 253,- 
476, for an ore-grinding mill, is shown, sufiflciently for the présent 
purpose, by the following drawing: 
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This mill is designed for the crushing or grinding of flnely-broken. 
ore. The massive crushing rollers contained ia the subséquent roller 
crushers are not found in this mill, the work of crushing the ores 
being performed by two grinding plates, between which the ore is 
fed; and it is claimed by the respondent that the hand screw, V, and 
the rotary shaft, H, in this patent, are the same éléments as the tixed 
vertical shaft, I, and the mechanism inteiinediate between the gear 
and crushing rollers in the complainant's patent. In the latter pat- 
ent the vertical shaft, I, is fixed immovably in the hub or center at 
the bottom of the pan, and at the top there is flrmly keyed to it a 
yoke or table, carrying journal boxes, in which turn the horizontal 
driving shaft. The driving mechanism consists of a gear or wlieel 
turning loosely upon the vertical shaft. A bevel pinion upon the 
horizontal shaft engages the gear, and causes it to rotate, and be- 
tween this gear and the crushing rollers is the intermediate mechan- 
ism which constitutes one of the éléments of claim 4 of complain- 
ant's patent. In the Harris patent the hand screw, V, which is 
claimed to be the same élément as the ûxed vertical shaft of com- 
plainant's patent, is an adjustable spindle or shaft, upon which the 
central revolving shaft. H, rests or is supported. It is designed to 
raise or lower the rotating shaft which carries the upper grinding 
plate, so that this grinding plate can be adjusted at any desired dis- 
tance from the lower grinding plate, as the character of the ore 
may require. Clearly, this is not the fixed vertical shaft of the com- 
plainant's patent. It is not the same mechanism, and does not per- 
form the same function. The revolving shaft. H, in the Harris 
patent, is claimed to be the same élément as the intermediate mechan- 
ism between the gear and crushing rollers in the complainant's pat- 
ent. But the fact that the revolving shaft of the Harris patent car- 
ries the grinding plates adjusted by a hand screw, while complainant's 
mechanism carries self-adjusting crushing rollers, indicates such a 
différence of mechanism and function as to remove it from the fleld 
of anticipation. 

The patent issued to Jacob C. Wiswell, April 1, 1884, Xo. 296,096, 
is next in séquence after the Harris patent, and consists in improve- 
ments in mills for crushing ores. The invention claimed is a combina- 
tion of a séries of crushing rollers having V-shaped périphéries, and 
horizontal shafts on wliich said rollers are mounted, with a carriage 
in which said shafts are journaled at their outer bearing points, a 
vertical shaft in which the inner ends of said horizontal shafts are 
journaled, springs which are interposed between said carriage and 
said horizontal shafts, and a stationary bed having a circular V- 
shaped groove, in which said rollers travel. The device contains an 
overhead drive mechanism consisting of a horizontal cross shaft, a 
pinion, and a gear, by means of which rotary motion is transmitted 
to the central shaft to drive or propel the crushing rollers. Each 
roller and its axle is permitted vertical movement by means of springs, 
while the vertical shaft is journaled in a bearing supported by a 
horizontal beam in such manner as to be capable of a certain amount 
of vertical slip. The fixed vertical shaft is not found in this patent.. 
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In its place is a rotating shaft, and the mechanism between the driv- 
ing gear and the crushing rollers consists in a carriage with. axles 
or journals held down by springs which permit to each roller and its 
axie a Tertical movement. It is difflcult to understand how this 
mechanism, either in détail or in construction, can be said to antici- 
pâte complainant's patent. 

The Yeaton patent, No. 455,677, discloses a mill designed for the 
crushing of quartz or other materials, having a mortar in which the 
crushing is performed by heavy, cast-iron, rotating wheels. Thèse 
wheels rotate upon their own axles, and travel around upon a die. 
They are mounted upon journals, which in turn are each supported 
upon an independent sleeve, the sleeve being splined, by means of 
guides, to a tubular spindle, in order that each wheel may hâve verti- 
cal movement, in passing over a large pièce of material, independent 
of the movement of the other wheel. The spindle is hoUow, permit- 
ting ore to be fed through it into the mortar. Secured to the spindle 
is a gear wheel, to which motion is imparted through a bevel pinion 
upon a shaft, in connection with a band wheel for the attachment of 
any suitable power. The absence of the flxed central shaft in this 
invention, as in the Harris and Wiswell patents, places it in a sep- 
arate and distinct class of ore crushers having revolving central shafts, 
which carry in their révolutions crushing rollers with operating mech- 
anisms adjusted to such devices. 

Schierholz, the inventor of the device in controversy, next entered 
the fleld, and on September 15, 1891, obtained letters patent No. 459,- 
657, for an ore crusher, relating particularly to improvements upon 
what is known as the "Bryan Ore Crusher," consisting principally in 
so Connecting the crushing rollers as to prevent binding thereof when 
thrown upward by unusually large pièces of ores. Eespondent claims 
that the âxed vertical central shaft was used in this mill, but not 
claimed to be new, by Schierholz at that date. In describing his in- 
vention, it is stated: 

"My invention has relation to certain new and useful improvements in 
rotary ore crushers, which consist in the détails of construction and arrange- 
ment of parts as wlU be herelnafter more fuUy set forth in the drawings. 
deseribed and polnted out in the spécification and claims. The invention 
relates more speclflcally to certain Improvements upon what Is known as the 
'Bryan Ore Crusher'; and it consists In so Connecting the crushing rollers 
as to prevent bluding thereof when thrown upward by unusually large pièces 
of ores, which has heretofore been the objection to crushers of this class. 
Eeferring to the drawings fonning a part of this application, whereln similar 
letters of référence are used to dénote corresponding parts throughout the 
entlre spécification, figure 1 is a side view in élévation, partly broken away, 
of the mlU; ând Flg. 2 a top plan view, with the welght-drlvlng pan removed. 
The letter A Is used to indicate the statlonary ore-receivlng pan, whleh is 
provided with the feed chute, B, through which the ore to be crushed is fed 
Into the ore-receivlng or grindlng pan, and is the discharge chute for the 
ground or pulvèrized ore. The vertical shaft, D, extends centrally through 
the grindlng pan, and Is seeurely fastened thereto by means of key, a. Upon 
this shaft works the sleeve, E. upon which works the laterally extending 
arms, e, ei, e^, which hâve secui'ed thereln and projecting therefrom axles, 
f, fi, f 2, upon which work the grindlng wheels or rollers, F, Fi, F^. The 
drlving pan Is represented by the letter, Ei, which is provided with the down- 
wardly extending wall, E2, by means of which the drivlng pan Is secured to 
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the laterally extending arms, e, ei, e^, through the médium of bolts, g. The 
pan, El, is rotated by any suitaWe machinery,— as, for instance, by means of 
a power belt working tliereover,— thus conyerting said pan into a hollow drive 
wheel. The connection between the laterally extending arms and sleeve, E, 
form a universal joint for the purpose of preventing binding on shaft, D, 
as hereinafter more fully set forth. In order to give the necessary erushing 
power to rollers, F, Fi, F2, I flU the interior of drive pan, Ei, with pièces 
or Iron, large stones. or the like. Inasmuch as pan, Bi, rests on, or Is bolted 
to, arms, e, ei, e^, it is obvions that the full weight thereof is brought to bear 
upon the erushing rollers through the médium of axles, f, fi, f2. As the 
driving pan is eaused to rotate, the laterally extending arms, connected there- 
to and worliing upon the sleeve secured upon the vertical shaft, are moved 
tliereby, which carry therewith the grinding rollers, secured to axles, f, fi, f2, 
and causes the erushing of the ore. It is obvious that, in case the rollers 
contact with extra large pièces of ores, the same will uplift and roU there- 
over; but, by reason of the universal joint connection between tlie laterally 
extending arms and sleeve, E, no binding will taise place upon the vertical 
shaft, D, as heretofore, thus allowlng the roller to lift at an Incline while 
passing over the extra-size pièces of ore. It will be seen that the periphery 
of sleeve, E, is convex, and engages the depending slightly concave portions 
of the arms, thus forming practically universal joints. The sleeve, E, is 
self-adjustable upon the vertical shaft. 

"Having thus described my invention, what I daim as new, and désire to 
secure protection in by letters patent of the United States, is: (1) In an ore 
crusher, the combination of a receiving pan, a vertical stationary shaft ex- 
tending therein, a sleeve working on said shaft and having a convex periph- 
ery, laterally extending arms provided with depending slightly concave por- 
tions engaging the convex surface of the sleeve, erushing rollers connected 
to the arms, and drive mechanism, substantially as set forth. (2) In an ore 
crusher, the combination of a receiving pan, a vertical stationary shaft ex- 
tending therein, laterally extending arms secured to said shaft, so as to turn 
freely therearound, axles secured within the arms and carrying erushing roll- 
ers upon their outer ends, and a rotatable driving pan provided with a down- 
wardly extending wall secured to the laterally extending arms, so as to cause 
said arms to rotate therewith, substantially as set forth." 

It will be sufficient to say, with respect to this patent, that the 
central vertical shaft in the mill hère described is not fixed, but i.s 
rerolved with the driving pan. 

The drawings referred to in the foregoing spécification are given on 
the next page. 

92 F.— 25 
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Schierholz later applied for and received three other patents for 
ore-crushing devices, the one in controversy in this suit being the last 
applied for, though granted at an earlier date than the letters patent 
on a previous application. Considering them in the order of applica- 
tion, we corne to letters patent No. 551,560. The invention consists 
principally of a pan, crushing rollers adapted to travel in the said pan, 
a frame in which the rollers are journaled, and a driving arm en- 
gaging blocks held vertically adjustable on the said frame to permit 
the rollers to move up or down, according to the amount of material 
under treatment. Ko invention is hère claimed for a fixed vertical 
shaft, the central vertical shaft being described merely as a driving 
shaft, and shown to be a rotating one. 

The next invention of Schierholz is described in letters patent No. 
531,068 as an improved ore crusher, in which a uniform wear of the 
grinding surfaces is obtained, and the centrifugal strain on the thrust 
bearings of the crushing rolls is greatly reduced, to permit of driving 
the machine with considerably less power and without decreasing the 
capacity of the machine. This mill lias an under-drive mechanism, 
in contradistinction to the overhead drive mechanism illustrated in 
the former patents, using the horizontal shaft, which carries a pinion 
that meshes with the gear wheel upon the central shaft. The central 
shaft possesses rotary motion, as in the last patent mentioned, while 
the crushing rolls are given a tlexibility of motion upward or down- 
ward by the axle or journal of each roll being fulcrumed to the hori- 
zontal table or head. TTiis appears to be the ârst departure by Schier- 
holz from a rigid connection between the crushing rollers and the 
horizontal head or table carrying the same. 

We now come to the patent sued upon, No. 538,884, the speciflca- 
tion and drawings of which hâve already been given. 

It is clearly shown that the type of ore crusher involved in the 
patent in controversy was originated by Schierholz. The prior art 
does not disclose the combination of a fixed vertical central shaft 
with the flexible intermediate mechanism between the gear and the 
crushing rolls. Schierholz is therefore a pioneer, and is entitled to 
invoke the doctrine of équivalents to suppress a later combination 
of the same éléments or of mechanical équivalents therefor. This 
feature of the patent having been determined, it follows that the déci- 
sion of the court must dépend upon the question of infringement, and 
particularly whether the ore crushers known as the "Bingham" or 
"Trent" and "Bradley" machines, respectively, infringe claim 4 of the 
letters patent sued upon. 

Claim 4 spécifies the following éléments in combination in a rotary 
crusher: (1) An annular pan; (2) dies; (3) crushing rollers; (4) a 
fixed vertical shaft; (5) journal boxes fixed and supported on the 
vertical shaft; (6) a horizontal shaft turntable in said journal boxes; 
(7) a pinion carried hy the horizontal shaft; (8) a gear wheel turning 
loosely on the fixed shaft and engaging the pinion; (9) mechanism 
intermediate between the gear and crushing rollers adapted to the 
driving of the latter. Every élément of this claim, considered sep- 
arately, is admitted to be old. The invention is found to be in the 
combination of the parts. 
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Examining, first, tlie so-called "Bingham" or 'Trent" machine, rep- 
resented by complainant's model ExMbit D, we flnd : (1) The annulai- 
pan; (2) the dies; (3) crushing rollers; (4) a flxed Tertical shaft, in 
the sensé that it does not revolve, and around which the rollers and 
driving mechanism revolve; (5) journal boxes support ed on the flxed 
central shaft; (6) a horizontal shaft turntable in said boxes; (7) 
a pinion carried by the horizontal shaft; (8) a gear wheel turning 
leosely on the flxed shaft and engaging the pinion; (9) intermediate 
mechanism between the gear and rolls for driving the latter. 

It is contended by respondent that, to infringe claim 4 of the patent 
sued upon, it is necessary that the alleged infringing device contain 
an absolutely flxed central shaft, and that a spécifie form of flexible 
or elastic connection be interposed between the gear and horizontal 
table. Infringement cannot be avoided by reading into a broad claim 
of a patent spécifie devices claimed in narrower claims of the patent. 

In the case of Mast, Foos & Co. v. Dempster Mill Mfg. Co., 27 C. C. 
A. 191, 82 Fed. 327, infringement was claimed of a patent for im- 
provements in windmills. The claim alleged to hâve been infringed 
was the combination, with a windmill driving shaft and a pinion 
thereon, of an internai toothed spur wheel, mounted adjacent to the 
said shaft, and meshing with said pinion, a pitman connected with the 
spur wheel, and an actuating rod connected with the pitman. In dé- 
fense, the principle was invoked that there could be no infringement 
of a combination if any élément of the combination was absent from 
the infringing device, and the absence from appellee's apparatus of 
the pivoted pitman and the pitman bar was insisted upon as fatal to 
appellant's claim of infringement. Upon this point the court, through 
Sanborn, Circuit Judge, says: 

"This invention consists essentially, as the inventer déclares at the begin- 
nlng of his spécification, in the combination, * » * and that he lias 
broadly claimed this combination in the first cinim of his patent. There is 
not an élément in this combination which is not found in the windmill of 
the appellee, and it cannot be permitted to read other éléments into this claim, 
and then to defeat it, because it does not use the éléments it interpolâtes." 

In National Cash-Eegister Go. v. American Oash-Eegister Co., 3 C. 
C. A. 559, 53 Ffed. 367, invention was claimed for a cash-registering 
apparatus having a séries of keys to designate certain amounts in 
combination with the cash drawer and drawer holder, a médiate con- 
nection l^etween said keys and the drawer holder, not specifically de- 
scribed, and a spring to throw the drawer open when released by the 
drawer holder. It was admitted that ail the spécifie devices entering 
into this combination were old, but it was claimed that a patentable 
invention was disclosed of a new and useful combination. Dallas, Cir- 
cuit Judge, in considering the claim involved, said: 

"This claim, as w'e read it, is, distinctly, excUisively, and broadly, for a 
new combination; and we linow of no authority or principle of law which, 
so reading it, would warrant us in converting it, by construction, into a claim 
for détails merely." 

And with référence to lack of infringement because of différent 
"mechanism of médiate connection" in the two devices in controversy 
(one of respondent's claims in the case at bar), the court stated : 
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"The correct inquiry, from our point of view, is not whether this appellee 
uses, in its meclianism of médiate connection, tlie same devices wliicli are 
used by tlie appellants, or équivalents thereof, but whether the médiate con- 
nection employed by tlie appellee is not itself an équivalent of the médiate 
connection of the Gampbell (patentée) combination. * « * Tliougli some 
of the corresponding parts of the machinery are not the same, and, separately 
considered, could not be regarded as identical or conflicting, yet, having the 
same purpose in the combination, and efCectlng that purpose in substantially 
the same manner, they are the équivalents of each other in that regard." 

As to the Bradley mill, the resuit accompli shed, and intended to 
be accomplished, is precisely the same as in the Bingham machine. 
A few additions are made in the Bradley machine. The journal 
boxes carrying the horizontal shaft are supported on timber frame- 
work forming a part of the building, instead of being fixed and sup- 
ported on the top of the vertical central shaft, but it is obvions that 
the power transmitted through the gear wheel and pinion causes the 
rotation of the crushing rollers, and the parts adjacent to the rollers, 
around a fixed vertical central shaft. In the Bradley mill the over- 
head stringer upon which the journal boxes rest, with the V bents or 
side pièces, and the timber upon which the entire mill stands, to- 
gether serve to attach the journal boxes to the central vertical shaft 
as rigidly as the journal boxes are attaehed to the top of the shaft 
in the Bingham mill or the Bryan mill. 

A change of form does not avoid an infringement of a patent, un- 
less the patentée spécifies a particular form as the means by which 
the effect of the invention is produced, or otherwise confines himself 
to a particular form of what he describes. Even where a change of 
form somewhat modifies the construction, the action, or the utility of 
a patented thing, noninfringement will seldora resuit from such a 
change. Walk. Pat. § 363 ; Strobridge v. Lindsay, 6 Fed. 510 ; O'Reilly 
V. Morse, 15 How. 123. 

The case of Winans v. Denmead, 15 How. 330, involved a patent "for 
making the body of a car for the transportation of coal," etc., "in 
the form of a frustura of a cône." The infringement claimed was 
the construction by défendants of cars for the same purpose having 
rectilinear bodies. Mr. Justice Curtis delivered the opinion of the 
court, and, in passing upon the construction of plaintift"s claim, said: 

"Patentable improvements in machinery ai'e almost always made by chan- 
ging some one or more forms of one or more parts, and tliereby introducing 
some mechanical principle or mode of action not prevlously existing in the 
machine, and so securing a new or improved resiilt; and, in the numerous 
cases in which it has been held that to copy the patentee's mode of opération 
was an infringement, the infringer had got forms and proportions not de- 
scribed, and not in terms claimed. If it were not so, no question of infringe- 
ment could arise. If the machine complained of were a copy, in form, of the 
machine described in the specifleation, of course it would be at once seeu 
to be an infringement. It could be nothing else. It is only ingenious diver- 
sities of form and proportion, presenting the appearance of something unlike 
the thing patented, which give rise to questions; and the projjerty of invent- 
ors would be valueless if it were enougli for the défendant to say: 'Your 
improvement consisted in a change of form; you describe and claim but one 
form; I hâve not taken that, and so hâve not infringed.' The answer is: 
'My improvement did not consist in a change of form, but in the new em- 
ployment of principle or powers; in a new mode of opération, embodied in a 
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f orm by meanâ of whlch a new or better resuit is produced ; it was thls whicli 
constituted my invention; this you hâve copied, changing only the form.' 
* * * Where form and substance are inséparable, it is enough to looli at 
tbe form only. Where they are separable; where the whole substance of the 
invention may be copied in a différent form, it is the duty of courts and juries 
to look through the form for the substance of the invention,— for that whlch 
entitled the inventer to his patent, and whlch the patent was designed to se- 
cure. Where that is found', there is an infringemeut; and It is not a défense 
that it is embodied in a form not deserlbed, and in terms claimed, by the pat- 
entée. * * • The patentée, having deserlbed his invention, and shown 
its prlnclples, and claimed it in that fortn whlch most perfectly embodles it, 
is, in contemplation of law, deemed to claim every form in whlch his invention 
may be copied, unless he manifesta an intention to disclalm some of those 
forms." 

Having determined that the so-called Bingham or Trent machine 
and the Bradley machine are infringements, the question arises: Is 
L. C. Trent, respondent herein, responsible, as the manufacturer, user, 
or seller thereof, as an infringer? 

Respondent dénies the making, using, or selling of any mill like 
the Bingham mill, claiming to hâve acted in the capacity only of an 
architect and contracter in erecting the Bingham mill for the owner, 
C. J. Hodge, of Houghton, Mich. The testimony shows that the flrm 
of L. G. Trent & Go. furnished the plans for the mill; that the ma- 
chinery was principally made by the owner at his manufactory in 
Michigan, suhstantially in accordance with the plans furnished by 
Trent & Co. ; that the mill building was erected at the North Last 
Ghance mine at Bingham, Utah, by L. G. Trent & Co., and the ma- 
chinery placed therein by them and fltted for opération, they receiv- 
ing for such services an added percentage to the cost of material and 
labor supplied. It is claimed by respondent that no charge was 
made for the plans, they being furnished as an act of courtesy be- 
tween two flrms having considérable business dealing with each other. 

It is also shown that the flrm of L. C. Trent & Co., of which re- 
spondent is and was a member, advertised, by means of circulars and 
otherwisé, to furnish crushing mills of a design similar to the one 
erected at Bingham, and, later, of the Bradley design; that the flrm 
has sold and erected Bradley mills; that, while never having had a 
foundry or machine shop or iron works of tlieir own, they hâve ad- 
vertised to furnish mills, and, when the orders were secured, hâve 
invited bids from various manufacturera for the making of the re- 
quired machinery, in accordance with plans and speciflcations de- 
signed and furnished by themselves. Thus far has the respondent 
been a maker of the infringing machines. 

With regard to the Bingham mill, respondent's position, in the 
most advantageous light in which his own statements place him, is 
that of an active contributor to the infringemeut. By reason of the 
long expérience of 25 years in that Une of business, he was fuUy 
aware of what he was doing, the sélection of the form of the crushing 
mill and its designing was by respondent's flrm, and he proflted by the 
adoption of his plans at least to the extent of a commission received 
for services rendered as contracter and builder. The Bradley and 
Bryan mills are so similar as to be regarded as one and the same by 
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many purchasers. Thus respondent has reaped pecuniary benefit in 
the sale of Bradley mills, by reason of the established merit of the 
Bryan mill, the patent in controversy, A decree will therefore be 
entered in favor of the complainant, 



UNIVERSAL WINDING CO, v. WILLIMANTIC LINEN CO. 

(Circuit Court of Appeals, Second Circuit. January 25, 1899.) 

No. 15. 

1. Patents— ÎNVENTTOK — Prooess and Product— Patents for Cops. 

The Wardwell patents, No. 480,158, for a metliod of winding cops, and 
Xo. 486,745, for a cop wliich is tlie product of sucli process, heUl void for 
want of patentable novelty. 
3. Same— Machinb for Winding Cops. 

Tlie Wardwell patent. No. 480,157, for a machine for winding cops, 
construed, and held not infrlnged. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

Edwin H. Brown and Edward X. Dickerson, for appellant. 
Chas. E. Mitcliell and John P. Bartlett, for appellee. 

Before WALLAOE and LACOMBE, Circuit Judges, and WHEEL- 
EE, District Judge. 

PER CUEIAM. The discussion of ail the material questions in- 
volved in thi,s cause in the opinion by Judge Townsend in the court 
belovv (82 Fed. 228) is so full and satisfactory that we do not deem it 
necessary to go over them again in an opinion by this court. We do 
not mean to be tinderstood, however, as indorsing his conclusion that 
the product patent is void because of the prior process patent. The 
applications by the patentées for both patents were pending in the 
patent office concurrently, the application for the product patent 
being the earlier. As we are of the opinion that the product patent 
is void for want of novelty, for the other reasons assigned by Judge 
Townsend, it is unnecessary to consider whether it is void in view 
of the earlier issue of the process patent, and do not intend to pass 
upon that question. The decree is affirmed, with costs. 
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(Circuit Court, D. Massachusetts. February 9, 1899.) 

No. 321. 

1. Patents— Validttt—Effect dp Former Decistons. 

Where a patent has been declared valid after protracted litigation, It 
raises a very strong presumption in its favor, and new alleged antic- 
ipatory matter must clearly convince the court that the former décisions 
were wrong. If any doubt exists, the former adjudications should stand. 
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a. Same— Anticipation— Machine for Beating Odt Shob Soles. 

The Outcheon patent, No. 384,893, for Improvements in machines for 
beating put the soles of boots and shoes, was not anticipated by either 
the Collyer patent. No. 178,598, nor by the De Forest patent, No. 270,936, 
for an improTement in presses for pressing material of a spongy nature, 
such as cotton or tobacco. 

This was a rehearing on supplemental bill flled hj défendants. For 
former opinion, see 61 Fed. 289. 

Causten Browne and Alex. P. Browne, for complainant. 

Fish, Eichardson & Storrow and William Quinby, for défendants. 

OOLT, Circuit Judge. This is a rehearing of the suit of the Tripp 
Giant Leveller Company against Bresnahan and others, brought for 
infringement of the Outcheon patent, No. 384,893, for improvements in 
machines for beating out the soles of boots and shoes. On March 1.5, 
1894, after hearing upon pleadings and proofs, this court ordered a 
decree in favor of the complainant, adjudging the first claim of the 
patent valid, and infringed by the défendants, and referring the cause 
to a master for an account of profits and damages. The rehearing is 
upon the original record and additional proofs brought in by supple- 
mental bill flled January 24, 1898. The ground of the rehearing is the 
alleged discovery, since the original hearing and decree, of two prior 
patents, — the Collyer patent, No. 178,598, dated June 13, 187G; and 
the De Forest patent. No. 270,936, dated January 23, 1883. - The sup- 
plemental bill prays that the défendants "may be permitted to inter- 
pose the said prior patents to Collyer and De Forest in défense of said 
original suit, as anticipations of the invention of the said Outcheon 
patent, and as material to the true construction of the flrst claim there- 
of, and to the question of infringement, with the same force and effect 
as though said Collyer and De Forest patents had been pleaded in their 
answer to the bill of complaint in said original cause." 

The Outcheon patent has been strenuously contested for the past 
seven years. The validity of the flrst claim has been four times sus- 
tained by this court, — twice on iinal hearing, once on motion for pre- 
liminary injunction, and once on pétition for contempt. It has been 
twice sustained on appeal by the circuit court of appeals,— in one case 
on final hearing, and in the other on motion for injunction. 52 Fed. 
148; 8 C. 0. A. 475, 60 Fed. 80; 61 Fed. 289; 70 Fed. 982; 19 G. 0. A. 
237, 72 Fed. 920. Where a patent has been declared valid after pro- 
tracted litigation, it raises a very strong presumption in its favor, 
and the new alleged anticipatory matter must clearly convince the 
court that the former décisions were wrong. If any doubt exists on 
this point, the former adjudications should stand. In Heaton-Penin- 
sular Button-Fastener Co. v. Elliott Button-Fastener Co., 58 Fed. 220, 
223, Mr. Justice Brown said: 

"Assuming it to be a question of doubt whether the changes made in the 
McGill patent did involve invention, the fact that the patent has already been 
sustained in two other cases is sufficient of itself to turn the scale in favor 
of the patent." 

See, also, Vulcanite Co. t. Willis, 1 FUpp. 388, Fed. Cas. No. 5,603; 
Office Specialty Mfg. Co. v. Winternight & Cornyn Mfg. Co., 67 Fed. 
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928; Manufacturing Co. T. Spalding, 33 Fed. 67; Paper Co. v. Elsas, 
Go Fed. 1001. 
The flrst daim of fhe Cutcheon patent is as follows: 

"(1) A machine for beating out the soles of boots and slioes, provided with 
two jacks, two molds, and means, substantially as deseribed, having provision 
for automaticaliy moving one jack in one direction wliile tlie otber is being 
nioA'ed in tlie opposite direction, whereby thc sole npon one jack will be nnder 
pressure wliile the other jack will be in a convenient position for the removal 
of the shoe therefrom." 

The meaning of this claim to my raind is free from doubt. Tt 
seems to me to cover this: In a machine of this type, or a direct 
pressure machine, the combination of tAvo jacks and two molds, and 
means, substantially as deseribed, or their known équivalents, for 
automaticaliy moving one jack in one direction while the other jack 
is being moved in the opposite direction, whereby the sole of the shoe 
upon one last will be under pressure while the other jack will be in a 
(•onvenient position for the removal of the shoe therefrom. The 
Cutcheon machine is limited to two pressing mechanisms working 
automaticaliy, in which only one pressing mechanism opérâtes at a 
time to press. In the art of beating out the soles of shoes, this concep- 
tion was new with Cutcheon. Any machine which makes tise of this 
simple mechanical movement, namdy, the simultaneous motions of 
pressure and clearance by two pressing members in opposite directions, 
and employs substantially the same or known équivalent means to ac- 
complish the same resuit, is an infringement. Any machine which 
uses a différent mechanical movement, or which employs substantially 
différent means, or means which were not known équivalents at the 
date of the patent, does not infringe. The single section machine of 
Pray, and the so-called "gang machines," which were old in the art at 
the date of the Cutcheon invention, are not anticipations. 

The circuit court of appeals. in the case of Bresnahan v. Leveller Co., 
19 C. C. A. 237, 241, 72 Fed. 920, 923, in affirming the décision of this 
court, said: 

"Claim 1 of the patent in suit is a very broad one, and, as we held it valid,. 
it would seem that no method of making the connection between the actuating 
jacks and the crank shaft, by means well known in the arts at the date of 
The patent, would évade it." 

The Collyer patent, which is now brought forward as an anticipation 
of the Cutcheon, is a gang machine. It was for an improvement on a 
former patent. It describes six sets of beating-out mechanisms ar- 
ranged in a common frame. The improved device substitutes, for the 
cain which operated upon the pressing mechanisms successively, an- 
other form of cam, which operated upon two or more of the pressing 
mechanisms simultaneously. The single claim of the patent is as 
follows: 

"ïhe frame and reciprocating jack rods and molds or dies, in combination 
with a cam adapted to operate the jack rods simultaneously two or more, 
as the frame and cam change position with relation to each other, substan- 
tially as deseribed." 

Collyer, in describing how he would beat out two shoes on his ma- 
chine af ter the manner of the Cutcheon patent, testifies : 
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"I would put the flrst one on the flrst jaek whieh was ont from pressure, 
I then start the machine, and that passed the shoe under pressure. I then 
put the second sample shoe on the followlng last. I then start the machine, 
^and that puts the second shoe under pressure. I then can revolve the ma- 
chine having two shoes under pressure. When the machine eoines to a stoi), 
I talîe the first shoe from the jaclî. I start the machine again, and the otiier 
shoe comes out from pressure. Then the machine romains as I started it at 
flrst." 

In the CoUyer machine, operated with two shoes, one shoe is first 
moved into pressure; then the second shoe is moved into pressure, the 
flrst shoe still remaining under pressure; then both shoes are moved 
under pressure; then the first shoe is removed out of pressure; and 
finally the remaining shoe. In the Cutcheon machine, oiie shoe is 
moved from the position of removal to the position of pressure while 
the other shoe is being moved from the position of pressure to the posi- 
tion of removal; in other words, the flrst claim of the Cutcheon patent 
is for a combination of mechanism "for automatically moving one jack 
in one direction while the other is being moved in the opposite direc- 
tion." The two machines are différent in construction and mode of 
opération, and therefore CoUyer is not an anticipation of Cutcheon. 
The CoUyer machine was old in the art, and presumably known to the 
trade. The fact that it is not shown to hâve gone into use while the 
Cutcheon machine, with its more simple mechanism, has proved com- 
mercially successful, tends to show that the two machines are différ- 
ent, and that the Cutcheon machine possesses patentable novelty. 

Upon its face, the De Forest patent is doser to Cutcheon than 
CoUyer. It relates to an improvement in presses for pressing ma- 
terials of a spongy nature, such as cotton and tobacco, and more espe- 
cially of plug tobacco. The spécification says: 

"The presses now in use for makiug plug tobacco consist of a mold in whioh 
the loose tobacco leaves are pressed, and the attendant, by means of a lever, 
causes the plunger to eompress the same. It is necessary to hold a newly- 
pressed plug a short space of time under pressure, for, if relieved immediately 
after it has the greatest pressure, its spongy nature would cause it to swell, 
and it would then require more surface of leaf to suitably cover it. This 
time of the attendant is consequently lost to the manufacturer, and, as within 
this time another plug could be made, a machine so constructed as to enable 
the attendant to malîe use of this time would produce double the quantity. 
This object is aeeomplished by my invention; and it consists — First, in the 
employment of two or more reciprocating molds mounted on one f rame, and 
operated by cams flrmly secured to a common shaft in reversed position; 
second, in the peculiar construction of and déviées forming the molds, where- 
by an automatic movement of the end plate is secured; third, in the means 
of ai^ustlng tlie mold to form pings of varions sizes; fourth, in arresting 
the oams at each half révolution, and also in the peculiar devices by which 
this is aeeomplished, for the purpose of discharging and reeharging tîie mold 
not under pressure, and permitting the material under pressure to attain com- 
pactness; and, lifth, in the use in the mold of a removable bottom bioclî, 
which has a hinge bearing groove for the edge of the front or apron of the 
mold." 

The De Forest patent is for a machine for compressing spongy ma- 
terials. The Cutcheon patent is for a machine for beating out leather 
soles. The two arts are not the same. The objects to be aeeom- 
plished and the materials to be operated upon are différent. Beating 
out means leveling, shaping, or bending to a certain predetermined 
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shape. Neither compression nor compacting is the main result which 
is sought. From the nature of the material, it is apparent that yoii 
cannot compress sole leather in the sensé that you can compress loose 
flbers or leaves of spongy substances, like cotton or tobacco. The 
fundamental purpose of the De Forest machine is to compress loose 
tobacco leaves or like "spongy" material. The fundamental purpose 
of the Cutcheon machine is to shape and set into proper curvature and 
form the leather sole of a shoe. 

The two machines are différent in mode of opération and mechanical 
construction. In the De Forest machine the material is being pressed 
from the time the machine starts until it stops ; in other words, there 
is only one motion, namely, motion with pressure. In a beating-out 
machine, like the Cutcheon, the last carrying the shoe must be moved 
a substantial distance without pressure; in other words, there are two 
motions, the motion of clearance and the motion of pressure, and the 
elearance motion is several times greater than the pressure motion, 
lîoth machines hâve two throw crank shafts, but the Cutcheon machine 
must be so organized that the jacks and molds will perform the proper 
clearance motion in addition to the pressure motion. A machine in 
which the whole of the throw is devoted to the pressure motion, like the 
De Forest, is ail that is needed for compacting spongy material, sueh 
as tobacco, but it would be inoperative and useless as a beating-out 
machine. The De Forest machine is a duplex pressing machine, but 
it is not a duplex clearing and pressing machine. Whether a pressing 
machine presses the whole or a part of the time during its opération 
may, theoretically speaking, seem an unimportant matter; but to take 
from another art a De Forest machine for pressing spongy substances, 
where the pressure motion is continuons, and reorganize it into a prac- 
tical and useful beating-out machine, with its motions of clearance 
and pressure, is quite another question. It is not denied that the 
actuating mechanism of the De Forest and Cutcheon machines is 
différent. With the Cutcheon machine before us, it may seem easy 
to produce it by reorganizing De Forest, and borrowing from Pray; 
but this does not prove anticipation by De Forest, or lack of invention 
in the Cutcheon patent. In the beating-out art, Cutcheon was the 
tirst to produce an automatic direct pressure duplex machine. The 
sale of beating-out machines to-day is practically limited to the Cutch- 
eon machine. It is fast supplanting the use of the old single section 
and gang machines. 

In devising his machine, Cutcheon not only employed the lasts and 
molds for beating out shoes (which were old) in place of the plungers 
and molds of De Forest, but, in addition, he combined his lasts 
and molds with his two-tiirow crank-shaft in a différent manner and 
for a différent purpose than the plungers and molds were combined by 
De Forest with his two-throw crank-shaft. We are not prepared to 
say that this did not constitute invention. Nor are we prepared to 
hold that De Forest makes the ârst claim of the Cutcheon patent void, 
or narrows the construction already given to it by this court and the 
court of appeals. But, however this may be, we are at least satis- 
fied that the new évidence introduced by the défendants in support of 
their supplemental bill is not of such a clear and convincirg cbaracter 
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that, under the rule prevailing in cases like the présent, ît should in- 
duce the court to reverse or modify its former décisions. Tlie inter- 
locutory decree of March 19, 1894, stands conflrmed. Decree con- 
flrmed. 



THE ORANMORE. 
(Circuit Court, D. Maryland. December 15, 1885.) 

1. Admiraltt— Loss op Cattle— Négligence— Libel—Dismissal. 

Where cattle died in transit because of tlie négligence of the sliipper 
in failing to provide sufîicient bedding and ropes witli whicli to tie theui 
in tlie stalls provided by the ship, a libel against the ship to recover for 
such loss will be dismissed. 
3. Bill of Lading— Consthuction — Foheigs Law — Application. 

A bill of lading of an English ship provided that ail questions arising 
thereunder against the ship or her owners should be determined by 
English law in England. Held, that such provision was valid, and that 
the English law governed a libel in admiralty for the loss of property 
under such bill of lading by the shipper, who was a résident of the 
tJnited States. ' 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

Libel by Edward Morris, by August Rieser, his next friend, against the 
British steamship Oranmore, to recover for 07 head of cattle which died and 
were thrown overboard, and for dépréciation in value of others, dnviug their 
transportation from Baltimore to Liverpool in 188.5. The libelant, a citizen 
of the tJnited States, shipped on the steamship 320 head of cattle, to be car- 
ried on the upper bctween-decks, and received through his agent a bill of 
lading which recited that the shipment was made under, and subject to the 
conditions of, a "live-stock freight contract," dated Baltimore, November 19, 
1884, and signed by libelant and his father, by which they agreed, on the 
terms therein expressed, to ship as many cattle as could be carried on the 
upper between-decks of five of the Johnson Line steamers, plyiug between 
Baltimore and Liverpool, of which the Oranmore was one, for two consécu- 
tive voyages of each of the tive steamers, commencing with the voyage in 
question. The sixteenth clause of the contract provided that "any questions 
arising under this contract or bill of lading against the steamer or her owners 
shall be determined by English law in England." The bill of lading also 
contained the foUowing exceptions: "* * * or any other périls of the sea, 
rivers, navigation, or of land transit, of whatsoever nature or kiud, and 
whether any of the périls, causes, or things aboVe mèntioned, or the loss or 
injury arising therefrom, be occasioned by the wrongful act, default, négli- 
gence, or error in judgment of the owners, pilot, master, officers, crews, 
stevedores, or other persons whomsoever, in the service of the ship, or for 
whose acts the shipowner would otherwise be liable, or by unseaworthiness 
of the ship at the commencement of the voyage (provided ail reasonable means 
hâve been taken to provide against such unseaworthiness), or otherwise, how- 
soever excepted. The shipper provîdes fodder and attendance for the live 
stock, and takes ail responsibility in their shipping, carriage, and discharge, 
and for the accidents, damage, and mortality that may happen to them, from 
whatever cause arising, in loading, discharging, and during the voyage. 
* * * The steamer provides fittings as customary upon steamers of this 
line, and also provides à condenser for distlUing water; but the steamer is 
not to be held responslble for any defect or insufficiency in said fittings or 
in the condenser, or any of its appurtenances, or in the ventilation of the 
ship, the same being hereby approved of by the shipper; nor for any claim, 
notice of which is not given before the delivery of the live stock by the steam- 
er." The libel alleged that the loss oecurred by reason of the insuflieient 
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flttings ef the stalls, which the steamer contracted to proTide for the cattle. 
The défense Is that the flttlngs were sufflclent, and that the cattle were In- 
jured and lost by the négligence of the cattlemen sent by llbelant to feed and 
care for them on the voyage, and by the insufllclent amount of bedding put 
nnder them by the cattlemen, and by the weakness of the head ropes f urnlshed 
by the shipper; also, that the exceptions in the bill of lading are to be In- 
terpreted accordlng to the Bnglish law, and that by the Engiish courts such 
exceptions would relieve the ship from liability, though the losses occurred 
by reason of the insufficiency of the cattle fittings. "From a decree dlsmissing 
the blll (24 Fed. 922), libelant appeals. Affirmed. 

Sébastian Brown and John G. Richberg, for appellant. 
Brown & Brune, for appellee. 

Findings of Fact. 

BOND, Circuit Judge. (1) Edward Morris, of Chicago, the libel- 
ant below, under and in pursuance of the live-stock freight con- 
tract and the bill of lading (Exhibits A and B) filed with the libel in 
this caae, shipped alive, and in apparently good condition, 320 head 
of cattle, to be deUvered at Liverpool or Birkenhead, England, as 
provided by said contract and bill of lading. (2) By the said contract 
and bill of lading the shipper was to provide sufficient attendants, 
ropes, bedding, food, and necessaries for the care and use of the 
cattle, and the steamer was to provide stalla or pens for the cattle. 
The steamer provided stalls or pens for the cattle, and fittings, as re- 
quired by the contract and bill of lading. The shipper did not pro- 
vide a sufiQcient number of men for the care of the cattle, nor a suffi- 
cient quantity of bedding, nor sufficient or proper ropes, for the safe 
transportation of the cattle. (3) By the négligence and inefficiency 
of the foreman of the cattlemen and his assistants, and by the want 
of proper and sufQcient bedding and ropes, 67 of said cattle died in 
the course of the voyage to Liverpool. (4) The cattle fittings on the 
Oranmore on the said voyage were properly constructed, in accord- 
ance with the provisions of the contract and bill of lading, and were 
approved and passed as good and sufficient by the inspector of under- 
writers interested in the ship and ail the cargo, except Morris' cattle. 
Morris did not insure bis cattle for said voyage, and Morris accepted 
the fittings then on the steamer. (5) The sixteenth article of the live- 
stock freight contract contained the provision that any questions aris- 
ing under that contract or the bill of lading against the steamer or 
her owners were to be determined by English law in England. (6) 
By the English law, ail the provisions of the live-stock freight con- 
tract and the bill of lading were lawful and valid. 

Conclusions of Law, 

1. The loss having been caused by the default of the libelant and 
his agents, the libel must be dismissed, with costs. 

2. The English law governs the case. 

3. Under the provisions of the live-stock freight contract and the 
bill of lading, the steamer and her owners are f ree from liability for 
the losses sustained by the libelant, and the libel must be diamissed, 
with costs. 
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HASTORF y. MOORB. 

(District Court, S. D. New York. February 20, 1899.) 

Shipping— Injuby to Scow— Liabilitt op Chaktbrer. 

Defendant's employés, who, under the charter, had eontrol of the 
movements of a scow hired from plaintiff, for convenienee in unloading 
swung the stern inshere, where she grounded on sorae spiles and was 
injured. Hèld, that the présence of a boatman or scowman employed 
by plaintiff did net relieve défendant from liability, where such mau exer- 
cised no authority as to the movement of the scow, and had no knowledge 
of the présence of the spiles. 

In Admiralty. 

This is a libel in personam to recover damages from respondent, as 
charterer, for an injury to a scow. 

Louis B. Adams, for libelant. 
Benedict & Benedict, for respondent. 

BROWN, District Judge. The damage done by getting the stern 
of the scow aground on the spiles above the abutment of the bridge, 
arose from hauling her stern back and inshore by the men who were 
unloading her; and this was done no doubt for their convenienee in 
unloading. By the charter or hire of the scow, she was under the 
direction and eontrol of the respondent in discharging the stone. 
It was the respondent's duty to give her a safe berth, and any change 
of position for the purpose of unloading, was within the eontrol 
of the respondent or of the person or persons with whom the re- 
spondent might leave the work of unloading. The plaintifl's man, 
who was on board the scow, could hâve had no object in hauling her 
back and inshore; and he had no previous knowledge of the ground. 
In view of his contradiction of Mr. McKenzie's statement, I do not 
feel satisfied to charge him with knowledge of any. danger from a lit- 
tle change in the scow's position by the workmen in course of un- 
loading. It is in the highest degree improbable that he would hâve 
given any assent or remained silent while the stern of the scow was 
moved inshore and back, if he had received any proper notice of dan- 
ger from doing so. Had the scowman not been on board, there could 
be no question that the respondent would be answerable for the dam- 
age done by grounding her on the spiles through change of position 
in unloading, whether she was moved back by the orders of Mr. McKen- 
zie; or in his absence, by the act of the men in respondent's employ 
who were unloading her. Story, Bailm. § 400; Schouler, Bailm. 143; 
Smith V. Bouker, 49 Fed. 954; Gannon v. Ice Co., 91 Fed. 539. The 
respondent would be responsible for their acts. The présence of the 
scowman, in my opinion, could make no différence in this responsibil- 
ity, unless the removal were under his direction or with his acquies- 
cence with clear knowledge of the bottom. It was not his duty to 
examine the ground, nor was a removal by defendant's men, in the 
ordinary course of unloading, a change of place for which the scow- 
man or the libela,nt was responsible. 

The libelant is, therefore, entitled to recover the natural and proper 
damages from grounding. The pumping, I am satisfied from the evi- 



THE LADY WIMETT. 899 

dence, was needlessly and irrationally long continued and useless. 
I think from the évidence $75 would be a libéral allowance for ail 
pumping that was reasonably necessary. I allow a decree, therefore, 
for the libelant for that amotint for pumping with interest, and for 
the other items of repair, towage and demurrage |110, with interest ; 
with liberty, however, to either party to talie a référence on the last- 
named items, such party paying the eost of the référence, unless a 
more favorable judgment is obtained. 



THE LADY WIMETT. 

(District Court, N. D. New Yorlj. P^ebruary 27, 1899.) 

1. Tuo AND Tow— JjIability of Tug fok Injcby op Tow— Mbasuee ov Care 

Reqdirbd. 

A tug is neither a common carrier nor an insurer, and is bound only to 
the exercise of ordinary care for the safety of a tow, and when using 
such care she is not liable for the sudden sheering of the tow. 

2. SaME — BURDEN OF PkOOF. 

ïlie burden is on a libelant seeking to recover damages from a tug for 
an injury to a tow to prove that the tow was not handled with that 
degree of skill which prudent navigators usually employ in simllar eir- 
cumstances. ' 

3. Same— Shebrino of Tow — Use of Bridi,e. 

The Lady Wirnett, a steam canal beat, undertook to tow another canal 
boat from Black Rock Harbor to Buffalo Harbor through the Erie Basin. 
The vessels met another tug and tow wlien about entering the basin, 
which eompelled them to keep near the right side of the cliannel; and 
when close to a pier the tow took a sudden slieer to starboard, the chock 
and cleat gave way when the tug attempted to overcome the sheer, and 
the tow struck the pier and was sunk. There was nothing unusual in 
the undertaking of the tug, nor in the state of the wind or water, to ren- 
der it more than usually hazardous. The liawser was of the usual 
length, and the chock and cleat were, so far as was or should hâve been 
known by the Wirnett, in good condition. Both vessels Avere properly 
manned and managed. Held, that there was nothing in such évidence to 
show that the tug was in fault, nor could fault be imputed to her because 
of a failure to use a bridle, which was not usual, nor required for the 
towing of a single canal boat. 

This is a libel, flled by the Deering Harvester Company and Emile 
Thiele, as owners of the cargo of the canal boat ]STiobe, to recover 
damages for the loss of the cargo alleged to hâve been occasioned 
by the négligence of the steamer Lady Wimett while towing the 
canal boat from Black Rock Harbor to the harbor of Buffalo. 

On the morning of August 10, 1897, the Lady Wimett, a steam canal boat, 
with her consorts, the Niobe and two other canal beats, was lying at Black 
Eock Harbor, having arrived the previous evening. She was destined for 
Buffalo. The canal was closed between Black Eock and Buffalo, owing to 
repairs which were being made. It was, therefore, necessary for the boats, 
in order to reach the port of Buffalo, to take the outside course through Black 
Rock Harbor and the Erie Basin. When the fleet had reached a point near 
the southerly end of Bird Island pier the two tow boats were taken in charge 
by a tug, and the Niobe was uncoupled from her position as push boat and 
taken in tow by the Wimett. The line was of the ordinary size, was about 
35 feet in length and was fastened to the boats in the usual way. There was 
a fresh breeze, about 10 or 12 miles an hour, blowing down the lake, which 
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causçd a choppy sea for a short distance }n the open space between the ends 
of the piers. As the Wlmett approached the Hrie Basin the tug Llttle with 
two mud scows in tow was seèn coming out of the basin bound down the 
river. The Wlmett passed the Llttle about 50 or 75 feet to the right, the 
Llttle hugging the shore side of the ehannel and actually passlng over the 
buoy whlch marks the edge of the ehannel at that point. When a short 
dlsta:rice from the Erie Basin pier the Niobe sheered to starboard. Immedi- 
ately the Wlmett starboarded her helm and opened ber engine endeavorlng 
by thèse means to overcome the sheer. Whlle in thls position, the Niobe 
sheering to starboard and the Wlmett pulling to port, the ehock on the Niobe 
broke and immediately thereafter the cleat gave way, leaving the Niobe 
helpless. She continued her sheer towards the pler, struck agamst the rocks 
and sank soon afterwards. 

The faults chargea by the libelants agalnst the Lady Wlmett are as fol- 
lows: First. Taking a course too close to the end of the breakwater. Sec- 
ond. Not securing the assistance of a tug. Third. Towing with too long a 
Une and no brldle. Fourth. Not having a compétent crew. Fifth. Not clear- 
ing the breakwater. Sixth. Not noticing the sheer of the canal boat in time. 
Seventh. Turnlng and golng ahead too suddenly in attemptlng to correct the 
sheer. Elghth. Not taking proper steps to keep the Niobe on her course. 
Nlnth. Not approachlug tlie breakwater with sufUcieut caution. 

John W. Ingram, for libelants. 
Greorge S. Potter, for claimant. 

COXE, District Judge (after stating the facts as above). A tug 
is neither a common carrier nor an insurer. Bhe is bound to use 
reasonable skill and care and is liable when the absence of thèse 
is established. The Margaret, 94 U. S. 494; Milton v. Stêamboat 
Cd., 37 N, Y. 210; The Webb, 14 Wall. 406. A tug, using ordinary 
care, is not liable for the sudden sheering of the tow. The Stranger, 
1 Brown, Adm. 281, Fed. Cas. No. 13,525. The burden is upon the 
libelants to prove that the tug failed to tow the canal boat with 
that degree of skill which prudent navigators usuallj employ in 
similar circumstances. The Hercules, 55 Ped. 120; Pederson v. 
Spreckles, 31 C. C. A. 308, 87 Fed. 938; The MacCaulley, 84 Fed. 
500. The libelants hâve failed to prove any of the accusations 
against the steamer. The fleet, which depended upon the Wlmett 
for propulsion in the canal, consisted of the Niobe, which was pushed 
ahead, and two other boats which were towed behind. Arriving 
at the end of Bird Island pier this fleet was broken up. The Mobe 
was taken in tow by the Wimett and the other boats were given in 
charge of a tug. This indicated rather unusual care and prudence 
on the part of the master of the Wimett. A more reckless navi- 
gator would hâve undertaken to handle the entire fleet. The tow- 
line was of the usual length, about 35 feet, and was made fast in 
the ordinary way. It was broad daylight. There was nothing un- 
usual in the condition of the wind or water. The trip was a short 
one, most of the distance being through channels well guarded by 
breakwaters and oft'ering no unusual impedimenta to safe naviga- 
tion. There was a fresh breeze blowing down the lake and for a 
short distance between the ends of the piers there was a choppy sea, 
but there is an entire absence of proof that the conditions were such 
as to warrant a moment's hésitation in the mind of a prudent navi- 
gator as to the safety of the journey, The course which the Wimett 
took was the usual one, except that the présence of the Little and 
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lier tow compelled the Wimett to keep to the right of the channel. 
Wheii the ZSJiobe encountered the return current near the end of 
the Erie Basin pier she took a decided sheer to starboard. ïhe 
Wimett endeavored to overcome this sheer by every means in her 
power and would, in ail probability, hâve succeeded had not the 
chock and cleat given way in succession, leaving the Niobe help- 
lessly adrift. The libelants' witnesses are of the opinion that the 
chock and cleat did not break until the Niobe struck the pier, but 
the great prépondérance of évidence is the otlier way. The libelants' 
witnesses were several hundred feet distant, while those of the 
claimant were on the Niobe and the Wimett or in the immédiate 
vicinity of the disaster. If the collision with the pier were caused 
by the breaking of the chock on the Niobe it is plain that the Wimett 
is not liable. The évidence is uncontradicted that both the chock 
and cleat were staunch and strong, and even if insulBcient there is 
not the slightest proof that the master of the Wimett knew or should 
bave known of any defect. 

The court has read the entire testimony, having in mind the alléga- 
tions of fault against the Wimett, and is forced to the conclusion 
that none of thcm has been established. Some of thèse accusations 
are of the most vague and gênerai character, others are unsup- 
ported by the testimony and others still are positively disproved. 
The Wimett's course was not too close to the breakwater. It was 
the course followed by ail vessels coming out of or going into the 
Erie Basin. There was no occasion for the assistance of a tug. 
The Wimett was entirely capable of towing a single canal boat to 
Euffalo and there is no reliable testimony to the contiary. The 
line was the ordinary length, and the prêteuse that a bridle was 
necessary seems wholly without support. During an expérience of 
15 years the court has never known of an instance wliere a single 
canal boat was towed with a bridle and has never known or heard 
of a case where its absence was imputed as a fault. Indeed, the 
principal reason for using a bridle would seem to be absent in such 
circumstances. 

There is nothing to sustain the proposition that the Wimett and 
2îiobe were improperly manned. On the contrary, the crew was 
composed of men of more than ordinary expérience and intelligence. 
Two men were at the Niobe's tiller and everything whieh could be 
done to overcome the sheer was done on both boats. The propo- 
sition that the Wimett turned and went ahead too suddenly after 
the Mobe began to sheer is not sustained by the évidence. Indeed, 
it is a matter of common knowledge that a steam canal boat has 
none of the characteristics of a tug in this respect. They are built 
to traverse a sluggish waterway at a slow rate of speed and are 
incapable of executing the swift and powerfui maneuvers often re- 
quired of tugs. 

In short, it seems to the court that an impartial mind on reading 
this record must reach the conclusion that the libelants hâve failed 
to establish any fault on the part of the libeled vessel. It follows 
that the libel must be dismissed. 
92 F.-26 
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FLOOD et al. V. CEOWELIi. 

(Circuit Court of Appeals, Fiftli Circuit. January 24, 1890.) 

No. 730. 

Shipping— Demdruage for Détention of Vkssel — Constbuctiok op Charter 
Pahtt. 

A eliarter party fixed the demuri-age for eacli day's détention of the 
vessel "by tlie default" of tlie charterers or tlieir consignées. It made no 
provision for "dispatcti" or "quiclc dispatcli" in loading or discliarging ttie 
cargo, tiut flxed tlie minimum amouut to be loaded or discliarged eacli 
day, and provided that the lay days should commence "from the time 
tlie captain reports himself ready to receive or discliarge cargo." Held. 
that under the latter provision the lay days did not commence until the 
vessel was ready and in position to receive or discharge cargo, and that 
the contract did not bind the charterers for demurrage for a delay of the 
vessel in obtaining a wharf at which to discharge, notvsrithstanding a 
notice of readiness to discharge from the captain, where, as the owners 
knew or should hâve known, ail the wharves at the port of destination 
■were public, and under the exclusive control of a harbor master, who 
directed the movements and position of ail vessels thereat, and by the 
rules of the port eaeh vessel veas required to wait her turn.i 

Appeal from the District Court of the United States for the Eastern 
District of Texas. 

The libel was filed December 2, 1896, alleging that the schooner Horace W. 
Macomber in October, 1S96, at Newport News, took on board 1,600 tous of 
coal, to be delivered at Galveston, Tex., to respondents, Flood & McRae, under 
a charter party duly signed, stipulating for a diseharge of 250 tons of coal 
per day, and for $90 per day for every dny's détention; that on the 4th day 
of November, 1896, at 9 o'clock a. m., the master of the schooner notified Flood 
& McRae of arrivai and readiness to discharge, and that on said day Flood & 
McEae directed the captain of the schooner to report to the harbor master 
for a berth, and that the harbor master told him there was none at the wharf, 
ajid that he would hâve to lie alongside the schooner Swann, which he did 
until November 8, 1896, when the Swann salled, and the Horace W. Macomber 
took her place at the wharf; that his cargo was not discharged until noon of 
November 16, 1896. Libelant alleged that, by the terms of the charter party, 
62/b days from the notice of readiness to discharge were allowed, and that 
they terminated at noon on November 11, 1896, wherefore he is entitled to 
5 days' demurrage, at $60 per day. The respondents filed an answer and an 
amended answer, and denied that the vessel arrived on the 3d of November, 
1896, and that she wa"s ready to discharge on that date. They denied that 
they accepted the said cargo on November 4, 1890. They alleged that the 
vessel was discharged within the time contemplated by the terms of the 
contract, and therefore no demurrage was due. Answering further, respond- 
ents alleged that the master of the Macomber did give notice of his arrivai 
on the 4th of November, . 1896, but that in truth and fact he had not arrived. 
for that he was neither able nor ready to discharge; that his vessel got 
aground after his notification; that they had no control of any wharf of the 
City, but that the harbor master had absolute and entlre control of the 
wharves, and that they notlfled him that they did not and would not aecept 
his notice of arrivai until he was berthed alongside the wharf and ready to 
discharge; and that they were ready at ail times to receive the cargo when- 
ever he was ready to deliver it to them, but were prevented from doing so 
hecause of the inability of the master of said vessel to deliver it to them. The 
respondents further answered that the libelant had fréquent dealings with 
the port of Galveston, and had frequently contracted concernlng the eharter- 
ing of his vessel with respect to the port of Galveston, and that he knew at 

1 On question of demurrage, see note to Eandall v. Sprague, 21 C. C. A. 337. 
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the time of making said charter that the vessel would be subject to the régu- 
lations of said port, and that it should take ail the risks of delay incident to 
the hiu-bor municipal régulations of the city of Galveston. ïhey also alleged 
that the ordinances of the city of Galveston and the régulations of the port 
were part of the contract between the libelant and respondents, and by an 
ordinance of said city Flood & MeRae had no power to provide any berth at 
the wharves, but that the same was entirely under the control of the harbor 
master. The amended answer set out in full the ordinance of the city, which 
provides that the harbor master shall hâve power to regulate and station ail 
ships and other vessels at the wharves, and to move any and ail ships from 
one place to another, in his discrétion, and gives said harbor master the power 
to reuQove such vessels himself, in case of refusai of the master, and making 
such refusai to obey the harbor master a misdemeanor, punishable by fine 
and imprisonment, and providing for recovery of ail expenses incurred by 
such refusai of the master of any vessel at the port of Galveston. The re- 
spondents further alleged the custom of the port that the harbor master 
shall place the vessel according to his discrétion, and that, as soon as the 
harbor master did place the Horace W. Macomber, respondents immediately 
unloaded said cargo at a greater rate than 250 tons per day, as specified by 
the charter party, and received her cargo within a shorter time than was 
allowed by its terms; that they had no power to get a berth for said vessel, 
which was known to the owners of said vessel, and actually known to the 
master of said vessel; and that such was not the custom of the port. 

The libelant introduced a charter party signed September 22, 1896, by Sam- 
uel R. Crowell, for the vessel, and the Chesapeake & Ohio Coal Agency, char- 
terers, of which the foDowing are the parts bearing upon the case: "The 
said party of the second part doth engage to provide and furnish to the said 
vessel, at Xewport Xews, a full and complète cargo of coal, and pay to said 
party of the flrst part, or agent, for the use of said vessel during the voyage 
aforesaid, ($1.65) one dollar and slxty-live cents per ton of 2,240 pounds, de- 
livered; freight payable on proper discharge of cargo, free of discount or 
commissions. It is agreed that the lay days for loading and discharging 
shall be as follows, commencing from the time the captain reports himself 
ready to receive or discharge cargo: Time for loading and to be discharged, 
rate of not less than (250) two hundred and fifty tons per day, Sundays ex- 
cepted. Consignées to discharge cargo at 27% cents per ton of 2.240 pounds. 
And that for each and every day's détention by default of said party of the 
second part, or agent, (.^90) ninety dollars per day, day by day, shall be paid 
by said party of the second part, or agent, to said party of the flrst part, or 
agent. The cargo or cargoes to be received and delivered alongside, within 
reach of vessel's tackle. The dangers of the seas mutually excepted. It 
is also agreed and understood vessel is now at Boston, and is to proceed direct 
to Newport News, to enter on this charter." 

Edwin Bray, master, testifled by déposition: That the Horace W. Ma- 
comber arrived at Galveston, Tex., November 3d, at 6 p. m. That he notified 
Flood & McRae that she was in port, and ready to discliarge, Wednesday, 
November 4th, at 9 a. m., and that they instructed him to notify the harbor 
master for a berth to discbarge. He saw the harbor master about 10 a. m. 
the same day, and learned that there was no bertli for discharging, and was 
ordered to haul alongside the schooner William H. Swann. That he hauled 
alongside said schooner at 11:30, November 5th. His vessel got aground, 
but he said she would not hâve gotten aground, if she had gotten a berth 
when Flood & McRae were notified. The consignées notified him when he 
reported his arrivai that they had no control of any wharf, but that the city, 
through its harbor master, had absolute and entire control of the wharves 
and ail berths for vessels; but he lusisted on the terms of the charter party,— 
250 tons per day from the time of reporting that the vessel was ready to 
discbarge. Flood & McRae began taking cargo as soon as the vessel was 
berthed, but he said they did not fumish enough drays to keep the vessel 
working her full capacity for dellvery according to charter party. E. O. 
Flood, of the firm of Flood & McBae, testifled that he (his firm) had chartered 
three vessels from the owners of the Macomber before this charter, and 
produced a booJi entitled "Port Charges of the World,"— a standard work, and 
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orie in gênerai use,— which contalnëd tbe ordinanee relating to the exclusive 
powèr of the harbor master oter beithing of vessels in tlie port of Galveston. 
This wa,s agreed to by counsel as an ordinanee of tlie city of Galveston now 
in force, and at the time of tlie arrivai of the Jlucomber. The vessel was 
brought in by the pilot on November 4th, at 4:30 p. m., and entered iu tlie 
custom house oh November 4th. Xhe captain gave verbal notice of arrivai 
on the morning of the 5th, whereUpon witucss denied that lie had arrived 
until he got into a position to discliarge. He was not then ready to discliarge. 
On the day of his arrivai he got aground, and did not get his vessel ofl! until 
about 1 o'elocli p. m. the foUowing day, November 5th. He was in no position 
to discharge until then, even if a berth had been open to hiin. There was no 
berth open for him at that tIme in the city. They were ail occupied by other 
vessels. Respondents hastened the discharge of the Swann in order to get 
the Maeomber a berth. TJpon Flood & McRae notifying the master of the 
necessity of applying to the harbor master, lie did so, and did not demur. 
The harbor master instrncted him to place his vessel alongside the William 
H. Swann. It is the custom of the port of Galveston for the harbor master 
to get vessels' berths in tlieir turn, and the consignée must accept the vessel 
without regard to what pier she may be placed by the harbor master. On 
Sunday, November 8th, a berth beeame vacant, and she took position along- 
side the doclv. On Monday, November 9tli, at 7 a. m., he begaii discliarging 
at the earliest moment possible. If demurrage were calculated from the 
tlme slie got off the ground, it would be $311.25. The vessel went aground 
liecause a norther had sprung up. Flood & McRae finished discliarging at 
10 a. m., November lOth. Capt. .John E. Chubb, harbor master, testified thât 
there was no open berth for the Maeomber, with water sufflcient for her. 
He is the only person vested with the power to regulate the shipping in this 
harbor, and no one had power to designate a place for the Maeomber with- 
out his consent. The custom of the port is to place vessels in bertUs in 
their order as they arrive. If ail the available berths are occupied. and a 
coal vessel arrives, she would be ontside of anotlier vessel, and wait till the 
other vessel discharged. He acts nnder the ordinances of the city of Gal- 
veston, which vest him with the power to regulate the shipping, — to designate 
berths for vessels upon arrivai, which must report to the harbor master for 
berths. 

The district court gave a decree for the libelant for .î!333.35 demurrage, and 
Flood & McRae sued ont this appeal. The record shows that counsel for 
libelant below (appellee hère) flled a cross assigniiient of errors in the court 
below, but the record shows no other steps taken which would perfect a cross 
appeal. 

Jolin C Walker, for appellants. 
W. B. Denson, for appellee. 

Before PAEDEE and McCORMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

PAEDEE, Circuit Judge, after stating the facts as above, delivéred 
the opinion of the court. 

This is a suit brought by the owners of the ship Horace W. Maeom- 
ber for demurrage under a charter party which provided that, for each 
and everj^ day's détention by default of the consignées,, they should pay 
owners |90 per day. The demurrage claimed is for tlie delay between 
the ship's aiTival at the port of Galveston and the securing of a wharf 
for discharge, and the narrow question is whether the consignées are 
in, default for such delay. The charter party pro vides that "lay days 
for loading and discliarging shall be as follows, commencing from tiie 
time the captain reports himself ready to receive or discharge cargo: 
Time for loading and to be discharged, rate of not less than two hun- 
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dred and flfty tons per daj^, Sundays excepted," — and also provides 
that "the cargo or cargoes shall be received and delivered alongside, 
within reaeli of vessel's tackle." AVe do not find in the cliarter partv 
any express provision tliat tlie cons^ignees shall sélect, furnish, or pro- 
vide a wharf for the ship to discharge, nor any provision guarantying 
"dispatch," "quiclv dispatch," or that the lay days shall commence on 
arrivai of the ship, from which can be implied a contract to furnish a 
wharf for discharge. The provision that "the lay days shall com- 
mence from the time the captain reports himself ready to reçoive or 
discharge cargo" means no more than that the lay days shall com- 
mence from the time the ship is ready to discharge cargo, within the 
meaning of the cliarter party; and the ^irovision that ''the ship is to 
be discharged by the consignées at a rate of not less than two hun- 
dred and fifty tons per day" means no more than that the consignées 
shall discharge the ship at that rate after the sliip is ready to be dis- 
charged. The ordiuances reguladng the assignment of ships to 
wharves in the port of Galveston for loading and unloading, and the 
custom prevailing in the port of Galveston, requiring, when the 
wharves are ail occupied, that ships shall be assigned in their turn, 
were, or should hâve been, known to the owners of the ship, who, it 
appears, had sent previous cargoes, under charter parties similar to 
the présent one, to the port of (îalveston; and tliey did know, or 
should hâve known, that ail tht; wharves in Galveston were public, 
and could not be controlled by consignées. Being charged with this 
knowledge, if the owners desired to make consignées liable for de- 
lays in obtaining a wharf, and relieve themselves from delays of the 
kind, they could and shovdd hâve provided for the same in their 
contract. Having failed to make such provision, and the consignées 
not being boiind, under our construction of the charter party, to im- 
mediately furnish the ship a whai-f at which she could discharge with- 
out delay, we cannot find that for the delay in this case the consignées 
were in any wise in default. If not in default, they were not liable 
for demurrage, We hâve exauiined the many cases cited by counsel 
for appellee as supporting his contenlion as to the liability of the con- 
signées, and, while in many of them dtdached expressions can be found 
which appear to support the contention, we do not find any of them to 
be in conflict with the construction we hâve given to the présent 
charter party. The other cases we hâve examined, mainly cited by 
counsel for appellants, are to the effect that, where there is no ex- 
pi'ess contract on the part of the consignées to furnish a wharf, yet, 
where the consignées hâve contracted for dispatch in discharge, or for 
(juick dispatch, or that the nuraber of lay days shall commence on the 
arrivai of the ship in port, there results an imi)lied contract that the 
consignées shall be responsible for the delays occasioned by failure to 
promptly secure a wharf for loading or disciiarging. In thèse décisions 
we mainly concur, but they cannoi be applied to any advantage in the 
instant case. As the proof in this présent case shows that, when the 
vessel obtained a wharf and was ready to discharge, the consignées 
discharged and received the goods as rapidly as the contract called 
for, we are of opinion that they fully complied with the charter party, 
were not in default, and cannot be held liable for demurrage. The 
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decree of the district court is reversed, and the cause remanded to the- 
district court, with instructions to set aside tlie decree appealed from 
and dismiss the libel. 



THE THOMAS PURCELL, JR. 
(Circuit Court of Appeals, Second Circuit. December 7, 1898.) 

No. 17. 

TOWAQE — LOSS DP TOW— LlABILITY OF TUO FOR NEGIiiaBNCE. 

A tug is responsible for the loss of a tow, a barge laden witli coal, 
which riie anchored in. tlie eveuing in an exposed place, proceeding to 
another port, where, by reason of not lieeping a watch during the night, 
her master was not advised of an approaehing storm in time to reach 
and save the barge before it was sunk. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal from a decree of the district court, South- 
ern district of New York, holding the appellants, as owners of the steamtug, 
Thomas Purcell, Jr., responsible for damages sustained by the sinking of 
libelant's barge F. B. Morris and her cargo of coal, laden on board about 
noon on the lOth day of March, 1896, in. Stamford Harbor. The Purcell ar- 
rired at Staiii-.jrd Harbor between 6 and 7 o'clock on the erenlng of the 18th, 
and, the tide being too low to admit of taking the Morris up the dugway, 
she anchored lier near the li lithouse, and proceeded with her other three 
tows to Wilsoi. s Point, where s-ie arrived a little before midnight. 

The foUowing is the opinion of the district judge (BEOWN, District 
Judge) : 

The évidence shows it is not customary to leave boats ofC Stamford in stormy 
weather; but to take them in to Wilson's Point, four miles further on. 

In threatening weather the same rule would requlre the tug to keep a 
lookout on the weather, and to return to Stamford to take along a boat left 
there, in time to prevent damage. 

It is plain from the proofs that when the Purcell arrived at Wilson's Points 
alMut 12, a storm was threatened; and it was her duty to go at once, and 
bring the libelant's boat from Stamford to Wilson's Point. She could havo 
donc so easily in 1% hours. But the master was ill; and the pilot, who was 
in charge, turned in, kept no watch on the weather; and when he got on deck, 
at 8 a. m., he found the weatlier too bad to be able to go to Stamford for the 
boat he had left there. He cannot take advantage of his own négligence. 
Had a wdtch been kept, it would hâve been plain by daylight— at 5 a, m.— 
that he should go at once for the Stamford boat, as he might even then hâve 
done, and been back by 6:30 a, m., when it was only half a gale. I must 
hold the tug, therefore, liable. The Governor, 77 Fed. 1000; The American 
Eagle, 54 Fed. 1010; The Battler, 55 Fed. 1006. 

I do not think 1 should hold the boatman négligent In not beginning earlier 
to throw coal over, so as to get on the hatches. He had a right to expect the 
tug to come for him for a time; and later the storm became too tierce for 
hlm to get the covers on alone; and I doubt whether the covers, if on, would 
hâve saved the boat. 

Decree for llbelant 

Samuel Park, for appellants. 
Le Roy GrOYe, for appellee. 

Before WAXIACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. Concededly, no attention was paid to the weather 
by those on the tug from the time she anchored at Wilson's Point 
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till her pilot turned out, at 8 a. m. the next mornîng. In view of the 
évidence from the weather bureau that the wind from midnight until 
11 a. m. was southwest, and the testimony of the disinterested witness 
from the Pennsylvania barge as to the indications of a storm at Wil- 
son's Point, when he got up, at 4 a. m., we concur in tlie conclusion 
of the district judge that, had a watch been kept, the niaster of the 
tug would hâve been advised of the necessity of returning to care for 
the Morris in ample time to hâve saved her from disaster. The de- 
cree of the district court is afSrmed, with interest and costs. 



THE ROBERT R. KIRKLAND. 

(District Court, D. Kew Jersey. March 1, 1899.) 

ADMIRALTT— JURrSDICTION. 

A court of admiralty lias no jurisdiction to try tlie title to a vessel, 
where the petitioner's claim is based on an équitable interest merely, and 
not on tlie légal title, especially where the parties holding sueh title are 
not parties to the suit. 

Benedict & Benedict, for libelant. 
Foley, Wray & Taylor, for respondents. 

KIKKPATIIICK, District Judge. The libel in this action sets out 
that in the year 1892 the steamtug Robert K. Kirklaiid was owned 
by the National Dredging Company of Wilmington, Del., and that on 
October 12th of that year the said dredging company entered into 
an agreement to sell the said tug and other property to certain par- 
ties, whose names are not given; that the libelant and one Scher- 
merhorn were the agents of said par-ties, with the power to make 
payments, and receive the said property, and reçoive bills of sale 
therefor; that afterwards the said tug was delivered to libelant and 
said Schermerhorn, and has since remained in their possession; that 
afterwards Petze, the claimant herein, and others, the respondents, 
were made the agents of the unnamed parties who had contracted 
with the dredging company for the purchase of the tug; and that on 
July 13, 1896, in fraud of the duties as such agents, they accepted, 
and there was delivered to them by the dredging company above men- 
tioned, an absolute bill of sale of said tug, which was on July 10, 
1898, recorded in the custom house at New York. The libelant fur- 
tlier allèges that in Pebruary, 1898, he purchased the said tug from 
the parties who originally agreed to buy her from the dredging com- 
pany, for the sum of $1,600, agreed to be paid by him, and took pos- 
session of the tug, and caused repairs to be made upon her. The 
libel also sets out that, after the exécution and dellvery of the bill 
of sale to the respondents, as aforesaid, the respondents requested the 
delivery of the tug to them by the libelant, and that libelant agreed 
to give a transfer and release upon the payments of bills of repair, but 
the offer was refused. The libelant allèges that he is the true owner 
of the tug, and offers to pay the purchase price for same on receipt of 
bill of sale from respondents, and asks the court to decree that he 
is such true owner, and has title superior to respondents, and that 
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respondents may be decreed to exécute to hini a bill of sale of said 
boat. Henry H. Petze, intervening f or himself as part owner of the 
tug, excepts to the libel, upon the ground that, from the facts set 
eut therein, it clearly appears that the cour-t is without jurisdiction 
in the case. 

A careful considération of the matters set ont in the libel shows 
that neither the libelant nor those under whom he claims ever had 
any légal title to the tug. The libelant says that he has agreed to 
purchase the tug from certain persons who had a contract to buy 
her from the dredging company, at one time the undisputed owner. 
He admits that he himself has not paid the priée agreed, but tenders 
hiniself ready to do so, and fails to show that the contract made by 
his principals with the dredging company was ever consummated by 
the payment of the purchase money. 

The libel asserts that the respondents are the holders of the légal 
title to the tug by bill of sale executed by the dredging company 
prior to the date of the agreement under which they claim, for which 
they may hâve paid, so far as the libel shows anything to the con- 
trarj', a valuable considération. What the libelant calls his "title" 
seems to be no more than the right to compel the persons with whom 
he says he made a contract to purchase the tug to speciflcally perform 
their agreement. Thèse contractors are not parties to this suit, nor 
are the respondents parties to the contract; so that, if the court 
had équitable jurisdiction, it is diiBcuIt to see how the decree prayed 
for could be made. At most, it is "an attempt to enforce an équitable 
interest as against a légal title. This a court of admiralty does not 
undertake." The Amelia, Ped. Cas. No. 275. This case was an 
afBrmance of a decree of the district court (Id. 6,487), in which Blatch- 
ford, district judge, had said: "A petitory suit to try the title to a 
vessel must be conflned to, and based in, a légal title," — citing ±vellum 
V. Emerson, Id. 7,669. The exceptions will be sustained, and the libel 
dismissed for want of jurisdiction. 



THE MAEY POWELL. 

(Circuit Court of Appeals, Second Circuit. January 25, 1899.) 

No. 42. 

Cot-lision— Crossisg Steamers— Duty to Reverse. 

A steamer, when the privileged vessel, in crossiug, is not required to 
reverse to avoid a collision until it becomes évident that the other vessel 
will not or eannot keep out of the way.i 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by William H. H. Curtis, as master, etc., against 
the steamboat Mary Powell, for collision. The libel was dismissed 
by the district court i 

1 For signification of signais of meeting vessels, see note to The New York, 
30. G. C. A. 630. 
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The following is the opinion of the court below (BEOWX, District 
Judge) : 

"There can be no doubt of the extrême négligence and carelessness of the 
man in charge of the naphtha launch. Crossing the North river off Thirty- 
Fifth Street, where large steamers are in the habit of passing, he sat on the 
side of his boat faeing down river, and manifestly gave no attention to any 
large vessels that might be coming down from above. ïo the repeated 
whistles of the Powell he gave no heed, and he vFas not aware of her near 
présence until she vs'as within about 50 feet of him, when he was startled 
by the shouts of the captain from the steamer' s bows. The launch, ouly 
aijout 30 feet long, was going probably about 5 miles an hour, and could be 
turned in a length or two. Whatever might be the faults of the steamer, 
it is almost impossible that such a launch could be run down, without gross 
inattention and carelessness on her part. 

"If, however, the Powell was an overtaking vessel, and as such bound by 
the rules of navigation to lieep out of the way of the little launch, I should be 
obliged to find the steamer also to blâme; because it is plain that she did 
not take timely and efficient measures to keep out of the launch's way. She 
considered and treated the launch from the first as a crossing vessel, that, 
having the steamer on her own starboard liand, was bound to keep out of 
the way of the steamer in accordance with the ordinary rule. The chief con- 
troversy in the case lias been whether the situations of the two boats were 
such as to make them crossing vessels within the meaning of the rules of 
navigation, or such as to make the Powell an overtaking vessel, as claimed 
in behalf of the libelant. 

"In the case of The Aurania, 29 Fed. 98, it was held that a vessel coming up 
from a position more than two points abaft the beam of a vessel ahead of her, 
should be treated as an overtaking vessel, and not as a crossing vessel. This 
construction had been previously adopted in the English case of The Franco- 
nia, 2 Prob. Div. 8, and it has now been embodied in article 24 of the new 
rules of navigation which went into effect the Ist of July, 1897. In the lat- 
ter rule it is further provided that in case of doubt, in the daytime, the steam- 
er astern should assume that she is an overtaking vessel and keep out of the 
way. 

"The présent case illustrâtes forcibly the great difilculty that attends the 
application of this rule in the daytime, upon contradictory testimony as to 
the positions and courses of the two vessels. There are hère four différent 
éléments, each in dispute, a change in any one of which would affeot the dé- 
termination whether the Powell was an overtaking or a crossing vessel: 
(1) the distance of the launch from the dock when first seen; (2) the amount 
of the launch's heading down river; (3) the distance of the Powell from the 
New York shore, whether 300 or 500 yards; (4) the distance of the Powell 
above the launch at the time when the launch was first seen, or when the 
Powell ought to hâve noticed her, and begun to maneuver with référence to 
her. 

"According to the testimony of the Powell, the launch was first seen about 
200 feet off the piers at Thirty-Fourth or Thirty-Fifth Street, heading, as it 
appeared to her oflicers, nearly straight across the river. That would make 
her a crossing vessel bound to keep out of the way of the Powell. The Powell 
was then off Fortieth or Forty-First street, heading nearly straight down river 
and going with the ebb tide at a speed of about 18 miles an hour; and in my 
judgment upon the whole testimony, she was then about 400 yards from the 
New York shore. Though the launch was then not over 600 yards further 
down river, it is not claimed that the Powell was in fault for not observing 
her sooner; nor would inferences be drawn as to the intended course of the 
launch, if she had been seen less than 200 feet outside of the piers. 

"The launch belonged to the yacht Nourmahal, which was at anchor not 
far from the Jersey shore, abreast of the long dock a little above the Erie 
Railroad oil dépôt, and the launch was intending to return to her. The di- 
rection of the Nourmahal from a point 200 feet off from the doclvs at Thirty- 
Fourth or Thirty-Fifth street was about three points to port of a line drawn 
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straight across the river. If the launch was headed from that point sti-aiglit 
for the Slourma'hal, the Powell, if ouly 825 feet distant from the New Yorli 
docks, the nearest distance claimed for her by the libelant, would l)e wirhiu 
the range of the launch's green Uglit by three-quarters of a point, and would 
therefore be at that tinie in the position of a crossing vessel. If the Powell 
was further from the New York shore and as I judge from ail the testimony 
about 400 yards off shore, she would bave been nearly two points forward 
of the af t range of the launch's greeù light. 

"For the libelant, however, it is coutended upon the testimony of the launch- 
man, that the heading of the launch was kept ail the time a point below the 
yacht. The tide was strong ebb, which runs there about 2% knots an hour. 
In the ordinary practice of boatmen, if no circumstances called for a rounda- 
bout course, the heading of the launch, intending to make the yacht, would 
bave been at least a point above her, Instead of a point below. ïhe launch- 
man said he headed thus because the water was rough, to get an easier 
crossing and thus to avoid the spUling of acid from the launch's batteries. 
The respondent contends that the river was not rough, nor in any such condi- 
tion as to call for such précautions. If headed at first a point below the 
yacht in such a tide, a constant port helm would hâve been required, and 
a constantly changing direction of the launch to starboard in a curvilinear 
course would hâve been necessary in order to prevent the launcb from talling' 
far astem of the yacht she was aiming at. If the launch had started from 
Thirty-Fifth street heading a point below the yacht, by the time she was 
500 feet out. In order to préserve that heading, she would bave been obliged- 
to be hauled about one-half a point to starboard; and when 200 or 500 feet 
out, if the Powell was 1,000 feet or upwards from shore as I hâve no doiibt 
she was, she would still hâve been, accordiug to my measurements of th(^ 
angles, within the range of the launch's green light at night, and therefore 
a crossing vessel. It is not necessary, therefore, to discuss the crédit to be 
given to the différent witnesses who hâve testifled directly as to the apparent 
course of the launch, nor the reasous assigned by the launchmau for heading 
a point astern of the yacht, rather than a point ahead of her. The testimony 
as to the heading of the launch by witnesses outside of the Powell is mostly 
by those who had no call to observe her heading aceurately, and who were- 
not in a position to do so. There is no doubt that the launch was heading 
somewhatdown the river at flrët, and afterwards drew more to the westward 
as she would naturally do even if her heading was at first directly for the- 
yacht and not below it. But taking the Powell as at least 1,100 or 1,200 feet 
from the New York docks, the launch at ail times after she was 200 feet out 
was, as I make the courses, a crossing vessel. 

"I do not flnd that the speed of the two vessels créâtes any difHculty in the- 
above flndings. The collision occurred ofC Thirtieth or Thirty-First street. 
The Powell, therefore, traversed about 2,600 feet. The estimâtes of time 
and distance testified to are as usual, very inaccurate. But to enable the- 
launch to get àbreast of Thirtieth or Thirty-First street at collision, ou the 
heading she had, and going at a 5 knot speed with the tide 2i/^ knots, the 
interval must hâve been very nearly two minutes, which would give the 
Powell an average speed of 13 or 14 knots in going 2,600 feet. At Fortieth 
street she sighaled and slowed, and when about 300 feet from the launch, she 
stopped her engines'. From her light draft, powerful engines and broad pad- 
dles, she is handied ctfmparatlvely quickly; and the behavior of océan steam- 
ers furnishes no analogy. The circumstances of the collision and the launch- 
man's sàving h.imself by clinging to one of the steamer's guard braces make 
a speed of 7 tp 9 knots at collision most probable, and this speed is sufflciently 
in accord with the previous findings. 

"The order to reverse was given, but countermanded to avoid causing loss 
of life from the revolving paddles. Ordinarily the Powell would be held in 
fault for not reversing sooner. But against the privileged vessel, this rule 
is applied only when it becomes évident that the other vessel cannot or will 
Dot keep out Of the way. Hère the launch was a small craf t, capable of such 
quick handling that the oiîicers of the Powell had a right to rely on her 
keeping out of the way down to a time so near collision that it was then 
impossible for a steamer like the Powell, so much larger, to avoid collisiin. 
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I cannot find, therefare, any blâme to attach to the Powell, and the libel must 
therefore be dismissed with costs." 

E. L. Baylies, for appellant. 

R. D. Benedict, for appellee. 

Before WALLACE, LACOMBE, and SHIPÏiIAX, Circuit Judges. 

PER CURIAM. Decree afflrmed, with costs, upon opinion of tlie 
court below. 



THE PATRIA (two cases). 
(District Court, S. D. New Y&rk. February 18, 1899.) 

COLLISTON— StBAM AND SaIL— FOG— InSUPPICIBNT LoOKOUT — ExCKSSIVE SPEBD 

— PoG HoKN NOT Heard— Pkivilkqed Vessel to Give Way — Maneu- 
VERiKG Power, 

Upon a collision at sea in tliick fog about 20 miles off Pire Island be- 
tween the steamer P., going at "hait' speed," and a four-masted sehooner, 
closeliauled, going at a speed of about 3 knots, it beiug found upon the 
testimony, as well as upon the nianeuvering power of the steamer, that 
her speed was about 7 knots, or about two-thirds of her fuU speed, held 
excessive, when the sehooner could be seen only 600 or 700 feet distant, 
and not justifled by her failure to^ hear the schooner's liorn earlier; and 
that a lookout on the bridge, without any at the bow, was insufficient. 
It further appearing that the steamer was approachlng upon the schoon- 
er's lee beam, and that the master of the sehooner had notice of the 
imminence of collision and that the steamer was backing, about two 
minutes before collision, lield, that it was his duty to luff, as he might 
hâve done in order to aid in avoiding collision; since this was elearly a 
safe maneuver and could not possibly do liarm, and was one of the "or- 
dinary practices of seamen" within articles 21, note, 21 and 29, and that 
the damages should therefore be divided. 

Carver & Blodgett, for tlie Francis M. 

Cowen, Wing, Putnam & Burlingliam, for cargo owners. 

Benedict & Benedict, for the Patria. 

BROWN, District Judge. The above libels were brought to recover 
for the damages to the four-masted sehooner ï^ancis M. and for the 
loss of her cargo, through collision with the steamship Patria, olï 
Pire Island, about 18 or 20 miles S. by W. from Shinnecock Light, a 
little before 2 p. m. of September 5, 1898, in tliick fog. 

The sehooner, 205 feet long, two-thirds loaded with a cargo of ice, 
was bound from Kennebec river to Baltimore, and was going in a light 
wind from the westward on the starboard tack at the rate of about 
three knots an hour, heading S. W. by S., but making leeway about 
1| points, as her master states, so that her true path was about S. 
by W. i W. 

The steamer, 340 feet long, bound from the Mediterranean to ISTew 
York with passengers and cargo, was proceeding upon a course due 
west. Her full speed was about 11| knots an hour. At 1:30 p. m. 
she ran into a low fog, which became thick at 1:45. At that time, 
according to lier testimony, her engines were put at "half speed," 
and her fog whistle was thereafter sounded regularly at intervais of 
not over one minute. The schooner's witnesses say that her mechan- 
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ical fog horn was also sounded properly, and tliat the steamer's 
whistles were lieard several minutes before collision. But no fog lioin 
from the scliooner was heard on the steamer until about tlie time 
wlien the schoouer herself began to loom up in the fog, probably 
from 600 to 700 feet distant; whereupon the steamer's engines were 
immediately reversed and three blasts of her whistle sounded, to give 
notice of that fact to the schooner, about two minutes before colli- 
sion. The steamer, under reversed engines and a port wlieel, swung 
from two to three points to starboard and struck the schooner about 
midway between the foremast and mainmast, at about riglit anglen, 
making a hole in her side from two to three feet deep and wide, so 
that she soon fllled and capsized. 

The steamer contends that her speed was "moderate" and only about 
5^ knots, and that the collision arose (1) from the fact that no fog 
signais could be heard from the schooner until the latter was very 
near; and (2) because the schooner when the steamer's backing 
signais were given did not luiï and aid in keeping off. Therc is much 
contradiction in the testimony concerning the density of tlie fog, 
the distance at which vessels could be seen, and as to the whistles 
heard. 

The fog was low and dense upon the water and lighter above; so 
that the sky was nearly clear, and the sun visible. The schooner 
should hâve been seen somewhat sooner than the steamer, both from 
her white sails on which the sun was shining, and also because the 
lookout on the steamer was much higher than the lookout on the 
schooner. Most of the seamen from the schooner, however, test if y, 
that the steamer was seen a long distance off, — ^from a third of a 
mile to a mile; and that several blasts of her whistle were heard 
before she was seen. If vessels could be seen at any such distance 
apart, the steamer's speed was sufQciently "moderate" whether her 
speed was 5J knots or 7, as I think it was. But the testimony of 
thèse seamen is so grossly untrue, that I can give them little crédit, 
eveu in their testimony about the whistles. The master of tlie 
schooner says that after hearing the steamer's whistle he was wat(;h- 
ing for her, and that he first saw her about 200 yards off, and about 
two minutes before collision; and this for reasons below stated is 
doubtless not far from correct. He also says that he heard the steam- 
er's fog signais five or six minutes before collision ; but his iuability 
to give any account of what he did to occupy any such interval, in 
connection with the mate's testimony, leads me to believe that h'; 
did not hear the steamer's whistle more than one or two minutes be- 
fore the steamer was seen. When he heard her ârst whistle he was 
on the main deck forward, fixing a flshing réel. Tlie blast he then 
heard was doubtless the same as the flrst distinct blast which was 
heard by the mate, who was in charge on the quarter-deck. The mate 
was listening, because he had previously thought he heard a whistle 
which was so faint as to be doubtful and could not be located, and 
which the wheelsman did not distinguish at ail. The next whistle 
heard, as the mate and wheelsman testify, was but a moment or two 
before the steamer was seen. I hâve no doubt that this is the true 
account as to the whistles heard on the schooner, and that only one 
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whistle was distinctly heard from the steamer until about tlie Vmw. 
she was seen, and that tliis M'as only about a minute prior to seeinjj; 
her. The scliooner's fog lioin would naturally be heard later than 
the steamer's whistles, both because it was not so powerful as the 
steam whistle, and also because the bkists of a fog horn, unlike those 
of a steam Avhistle, are more specially operative along a particular 
axis, which much diminishes theii- pénétration outside of the limited 
arc towards which the horn happens to be directed. If, therefore, the 
steamer's whistle was not distinctly heard until about one minute 
before she was seen, the failure to hear any signal from the scliooner 
until about the time she was seen, is explained naturally, without 
flnding any dereliction in the schooner as to the manner or frequency 
of sounding her horn, or in the attention given by the lookout and 
oflieers on the steamer. I pass, therefore, without further comment, 
those passages in the testimony of the mate, and as to the conversa- 
tions with the master, from which it is claimed that the horn was 
sounded irregularly and at longer intervais than one minute. That 
neither vessel should hear the fog signais of the other until they were 
near each other, is not uncommon in fogs of variable deiisitv. Sec; 
The Niagara, 77 Fed. 330, affirmed in 28 C. C. A. 528, 84 Fed. \m; The 
Lepanto, 21 Fed. 656, 657, The liability to surprises in such fags, 
makes necessary the use of ail available précautions against disaster, 
as regards speed, lookout and préparations for emergencies on the 
part of both vessels. 

Speed. The engineer states the steamer's révolutions under her 
reduced speed to hâve been 29 per minute, équivalent at tiiat time to 
a speed of about 5^- knots. This does not appear to hâve been more 
than the engineer's estimate. It is less than half of fuU speed; and 
from the following circum stances I thinli it too low, and that her 
speed was not less than 7 knots: (a) There is no doubt that on 
entering the fog the order given was "half speed," wliicli iu ail ves- 
sels of this class usually gives about two-thirds of full s])eed; while 
a réduction to one-half of full speed, requires the order '"slow"; (b) 
in the master's two subséquent experiments with the Patria, made, 
as he says, under "similar conditions," at "full speed" and at "half 
speed," the révolutions stated in the mémorandum are given re- 
spectively as 60 for "full speed" and 36 for "half speed," which with 
a pitch of 23 feet and a slip of V^ gives about llf knots for "full 
speed" and 7 knots for "half speed"; (c) tlie master says that when 
he first saw her she was coming fast, and from the rush of water at 
her stem, as fast as 7 or 8 knots; (d) the engineer says the engine 
undoubtedly was reversing for a minute and a half before collision; 
his log shows two minutes; in that time, had her speed been only 
5| knots, she would hâve been f ully stopped at collision ; (e) the mas- 
ter's experiments also show that it takes 12 seconds after tlie orders 
to stop and reverse are given for the engine to begin baclcing, and 
that she stops from "full speed" in 2 minutes 48 seconds thereafter, 
and from "half speed" (that is, about 7 knots) in 1 minute 58 seconds; 
from 5| knots speed she would therefore hâve been stopped in going 
about 450 feet (The Normandie, 43 Fed. 102); so that there would 
bave been either no collision, or much less damage. 
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The compara tively slight wound, however, made in tlie schooner, 
and the fact that the paint of the Patria's stem was not scratched, 
show that the Patria must hâve been moving but slowly at collision, 
and that the rate of the approach of the two vessels could not hâve 
exceeded 2 or 2^ knots at the moment of impact. Of this rate, f of 
a knot should be ascribed to the sagging of the schooner in making 
a leeway of 1^ points (16|°) while moving forward about 3 knots per 
hour (sin. 16|^°x300=87), leaving probably about 1| knots as the 
steamer's headway at collision. A réduction from 7 knots to 1^ 
upon the above data, allowing 12 seconds for the engine to begin back- 
ing, would occupy by computation about two minutes, as the en- 
gineer's log states ; while the distance traversed by the steamer would 
be about 100 feet before reversai and 550 afterwards, thus agreeing 
closely with the master's estimâtes of time and distance. 

From the above considérations, being persuaded that the reduced 
speed of the steamer was at least seven knots, I am not warranted by 
the authorities in holding that speed to be such "moderate speed" as 
is required by the rules of navigation in a fog so thick that a vesseï 
can be seen only a few hundred feet distant. The Colorado, 01 
U. S. 692; The Nacoochee, 137 U. S. 330-339, 11 Sup. Ct. 122; The Mar- 
tello, 34 Fed. 74, affirmed in 153 U. S. 70, 14 Sup. Ct. 723; The Um- 
bria, 166 U. S. 413-418, 17 Sup. Ct. 610; The Bolivia, 1 0. C. A. 221. 
49 Ped. 171; The Orizaba, 57 Fed. 247; Donnell v. Towboat Co., 32 
0. C. A. 331, 89 Fed. 757. 

Besides this, I think the steamer is further to blâme for not having 
a lookout stationed forward at the bow. Nor was the look ont doubled. 
The Colorado, 91 U. S. 698. There was but one seaman acting as 
lookout, and he was stationed on the bridge, sorae 75 feet or more 
from the bow, and was also attending to blowing the whistle once a 
minute. The only other person upon the bridge, besides the wlieels- 
man, was the mate, who was in charge of the navigation, the master 
having gone to his cabin for a change of clothing. If on account of 
the lighter fog above, it was désirable to hâve a lookout as high 
above the deck as possible, a lookout might hâve been stationed in 
the crosstrees or crow's nest, as is often done in thick fog; but neither 
that, nor a lookout on the bridge, would be a justification of the omis- 
sion to keep a good lookout at the bow, which it has been repeatedly 
held should be maintained wherever possible. The Belgenland, 114 
U. S. 355, 5 Sup. Ct. 8G0; The Wanata, 95 U. S. 600, 609, 610; The 
Michigan, 11 C. C. A. 187, 63 Fed. 280. The master states his opinion, 
that if he had had 10 seconds more time, the colhsion would hâve been 
avoided. Had a lookout been stationed at the bow with no divided 
duties, and reported the schooner at the same distance it was seen 
from the bridge, the steamer would hâve had much more than this 
additional time for coming to a complète stop and backing away 
from the schooner. 

2. The schooner was, I think, very greatly to blame for doing nothing 
to avoid the collision ; since the circumstances show that without the 
least risk to herself she might hâve ported her helm and lufEed, and 
thereby hâve averted this disaster. No doubt there is great reluctance 
to flnd a sailing vessel in fault for keeping her course as respects a 
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Bteamer that is boand to keep out of her way. This is the ordinary 
rule; and as was said by this court in Haight v. Bird, 26 Fed. 541, prior 
to the récent amendment of article 21 : 

"No exception to this rule can be allowed, except where It \s entirely clear 
not only that by changing her course she would In fact hâve avolded the col- 
lision, but that under the clrcumstances of the moment, as they appeared to 
the salling vessel, escape by that means was so easy and obvions to a per- 
son of ordinary nautical judgment, that It was clear négligence to omit it." 

Where this is clear, the authorities are abundant, new and old, ta 
the effect that it is the duty of the privileged vessel to give way. In 
Peck V. Sanderson, 17 How. 178, 182, it is said: 

"But where, as In the présent case, they [steamer and sail vessel] are 
brought suddenly and unexpectedly close to each other, and the ordinary rules- 
of navigation will not prevent a collision, it is the duty of each to act ac- 
cording to the emergency, and take any measure that will be most lilîely to 
attain the object" 

In the case of The Sunnyside, 91 U. S. 208, 222, in référence to the 
obligation in such circumstances "not to neglect any of the précau- 
tions required by the ordinary practice of seamen" (old article 20, 
présent articles 27, 29), Mr. Justice Clilïord in delivering the opinion 
of the court, says: 

"Cases arise in navigation where a stubborn adhérence to a gênerai rule 
Is a culpable fault, for the reason that every navigator ought to linow that 
rules of navigation are ordained not to promote collisions, but to save lif& 
and property by preventlng such disasters." 

See, also, The New Champion, 1 Abb. Adm. 208, Fed. Cas. No. 10,- 
146; The Cornélius C. Vanderbilt, 1 Abb. Adm. 3G1, Fed. Cas. No. 
3,235; The A. Denike, 3 Cliff. 117, 122, Fed. Cas. No. 8,045; The 
Anglo Indian, 2 Marit. Law Cas. 239 ; The W. C. Redfleld, 4 Hen. 227, 
234, Fed. Cas. No. 17,305; The America, 92 U. S. 432, 438; The Colura- 
bia, 23 Blatchf. 268, 25 Fed. 844, and cases there cited; The Minuie 
C. Taylor, 52 Fed. 326; The E. H. Waterraan, 82 Fed. 482; The George 
S. Shultz, 28 C. C. A 476, 84 Fed. 508, 512. 

New emphasis bas been given to this well-settled rule by the act 
of congress, approved May 28, 1894 (2 ikvp\>. Rev. iSt. p. 189). by which 
article 21, requiring the privileged vessel to keep her course and 
speed, was amended as follows: 

"Note. When, in conséquence of thick weather or other causes, such ves'jpl 
finds herself so close that collision cannot be avoided by the actiou of the 
giving-way vessel alone, she also shall take such action as will best ald to 
avert collision. (See articles twenty-seven and twenty-nlne.)" 

The facts leave no doubt that this was precisely the situation of the 
schooner in this case. From the moment the steamer was secn, col- 
lision was apprehended. The master says he saw the steamer was 
coming rapidly towards hira. He had notice that the steamer was 
backing, by her backing signais. There was no doubt as to what 
she was trying to do. She was approaching at nearly rijj;ht angles 
and on the lee beam — the best position for a safe maiieuver by the 
schooner. The situation was such that it was instantly self-evident, 
when the backing signal was given, that porting by the scliooner 
could not possibly do any harm, and that it would certainly give the 
Bteamer more time and space for stopping. During the iuiervai ot 
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abont two minutes betwèen this and collision, thé schooner advanced 
about 600 feet. Slie was sagging down towards the steamer; and by 
porting she would hâve luffed at least some three points, and tbereby 
not only hâve prevented this sagging, but by her momentum would 
hâve run to windward and thufe hâve drawn to the westward much 
more than the 50 or 75 feet that' would hâve sufficed to enable the 
steamer to back away from her. , 

The présent case is wholly différent from those in which the sailing 
vessel is approaching the steamer nearly head on, when it is uncer- 
tain on which Mde of her the steamer may be designing to go. In 
those cases the sailing vessel muSt keep her course, since any change 
might thwart the steamer's maneuvers. The Farnley, 8 Fed. 629; 
The Dorian, 68 Fed. 1018; The Elizabeth Jones, 112 U. S. 514, 5 
Sup. et. 468; Donnell v. Towboat Co., 32 0. C. A. 331, 89 Fed. 758. 
Hère there was no doubt, either as to what the steamer was trjing 
to do, or as to the aid which the schooner might give without the 
least risk to herself, nor as to the necessity for this aid in the sudden 
emergency. I can iiardly conceive of a situation in which the obliga- 
tion of the privileged vessel to aid by her own maneuver was more 
obvious, or which more plainly fàlls within the very letter, as well as 
the spirit, of the amended rule. 

The only excuses given by the master for not porting are, (1) that 
he had "no time to tack"; and (2) that the steamer should hâve star- 
boarded and gone ahead of Mm at full speed. The latter, however, 
would hâve been not only a dangerous, but a forbidden maneuver. In 
the short time and space available to the steamer, she could not pos- 
sibly hâve avoided collision in that way. It is certain that had she 
attempted it, a more dangerous collision would hâve resulted. She 
niade no such attempt. Her backing signal was heard by the master, 
and from this he knew or ought to hâve known, that she was reversing. 
His duty under thèse circumstances was not a question of tacking, 
but only of porting and luiBng two or three points, and running by the 
schooner's own momentum a length or a length and a half to wind- 
ward. No attempt to do this or any préparation for it, was made 
by the master. Complète tacking was not necessary; though the ship 
tacked two hours beforè in a lighter breeze, and again immediately 
after collision. If more effective tacking had been required than was 
in fact needed in this instance, the men should hâve been properly 
stationed for the purpose of quickly handling the sails as soon as the 
steamer's whistle was heard near. The schooner was not in ex- 
tremis; or if so, only by her own lack of préparation. The Elizabeth 
Jones, supra. The slight àid needed by porting was the simplest, the 
easiest and the most natural of ail maneuvers in the "ordinary practice 
of seamen." Article 20. For the schooner's failure in this regard she 
can recover but half damages. 

Decree accordingly. 
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WEAVBR r. KELLY. 

(Circuit Court of Appeals, Fifth Circuit. February 21, 1899.) 

No. 754. 

1. JaRISDICTION OF FbDEBAL CotJETS — ACTION BT ReCEITER OP NaTIONAI. 

Bank— Tbansper op Plaintiff'b Intehebt. 

AVhen the jurisdiction of a fédéral court in an action by the receiver 
of a national bank dépends solely on the officiai character of tlie plaintifE 
as sucli receiver, such jurisdiction is iost by a sale and transfer by the 
plaintiffi of ail his interest in the subject-matter of the litigation. 

2. DiSMISSAL— WaNT of AOT0AL CONTROVBllSY— PUECHASB 01' PLAINTIPF'S In- 

TEREST BT A DEFENDANT. 

A receiver of a national bank brought an action in a fédéral court to 
recover land against défendants, each of whom clainied a separate in- 
terest in the land. Tlie défendants made a compromise of their daims 
between themselves, and entered into a written contract by which they 
agreed to consolidate their interests, join in the défense of the suit, and, 
if successful, to divide whateyer land was recovered on a basis therein 
fixed. Afterwards one of them purchased the Interest of the plaintifC 
in the land, and immediately conveyed the same to a third person, who 
claimed to hold it adversely'to the other défendants. Held that, on such 
facts being shown, the court should hâve rotused to permit the suit 
to continue for the beneflt of one of the original défendants, or of his 
grantee pendente lite, who stood on no better ground, against his co-de- 
fendaats. ' 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

W. B. Gano, for plaintiff in error. 

M. L. Morris, "W. M. Crow, and W. F. Armistead, for défendant 
in error. 

Before PAEDEE and McCORMICK, Circuit Judges. and PAR- 
LANGE, District Judge. 

McCORMICK, Circuit Judge. This case was before us on a writ 
of error at the November, 1895, term of this court. Our décision 
(Short V. Hepburn) is reported in 41 U. S. App. 520, 21 C. C. A. 252, 
and 75 Ped. 113. James B. Simpson had aoquired the land in con- 
troversy December 9, 1889, and owned and held it until July 21, 1891. 
His title thereto at that time is not disputed. Under him both the 
plaintiff and the défendants claimed as the common source of title. 
By a deed dated July 21, 1891, he purported to convey the land to 
Kennett Cayce. This deed was not âled for record in the proper 
county until January 19. 1892. Between July 21, 1891, and January 
31, 1892, Simpson, as grantor, individually and as owner of the lands, 
by deeds duly executed and recorded, conveyed portions of the land 
in controversy to Farber, Morris, Reynolds, Hopkins, Hereford, and 
numerous other parties. Simpson was indebted to the Bankers' & 
Merchants' National Bank of Dallas. On February 20, 1892, it 
brought an action against him on its debt, and procured to be issued 
an attachment, which on February 22, 1892, was levied on the land 
in controversy as the property of Simpson. Before that time, on 

92 P.— 27 
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January 14, 1892, one Sam Thurman had obtained a judgment against 
Simpson, and an abstract of the same was recorded and indexed in 
Camp county, Tex., on February 20, 1892, on which judgment exécu- 
tion issued and was levied upon the land in controversy as tlie prop- 
erty of Simpson, under whicli exécution tlie land was duly sold and 
conveyed to tlie Bankers' & Merchants' National Bank of Dallas, 
July 5, 1892. In its action against Simpson, the bank obtained judg- 
ment, with a foreclosure of its attachment lien on the land in contro- 
versy, and under due process the land was sold and conveyed to the 
bank by the sheriff of Camp county, by deed dated February 6, 1894. 
On August 15, 1890, William Kelly, dealing with Simpson, who 
claimed to be acting as agent of Kennett Cayce, conveyed to Cayce 
certain lands, subject to a vendor's lien, for which Kelly was bound, 
and which, as stipulated in the deed, Cayce was to pay, which trans- 
action resulted ultimately so that Kelly had a claim of debt against 
Cayce. On this debt Kelly brought suit, March 3, 1892, against 
Cayce and Simpson, and procured attachments to issue, which were 
on March 4, 1892, levied on the land involved in this suit as the 
property of Cayce, and also as the property of Simpson, to the extent 
of his interest or equity therein. Before the trial, Kelly's suit was 
dismissed, without préjudice, as to Simpson, and thereafter, October 
10, 1893, judgment was taken, with a: foreclosure of the attachment 
lien, against Cayce, on which judgment process was duly issued and 
executed against the land, which was sold by the proper otïicer, and 
conveyed by him to William Kelly as the purchaser, by deed dated 
January 2, 1894. By a deed bearing date March 2, 1892, M. L. Eob- 
ertson, a son-in-law of Simpson, acting under a writing purporting 
to be a power of attorney from Cayce, conveyed ail the land in con- 
troversy to U. F. Short. This deed, though bearing date March 2d, 
was not acknowledged until May 25th, and was flled for record in 
Camp county on the 27th of May, 1892. Kelly, having learned that 
Short set up a claim to the land in controversy, derived through pur- 
chase from Cayce, and in conflict with the title acquired under Kel- 
ly's attachment and sheriff's deed, went to work (before the fliing of 
this suit) to compromise with Short their conflicting claims, and 
thereby save the expense of litigating issues between them, and leave 
to be contested only the issue of title as between Kelly and Short, 
on the one side, and H. S. Hepburn, receiver of the bank, on the 
other. After the matter of compromise had been considered and 
agreed on between Kelly and Short, the latter made it known that 
he had conveyed his title and interest in and to a part of the land to 
Williani D. Simpson, Jr., a son of James B. Simpson; and there- 
upon the compromise and agreement was reduced to writing as it 
had been made, except that a large interest in the land which was 
to hâve gone to Short was, by the written agreement, to go to Wil- 
liam D. Simpson, Jr.; and thèse three, Kelly, Short, and William 
D. Simpson, Jr., contracted in writing, in triplicate form, of date 
April 5, 1894, duly signed and executed by each of the parties, each 
taking a copy thereof. The agreement is in the foUowing words: 

"Ttiis agreement, entered Into between William Kelly, TJ. F. Short, and 
Wm. D. Simpson, Jr., witnessetli that wherëas, said parties are jointly inter- 
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ested in a certain tract of land, as hereinafter deserlbed, and in the propor- 
tion as liereinafter stated; and whereas, a suit is now pending in tlie district 
court, Camp county, Texas, for part of said tract of land, and It may be 
necessary to bring or défend other suits in référence to said lands, as described 
as follows: A tract of land situated in the countics of Camp and Upshur, 
Texas, known as the 'Dickson Lands,' contalning 7,030 s/io acres, as fully 
described in a deed of Amanda Dickson and others to Jas. B. Simpson, dated 
19 and 21 days of December, 1889, and recorded in Vol. G. pages 247, 248, 
249, and 250 of the records of deeds of Camp county, Texas, to which référ- 
ence is hère made for a full and complète description of said tract of land. 
Therefore it is agreed, by and between the parties hereto, that we will make 
common cause, and worlj in each other's interest, in pi-osecuting and defend- 
ing suits in référence to said land; and if successful, and said property is 
awarded to either of the parties hereto, then Wm, Kelly shall flrst hâve 2,000 
acres, undivided, of said land; and, if over 2,000 acres is recovered, theu U. 
F. Short shall liave 200 acres, undivided, of said land; and affcer Wm. Kelly 
has received his 2,000 acres, and U. F. Short his 200 acres, ail the balance of 
said land, supposed now to amount to about 3,000 acres, shall belong to, and 
be the property of, AVm. D. Simpson, Jr., and an équitable partition and 
division of same shall be made between ail the parties hereto in the proportions 
hereinbefore stated. It is furtlier agreed that, in ail litigation in référence 
to .said land, each party hereto shall furnish his attorney, at his own expense, 
but the court costs shall be shared pro rata iu proportion to the interest in 
said land, as herein indicated; that is. for every dollar of cost U. F. Short 
shall pay, Wm. Kelly shall pay ten dollars and Wm. D. Simpson, Jr., llfteeu 
dollars." ■ 

Before the exécution and delivery of tlie foregoing agreement, 
Hepburn, as reeeiver of the bank, brought suit against Kelly and 
Short in the state court, in Camp county, to try the title and recover 
possession of the land. He afterwards, on December 28, 1894, brought 
this action in the circuit court of the United States, at Jeiîerson, 
against the same défendants, Kelly and Short, who made common 
cause in defending against the same. As appears in the report of 
our former décision, supra, plaintifî obtained a judgment in the cir- 
cuit court against both of the défendants, which judgment we re- 
versed, and tîie cause was remanded to the circuit court, with instruc- 
tions to award a new trial. The case again came on for trial in the 
circuit court on January 29, 1898, on which date it was, on motion 
of the plaintiff, ordered that the suit be dismissed as to the défend- 
ant Short. On the same day tjie défendant Kelly moved the court to 
dismiss the suit for want of authority of the receiver to further 
prosecute the same. On this motion the court took time to consider, 
and on January 31st (the intervening day being Sunday) the court, 
being sufficiently advised, overruled Kelly's motion. The trial pro- 
ceeded, and on February 4, 1898, resulted in a judgment in favor of 
the défendant William Kelly, to review which this writ of errer was 
sued out. 

On the trial U. F. Short testified, in substance, that, when our 
former opinion was given out, in which we referred to "charges of 
fraud against persons more or less reputable," he resolved that he 
would not be mixed up in this transaction any further; that the 
receiver of the bank had been ordered by the comptroUer of the cur- 
rency to close out thèse assets, and in obédience thereto the receiver 
came to the witness, and asked if he could not make a sale of the law- 
suit; that the witness spoke to Judge Morris (Kelly's attorney) about 
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it, and sàid to hiin that, if thej could ràise tte money, they couid 
buy the receiver's title, and thus own the land; that both. Morris and 
witness knew that the property helonged to Simpson, and that this 
purchase would settle it; that witness spoke to Simpson about it, but 
the latter thought he eould beat the receiver; that Morris thought 
that he could raise |1,000 on the $2,500 which they proposed to ofEer 
to effect the purchase, and that the witness could raise the balance, 
but neither of them were able to raise it; that, before witness knew 
that he and Morris could not raise the money, he made a proposition 
to the receiver to pay |2,500 for the bank's interest in the suit, which 
proposition had been submitted to the comptroller and accepted by 
him; that, when the witness found that Morris and he could not 
raise the money, he induced a Mr. Bartlett to buy the land, rather than 
disappoint the receiver; that the negotiation with the receiver had 
been conducted in the name of witness, and the deed was finally ex- 
ecuted and delivered directly to him, and he immediately executed and 
delivered to Bartlett a warranty deed to the land; that Bartlett fur- 
nished the money, and witness had no interest whatever in the trans- 
action; that the purchase was made with Bartlett's money, but that 
witness received $1,000 for executing the warranty deed and for his 
services. 

M. L. Morris, attorney for Kelly, testified, in substance, that the 
receiver of the bank told this witness that he wished to compromise 
the htigation; that he wanted to wind up the bank's affairs, and 
asked him (Morris) to make a proposition to buy the lands in behalf 
of Kelly; that witness asked a day or two to consider the matter; 
that Judge Short afterwards came to witness' offlce, and told witness 
that the receiver wanted to sell out and close up the litigation, and 
desired to act at once; that Short said that he was in a better posi- 
tion to buy the receiver out than witness was; that the original cross 
bill of Kelly, setting up the agreement of April, 1894, between Wil- 
liam Kelly, Û. F. Short, and William D. Simpson, Jr., was ârst flled 
in the state court, at Pittsburg, Tex., in Mareh, 1897, after the plain- 
tiff, H. G. Weaver, as receiver of the bank, had conveyed the land in 
controversy to Short; that in his negotiations with Short, in the 
summer of 1896, with référence to buying out the plaintifE, he stated 
to Short that he represented William KeUy, and, as Kelly's attorney, 
he made an oral agreement with Short to buy out the plaintiff ; that 
he and Short even went further, and deeided that, after Kelly and 
Short bought out the plaintiff. Short and witness would then buy out 
Kelly, and thus own the land, but that this was not to be considered 
until the deal with the receiver was consummated; that Short and 
Kelly did not hâve the money to pay the receiver, but Short agreed 
that, when the deal was ready to be consummated, the title would be 
cleared up, and he (witness) and Short expected then to borrow 
the money ($2,500) to pay the plaintiff; that the sale was to be con- 
flrmed by the circuit court, at Dallas, in January, 1897, but on No- 
vember 23, 1896, U. F. Short, or some one, without the knowledge 
of witness, slipped off to Waco, Tex., and had the sale to Short con- 
ûrmed at a session of the circuit court then in session there, and, 
without the knowledge of witness, the deed of plaintiff, as receiver 
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of the bank, to Sliort, was executed December 8, 1896, and on the 
mme day it and the deed of Short to Bartlett (both for the land in 
oontioversy) weie sent to Camp county for record, and the first the 
witness knew of the two deeds was when he saw them in the record- 
er's ofSce in Pittsburg, Tex., whither he had gone on business. 

Where it had been made to appear tbat one party to a suit had sold 
ont to the other, and that the suit was prosecuted by the purchasing 
party, for his own beneflt, the suprême court, on its own motion, 
after notice and hearing, dismissed the case. East Tennessee E. Co. 
V. Southern Tel. Co., 125 U. S. 695, 8 Sup. Ct. 1391. In a later case 
the suprême court said: 

"We cannot consent to détermine a controversy in which the plaintiff bas 
become tlie dominus litis on both sides. * * * The litigation has ceased 
to be between adverse parties, and the case, therefore, faits wlthin the rule 
applied where the controversy is not a real one. If the writ of error be 
dismissed, the judgment will remain undisturbed, and the plaintiff in error 
might be eut off from submitting the questions involved for the détermination 
of the appellate tribunal; while, If the judgment be reversed, the mlnority 
of the stockholders of the défendant in error would be deprived of the beneflt 
of the litigation in its favor. But, although the latter might be thereby 
subjected to the delay and expense of further litigation, they would stlU be 
free to vindieate wliatever rights they are entitled to. AVithout considering 
or passing upon the merits of the case in any respect, we deem it most con- 
sonant to justice to reverse the judgment and reniand the case for further 
proceedings in conformirv to law." South Sprlng Co. v. Aniador Co., 14.") 
U. S. 300, 12 Sup. Ct. 921. 

Some of the earlier cases, announcing and illus^trating the rule 
above referred to, are: Lord v. Veazie, 8 How. 251; Cleveland v. 
Chamberlain, 1 Black, 419; Taper Co. v. Heft, 8 Wall. 333; and 
Dakota Co. v. Glidden, 113 U. S. 222, 5 Sup. Ct. 428. 

It is clear that the receiver of the bank has had no interest in the 
matter involved in this litigation since the 8th of December, 1898. 
Short continued to tigute as a défendant in the litigation from De- 
cember 8, 1896, when he acquired ail of the plaintiff's title, until 
January 29, 1898, when the case came on for trial, and the suit, 
which he plainly then controlled, was dismissed as to him. 

The jurisdiction of the circuit court depended wholly on the char- 
acter of the original plaintiff (Short v. Hepburn, supra); and it 
continued to dépend on the like character of his officiai successor, 
'Weaver, who duly qualified as receiver, and, as sucli, became the 
party plaintiiï in this litigation. By the couipromise and sale of the 
bank's interest to Short, the control of this litigation passed fully 
to the défendants. The agreeraent between them and William D. 
Simpson, Jr., is one which a court of equity would enforce and 
charge Short as trustée for the beneflt of the other parties thereto. 
Bartlett, if in fact he was a purchaser, and not merely a lender of 
the money, is charged with notice by the lis pendens, and could not 
take or hold a better position than Short occupied. TJnder the condi- 
tions which are shown to hâve existed, the circuit court should not 
hâve suffered the litigation to proceed for the beneflt exclusively of 
the original défendants. 

As was done in South Spring Co. v. Amador Co., supra, we deem it 
most consonant to justice to reverse the judgment of the circuit court, 
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and remand the cause, with direction to that court to dismiss the 
case, without awarding costs in the circuit court to either party; 
ftnd it is so ordered. 



THOMAS V. COUNCIL BLUFFS CANNING CO. et al. 
(Circuit Court of Appeals, Eightli Circuit. February 13, 1899.) 

No. 1,016. 

1. EqUITT— JURISDICTION OF FEDERAL COURTS— ADEQUATE RbMEDY AT LaW. 

A fédéral court of equity is without jurisdictlon of a suit by a stock- 
holder of a corporatlou brought on bebalf of himself and ail the otber 
gtockliolder.s, who are named, and the amount of stock held by eacli set 
out in the bill, to enforce a contract by which the défendant agreed to 
purchase, at its par value, ail of the stock of the corporation, and to take 
and pay for a certain proportion of It each year, where the only cause 
of action alleged is a breach of the contract by a fallure to make the re- 
quired payments, and the only relief asked is a judgment for the contract 
price of the stock, as such cause of action is of légal cognizance, and the 
remedy at law is plain, adéquate, and complète. 

2. SaME— MUI/TIPLICITY OP SUITS. 

The fact that the défendant might be subjected to a number of légal 
actions affords no ground for a resort to equity by a complainaut, where 
but a single action would be required to which he would be a party or 
in which he would hâve any Interest. 

Appeal f rom the Circuit Court of the TJnited States for the Southern 
District of lowa. 

Warren Switzler (Charles G. Ryan, William A. Prince, Jacob Sims, 
and George H. Thummel, on the hrief), for appellant. 
John N. Baldwin, for appellees. 

Before CALDWEIX, SANBOBN, and THAYER, Circuit Judges. 

SAXBORN, Circuit Judge. Tliis is an appeal from a decree which 
dismissed a bill in equity that was brouglit to compel a debtor to 
pay some of its creditors the amounts due them under a written 
contract. In March, 1887, the Council Bluffs Canning Company, a 
corporation, and one of the appellees, made a written agreement with 
the Grand Island Canning Company, another corporation, to the 
effect that the Grand Island Company would procure from its stock- 
holders and furnish $22,000 for the purpose of purchasing a site 
for and constructing a factory at Grand Island, in the state of 
Nebraska, and that the Council Bluffs Company would pay an annual 
rental of f2,200 for the use of this factory, and would pay back to 
the stockholders of the Grand Isiand Company the |22,000 they were 
to advance, on or before 10 years, in annual installments of not less 
than |2,200 per annum. The stockholders of the Grand Island Com- 
pany furnished the money. The factory was completed and deliv- 
ered to the Council Bluffs Company about July 10, 1887. That 
Company paid the rent reserved for several years, and paid the first 
annual installment of the principal due to the stockholders, and then 
refused to pay them any more. The appellees Daniel W. Archer, 
George A. Keeline, and Samuel Haas guarantied the performance of 
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this contract by the Council Blufïs Company. After the factory was 
completed, the stock of the Grand Island Company was increased to 
about 140,000. On March 6, 1895, Claudius W. Thomas, the appel- 
ant, and one of the stockholders of the Grand Island Company, ex- 
hibited a bill in equity in the court below, on behalf of himself and 
the other stockholders of that company, some of whom he named 
in his bill, ofîered to surrender their stock to the Council Bluffs 
Company, and prayed that that company might be ordered to receive 
it, and to pay to thèse stockholders the înstallments due under its 
contract for the years 188(», 1890, 1891, 1892, 1898, and 1894, and 
that, if it failed to do so, a judgment might be entered against the 
appellees therefor. In the briefs and argnments of counsel, the ques- 
tion of the power of the Council Bluffs Company to purchase stock 
in another corporation is exhaustively considered. The view we hâve 
been compelled to take of the appeal in this case renders it unneces- 
sary to consider this question, but the thought occura that perhaps 
that company had the power to borrow money and to agrée to pay 
it back, and that it may be soon enough to consider whether it can 
acquire the stock when it lias performed that agrecmcnt. Sioux 
City Terminal Eailroad & Warehouse Co. v. Trust Co. of North Amer- 
ica, 49 U. S. App. 523, 540, 544, 27 C. C. A. 73, 82, 85, and 82 Fed. 
124, 183, 135. 

The all-sufficient answer to this bill, however, is that the com- 
plainant had a plain, adéquate, and comjjlete remedy at law in this 
case. When the pleadings in this suit are stripped of inimaterial 
averments and unnecessary verbiage, this is nothing but an action 
for a judgment for the Installments of money due to the stockholders 
of the Grand Island Company, under the contract of March 18, 
1887, masquerading in the garb of a suit in ecpiity. The bill contains 
no allégation of any fraud, mistake, or of any other fa(;t which 
might confer jurisdiction upon a court of equity. There is, indeed, 
a prayer for an acconnting; but it is a futile prayer, for no a(-connt- 
ing is necessary, and none could be had, beeause the amount which 
the Council Bluffs Company owes is written in the contract, and 
the amount which each stockholder is entitled to recover is meas- 
ured by the number of shares of the original stock which lie owns. 
The amount each stockholder is entitled to receive is not even an 
unliquidated amount. 

If the appellant suggests that this suit may avoid a multipUcity 
of actions at law, the answer is that it cannot avoid a multiplicity 
of actions against him, and the fact that the appellees may be sub- 
jected to them is no ground for a resort to equity by the appellant. 
An action at law will yield him as conqilete and adecpiate relief as 
a court of equity can grant, and there is no danger that he will be 
subjected to any other action. If many actions are brought against 
the appellees, the appellant will not be subjected to the expense, 
delay, or vexation of those suits. The multiplicity of suits which 
confers jurisdiction in equity is a multiplicity of suits to which the 
complainant will be a party. A multiiilicity of suits against the 
défendants to which he will not be subjected, and in which he has 
no interest, furnishes no ground for his resort to equity. Sehulen- 
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berg-Boeckeler Lumber Co. v. Town of Hayward, 20 Fed. 422; Dodd 
V. Gity of Hartford, 25 Conn. 232, 238. 

It is true that, where numerous and unknown parties are inter- 
ested in, and necessary to the détermination of, one's rights, he may 
sometimes bring a suit in equity on bis own behalf, and on bebalf 
of ail otbers similarly situated, because tbe enforcement of tbeir 
rights at law would be impracticable and impossible. But the stock- 
bolders on whose behalf this appellant brought his suit are not un- 
known. They are named "in his bill. The amount of stock which 
each one holds is there stated. The bill contains the avenuents that 
the appellant brings this suit by their authority; that he tendera 
their stock, and asks to recover under the contract the very deflnite 
sum of 121,525. We can conceive no reason why the appellant and 
each of the stockholders he names did not bave a plain, adéquate, 
and complète remedy by an action at law upon this agreement. 
If they desired to avoid several actions, it is not perceived why 
assignments of their various daims to one of their number would 
not hâve enabled him to maintain an action at law upon them, 
while it would hâve perfeetly preserved the constitutional rights of 
the appellees. 

The seventh amendment to the constitution of the United States 
provides that "in suits at common law, where the value in contro- 
versy exceeds twenty dollars, the right to trial by jury shall be pre- 
served, and no fact tried by jury shall be otherwise re-examined 
by any court in the United States than according to the rules of the 
common law." Congress bas enacted that "suits in equity shall not 
be sustained in either of the courts of the United States in any case 
where a plain, adéquate and complète remedy may be had at law." 
Eev. St. U. S. § 723. In Hipp v. Babin, 19 How. 271, 278, the suprême 
court declared that "whenever a court of law is compétent to take 
cognizance of a right, and bas power to proceed to a judgment which 
affords a plain, adéquate, and complète remedy, without the aid 
of a court of equity, the plaintiff must proceed at law, because tho 
défendant bas a constitutional right to a trial by jury." The only 
remedy the complainant seeks in this suit is a judgment for |21,525 
on the written contract. An action at law upon the contract is 
certainly as plain a way to a judgment for money due upon it as the 
devious and circuitous path which the appellant is trying to blaze 
out by means of this suit in equity, and, since the ultimate relief 
be seeks is the same that he would obtain at law, — that is to say, 
a mère judgment for money due, — the remedy at law ia certainly as 
adéquate and as complète as in equity. When the only remedy 
sougbt is the recovery of a judgment for a specified amount, and no 
discovery or accounting is requisite, and no fraud, mistake, or other 
fact conferring jurisdiction in equity is alleged, the remedy at law 
is as plain, complète, and adéquate as it is in equity, and a suit in 
equity cannot be maintained in the national courts. Mills v. Knapp, 
39 Fed. 592; Frey v. Willoughby, 27 U. S. App. 417, 11 G. 0. A. 
463, and 63 Fed. 865; Whitehead v. Shattuck, 138 U. S. 146, 11 
Sup. et. 276. The decree below is afflrmed. 
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SHARKEY V. POKT BI.AKELY MILI. CO. 

(Circuit Court, D. Wasliington, N. D. Marcb 4, 1899.) 

Removai; of Causes — Diversity op Citizekship — Joinder op Sefabate 
Causes op Actiok. 

ïlie right of a sole défendant sued in a court of anotlier state by a 
citizen of siicli state on a cause of action existing in favor of tlie plain- 
tiff. upon wliicli l)e daims more tlian S2,000, to remove tlie cause into a 
fédéral court, is not defeated because tlio plaintitî, as permitted by a 
state stature, lias joined in his complaint a separate cause of action held 
by him as assignée of a third person, wliose citizenslnp does not appear, 
and of Avlîicli the fédéral court would uot liave jurisdiction; and in sucli 
case tlie romoval carries tlie entire suit, so that tlie défendant is not 
required in Lis pétition to set forth tlie existence of a soparable contro- 
versy. 

On Motion to Eemand. 

Fred H. Petersoii, J. D. Jones, and Ballinger, Eonald & Battle, for 
plaintiff. 

W. H. Gorham, for défendant. 

HANFOKD, District Judge. This case has been argued and sub- 
mitted upon a motion to remand to the state court, in whicli it was 
uriginally comnienced. Tlie defendant's pétition for removai shows 
that the plaintiff is a citizen of the state of Washington, and the 
défendant is a California corporation. The complaint sets forth two 
distinct causes of action, the flrst being a claim for damages for 
breach of a contract of afïreightment made by and between the plain- 
tiff and the défendant, the amount of damages claimed being $18,- 
<iOO; the second cause of action being a similar claim for damages 
for breach of a contract of affreightment made by and between one 
Patterson and the défendant, which Patterson assigned to the plain- 
tiff. The record is silent as to the citizenship of Patterson. If the 
action was founded upon the flrst cause of action only, the right 
of the défendant to remore the case into this court would be free 
from any question. Under the authorities, it is equally clear that, 
if the action were to recover upon the assigned claim only, the case 
would not be removable. Tlierefore the following problems are in- 
volved: First. Does the jurisdiction which the court has of the flrst 
cause of action necessarily expand by reason of the joinder of a 
second cause of action, which by itself would not be within the juris- 
diction of the court, so as to comprehend both? Second. Does the 
joinder of a cause of action of which jurisdiction is not given neces- 
sarily defeat the jurisdiction as to a cause of action which by itself 
would be cognizable in a circuit court of the United States? Third. 
Where two separate causes of action accruing to différent persons are 
united in one action, brougbt by a single plaintiff, does the défendant 
hâve the right to remove the case into a circuit court, on the ground 
of there being a separable controversy between himself and the 
plaintiff^; and, if so, does he forfeit the right of removai by failure to 
set forth the separable controversy in his pétition for removai? 
Fourth. In an action founded upon two distinct causes of action, one 
of which is within the jurisdiction of the circuit court, and the other 
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not, does the removal necessarily sever the case, so as to leave one 
cause of action still pending in the state court? 

Counsel for tlie plaintiff hâve argued that tlie case is in the same 
situation that it would be if prosecuted by the plaintiff and his as- 
signor jointly. Their contention is that, as to the flrst cause of action, 
the plaintiff is suing in his individual capacity, as to the second he 
is suing as the représentative of another, and, as the court could not 
take jurisdiction of the action in its entirety, if no assignment of the 
second cause of action had been made, unless it appeared alïirmatively 
on the face of the record that both plaintiffs were citizens of this state, 
the court must of necessity hold, in deciding the question of jurisdic- 
tion, that the case has not been brought within the jurisdiction of the 
court by the assignment. While this position seems to be strong, I do 
not regard it as tenable. The flrst cause of action is complète in 
itself, and ail the conditions exist which are essential to the jurisdic- 
tion of this court, and to the right of the défendant to remove it from 
the state court into this court. As to that cause of action, no fraud 
upon the court has been attempted by the making of a colb^sive as- 
signment for the mère purpose of transferring a lawsuit into a féd- 
éral court which could not be so transferred without resorting to 
such subterfuge. The joinder of a second cause of action does not, 
in my opinion, impair the right of a défendant to choose the foi'um. 
The statute defining the jurisdiction of the circuit courts of the 
United States is not so narrow as to exclude ail cases, except those 
in which the issues are wholly made up of questions in dispute be- 
tween citizens of différent states. The words of the statute appear 
to hâve been carefuUy chosen to express an intent to confer juris- 
diction of "ail suits of a civil nature, at common law or equity, where 
the matter in dispute exceeds, exclusive of interest and costs, the 
sum of two thousand dollars, * * * in which there shall be a 
controversy between citizens of différent states. * * *" 25 Stat. 
434. Thèse words imply that cases of which complète jurisdiction 
is given may involve other controversies» and matters besides a con- 
troversy between citizens of différent states; and there is no pro- 
vision in the law for dividing a case into parts, so that a distinct con- 
troversy in the case may be removed from a state court into a circuit 
court of the United States, and other controvei'sies in the same case 
be left pending in the court of original jurisdiction. WTiere a plain- 
tiff brings a suit originally in a circuit court of the United States, and 
sets forth in his complaint a cause of action of which the court has 
jurisdiction, and also other causes of action not cognizable in a circuit 
court of thé United States, the authorities hold that he is entitled to 
proper relief as to the cause of action of which the court has jurisdic- 
tion; but, as to the causes of action not cognizable in the court, relief 
must be denied. Mississippi Mills v. Cohn, 150 U. S. 202-209, 14 Sup. 
et. 75. In such a case, the court, by granting relief to the extent 
of its jurisdiction, and refusing to assume jurisdiction not conferred 
by law, necessarily severs the différent causes of action from each 
other. This case, however, does not corne within the rule of the dé- 
cision of the suprême court just cited, for the reason that the plain- 
tiff commenced his action in a court which has jurisdiction of ail the 
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causes of action set forth in his complaint, and his right to unité 
several distinct causes of action in one complaint is expressly given 
by the Code of ttiis state, and the law gives Mm the right to hâve them 
ail adjudicated at the same time. He may, if he elects to do se, dis- 
miss as to the second cause of action without préjudice, and in that 
way efifect a practical severance. But the défendant is not author- 
ized to deprive him of his right to hâve both causes of action disposed 
of in one trial. Morrison v. Trading Co., 85 Fed. 802. 

The same section of the statute which gives jurisdiction to circuit 
courts of the United States of cases in "which there shall be a contro- 
versy between citizens of différent states" also provides that the cir- 
cuit and district courts of the United States shall not "hâve cogni- 
zance of any suit, except upon foreign bills of exchange, to recover the 
contents of any promissory note or other chose in action in favor of 
any assignée, or of any subséquent holder, if such instrument be pay- 
able to bearer, and be not made by any corporation, unless such suit 
might hâve been prosecuted in such court to recover the said con- 
tents if no assignment or transfer had been made." 25 Stat. 4S4. If 
this clause is apiilicable to the case under considération, it is necessa- 
rily répugnant to the preceding clause, which requires the court to 
take cognizance of the case in its entirety, and has the etîect to create 
an exception of cases in which there is a controversy between citizens 
of différent states, and in which the plaintiff unités, with a cause of 
action in his own favor, another cause of action against the same 
défendant, which he may hâve acquired by an assignment thereof. 
It is manif est, however, that the only purpose of the clause last quoted 
is to prevent the transfer of choses in action for the mère purpose 
of diverting litigation into the fédéral courts. Considering the pur- 
pose of the rule and the intent of congress, I am led to the conclusion 
that this clause of the statute cannot be applied to a part of a lawsuit, 
so as to deprive a défendant of the rfght to remove a case which is 
removable simply because the plaintiff has united an assigned cause 
of action, nor to interfère with the complète adjudication of ail contro- 
versies in a case of which the court has jurisdiction, nor to deprive 
a défendant of the right to plead a debt assigned to him before the 
commencement of an action, as a set-off. In such cases it is impossi- 
ble to give effect to the prohibitory clause, without depriving one or 
other of the parties of a substantial right, and to that extent defeat- 
ing justice. This is not a suit to recover the contents of a promissory 
note or other chose in action in favor of an assignée. The main ob- 
ject of the suit is to recover |18,000 which the plaintiff claims to be 
due to him for the breach of a contract to which he is a party. By 
claiming the privilège which the Code of this state allows to a plain- 
tiff of uniting an additional cause of action, he can require the défend- 
ant to submit both causes of action to adjudication at the same time; 
but the privilège cannot be so extended as to obstruct his adversary, 
in the exercise of his right to remove the case into this court, nor 
diminish the power of the court to détermine ail the issues involved, 
and dispose of the whole case. 

The clause of the statute which provides that "when in any suit 
mentioned in this section there shall be a controversy which is whoUy 
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between citizens of différent states, and wliich can be f uUy determined 
as between them, then either one or more of the défendants actually 
interested in such controversy may remove said suit into tlie circuit 
court of the United States for the proper district" (25 Stat. 434), bas 
référence to cases in which several persons are joined as défendants, 
and authorizes one or more of them actually interested in a separable 
controversy to remove the suit into the circuit court of the United 
States for the proper district, without the consent of his or their co- 
defendants; and in every such case the pétition for remoA'al must 
necessarily specify the separable controversy, and claim the right of 
removal on the ground of a separable controversy, wholly between 
citizens of différent states; and such a case cannot be properly re- 
moved or brought within the jurisdiction of a circuit court of the 
United States, if the pétition fails to set forth the separable contro- 
versy. But the words of the statute exclude the idea tliat a case like 
this, in wliich one individual is the sole plaintiff, and a corporation is 
the sole défendant, can be removed on the ground that there is in 
the case a separable controversy. Therefore I hold that the dé- 
fendant'» right to remove the case into this court has not been for- 
feited by failure to allège a separable controversy in the pétition for 
removal. Motion to remand denied. 
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SIOUX CITY, O. & W. RY. CO. et al. v. SAME. 

(Circuit Court of Appeals, Eiglitli Circuit. Fcbruary 20, 18î)î).) 

Nos. 505 and 681. 

1. Railroads-— Suit to Foueci.ose Moktqage — Issues. 

lu a suit by a trustée to foreelose a railroart mortgage, tlie question of 
tiie ownership of tlie bonds securod properly cornes up for considéra- 
tion on distribution of tlie proceeds of the sale, and not before; and al- 
légations in the answer of the mortgagor seelving to raise such question 
are properly striclien out by the court. 

2. Same — Validity of Issue of Stock and Bonds— Nebraska Constitution. 

Stock and bonds of a railroad Company, issued in exchange for the 
stock and bonds of a former company, not shown to hâve been invalid, in 
pursuance of a reorganization scheme, which, so far as appears, was enter- 
ed into in good faith by the issuing company, are not invalid, under Const. 
Keb. art. 11, § 5 (Consol. St. Neb. 1891, p. 72), which provides that a 
railroad company shall not issue stock or bonds except for monej', labor, 
or property actually received, and that flctitious issues of stock or bonds 
shall be void, because at the time of the excliange the cash value of the 
physical property and franchises acquired by the reorganized company 
was not equal to the par value of its securities. 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

On October 30, 1893, the Manhattan Trust Company, the appellee, as trustée 
in a deed of trust or mortgage executed by the Sious City, O'Neill & Western 
Railway Company, one of the appellants, exhibited its bill of complalnt In 
the circuit court of the United States for the district of Nebraska, against 
the mortgagor, for the purpose of foreclosing said mortgage. ïhe mortgage 
sought to be fbreelosed covered the railroad of the Sioux City, O'Neill & 
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Western Railway Company in the state of Nebraska, from Oovington, in that 
State, to a point one mile west of O'Neill, Neb., a distance of about 130 miles, 
and also certain shares of stock in the Pacific Sliort-Line Bridge Company, 
which the mortgagor professed to own, and was given to secure the payment 
of the mortgage bonds of the défendant company to the amount of $1^,000 
per mile on the line of road last aforesaid, or, in the aggregate, to secure 
mortgage bonds to the amount of $2,340,000. A receiver of the mortgaged 
property was appointed on the day said complaint was flled, and on Decem- 
ber 29, 1893, the défendant company flled Its answer. At a later date, Feb- 
ruary 28, 1894, the défendant also flled a cross bill, in which it sought to make 
the tirm of J. Kennedy Tod & Ce, of the city of New York, a party to the 
foreclosure suit, both in its own right, and as trustée for certain other per- 
sons whom it was supimsed to represeut. At a later date, to wit, May 12, 
1894, E. H. Hubbard, as assignée of the Union Loan & Trust Company, an 
insolvent lowa corporation, which had previously done business at Sioux 
City, lowa, asked leave to intervene in the foreclosure suit for the protection 
of his interest, as assignée, but such leave was denied by the trial court 
Avithout préjudice. ïhe answer and cross bill thus tlled, whicb were very 
lengthy, contained, in substance, the same allégations. For présent purposes 
it will sufliee to say that by its answer and cross bill the défendant company 
s.ought to show the foUowing facts: ïhat, prior to the orgniii/.ation of the 
Sioux City, O'Neill & Western Railway Company, there had been a corpora- 
tion called the Nebraska & Western Railway Company, which had constructed 
the line of road now in controversy, and had issued mortgage bonds to the 
amount of $2,583,000, which bonds were held by the Union Loan & Trust 
Company of Sioux City, lowa, as collatéral security for the payniont of certain 
notes which the trust company had itself Indorsed and sold to investors in 
varions parts of the United States; that the Sioux City, O'Neill & Western 
Railway Company was the successor of the Nebraska & Western Railway 
Company, and had corne into existence in pursuance of a sclieme to reor- 
ganize the latter company after it had become involved in debt; that in the 
course of such reorganization, and to effectuate that object, the new company 
liad issued its bonds to the amount of $2,340,000. being the bonds now in con- 
troversy, in exchange for the bonds of the old company, and that, when so 
issued, they took the place of the old securities, and wei'e in equity subject 
to tlie same pledge; that, prior to said reorganization, one A. S. Garretson, 
who was connected with the Union Loan & Trust Company, and was also 
engaged with some other parties in varions railroad enterprises in and about 
Sioux City, had wrongfully withdrawn the old securities of the Nebraska & 
Western Railway Company from the possession of the last-named trust com- 
pany, and had hypothecated them with J. Kennedy Tod & Co., of New York, 
;!S security for a loan of $1,000,000, subsequently increased to $1,500,000, 
which loan was made to said Garretson to assist him in the varions enterprises 
in which he and his associâtes were engaged; that, when the reorganization 
took place, the new securities, being the bonds in suit, had passed into the 
possession of .1. Kennedy Tod & Co., in exchange for the old securities; and 
that the last-named firm had reeeived both the old and the new securities 
imder circumstances that were set ont at great length in the pleadings, 
which affected that firm with knowledge of the prior rights of the varions 
note holders for whose benefit, as it was claimed, the old securities had orig- 
inally been deposited with the Union Loan & Trust Company. Both the an- 
swer and the cross bill pleaded further facts which were intended to show 
that the new securities issued by the Sioux City, O'Neill & Western Railway 
(jompany were void, under the provisions of section 5 of article 11 of tbe 
constitution of the state of Nebraska (Consol. St. Neb. 1801, p. 72), which reads 
as follows: "No railroad corporation shall issue any stock or bonds, except 
for money, labor, or property actually reeeived and applied to the purposes 
for which sucli corporation was created, and ail stock, dividends, and other 
tictitious increase of the capital stock or indebtedness of any such corporation 
shall be void. * * *" 

Exceptions were flled to the aforesaid portions of the answer which we 
liave state<J, in substance. A demurrer was also interposed to the cross bill, 
and, on the hearing of the exceptions to the answer and the demurrer to the 
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eross bill, both werc sustainéd, whereupon the objectionable allégations were 
expunged from the answer, and the cross bill was dismissed. From the 
order denying E. H. Hubbard, assignée, leave to intervene in the foreclosure 
suit, and from the last-mentioned orders expunging a part of the answer, and 
dismisslng the eross bill, ail of which were made on May 12, 1894, the first 
of thèse appeals appears to hâve been taken, being case No. 505. A decree 
of foreclosure was entered on December 7, 1894, from which decree the 
second appeal was taljen, the same being case No. 661. Both of thèse ap- 
peals were before this court at a former term, and were heard in connection 
with the case of Hubbard v. Tod, which latter case came on appeal to this 
court from the circuit court of the United States for the Northern district of 
lowa, and Involved the question which was sought to be ralsed in the case 
now in hand,— whether Hubbard, assignée of the Union Loan & Trust Com- 
pany, or J. Kennedy Tod & Oo., had the superior lien on the mortgage bonds 
of the Sîoux City, O'Neill & Western Kailway Company. On the former 
occasion, when the appeals were heard, the decree below was in ail tliings 
affirmed, but the order of aflirmance was subsequently set aside, for reasous 
which are fully stated in 40 U. S. App. 154, 22 G. C. A. 600, and 76 Fed. 905. 
The lowa case above mentioned eventually went to the suprême court of the 
United StateS on a writ of certiorari, and was recently decided by that court 
adversely to the claim of the assignée, the decree of the circuit court, which 
was affirmed by this court, being also affirmed by the suprême court. 171 U. 
S. 474, 19 Sup. et. 14. Since the last aflirmance by the suprême court o€ 
the decree in the lowa case, a motion has been made in the case at bar for 
an affirmance of the decree of foreclosure, which motion is based on the 
ground that, by proceedlngs duly taken in the circuit court of the United 
States for the Northern district of lowa since the mandate of the suprême 
court was there flled, E. H. Hubbard, assignée of the Union Loan & Trust 
Company, has been forever barred and foreclosed of ail of his rights in or to 
the bonds of the défendant company which are involved in the présent fore- 
closure proceedings. The case has been again heard upon its merits, as well 
as upon the aforesald motion. 

John C. Coombs and Henry J. Taylor (Charles H. Hanson, on the 
brief), for appellants. 

John L. Webster (George W. Wickersham, on the brief), for ap- 
pellee. 

Before SANBOKN^ and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is manifest, we think, that the appeals which were taken in this 
case are without merit, in so far as they are predicated upon the 
action of the lower court in refusing to permit E. H. Hubbard, 
assignée of the Union Loan & Trust Company, to intervene in the 
case, and in so far as they are predicated upon the action of the 
lower court in striking out those allégations of the defendant's answer 
which attempted to show that the assignée above named had a better 
title to the bonds in controversy than J. Kennedy Tod & Co., who 
claimed to own them. The facts alleged in the motion for aflSrm- 
ance which has recently been flled in this court by the appellee are 
not disputed, and must be taken as conceded. Prom this source it 
appears that the assignée of the trust company has not exercised his 
right to redeem the bonds in controversy from the superior lien of 
J. Kennedy Tod & Co. by the payment of |1,500,000 and interest, 
which right ôf rédemption was secured to him by the decree rendered 
in the lowa case (Manhattan Trust Co. v. Sioux City & N. R. Co., 65 
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Fed. 559-508), which decree was recently affirmed by the suprême court 
of the United States (171 U. S. 474, 19 Sup. Ct. 14); that, under the 
provisions of said decree, the assignée is at the présent time barred of 
ail interest in the bonds; and that the controversy heretofore exist- 
ing between him and J. Kennedy Tod & Co. as to their respective 
rights to the bonds bas been settled flnally in a suit between them, 
where that was the sole question at issue. It results from thèse 
facts that the action of the lower court in refusing to permit the 
assignée to intervene in the case at bar is now immaterial. Such 
leave was sought by the assignée for no other purpose than to inject 
into the foreclosure suit, to which the flrm of J. Kennedy Tod & Co. 
was not a party, the same controversy between the assignée and the 
last-mentioned flrm concerning the ownership of the bonds which 
was then pending in the lowa case, and has since been determined 
adversely to the claim of the assignée. Besides, the order refusing 
the assignée leave to intervene was not a final order, from which 
an appeal would lie, as this court has recently decided. Crédits Com- 
mutation Co. V. U. S., 91 Fed. 570. It is equally clear that, by rea- 
son of the adjudication in the lowa case, the défendant company 
cannot be heard at the présent time to complain because the trial 
court expunged those parts of the défendant company's answer in 
which it attempted to inject into the foreclosure suit the pending 
controversy between the assignée of the Union Loan & Trust Com- 
pany and J. Kennedy Tod & Co., concerning the ownership of the 
bonds. That issue having been determined as between the parties 
who are primarily interested in its détermination, it cannot be reliti- 
gated in the case at bar by the défendant company. 

Moreover, we are of opinion that the lower court properly expunged 
that part of the defendant's answer, and that its order to that effect 
was a proper one when the same was made. The issue sought to be 
raised by the défendant company concerning the ownership of the 
bonds was one which, in the orderly progress of the cause, would 
necessarily bave been tried and determined as between the rival 
claimants of the bonds, when the trustée in the mortgage was called 
upon to distribute the proceeds of the foreclosure sale, and it was 
whoUy unnecessary to consider it until that time had arrived. For 
this reason, therefore, the lower court properly rejected the pro- 
posed issue at the time it was tendered by the answer, as well as for 
the reason that the same issue was being tried in a proceeding 
between the proper parties in another jurisdiction. 

This leaves for considération the single question whether the lower 
court erred in expunging that part of the defendant's answer in 
which it sought to show that the bonds in controversy were void under 
section 5, art. 11, of the Nebraska constitution, quoted above in the 
statement; and there was no error in this regard, unless the answer 
was clearly sufiicient to establish such invalidity. It is a notable 
fact that, on the flrst submission of the case to this court, little or 
no attention was paid to the constitutional question, either in the 
brief or on the oral argument of appellant's counsel; but, on the 
last hearing, it was given great prominence, and becomes the ques- 
tion of chief importance. 
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The matèrîal allégations contained in tlie defendant's answer whicli 
tend to establish the inralidity of the bonds are, in substance, tliese: 
TMt tlié raiiroad of the défendant company was formerly the prop- 
erty of the OS'^ebraska & Western Eailway Company, and cost to con- 
struct and equip, in the year 1890, a sum not to exceed |2,000,000, as 
the défendants are advised and believe; that two persons, George 
W. Wickersham and A. S. Garretson, who bought the property of 
the Nebraska & Western Eailway Company at a foreclosure sale, as 
trustées for the beneflf of its bondholders, caused the défendant com- 
pany, the Sioux City, O'NeiU & Western KaUwày Coinpany, to be 
formed, with a capital stock of $3,600,000, and a bonded indebted- 
ness of $2,340,000, for the presumed purpose (because the défendant 
has been so advised) of evading the constitutional provision of the 
State of Nebl^ska above quoted; that the par value of the stock and 
bonds issued by the défendant company, to wit, $5,940,000, as de- 
fendant is advised and believes, is three times the actual cost or in- 
trinsic value of itS property; that no substantial part of either said 
stock or bonds Was ever paid in cash to the défendant company, or 
applied to the construction or equipment of said property; and that 
aU of the stock, save a few shares, came to the hands of A. S. Gar- 
retson, and was deposited with the Union Loan & Trust Company of 
Sioux City, lowa. On the other hand, the defendant's answer and the 
exhibits thereto show that the Nebraska & Western Eailway Com- 
pany was a corporation which had a capital stock of $2,500,000, and 
an outstanding mortgage indebtedness somewhat in excess of that 
sum; that it was organized with a view of constructing a through 
line of raiiroad from Sioux City, lowa, to a junction with the Central 
Pacific Eailroad at Ogden, Utali, to be termed the Pacific Short Line; 
and that the road from Sioux City, lowa, to O'NeilI, Neb., fonued one 
of the divisions of the proposed road. There is no allégation in the 
answer that either the outstanding stock or bonds of the old com- 
pany, the Nebraska & Western Eailway Company, had not been paid 
for in fuU, ot that the same were, for any reason, either void or void- 
able. The answer further shows that the bonds and stock of the new 
company, the Sioux City, O'Neill & Western Raiiway Company, in 
the reorganization scheme, took the place of the stock and bonds of 
the old company, the bonds going to J. Kennedy Tod & Co. in ex- 
change for the old bonds, and the stock to the Union Loan & Trust 
Company of Sioux City, lowa. Nô allégation is found in the answer 
which shows who the officers and directors of the new company were 
at the date of thé reorganization, and no allégations are found which 
will serve to impeach the good faith of such offlcers and directors in 
issuing its securities at the time of the reorganization, since their 
nameS and functions are not disclosed. There is an allégation, as 
heretofore stated, which tends to impeach the good faith of Wicker- 
sham and Garretson, who purchased the property and franchises of 
the old company at the foreclosure sale; but as they were the 
vendors of the property which was acquired by the new corporation, 
ànd were entitled tô dispose of the property to the best advantage, and 
as it is not alleged that they were either ofïicers or directors of the 
new company when it issued its stock and executed its bonds, it is not 
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apparent that their motives could hâve had any effect upon the valid- 
ity of the transaction. 

In view of the premises, we are of the opinion that the answer of 
the défendant company was insufflcient to establish the invalidity of 
its mortgage indebtedness, and that no error was committed in ex- 
punging that part of its answer in which it undertook to plead such a 
défense. The case does not differ in any of its essential features from 
a case dscided by the suprême court (Eaiiroad Go. v. Dow, 120 U. S. 
287, 7 Sup. et. 482), in which case it was said, in substance, that 
such a provision as is found in the Nebraska constitution is not 
necessarily indicative of a purpose to niake the validity of every 
issue of stock or bonds by a f^iT-poration dépend upon the inquiry 
whether the property received tuerefor was of equal value in the mar- 
ket with the stock or bonds, and in which it was further held that 
such provisions are not designed to prevent corporations from ex- 
changing their stock or bonds for money, property, or labor, upon such 
terms as they think proper, provided the transaction is a real one, 
based npon a présent considérai ion which is deemed adéquate, and is 
entered into for a legitimate eorporate purpose, and is not a mère 
device to évade the law, and accomplish what is forbidden. In that 
case, as in the one at bar, the owners of a certain railroad who had 
bought the same at a foreclosure sale, in trust for mortgage bond- 
hoîders, conveyed it to a new company that had been formed in pur- 
suance of a plan of reorganization, and received in exchange ail the 
stock of the new company as full paid, and also mortgage bonds of the 
new company to the amomit of $2,600,000, which were distributed 
among the holders of the bonds of the old company, and were taken 
by them in exchange for the old securities. The transaction in ques- 
tion toolc place in Arkansas, under a provision of the constitution of 
that State (section 8, art. 12), which provided that "no private cor- 
poration shall issue stock or bonds, except for money or property 
actually received or labor done; and ail fictitious increase of stock 
or indebtedness shall be void." It also appeared in that case, from 
admissions contained in the pleadings, that the property which had 
been acquired by the new company did not exceed the p :r value 
of its stock. The transaction was sustained notwithstanding thèse 
facts, the court saying, in substance, that it did not fall within the 
prohibition of the constitution; that the OAvners of the property and 
franchises, when they conveyed the same to the reorganized com- 
pany, had the right to flx the terms upon which they would so con- 
vey it; that ail that was done was to form a new company in lieu of 
the old, with substantially the same amount of stock and bonds 
which the old company had lawf ully issued ; and tliat, in so far as the 
pleadings disclosed, there had been no fictitious increase or issue of 
either stock or bonds, within the true intent and meaning of the con- 
stitution. See. also. Continental Trust Co. v. Toledo, St. L. & K. 
O. R. Co., 83'Fed. 642-656. Thèse observations in Railroad Co. 
V. Dow are strictly applicable to the case in hand, and should be 
décisive of the présent controversy, in view of what has aiready been 
said concerning the averraents contained in the defendant's answer, 
and the conditions which appear to hâve existed when the reorgani- 
92 F.— 28 
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dation took place. It is contended, however, that a différent con- 
struction than the ooe above indieated lias been placed on section 5 of 
article 11 ofthe Nebraska constitution hy the courts of that state, 
and that, according to the local view of the purpose and effect of the 
constitutional inhibition, the securities which are now in question 
are null and void. The case upon whieh this contention appears to 
be wholly founded (State v. Atchison & N. R. Co., 24 Neb. 143, 38 
N. W. 43) was one in which the state sought to forfeit the charter 
of the railroad company by a writ of quo warrante for acts of mis- 
user and nonuser. The acts which were complained of by the state 
consisted in becoming consolidafed with a competing railroad. In 
violation of the constitution of the state, and in executing a lease 
whereby the défendant road had abandoned the exercise of its public 
duties ..ûd franchises. No complaint appears to hâve been made in 
that case of an excessive issue of bonds or stock ; and, in view of the 
issues that were raised by the pleadings, nothing was said in the case 
cited which can be regarded as authoritative upon the point involved 
in the présent controversy. In the case at bar we are dealing with 
the question whether stock and bonds which were issued in exchange 
for other stock and bonds not shown to hâve been invalid, and in 
pursuance of a reorganization scheme which, for aught that appears, 
was entered into in perfect good faith by the issuing company, 
should be adjudged invalid because at the time of the exchange the 
cash value of. the physical property and franchises which were ac- 
quired by the reorganized company was not fuUy equal to the par 
value of its securities. This question, we think, should be answered 
in the négative, for reasons already stated, since we flnd nothing in 
the local décisions to which our attention has been directed which 
serves to Jter that conclusion. 

It résulta from what has been said that the orderg and the decree 
from which the appeals were taken should be aflfirmed, and it is so 
ordered; but inasmuch as counsel for the appellee has suggested in 
this court that it is considered désirable to make some changes in the 
provision of the final decree relative to the appointment of apprais- 
ers, to make the decree more nearly comply with the requirements 
of the local law regulating judidal sales in the state of Nebraska, 
the order of aflfirmance will be accompanied with leave to the circuit 
court to modify or amend its decree in the respect last stated in such 
manner as it may deem necessary or advisable. 
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MAYNAIÎD, Atty. Gen., v. GRANITE STATE PROVIDENT ASS'N et al. 

(Circuit Court of Appeals, Sixth Circuit, llarch 7, 1899.) 

î;o. 540. 

1. CONSTITUTIONAT^ LaW— PRIVILEGES AND ImMUKITIES— DISTRIBUTION OP As- 

SBÏS OF INSOLVENT CORPORATIONS. 

An amendment of the bu'lding association laws of Slicliigan (rub. 
Acts 1895, No. 2t>9, p. 580) Imposes certain conditions on corporations or- 
ganized in otlier states to entitle them to engage in business in tlie state. 
Section 27 provides that tlie authority of any such association may be 
revoked at any time, in which event tlie attorney gênerai shall institute 
proceedings to wind up its business in the state, and that "stockholders 
and creditors in this state of such foreign corporation shall hâve a flrst 
lien on ail assets in this state of such foreign corporation, aud the busi- 
ness in this state of such foreign corporation shall be closed by such 
recelver, and its assets converted into monoy, to satisfy the clairas of 
such stockholders and creditors." A niutual building association of an- 
other state, engaged in business in Michigan, became insolvent. Its au- 
thority in that state was revoked, and proceedings were lirougiit by the 
attorney gênerai under such statute. The only creditors in tlie state 
were shareholders, and it held certain mortgage assets covering prop- 
erty therein. Hcld that, as against shareholders who were résidents and 
cltizens of other states, the provision of the statute giving préférence to 
cltizens of Micliigan in the distribution of assets tliereiu was invalid, as 
in violation of section 2 of article 4 of the constitution of the United 
States, declaring that cltizens of each state shall be entitled to ail priv- 
ilèges and imniunities of cltizens in the several states. 

2. FoKEiGN Building Associations— Protection of Local Shareholders. 

ïlie requirenients of such statute, so far as valid, are fulflUed where 
the association is being wound ui) by the courts in the state of its organ- 
Ization, by a decree in the ilichigan suit requiring the recelver to turn 
over the proceeds of the Michigan assets when collected, less the cost 
of collection, to the gênerai recelver. on his exécution of a suftlcient bond 
to secure to the Michigan shareholders their pro rata of the total assets. 

Appeal from the Circuit Court of the United States for the Eastern 

District of Michigan. 

This is an appeal from a decree of the circuit court of the Eastern district 
of Michigan, denying the relief prayed by the attorney gênerai of Michigan 
In a bill in equity flled by him in a Michigan state court against the Granité 
State Provident Association, a corporation of New Hampshire. The bill was 
removed from the state court to the court below on the ground of diverse 
citizensliip. The object of the bill was to wind up the affairs and business 
of the défendant association in Michigan, under the provisions of the statute 
of Michigan, hereinafter set forth, on the gi'ound that its license to do busi- 
ness in the state of Michigan had been duly revoked. The bill prayed for 
the appointment of a recelver, the collection of the Michigan assets, the 
distribution of the proceeds pro rata among the creditors and stockholders 
of the association résident in Michigan, and, after tlie payment of their claims 
in full, the turning over of the remainder of the assets to one David A. ïag- 
gart, the assignée of the insolvent défendant association, who had been ap- 
pointed by the suprême court of New Hampshire under a statute of that 
state. Taggart, the New Hampshire assignée, appeared in the cause by 
pétition averring that lie had been appointed under the laws of New Hamp- 
shire to wind up the alïairs of the association, which had been declared in- 
solvent by the suprême court of New Hampshire; that, as such assignée, he 
had received from the ofticers of the association notes paj'able in New Hamp- 
shire due the association for money loaned and secured by mortgages on 
real estate in Michigan; that, by the direction of the suprême court of New 
Hampshire, he had turned over the notes and mortgages to the receiver of 
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tlie couvt below for collection, treating tlie suit below as one ancUlary to the 
oii(> windiiig xip tbe association in New Hampshire. In his pétition he prayed 
iliat tlM' pvoceeds of tlie notes, when coUected, less the expense of collection, 
migUt. bo turned oveivto lilm for distribution pro rata to ail the creditors and 
the stockliolders of the association, wherever résident, in accordance with the 
laws of New Hampshire and the by-laws of the association. The circuit 
court denied the prayer of the bill that the proceeds of the note and mortgages 
should be distributed, first, among the Michlgan creditors and atockholders, 
but direçted the receiver to coUect them, and, after deducting a sufflcient suui 
for the expense of collection, to turn the proceeds over to the New Hamp- 
shire association for a ratable distribution to ail the shareholders of the asso- 
ciation, taldng a bond from the assignée conditioned upon the payment of the 
proper part of the proceeds of ail the assets of the association to the Micliigan 
creditors and shareholders. ' 

The défendant the Granité State Provident Association was a corporation 
organized under the laws of New Hampshire in 1881. It had other pow- 
ers under its charter, but the only one we are hère concerned with was 
its power to carry on business as a building association on the mutual 
plan. For seven years prior to 1895 the défendant association did busi- 
ness as a building association in Michlgan, without restriction by ilichigan 
laws. In 1895, the législature of Michlgan amended the gênerai building 
association law by adding several sections maklng it unlawful for any cor- 
poration organized under the laws of any other state to engage in the busi- 
ness of a building and loan association until it should comply with cer- 
tain requirements of the act which Included filing a eopy of its act of in- 
corporation, and paying a franchise fee. Section 27 of the amendmeut pro- 
vided that "the secretary of state may at any time, for reasonable causes, 
with the concurrence of the attorney gênerai, revolve the authority of any 
foreign corporation to do business in this state; and in such eveut the attor- 
ney gênerai shall talîe proceedings to wind up the business of such foreign 
corporation in this state, and a receiver may be appointed for the assets of 
such foreign corporation in this state. Stockholders and creditors in îhis 
state of such foreign corporation shall hâve a first lien on ail assets in this 
state of such foreign corporation, and the business in this state of such foreign 
corporation shall be closed by such receiver, and its assets converted into 
money, to satisfy the claims of such stockholders and creditors." 

It appears from the agreed statement of facts that on September 3, 1805, 
the date when the association took out its license under the foregoing act. 
It had then issued 7,506 shares of stock, and it had then placed loans secured by 
mortgage upon Michlgan real estate in the amount of $67,925; that, after the 
date of its license under the law of 1895, it issued 3,009 shares of stock to 
Michlgan shareholders, and made further loans upon Michigan real estate 
amounting in the aggregate to $10,300. It further appears that it has no 
creditors in the state of Michigan except the stockholders, and that, if the 
notes now held by the receiver were to be applied upon the Michigan shares 
alone, it would pay them in full, and would leave a small surplus to be 
turned over to the New Harnpshire assignée. If, however, the New Hamp- 
shire assignée is permitted to use the proceeds of the notes secured by mort- 
gages on Michigan real estate in the ratable distribution to the stockholders 
of tlie association, wherever résident, there will be paid but abovit 50 per 
cent of the amount due upon the shares. By the by-laws of the association, 
adopted May 16, 1895, it was provided, auiong other thlngs. that the treas- 
urer should hâve the custody of ail the securities and funds of the associa- 
tion, and that ail certiticates of shares, notes, bonds, or contracts for the 
payment of money, and ail payments of money, should be payable at the 
home office of the association in the city of Maneliester, and should be gov- 
erned by the laws of New Hampshire. The notes which hâve been turned 
over by the assignée to the receiver were ail made payable in New Hamp- 
shire. Upon this state of facts, the circuit court held— First, that the act of 
June 4, 1895, could not and ijid not affect the coutract betweeu the associa- 
tion and the holders of the 7,500 shares of its stock talten before the passage 
of the act, because otherwise it would impair the obligation of an existing 
contract In New Hampshire; (2) that the owners of the other 3,000 shares, 
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taken aftor tlie passade of tbe act, in subscribing to tbe contract of member- 
ship, which provides for a ratable distribution of assets, miist be held to bave 
walved by such subscription ail right to tlie préférence secured to tbem by 
tbe statute; (3) that tbe statute, in giving préférence to stockholders, did 
not extend the privilège to shareholders or members of mutual associations 
who could not properly be described as stockbolders; (4) that, if the terni 
inehides shareholders in mutual conipanies, then the Michigan assets are to 
1)6 devoted to the payment to the Miehigan shareholders of only "tbat amount 
which they hâve engaged to accept, viz. VFhatever dividend is justly and 
c<iuitably due them upon the final settlement of the affairs of the company 
aud the distribution of its assets upon the basis of the eqnality of sald share- 
holders with other members of thoir elass, in whatever state résident"; (5) 
that the notes and mortgages upon Slichigan land securing them vi^ere made 
payable in New Hampshire, were held by the association there, and were 
not assets in Michigan, and that, therefore, there were no assets subject to 
the opération of the act of 1895; and, flnally, (tî) that the act of 1895 is in- 
valid, under tbe constitution of Michigan (section 20, art. 4), which provides 
that "no law shall embrace more than one object, which will be expressed in 
its title." 

The pétition for removal flled jointly by the Granité State Provident Asso- 
ciation and David A. Taggart, assignée, states: ''That Vved A. Maynard, 
attorney gênerai as aforesaid, was at the time sald suit was instituted, and 
stiU is, a citizen of tbe state of Michigan, and bis officiai résidence is at 
Lansing, Ingham county, in sald state, and that said suit was instituted in 
the Ingham county circuit court, such circuit being in the Eastern district 
of Michigan; that the said complainant files the said bill in the interest of 
the members of the (Jranite State Provident Association, who are résidents 
and citizens of the state of Michigan, and who were members of said asso- 
(■iation, and résidents and citizens of Michigan at the time of the filing of said 
bill of complaint; that thèse défendants, the Granité State Provideut Asso- 
ciation and David A. Taggart, were at the time said suit was commeuced. 
and ever since hâve becn, and now are, citizens of the state of New Hamp- 
sliire, and résidents of the state of New Hampshire. the said company being 
iucorporated under the laws of the state of New Hampshire. (3) That the 
bill of complaint was filcd to sceure to the members of said association, as 
aforesaid, who were résidents and citizens of tbe state of Jlichigan, a flrst 
ciaiui and lien upon tlu; assets of said association located in the state of 
ilichigan, and a préférence over members of said association, who are not 
résidents or citixens of the state of Michigan." In the first paragraph of the 
answer of the two défendants they admit the truth of the first paragraph of 
said complainant's bill of complaint, "tliat Fred A. Maynard is the attorney 
gênerai of the state of Michigan, and that he flled said bill of complaint lu 
behalf of the shareholders of the Granité State Provident Association, living 
in the state of Michigan, and who are citizens of the said state of Michigan." 
By the eleventh averment of the answer the défendants admit "that loans of 
money had been made by said Granité State Provident Association to share- 
fiolders, who were résidents and citizens of the state of Michigan, upon mort- 
gages given upon property in the said state of Michigan, as security for such 
loans, to the amount of eighty thousand dollars and upward. But they allège 
that substantially ail of sald stock was sold to shareholders, and loans made 
to shareholders in the state of Michigan, prior to September 3, 1895; and they 
allège that said Michigan shareholders in said association bave only the same 
interest in the assets of sald association, wherever the same may be situ- 
ated, as the other shareholders who are résidents of other states of the Union. 
(12) And thèse défendants, further answering, admit in substance the thir- 
teenth paragraph of said bill of complaint; that the shareholders of said as- 
sociation residing in the state of Michigan purchased shares, and madf, pay- 
ment in good faith. And also thèse défendants allège that the shareholders 
of said association, résidents of other states than that of Michigan, also pur- 
chased shares of stock in said association in good faith, and are entitled to 
the same protection upon their shares, from the proceeds that may be realized 
from the assets of said association, as the shareholders residing in the state 
Bf Michigan." In the fourtecntb paragraph the défendants allège "that the 
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title of said assignée, under the order of the suprême court of the state of 
New Hampshire, was ample to enable and authorize him to ent'orce clalms 
wherever and in wliatever, states they mlglit exist, or hâve been contracted, 
so as to do full justice to not oniy tlie sliareliolders in tlie state of Michigan, 
but tlie shareliolders of said association in any and every state of the Union." 
In the fifteenth paragraph the défendants deny "that the shareholders of said 
association, résidents and citlzens of the State of Michigan, are entitled to 
any more of the proceeds of said association, or any différent amount, than 
shareholders of said association, résidents and citlzens of other states of the 
Union or other countries. They furtheC deny that the shareholders of said 
asseciation, residing in the state of Michigan, are entitled, as claimed by said 
bill of complaint, to the full payment of the amount that shall be found due 
them, if there ahall be sufflcient assets In the state of Michigan, before any 
of the proceeds of the assets in Michigan shall be turned over to the défend- 
ant, assignée, or can be applied upon the claims and obligations of the share- 
holders of other states of the Union." In the pétition which Taggart flled 
in the court below for the transfer of the funds, he says: "Your petitioner 
further allèges and shows that the position taken by said complainant is un- 
just, inéquitable, and ought not to be sustalned by this court, and ail moneys 
collected from Michigan securities, whether from notes and mortgages turned 
over to said receiver by your petitioner, or other assets in the state of 
Michigan, should be paid over by the Michigan receiver, less the cost of col- 
lecting, for the followlng reasons: (3) Because, as your petitioner is advised 
and believes, if the construction of said act placed upon it by said complain- 
ant is correct, then such act is in violation of both the fédéral constitution 
and the constitution of the state of Michigan, in this: that it impairs the ob- 
ligation of contraets; that it discriminâtes between citlzens of the state of 
Michigan and citlzens of other states, and does not give to citlzens of other 
states than Michigan, shareholders in said association, the privilèges and 
immunities of citlzens of the state of Michigan." 

Birney Hoyt, for appellent. 
Moses Taggart, for appellees. 

Before TAFT and LUKTON, Circuit Judges, and SEVEEENS, 
District Judge. 

Ti\PT, Circuit Judge (after stating the facts as above). We think 
tlie decree of the circuit court must be afflrmed on the authority 
of the décision of the suprême court of the United States in Blake v. 
McQung, 19 Sup. Ct. 165, announced December 12, 1898, Mr. Justice 
Harlan delivering the opinion. That was a writ of error to the 
suprême court of Tennessee from a decree entered in the latter 
court upon a creditors' bill exhibited against an insolvent foreign 
mining and manufacturing corporation authorized to do business 
under the laws of Tennessee in that state, and having assets therein. 
The writ of error was sued out by certain of the creditors, who were 
nonresidents of Tennessee and résidents of other states, to reverse 
so much of the decree as accorded priOrity of payment out of the 
assets to creditors résident in Tennessee, in accordance with a stat- 
ute of Tennessee, which, after providing that such foreign corpora- 
tions should be subject to the same process for the collection of 
debts due from them as natural persons, enacted as follows : 

"Nevertheless, creditors who may be résidents of this state shall hâve a 
priority in the distribution of assets, or subjection of the same or any part 
thereof, to payment of debts over ail simple contract creditors, being rési- 
dents of any other country or countries." 

Two of the plaintiffs in error, it appeared, were résidents of Ohio, 
and did business in that state. In the intervening pétitions of those 
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creditors, it was arerred that the plaintiffs in the gênerai creditors' 
bill, résidents of Tennessee, olaimed priority of right in the distri- 
bution of the assets of the insolvent corporation over other creditors 
of the corporation, "citizens of the United States, but not of the 
State of Tennessee." The plaintiffs in error attacked the validity 
of the Tennessee statute on the ground that it was in violation of 
the provision of the second section of article 4 of the constitution 
of the United States, declaring that the citizens of each state shall 
be entitled to ail privilèges and immunities of citizens in the several 
states. The court considered the preliminary objections — First, that, 
as the statute only referred to résidents, there was no oecasion to 
■consider whether it was répugnant to tlie provision of the national 
constitution relating to citizens; and, secondly, that it did not suffl- 
ciently appear that the complaining plaintiffs in error were citizens 
of other states, so that they could raise the question. Tlie court said 
that although the allégations might not be sufficient to show that 
the individual plaintiffs in error were citizens of Ohio, within the 
meaning of the statute regulating the jurisdiction of the circuit 
courts of the United States, they might be accex>ted as sufficient for 
that purpose in the présent case, no question having been made in 
the state court that the individual plaintiffs in error were not citi- 
zens, but only résidents of Ohio. Coming, then, to the other prelim- 
inary objection, the court said: 

"Looking at the purpose and scope of tlie Tennessee statute, it is plaln tliat 
the words 'résidents of this state' refer to those TThose résidence in Tennessee 
was suoh as indieated that their permanent home or habitation was there, 
"without any présent intention of removing therefrom, and having the inten- 
tion, when absent from that state, to return thereto; sueh résidence as apper- 
tained to or inliered in citizenship. Aud the words, in the sarne statute, 
'résidents of any other eountry or countries,' refer to those whose respective 
habitations were not in Tennessee, but who were citizens, not simply rési- 
dents, of some other state or eountry. It is impossible to believe that the 
statute was intended to apply to creditors of whom it could be said that they 
were only résidents of other states. but not to creditors who were citizens of 
such states. The state did not intend to place creditors, citizens of other 
states, upon an equality with creditors, citizens of Tennessee, and to give 
priority only to Tennessee creditors over creditors who resided in, but were not 
citizens of, other states. The manlfest purpose was to give to ail Tennessee 
creditors priority over ail creditors residing out of that state, whether the lat- 
ter were citizens or only résidents of some other state or eountry. Any other 
interprétation of the statute would defeat the object for which it was enacted." 

After discussing the meaning of the words "privilèges and immuni- 
ties," and pointing out that citizens of other states might legally do 
business with a foreign corporation domesticated in the state of Ten- 
nessee, the court said: 

"If a state should attempt by statute regulating the distribution of the 
property of insolvent individuals among their creditors, to give priority to 
the claims of such individual creditors as were citizens of that state over the 
claims of Individual creditors, citizens of other states, such législation would 
be répugnant to the constitution, upon the ground that it withheld from citi- 
zens of other states, as such, and because they were such, privilèges granted 
to citizens of the state enacting it. Can a différent principle apply, as between 
individual citizens of the several states, when the assets to be distributed 
are the assets of an insolvent, private corporation lawfuUy engaged in busi- 
ness and having the power to contract with citizens residing in states other 
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than tte one in wliich it is located? It is an establislied rule of equity that, 
when; a corporation becomes insolvent, it is so far civilly dead tliat its property 
may be administered as a trust fund for the benefit of its stocliliolders and 
ereditors (Graham v. Kàilroad Co,, 102 U. S. 148, 161), not «imply of stoclc- 
lioldérs and ereditors residing in a particular state, but ail stocliliolders and 
ereditors of whatever state they may be citizeus. * * * mese principles 
obtain, no doubt, in Tennessee, and will be applied by its courts in aU ap- 
propriate cases between citizens of that state, witliout mailing any distinction 
between tliem. Yet tlie courts of tliat state are forbidden by the statute in 
question to reeognize the right in equity of citizens residing in other states 
to participate upon terms of equality with citizens of Tennessee in the dis- 
tribution of the assets of an insolvent, foreign corporation lawfully doing 
business in that state. We hold such discrimination against citizens of otlier 
States to be répugnant to the second section of the fourth article of the con- 
stitution of the United States, although, generally spealung, the state has tlie 
power to prescribe the conditions upon wliieh foreign corporations may enter 
its territory for purposes of business. Such a power cannot be exerted with 
the effect of defeating or imparting rights secured to citizens of the several 
States by the suprême law of the land. Indeed, ail the powers possessed 
by a state must be exercised consistently with the privilège and immunities 
granted or protected by the constitution of the United States. * * * ■\Ve 
adjudge that, when the gênerai property and assets of a private corporation 
lawfully doing business in a state are in course of administration i)y tlie 
courts of such state, ereditors who are citizens of other states are eutitled, 
under the constitution of the United States, to stand upon the same plane 
with ereditors of like class who are citizens of such state, and cannot be de- 
nied equality of right simply because they do not réside in that state, l:)ut 
are citizens residing in other states of the Union. The individual plaiiitifïs 
in errer were entitled to contract with this British corporation lawfully doing 
business in Tennessee, and deemed and taken to be a corporation of that state; 
and no rule in the distribution of its assets among ereditors could be applied 
to them as résident citizens of Ohio, and because they were not résidents of 
Tennessee, that was not applied by the courts of Tennessee to ereditors oi: 
like character who were citizens of Tennessee." 

We think the case at bar is governed by the principles adjudicated 
in the case from which we liave quoted. It appears quite as clearly 
from the record in this case tliat the nonresident shareholders of 
Tennessee are citizens of other states in the Union as it did in the 
Blake Case that tlie individual plaintiffs in errer were citizens of 
Ohio. The expression "stockholders ând ereditors in this state," 
contained in the Michigan statute, must be given the siune construc- 
tion as the words "ereditors résident of the state of Tennessee," in 
the Tennessee statute, were given by the suprême court, and for the 
same reasons. Indeed, it is not denied, but it is expressly claimed 
by counsel for the complainant, that it was the intention of the stat- 
ute to give a préférence to citizens of the state of Michigan over 
citizens of other states. The Blake Case concerns a discrimination 
between résident and nonresident ereditors. The statute whose valid- 
ity is at issue in the case at bar concerns not only ereditors, but 
shareholders. We do not see, however, that this créâtes any sound 
distinction. The parties in interest hère are really ereditors of the 
association to which they belong. It is a mutual association with 
respect to which shareholders occupy the relation both of stockholders 
and ereditors. But, even if it were not so, the principles announced 
by the suprême court in the Blake Case necessarily cover the case 
of stockholders as well as ereditors. Any one in any state had the 
right to become a stockholder or shareholder in the défendant cor- 
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poration. Tliere was no restriction attempted by the law of llichi- 
gan or the law of any other state upon tlie résidence of stockholders. 
The equity of stoclîholders to share in the assets of the corporation 
when it is being wound up is junior to that of creditors, but it is 
none the less to be protected as a privilège and immunity under the 
constitution of the United States. Mr. Justice Harlan, in referring 
to the équitable principle that requires the assets of a corporation 
civilly dead to be administered as a trust fund, says that it is a 
trust fund for the beneflt, not simply of stockholders and creditors 
residing in a particular state, but of ail stockholders and creditors of 
whatever state they may be citizens. Nor is the présent case within 
the exceptions and qualifications of the rule which the suprême court 
deemed it wise to state in the Blake Case. Mr. Justice Harlan said : 

"It may be appropriate to observe that the objections to tlie statiite of Ten- 
nessee do not neeessarily embraee enaetments that are found In some of tho 
States requiring foreign insurance corporations, as a condition of tlieir coming 
into the state for purposes of business, to deposit with the state treasiirer funds 
sufflcient to seeure poliey holders in its inidst. Législation of that character 
does not présent any question of discrimination against eitinens forltidden by 
the constitution. Insurance funds set apart in advance for the beneflt of home 
poIicy holders of a foreign insurance company doing business in the state are 
a trust fund of a spécifie kind to be administered for the exclusive beneflt of 
certain persons. Poliey holders in other states know that those particular 
funds are segregated from the mass of property owned by the company, and 
that they cannot look to them, to the préjudice of those for whoso spécial ben- 
eflt they were deposited. ïhe présent case is not one of that kind. The 
statute of Tennessee dld not make it a condition of the rlght of the British cor- 
poration to corne Into Tennessee for purposes of business that it should at the 
outset deposit with the state a fixed amount, to stand exclusively or primarily 
for the protection of its Tennessee creditors. It allowed that corporation, after 
complying wlth the terms of the statute, to conduct its business In Tennessee 
as it saw fit, and did not attempt to impose any restriction npon its making 
contracts with or incurring llabilities to citizens of other states. It permitted 
that corporation to contract with citizens of other states, and then, in effect, 
provided that ail sueh contracts should be subject to the condition (in case the 
corporation became insolvent) that creditors residing in other states should 
stand aside, In the distribution by the Tennessee courts of the assets of the 
corporation, until creditors residing in Tennessee were fully paid,— not out of 
any funds or property speciflcally set aside as a trust fund, and at the outset 
put into the custody of the state, for the exclusive beneflt, or for the beneflt 
primarily, of Tennessee creditors, but out of whatever assets of any kind the 
corporation might hâve In that state when insolvency occurred. In other 
words, so far as Tennessee législation is concerned, while this corporation 
could lawfuUy hâve contracted with citizens of other states, those citizens can- 
not share in its gênerai assets upon terms of equality with citizens of that 
state. If such législation does not deny to citizens of other states, in respect 
of matters growing out of the ordinary transactions of business, privilèges 
that are accorded to it by citizens of Tennessee, it is difQcuIt to pereeive what 
législation would efCect that resuit." 

So, in this case, had the législation of Michigan provided that, as 
a condition of the défendant association's doing business in the state 
of Michigan, it should deposit a fund with the state treasurer or other 
state ofàcer to be used for the security of résident stockholders or 
creditors of the state of Michigan, such a provision would not hâve 
been in violation of the fourth article of the fédéral constitution. 
Such, indeed, was the character of the législation adjudged to be 
valid in the case of Lewis v. Association, 98 Wis. 203, 7-3 N. W. 
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793, where a'foreign building association was required by the law 
of Wisconsin to deposit |100,000 of its seenrity witli the state treas- 
urer in trust for the rédemption of the obligation of the associa 
tion to persons residing in Wisconsin ; those obligations including 
the payment of shareholders in the building association. 

We hold, therefore, that, in its opération against the other share- 
holders of the défendant association, résidents and citizens of other 
States than Michigan, the section of the Michigan statute relied on 
is invalid, because it violâtes the second section of the fourth article 
of the constitution of the United States. We further hold that, in 
a case where the whole corporation is being wound up in the state 
of its incoi*poration, the collection of the Michigan assets by a Mich- 
igan receiver, and the direction to him to turn the same over to 
the New Hampshire assignée, less the cost of collection, on the lat- 
ter'g giving a sufflcient bond to secure to Michigan shareholders 
their pro rata of the total assets, fulfllls the requirements of the 
Michigan statute in so far as the same is valid. The decree of the 
circuit court is afflrmed. 



tFNITED STATES, to Use of SABINE & B. T. RY. CO., v. HYATT et al. 

(Circuit Court of Appeals, Fifth Circuit. February 7, 1899.) 

No. 749. 

United States— Bond of Contractor for Public Work— Freioht Charoes 
ON Matbuial. 

A bond re(iuired by the TJnited States from a contractor for public 
work, under the act of August 13, 1894 (28 Stat. 278), couditioned that the 
contractor shall promptly pay ail persons who supply labor and materials 
in the prosecution of the work, does uot cover a charge by a railroad for 
freight on materials whieh are loaded and unloaded by the contractor, 
such charges being neither for labor nor materials, within the meaning 
and purpose of the act. 

Writ of Error to the Circuit Court of the United States for the 
Eastern District of Texas. 

This suit was brought by the Sabine & East Texas Eailway Com- 
pany, in the name of the United States, on a bond which P. A. Hyatt 
& Co. executed to the United States. The railway company claims 
that F. A. Hyatt & Co. are indebted to it for transportation charges, 
and that the principals and sureties on the bond just mentioned are 
liable for the indebtedness. A jury was waived in the trial court. 
The judge made flndings of fact and law. 

His flndings of fact are, in substance, as f ollows : 

F. A. Hyatt & Co., having, on January 4, 1895, entered into a contract 
with the United States to do certain work in the construction of East Jetty, 
at Sabine Pass, Tex., furnished a bond to the United States in the sum of 
.^30,000, for the faithful performance of their contract. This contractors' 
bond was executed on January 5, 1895, with J. T. Munson and J. B. JIc- 
Dougall as sureties. It contained a stipulation, under the act of congress 
approved August 13, 1894 (28 Stat. 278), that "F. A. Hyatt & Co. shall be 
responsible for ail liabilities incurred In the prosecution of the work, for 
labor and materials, and shall promptly make payment to ail persons supply- 
ing him or them labor or materials in the prosecution of the work." It was 
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necessary, tn the proseeutlon of the work. for F. A. Hyatt & Co. to furnisb 
a large amount of sand roek, which they did by propuring the same at Rock- 
land, Tex., a point distant about 120 miles froni Sabine Pass, and on. the Une 
of the Sabine & East Texas Eailway Company, which is a common carrier. 
For the purpose of transporting the sand roek from Kockland to Sabine Pass, 
F. A. Hyatt & Co., on March 29, 1895, entered into a contraet with said rail- 
way Company. This contraet provided that the railway company agreed to 
"carry over their lines shipments oî sand rock to be used for the construc- 
tion of jetties at Sabine Pass, as described and deflned in contracts between 
the United States government, dated .Tanuary 4, 1895," and F. A. Hyatt & 
Co. The contraet provided for the rate of freight which F. A. Hyatt & Co. 
were to piay the railway company. F. A. Hyatt & Co. were to load the cars 
at Kockland, and unload them at Sabine Pass, and they waived "ail claim 
for damages, or for the value of the sand rock lost by wreck, or for damage 
or delay caused by flood or by any other cause beyond the control of" the 
railway company. It was further agreed that F. A. Hyatt & Co. would pay 
the railway company, "between the Ist and lôth of each subséquent month, 
for ail material transported under the provisions of the agreement during 
the preceding mouth." It was further agreed that "bond in sutticient amount 
wlU be furnished by the parties of the second part [F. A. Hyatt & Co.] to the 
parties of the first part [the railw.ay company] which shall insure payment of 
said. transportatlon charges." This contraet between F. A. Hyatt & Co. and 
the railway company was, as stated, executed on Jlareh 29, 1895, and it 
was provided that it should terminate on October 1, 1895. unless renewed or 
extended by mutual consent. The bond i3rovided for by the contraet between 
F. A. Hyatt & Co. and the railway company was furnished by F. A. Hyatt 
& Co. for the prompt payment, acconling to the terms of the contraet of 
Mardi 29, 1895, of the transportatlon charges to the railway company. ïhis 
bond was for ?10,000, and was signed by F. A. Hyatt & Co. as principals, and 
by Edward Ferry, a member of the firm of F. A. Hyatt & Co., and one 3. J. 
Solinsky, as sureties. It was under said contraet and bond just referred to, 
of ilarch 29, 1895, that the sand rock was transported from Kockland to 
Sabine Pass, and the railway company relied upon that bond as security for 
the payment to it of ail freight charges for the transportatlon of said sand 
rock, and did not rely upon the bond executed by F. A. Hyatt & Co. to the 
United States on January 5, 1895. The railway company transported, at the 
instance of F. A. Hyatt & Co., a large amount of sand rock under the con- 
traet of March 29, 1895, and the freight charges therefor amounted, in the 
aggregate, to the sum of 128,061.58. F. A. Hyatt & Co. paid the railway com- 
pany varions sums of money from time to time, and on April 28, 1890, there 
was due the railway company by F. A. Hyatt & Co., for the transportatlon 
of rock under said contraet of March 29, 1895, $12,019.15; and on that date 
the railway company brought suit in the district court of Jefferson county, 
Tex., against F. A. Hyatt and Edward Perry, composiag the flrm of F. A. 
Hyatt & Co., and against Edward Perry and J. J. SoUnsky, as sureties upon 
the bond of March 29, 1895. In that suit in the state court, the railway com- 
pany, on May 20, 1896, dlsmissed the suit as against J. J. Solinsky, one of the 
sureties, in considération of the sum of $6,000, paid to the railway company 
by F. A. Hyatt & Co. on May 16, 1896, and the railway company agreed that 
Solinsky be dlscharged from ail liability on the bond of March 29, 1895. The 
cause was continued as to F. A. Hyatt & Co. and Edward Perry until the next 
term of court, in the foUowlng November. Ail of this — the payment of the 
$6,000, the discharge of Solinsky, and the continuance of the cause as against 
F. A. Hyatt & Co. to the following November — was done by virtue of an agree- 
ment of counsel in the cause. On November 18, 1896, the railway company, 
in said suit in the state court, obtained a judgment against F. A. Hyatt & 
Co. and Edward Perry for the sum of $6,445.70, being the balance due after 
dfidueting the $6,000 paid the railway company on May 16, 1896. 

The trial judge's conclusions of law are, in substance, as foUows : 

The judge found that the railway company, being a common carrier, would 
hâve had a lien upon ail roek transported for F. A. Hyatt & Co. if it had not 
required of them a bond to secure the payment of freight charges for trans- 
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portîng the rock, but that havlng required a bond, with security, to secure 
the payment of sald ' f reight charges, It thereby released Its lien upon any 
rock It transportedifor F. A. Hyatt & COi*, that by the exécution of the bond 
from F. A. Hyatt & Co. to the railway company, and the terms of the contract 
between those parties, the contractual relations existing between F. A. Hyatt 
& Co., and any person fumlshing them labor and material by yirtue of the 
Ixind executed to the United States, were changea from prompt payment for 
ail labor and material to payment for transporting said roct: between the 
Ist and 15th of the month for ail f relght charges aecruing during the previous 
month; that the railway company released its lien for freight; that the bond 
executed by F. A. Hyatt & Co. to the railway company; and the contract be- 
tween those parties, which was made a part of that bond, were executed 
and aecepted for the purpose, by the railway company, of complète security 
for the freight charges that would accrue under the contract between F. A. 
Hyatt & Co. and the railway company, and the bond of March 29, 1895, was 
intended by both F. A. Hyatt & Co. and the railway company to taise the place 
of any other security that said railway company might hâve for freight 
charges; and that by the continuance of the case in the state court from May 
to November, 1896, upon the payment of $6,000 by F. A. Hyatt & Co., and 
the resulting extension of time for payment, and by the release of Sollnslsy 
as surety, a material altération In the contractual relations between the rail- 
way company and F. A. Hyatt & Co. was efCected. 

The trial judge concluded his flndings as follows: 

"From ail the above, I conclude that there is now no liability upon the part 
of the défendants in this cause to plaintiff, because there had been a complète 
change of contractual relations between plaintiff and défendants, since they 
executed the bond herein sued on, by the release of the lien in favor of plain- 
tiff for freight chargea; by the accepting of a bond from Hyatt & Co., with 
JSdward Ferry and J. J, SoliBslîy, securities, in lieu of, and in substitution 
of, the bond herein sued upon; by the release of Solinsliy as surety; by the 
continuance by consent of parties plaintiff and Hyatt & Go., by judgment from 
November, 1896. I therefore ûnd for the défendants." 

The railway company excepted to the trial judge's conclusions of 
law, and, judgment having been rendered against it, it has sued out 
a writ of error to this court. 

E. S. Lovett, J. D. Martin, and J. N. Votaw, for plaintiff in error. 
A. C. Bullitt, for défendants in error. 

Before PAJRDEE and McCOKMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

PARLANGE, District Judge (after stating the facts as above). Un- 
der the view which we take of this cause, it is unnecessary for us to 
pass upon certain matters discussed at considérable length in the 
briefs, such as the question whether the exécution of the bond by 
F. A. Hyatt & Co. to the railway company, the proceedings on that 
bond in the state court, including the release of a surety on that 
bond and the granting of time to the principals, operated, quoad the 
railway company, the discharge of the obligation of the sureties on 
the bond executed by F. A. Hyatt & Co. to the United States. Thèse 
and other matters discussed in the briefs are based upon the assump- 
tion that the railway company was a beneJîciary of the bond executed 
to the United States. We are clearly of opinion that the railway 
company never had a right of action on this bond. The act of con- 
gress approved August 13, 1894 (28 Stat. 278), provides that persons 
who contract with the United States to perform public work shall 
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add to the usual pénal bond an obligation to promptly pay ail per- 
Bons who supply "labor and materials" in the prosecution of the work. 
It is plain that the railway Company did not supply "materials," for 
the stone which it carried was not supplied by it. The question is, 
did the railway company supply labor to the contraotors, within the 
intendment of the act of congress just mentioned? Thia labor would 
consist in carrying the stone, the labor of loading and unloading being 
performed by the contractors. The labor which congress intended 
to protect, by the act under discussion, is evidently labor used directly 
upon the public work, clalms for which would be made by the laborers 
primarily against the work; thus impeding, possibly, the prosecution 
of the work and hampering the government offlcers. Congress could 
not hâve intended to include in the term "labor," as used in this act, 
the freight charges of a railroad on materials carried by it. The rail- 
road is abundantly protected by its lien on freight, and congress did 
not contemplate that a charge for transportation by a railroad would 
be made against the work, and certainly not when the carrier was 
fully secured otherwise. We notice, incidentally, that it is apparent 
that the railway company believed that it had no recourse against 
the bond executed to the United States, and that it protected itself, 
and proceeded throughout in accordance with that belief. The judg- 
ment of the lower court is affirmed. 



MAY T. INTEENATIONAL LOAN & TRUST CO. 

(Circuit Court of Appeals, Pifth Circuit. February 7, 1899.) 

No. 773. 

1. AppeaIi— Questions Ebviewable— QpEHiKa and Closing Argument to 
Jury. 

In the fédéral courts the question of which party Is permitted to close 
the argument to the jury is not the proper subject of a bill of exceptions 
or a writ of error, because it does not affect the merits of the controversy, 
and is a matter which should be left largely to the discrétion of the trial 
judge. 

ï. Pabtneeship^Rbquisites — Construction dp Contract. 

A contract between the owner of an hôtel and another that the latter 
should occupy and conduct the hôtel, and share the profits, If any, with 
the owner, belng alone responsible for the losses, did not create a part- 
nership between the parties. 

& Business Homkstbad— Statuts op Texas— Interest in Bltsiness. 

The owner of an hôtel permitted another to occupy and conduct It, 
under an agreement that the profits, if any, should be shared between 
them. There was actually a loss, which was borne by the tenant. Held, 
that the owner had no such interest in the business as rendered the prop- 
erty his business homestead, under the statute of Texas. 

4. Evidence— Admissibility — Bill of Exceptions in Différent Suit. 

A bill of exceptions Is not admissible in another suit between différent 
parties as évidence of matters therein recited. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

The International Loan & Trust Company, a Missouri corporation, filed Its 
pétition In the United States circuit «ourt at Dallas, Tes., against J. J. May, 
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Sr., a citizen of Texas, to recover from h,im on two notes executed on Sep- 
tember 1, 1890. The pétition alleged that the uoteS were seciired by a deed 
of trust, and set fortli so muoh of the deed of trust as provlded for an option 
to déclare the principal of the debt due- in case of default on the interest. It 
ailso declared that the International Loan & Trust Company had exercised the 
option. The pétition proceeded with the allégations usual In a pétition at 
law In a suit upon debt, and prayed for Judgment, and the foreclosure of an 
attachment lien résultlng from an attachment sued out on the same day on 
which the pétition was filed, and levied upon a lot, with a building thereou, 
situated in the town of Denton, ïex., and further levied upon a tract of land 
in Denton county, Tex. To this pétition J. J. May, Sr., the défendant below, 
answered by demurrer, gênerai déniai, and spécial answer that the lot and 
building in the town of Denton were at the time of the levy of the attach- 
ment, and before and sincé that time, his résidence and business homestead, 
and not subject, under the laws and constitution of Texas, to exécution and 
forced sale for debt. The trial resulted in a verdict and judgment in favor of 
the plaintiff below, and J. J. May, Sr., the défendant below, bas sued out 
this writ of error. 

W. S. Simkins, for plaintiff in error. 
John L. Henry, for défendant in error. 

Before PARDEE and McCOEMICK, Circuit Judges, and PAR- 
LANTE, District Judge. 

PAELANGE, District Judge (after stating the facts as above). The 
first alleged error of which the plaintiff in error complains is that at 
the trial in the lower court he was not permitted to open and conclude 
the argument in the case. By statute the suprême court of the state 
of Texas is authorized to make rules of procédure, not inconsistent 
with the laws of the state, for its own governnient and the govern- 
ment of the other courts of the state, in order to expedite the dispatcii 
of business. In pursuance of this authority the suprême court of the 
state of Texas has provided a rule by which a défendant may secure 
the right to open and conclude in adducing évidence and in the argu- 
ment of the case, by enteriug of record an admission that the plain- 
tiff has a good cause of action as set forth in his pétition, "except so 
far as it may be defeated in wliole or in part by the facts of the an- 
swer constituting a good défense which may be established on the 
trial." The plaintiff in error offered to file the admission required by 
this rule, and demanded the right to open and close, which was re- 
fused by the trial judge. It is contended by the counsel for the de- 
fendant in error that the défendant below did not comply strictly 
with the rule of the suprême court of Texas, and, furthermore, that 
that rule was not intended to hâve effect in the fédéral courts. Even 
if it were conceded that the défendant below brought himself strictly 
within the rule of the suprême court of Texas, and that the rule was 
binding upon the court below, it would seem, from the jurisprudence 
of Texas, that the error, if it was error, would not warrant a reversai 
of the case, in the absence of injury shown. It is difflcult to see how 
the défendant below was injured, materially or otherwise, by the re- 
fusai of the trial judge to allow Mm to open and conclude the argu- 
ment. The admission which the défendant below proposed to make 
left nothing in the cause but the simple issue of the right of home- 
stead vel non, and we do not see how the refusai of a riglit to open 
and close the argument on a single plain issue of this character could 
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constitute réversible error. But, whatever be thé view that might 
be taken of the matter in a case tried in a court of the state of Texas, 
it is well settled tliat in the fédéral courts the question as to which 
party shall make the closing argument to the jury is net the proper 
subject of a bill of exceptions or of a writ of error, because it does not 
affect the merits of the controversy. It is a matter which should 
be largely left to the discrétion of the trial judge. Lancaster v. 
Collins, 115 U. S. 222, 6 Sup. Ct. 33; Hall v. Weare, 92 U. S. 728- 
732; Day v. Woodworth, 13 How. 363-369; Eailroad Co. v. Stimpson, 
14 Pet. 448-462. 

The next matter alleged as error arises as follows: It appears that 
upon the lot situated in the town of Denton, which the défendant 
below claimed to be his résidence and business homestead, he had 
erected an hôtel building. One Massey occupied this building, and 
therein carried on the hôtel business. It is évident that at the trial 
the défendant below was endeavoring to show that Massey was his 
business partner, and was carrying on the hôtel business for himself 
and the défendant below. Massey testified as follows: 

"I know Mr. May, the défendant in this suit. He owned an hôtel building 
in Denton, Texas. I run that hôtel for a while in 1892. I understood it was 
levied upon. I thinls I went out of the hôtel when it was levied upon. I 
think I had gone out at the time it was levied upon. Mr. May furnished the 
hôtel, and I was to run the hôtel; and, if I made any profits, I was to divide 
profits wlth Mr. May. I think I was there the 14th day of June, 1892. I 
went out of there in June or July,— I am not sure which. I think I moved 
out about the Ist of July. Mr. May was not there then. He was there at 
his home In town, I guess. If I recollect correctly, when I moved out he 
moved in. Mr. May was there about the hôtel office whenever he wanted to. 
He had a right there. He had a right to examine my hooks and see if I 
was making any profits. He was interested to the estent that, if I made 
any profits, I was to divide with him. The hôtel was run in my name. I 
bought the goods and paid for them. I was responsible. Mr. May had noth- 
ing to do with the running of the hôtel. I suppose the reason I didn't agrée 
to pay him so much a month was because I didn't think I could make any- 
thing. There was no furniture there, that I know of, that didn't belong to 
the hôtel, except what I put in there. I went in there after Mr. McNeii. I 
think a fellow by the name of Thompson and Mrs. Pancake was in there 
before McNeil. At the time I run this hôtel, I run it at a loss of $200. I paid 
the loss. The contract waà that I was to pay the loss, if any. I lost about 
two hundred dollars." 

The court charged the jury "that the contract between said Massey 
and the défendant was not a partnership, so far as Massey's évidence 
shows, but was a contract of rent for a contingent sum." To this 
charge the défendant below excepted. We find no error in the charge. 
The construction of the contract was clearly a matter for the court,^ 
and not for the jury; and the court's construction was, in our opinion, 
correct. We notice that the défendant below was endeavoring to 
show that the hôtel was his résidence and business homestead, not by 
proof that he personally occupied the building, but upon the theory 
that he might validly claim it as a business homestead, because a busi- 
ness, in the profits of which he was interested, was there conducted by 
another. It is unnecessary for us to say whether, under the most libér- 
al application of the Texas homestead laws, such a contention could be 
sustained. It i« sufficient for us to say that, whether or not, quoad 
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tte public, May and Massey .c<yiM be. held to be partners, yet, under 
the testimony of Massey, it was perlectly plain that May had no such 
right in the business, or in tbe management or occupancy of the hôtel, 
as might usefuUy sersYe bim in the assertion of a elaim to a business 
homestead upon the hotel. The charge of the trial judge, limited as 
it was to the construction of the contract as testifled to by Massey, 
iSj.in our opinion, Unexceptionable, under the issue involved. 

The next matter of complaint on the part of the plaintiff in error 
is as follows: A witness named Smith; who was the attorney of J. J. 
May, Sr., in a suit in the county court of Denton county, Tex., which 
is in no manner connected with the présent cause, testilied in this 
cause that in the case in the county court of Denton county J. J. 
May, Sr., was the plaintiff, and one J. H. McNeil was the défendant, 
and that J. J. May, Sr., then testifled that he had rented the property 
in controversy to the witness Massey on the same terms upon which 
it had been rented to McNeil, which was |100 a month. The défend- 
ant below in this case then offered a certitied copy of a bill of excep- 
tions, which is a part of the record in the cause just mentioned in 
the county court of Denton county; this bill of exceptions stating 
that J. J. May, Sr., on objection, was not permitted to teStify as to the 
terms upon which he had placed Massey in possession of the hotel, 
and the bill of exceptions being offered for the purpose of contradiot- 
ing the testimony of Smith. The plaintiff below objected to the ad- 
mission of this bill of exceptions. The objection was sustained by 
the trial judge, and the défendant below excepted to the rejection. 
We hâve been cited to no authority by the counsel for the plaintilï in 
error in support of his contention that the bill of exceptions just 
mentioned was admissible in thé cause. It is plain to us that it was 
properly rejected. The cause in the county court of Denton county 
was res inter alios acta, and the sole purpose of the bill of exceptions 
in that cause was to certify to the appellate tribunal the matters 
which it contained. It imported verity in no other cause. It would 
seem that a bill of exceptions cannot be used in another suit, even as 
against parties to the record. See, in this connection, Green v. Irving, 
54 Miss. 450-465; Eobinson v. Lane, 14 Smedes & M. 161; Elting v. 
Scott, 2 Johns. 157-162; Harrison's Devisees v. Baker, 5 Litt. 250-252 ; 
Neilson y. Insurance Co., 1 Johns. 301-304; Boyd v. Bank, 25 lowa, 
255. 

As to the refusai of a new trial by the court below, it has been 
repeatedly held that a new trial is a matter discretionary with the 
trial court. We iind no error in the record, and the judgment of the 
lower court is therefore afflrmed. 
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LEVINSKI T. MIDDLESBX BANKING CO. 

(Circuit Court of Appeals, Fifth Circuit February 7, 1899.) 

No. 735. 

L Damages — Remotbness— Brbach of Contract to Loan Moket. 

Damages based on the estimated rental value of housea that were net 
bullt are not recoverable in an action for breach of a contract to loan the 
plaintilï money to pay for their érection, by reason of which breacb he 
was unable to build them, thougb the purpose for which the loan was 
to be made was understood between the parties, and the défendant was 
to be secured on the houses when buUt. 

9, Rbmotal op Causes— Amount in Controvkrsy — Epfect of Stjstaining De- 

MUREKR TO PORTION OF CLAIMS. 

Where a pétition in a state court discloses claims for damages aggre- 
gatlng over $2,000, and the cause is removed by the défendant luto a 
fédéral court, the subséquent sustaining of exceptions to items of damages 
clalmed, reduclng the amount remalning to less than ?2,000, does not 
affeet the amount in controversy in the suit so as to deprlve the court 
of jurisdiction, where there is no question as to the good falth with 
which the claims were made, and the court should retaln the case for 
trial of the remalning Issues. Parlange, District Judge, dissenting, bolds 
that where the pétition shows on its face that, as a matter of law, less 
than the jurlsdlctlonal amount is recoverable thereunder, as evidenced 
by the sustaining of the exceptions, It appears therefrom afflrmatlvely 
that the "suit did not really and substantlally Involve a dispute or contro- 
versy properly withln the jurisdiction of the court" so as to be legally 
removable, and the court should, on Its own motion, set aside its rullng 
on the exceptions, and remand the case In its entirety to the state court. 

In Errer to the Circuit Court of the United States for the Northern 
District of Texas. 

E. A. Jones, W. M. Sleeper, D. 0. Bolinger, and Geo. Clark, for 
plaintiff in error. 

Bennet Hill and L. M. Dabney, for défendant in error. 

Before FARDEE and McCORMIOK, Circuit Judges, and PAR- 
LANGE, District Judge. 

McCORMICK, Circuit Judge. It appears from the defendant's péti- 
tion for removal, marked "Filed April 5, 1897," that this case was 
then pending in the state district court of McLennan county, Tex., 
and that the plaintiff was then seeking to recover of the défendant 
damages in the sum of $7,600. On the same day, April 5, 1897, the 
state district court made its order of removal, reciting that the court 
having examined the pétition and the bond for removal, and the péti- 
tion showing on its face that the case is removable, and the bond 
being in the terms of the law, the samè is approved by the court, and 
the case is ordered to be removed to the circuit court of the United 
States for the Northern district of Texas for further proceedings. 
On April 25, 1898, the plaintiff filed in the circuit court his second 
amended original pétition, which, according to the practice in Texas, 
took the place of his previous pleading; so that the original pétition 
and the flrst amended original pétition do not appear in the tran- 
script, and the date of their flling, respectively, and the avermenta 
in each, are not shown except by the answer of the défendant, from 
92 F.— 29 
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which it appears that the plaintiff's action was origînally brought 
in the state coùi-t on October 31, 1893, and that the action, as orig- 
înally brought, was on a breach of contract to loan the plaintiff money, 
on the faith of which contract the plaintiff had purchased brick, which 
he was compelled to sell, on account of the defendant's breach, at 
a loss of flOO, and that he had suffered damages for the loss of rents 
foi^ the months of September and October, 1893, to the extent of 
|150 per month, and by reason thereof he was damaged by the de- 
fendant in the sum of $2,000; and on January 23, 1897, the plaintiff 
flled in the state court what purported to be his first amended orig- 
inal pétition, in lieu of his original pétition, and in the amended 
pétition alleged the loss of |200 on the sale of the brick, and niade 
a claim for |6,000 damages for loss of rents, and for f 1,600 on account 
of increased cost of building houses on the premises referred to in 
the original pétition. The second amended original pétition, on which 
the oase proceeded to trial, states the plaintiff's cause of action as 
f oUows : 

"Plaintiff reprësents thatheretofore, to wit, ou or about the 9tli day of June 
1893, the plaintifC and the défendant entered into a contract with each othei- 
whereby, for a proper and légal considération, the défendant undertook and 
agreed to loan to plaintiff the sum of $8,000, for a term beginning on the 9th 
day of June, 1893, and ending on the Ist day of December, 1896, when said 
loan was to mature, and upon which sum so loaned, or agreed to be loaned, 
the plaintiff agreed and contracted to pay to défendant corporation ten per 
cent, per annum Interest thereon, payable semiannually. Plaintiff further 
reprësents that he agreed to exécute to the défendant, as proper and valuable 
security for the payment of the sum of money so contracted to be loaned to 
him by the défendant corporation, a deed of trust in the nature of a niortgage 
upon certain parcels of land, to wit: Lots 3, 4, 5, and 15 feet adjoinlng lot 
5, ont of block 4, in farm lot 24, according to the map of said city of Waco; 
àlso lots 10 and 11, in block 4, forming lot 21 of said city,— ail situa ted in the 
city of Waco, county of McLennan, and state of Texas. Plaintiff allèges that, 
pursuant to the contract and agreement, the plaintiff and his wife, Sarah 
Levinski, executed and delivered to the défendant their two certain promissory 
notes, dated June 9, 1893, one for the sum of $8,000, payable, as aforesaid, 
on the Ist day of December, 1896, and another note for $1,112.89, for the 
semiannual interest installments of four per cent, on the principal note, the 
principal note of $8,000 bearing six per cent per annum Interest; and there- 
after the plaintiff and his wife did exécute, acknowledge, and deliver to the 
défendant corporation a deed of trust in the nature of a mortgage upon the 
above-described property, dated thé 28th of June, 1893, for the purpose of 
seeuring the aforesaid loan evidenced by the notes in aceordance with the 
agreement, and in the form and manner required by the défendant. And 
plaintiff allèges that, although he performe(î his part of the contract as afore- 
said fully and jn eVery respect, yet, nevertheless, the défendant, after the 
performance aforesaid by the plaintiff of hîs part of the contract, wholly 
failed and refused, and still fails and refuses, to advance and pay over to 
the : Plaintiff the sum of monçy f oj: which the notes and deed of trust were 
executed and delivered, althougji the same has frequeutly been demanded of 
the défendant by the plaintiff. Plaintiff further shows and allèges that the 
purpose and object in boiTOwing said surd of money from the défendant cor- 
poration was well understood and known by the défendant corporation at 
and beforç the time when the contract was made, and that the purpose and 
object was to construct and erect dwelling houses upon the real property con- 
veyed by the plaintiff aad wife to the défendant corporation as security for 
the loan, by means of the deed of trust, and described therein as aforesaid, 
which houses wefe to be erected by the plaintiff, with the assént of the de- 
fendant corporation, for the purpose ' of renting the same for profit. And 
the plaintiff allèges that the greater part of the sum of money so agreed to 
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be loaned to him by the défendant, to wit, about the sum of §5,000, was re- 
quired by the défendant to be applied to the construction of the houses on said 
real property so as to enhance the security, and that the last-mentioned sum 
was only to be received by the plaintifC from the défendant as such improve- 
ments were construeted. And plaintitï allèges that the défendant required. 
and It was so agreed, that the plans and spécifications for the houses should 
be submitted to, and approved by, the défendant; and that such plans and 
spécifications were in fact submitted to, and approved by, the défendant cor- 
poration before the exécution and delivery of the notes and deed of trust as 
aforesaid. And plaintifC allèges that, according to the plans adopted by him 
and approved by the défendant, the houses were to be one-story frame cot- 
tages, with front porch, vestibule, parlor, two bedrooms, rear porch, dining 
room, kitchen, and back porch, bathroom, and closet, as shown by copy 
of flcor plans marked 'Exhibit A,' and filed herewilh and made a part of this 
pétition. Plaintiff allèges that, had the défendant corporation complied wlth 
its contract in the premises, be could easily hâve rented the premises and the 
dwelling houses after they had been construeted and built upon the property, 
as it was understood between the plaintiff and the défendant corporation that 
they should be built, for the sum of $30 per month each, that being the rea- 
sonable rental value of each of the houses and premises, it being the under- 
standing and agreement between the plaintiff and the défendant corporation 
in the contract that the plaintiff was to erect eight dwelling houses on the lots 
of land; and that, had the défendant corporation complied with its contract 
and engagement as aforesaid, plaintifC would hâve received for the houses a 
rental of $30 lier month for each, amountiug in tlie aggregate to the sum of 
$240 per month; and that the interest which tlie sum of uioney should bear, 
according to the agreement of the parties, would amount to S06.G6 per month, 
or about that sum. And plaintiff allèges that his profits on the reniais, which 
profits were contemplated and understood by the parties plaintifC and défendant 
at the time the contract was entered into, would hâve aniounted, after paying 
ail expenses and interest, to the sum of $175 per month froni and after the Ist 
day of September, 1893, until the Ist day of November, 1896. For plaintiff 
shows to the court, and allèges, that at and before the time the défendant 
breached the contract as aforesaid it was informed by the plaintiff, and knew. 
that owing to the then stringeney of the money marliet it would be impossible 
for the plaintifC to procure the money from any otlier source; that after the 
failure and refusai of the défendant corporation to comply with its contract in 
the premises tlie plaintiff made cvery elf ort in bis power to procure the sum 
of money so agreed to be loaned by the défendant corporation to the plaintiff 
from other sources, but wholly failed, and was unable to borrow the sum of 
money, or any part thereof, until on or about the 14th day of August, 1890. 
when the plaintiff on said last-named date was enabled to procure a loan upon 
the property for a portion of the amount of money agreed to be loaned to 
plaintiff by the défendant corporation, with which money the plaintifC lias 
erected some houses upon the property, which houses hâve been paying him 
rent, as aforesaid, at the rate of .$30 per month from and after November 1. 
1896. And from said 9th day of June, 1893, to said Xovember 1, 189G, the 
plaintiff was, by the wrongful act of the corporation défendant and its breaeh 
of contract, deprived of rents and profits accruing from the property as con- 
templated by the parties, and at the rate aforesaid. Wherefore, and by reason 
of the premises, and the failure of the défendant corporation to pay over 
to the plaintifC the sum of money and to carry out its contract as it had agreed 
to do, the plaintiff has been damaged in the sum of $6,000, for which dam- 
ages the plaintiff now sues. Plaintitï further allèges that, at the time said 
contract was entered into between the plaintiiï and the défendant corporation, 
he (the plaintiff) had entered into a building contract with a contractor and 
builder to build and construct and complète the eight houses at and for the 
sum of $750 each; that sinee the breaeh of contract, by reason of increased 
priées of building material and labor, the plaintifC has been unable to build, 
construct, and complète the houses for less than the sum of ,$950 each, for the 
reason that the contractor who ofCered and agreed to build the houses for $750 
each thereafter refused to build the houses for that sum, and the plaintifC 
was unable to secure the houses built for less than the sum of $950 each. 
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whereby the plaintiff has been further damaged In the additional surb of 
$1,600 by reason of the breaoh of' contract onthe part of the défendant cor- 
poration. PlaintifC further allèges that, depending upon the contract and the 
good f aith and integrity of the défendant corporation in carrying the same 
into proper effect, and believing that the défendant corporation would carry 
ont the same according to the terms of its contract and agreement, the plain- 
tiff purchased $600 worth of briclc to be used in the construction of the 
houses, for which brick the plaintiff was compelled to pay the then market 
priée of $600, and thereafter, by reason of the breach of contract of the 
défendant corporation and the inability of the plaintiff to secure money 
wherewith to proceed with the construction of the houses, he was forced to 
sell the brick for the sum of $400, that being the reasonable market value 
of the brick at the time of sale, whereby, and by reason of the breach of 
contract, plaintiff has been further damaged in the additional sum of $200 
by reason of the défendant' s failure to carry out its contract as aforesaid, 
for which sum he hère now sues." 

To this pétition tlie défendant submitted a gênerai demurrer and 
four spécial exceptions, the first of the latter being to that part of 
the pétition in which the plaintiff claims damages by reason of the 
loss of rents from the Ist of September, 1893, until the Ist of Novem- 
ber, 1896, because the damages thus claimed are remote, contingent, 
spéculative, and uncertain, and do not appear from the allégations to 
hâve been within the contemplation of the parties when the con- 
tract was made, and are not shown to hâve arisen directly out of the 
alleged breach of the defendant's contract. The other spécial excep- 
tions are directed to that part of the pétition which claims |1,600 
increased cost of erecting the buildings that it was in contemplation 
to hâve erected at the time of contracting with the défendant. The 
défendant at the same time, but in due order of pleading, submitted 
the gênerai issue and spécial pleas of the statute of limitation. 

The cause came on for trial, and the resuit is shown in the f ollow- 
ing minute: 

"On this the 26th day of April, 1898, the above-entitled cause coming on 
regularly to be heard, came the plaintiff and the défendant, by attorueys, 
and both announced ready for trial. And the defendant's gênerai and spécial 
exceptions to the plaintiff's second amended original pétition being presented 
to the court, and the court having heard the exceptions and having consid- 
ered of the pleadings, and having heard argument of counsel thereon, the 
court is of the opinion that the defendant's spécial exception No. 1, as shown 
in its flrst amended original answer, is well taken, and should be sustalned, 
in so far as the same excepts to so much of the plaintiff's cause of action as 
sets forth his demand for the sum of six thousand dollars damages for rents 
that the plaintiff would bave obtained from houses which he would hâve 
built but for the breach of the defendant's alleged contract to lend the 
plaintiff money, and it is therefore considered by the court that the exception 
be, and it is hereby, sustained; to which ruling of the court the plaintiff 
excepted, and prayed that his bill of exceptions should be accordingly sealed 
by the court. And plaintiff' having in open court refused to amend his plead- 
ings, and it appearing to the court from the face of the plaintiff's ijetition 
that, after sustainlng the exception to the plaintiff's claim for damages for 
the sum of six thousand dollars for rents, the plaintiff's remaining cause of 
action is for a sum less than two thousand dollars, exclusive of interest and 
costs, to wit, for the sum of $1,800, and that this court has no jurisdlction 
thereof, and that the suit should be dismissed, it is therefore considered by 
the court that the suit be dismissed, and, that this court take no further cog- 
nizance thereof, and that the défendant' recover of the plaintiff ail costs in 
this behalf expended, for which let exécution issue; to which action of the 
court the plaintiff then and there excepted, and prayed that his bill of excep- 
tions be »ealed accordingly." 
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The first eiror assigned is: The circuit court erred in sustaining 
spécial exception No. 1 of défendant to the plaintiiï's pétition, be- 
cause in the pétition the plaintiff in error did not sue for the rents, 
as stated, but sued for damages, and the rents, being in the nature 
of profits contemplated by the parties in the contract, furnished a 
légal basis for the estimation of such damages. Counsel for the 
plaintiff in error contend that profits are recoverable as damages for 
a breach of contract when they are not remote or spéculative, and it 
clearly appears that such profits were in contemplation of the par- 
ties, in entering into the contract, as the natural and probable resuit 
of the contract, and that rents constitute the safest basis in the 
estimation of such damages, because they are easily susceptible of 
proof. 

The fundamental rule, as announced in Hadley v. Baxendale, 9 
Exch. 341, is: 

"Where two parties hâve made a contract, which one of them has broken, 
the damages which the other party ought to receive in respect of such breach 
of contract should be such as may fairly and reasonably be considered, either 
arising naturally, — that is. according to the iisnal course of things. from 
such breach of contract itself,— or such as may reasonably be supposed to 
hâve heen in the contemplation of both parties at the time they made the 
(contract, as the probable resuit of the breach of it. Noav, if the spécial cir- 
cumstances under which the contract was actually made were communicateil 
by the plaintifCs to the défendants, and thus known to Ixjth parties, the dam- 
ages resulting from the breach of such a contract, which they would rea- 
sonably contemplate, would be the amount of injury which would ordinarily 
foUow from a breach of contract under thèse spécial circuinstances so known 
and communicated." 

At the trial it appeared that the plaintitïs carried on an extensive 
business as millers at Gloucester, and that on the llth of May their 
rnill was stopped by a breakage in the crankshaft by which the mill 
was worked. The steam engine was manufactured by Messrs. Joyce 
& Co., engineers, at Greenwich, and it became necessary to send the 
shaft, as a pattern for a new one, to Greenwich. The fracture was 
discovered on the 12th, and on the ISth the plaintiff s sent one of theJr 
servants to the ofiice of the défendants, who were well-known car- 
riers, trading under the name of Pickford & Co., for the purpose of 
having the shaft carried to Greenwich. The plaintiffs' servant told 
the clerk that the mill was stopped, and that the shaft must be sent 
immediately; and, in answer to the inquiry when the shaft wonld be 
taken, the answer was that if it was sent up by 12 o'clock any day it 
would be delivered at Greenwich on the foUowing day. On the fol- 
lowing day the shaft was taken by the défendants before noon for the 
purpose of being conveyed to Greenwich, and the sum of two pounds 
and four shillings was paid for its carriage for the whole distance. 
At the same time the défendants' clerk was told that a spécial entry, 
if required, should be made to hasten its delivery. The delivery of 
the shaft at Greenwich was delayed by some neglect, and the consé- 
quence was that the plaintiffs did not receive the new shaft for sev- 
eral days after they would otherwise hâve done, and the T»orldng 
of their mill was thereby delayed, and they thereby lost the profits 
they would otherwise hâve reeeived. After discussing the applica- 
tion of the fundamental principle above announced to the particular 
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case then atibar, tbe court of exchequer conclude: "The judge ouglit, 
therefore, to haïKe told the jury that, upon the facts then before them. 
they ought notito take the loss of profits into considération at ail 
in estimating the damages." 

Counsel for the plaintift' in error in their oral argument and in 
their printed brief cite with confident emphasis the case of Brownell 
V. Ohapman, 84 lowa, 504, 51 N. W. 249. The opening paragraphs 
of the opiixion in tliat case;, are in thèse words: 

"Lake Manawa Is a small Ig-lie In the; yicinity of Couneil Bluffs, In Potta- 
wattamie oounty, and is a summer and pleasure resort. Beats are used on 
the, lake for the accommodation of visitors, and among them was one known 
as the 'M. F. Rohrer,' belonging to the défendant. The hoat was operated 
on the laké in the season of 1888, ajid the boilers and machinery contracted 
for, as known to the parties, were to refit the boat for use in the season of 
1889. A breach of the contraet on the part of the plaintifE, by a failure to 
deliver within the time, is not questioned, and the important question in this 
appeal is as to the proper measure of damages. The superior court admitted 
évidence to show and instructed the jury on the theory that the measure of 
damage was the rental value of the boat during the time that the défendant 
was deprived of its use in conséquence of the breach." 

The contraet in this case was made April 12, 1889, and by it the 
contractors guarantied to deliver and set up the machinery in 30 
days from April 13, 1889. There was a failure on their part to de- 
liver for 18 days after the time specifled in the contraet. During 
thèse 18 days the défendant lost entirely the use of his boat. The 
court held that the value of such use, where it is proximate, and not 
spéculative or uncertain, is the damage the défendant suffered. And 
it answered the contention that the boat in question had no established 
rental value, saying: 

"By this it is meant that tlie boat had never beeu rented. But it will not 
do to say that because an article has never been rented it lias no rental value, 
any more than it would to say that because an article has never beeu sold 
it has no market value. , We should assume that an article sultable and 
adapted for use at a time and place has both a market and a rental value, 
at least until the contrary appears." 

The court sustained the action of the superior court, and aflQrmed 
the judgment. 

In Eogers v. Bemus, 69 Pa. St. 432, Bemus was bound by his con- 
traet with Eogers to build the foundation of a sawmill, and to furnish 
the money necessary to erect the mill (of which one-half should be at 
his own expense), ail before the expiration of the year 1859, and 
afterwards to furnish the means to start and run the mill. Eogers, 
who was a carpenter, had the superstructure ready to put up in the 
year 1859, but Bemus did not hâve the foundation flnished ready to 
reçoive it until the latter part of the year 18C1. By the contraet the 
parties were to be partners in running and operating the mill, and 
the expense of the érection, structure, and putting it up and stocking 
it, was to be paid flrst out of the earnings of the mill. On the trial 
Eogers offered to prove what would hâve been a fair rental value 
for the mill, and to prove the net profits the mill would hâve made. 
The trial judge sustained the objection to both thèse offers, and di- 
rected a verdict for nominal damages. The suprême court agreed 
with the trial judge that the probable net profits of an unflnished water 
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sawmill were too remote, contingent, and spéculative to be the founda- 
tion of a verdict for damages. They add: 

"But tliis cannot lie said of the fair reiital such a mill would bring. The 
rontal of the property is entirely distinct froui the business to be done upon 
it. ïhe owner eau always rent it for somethiug near its yearly value, and 
bas uothlng to do with the resnits of the business whlch belongs to the 
tenant, who calculâtes his probabilities of profit or risks wheu he rents. 
The breach of the covenants of Benuis in this case exists in the delay of per- 
formance, uot in an entire nonperformance. The delay, therefore, was a mat- 
ter directly within bis vlew when he deelined or neglected to perlorui, and the 
direct injury in conséquence of delay was the loss of the use of the mill. This 
might be fairly measured by the rental such a mill would bring. It is no 
more uncei-tain than the standard of damages for the use and occupation of 
property where the party has had the use of it. The mill herc had itself to 
show for the thing to be used, so that an estimate of the value of its use was 
fairly wlthin the range of compétent évidence." 

In Manufacturing Co. v. l'incli, 91 Micli. 15G, 51 N. W. 930, the 
manufacturing coiupany had contracted to put certain macliinery in 
a flouring mill for l'inch, and to do the same within 10 days from 
the time it began the work. Pinch was compelled to keep his mill 
idle longer than 10 days, because of the fault of the conipany in not 
fulfllling its contract as to the time of performance. The court held 
that Pinch was entitled to recover as damages the value of the use 
of the mill while it was so kept idle by the plaintiiî's fault. 

In Witherbee v. Meyer, 155 N. Y. 44(5, 50 N. E. 58, the défendant 
had obligated himself to furnish suilicient water power to run and 
operate shafting, gearing, millstones, machines, and niachinery con- 
tained in a certain gristmill. Ile furnished water power equal to 
12 horse, when the proof showed that 35 to 38 horse power was re- 
quired to run the mill in a proper and efficient manner. The court 
held that the measure of damages was the diiïerence between the 
rental value of the mill and macliinery with the power contracted for 
and its rental value with the power actually furnished. 

The cases above set otit are sufflcieut to illustrate the rule and its 
application to the case we are considering. It would be tedious and 
unprofltable to review the numerous other cases which counsel hâve 
cited, and concerning M'hich we only remark that we flnd in them 
nothing that will support the claim of the plaintiff to the |G,000 
damages, or any part of it, as averred in his pétition. It will be 
observed that, in each of the above cases in which it was held that 
the loss of rent was the proper measure of the damage, the party 
against whom damages were sought had contracted to do what was 
directly necessary to enable the claimant to use the property, that 
was in existence and in the claimant's possession and control, for the 
use to which it was to be put, and of which both parties had full 
knowledge. Hère the claim is made for damages to be measured by 
the estimated rent of houses which were not built at the time the 
contract to advance money was made. The défendant did not con- 
tract to build them. In another part of the pétition, and as the basis 
of a claim for other damages, it is alleged that the plaintifE had entered 
into a building contract with another person to build and construct 
and complète the houses for the sum of |750 each. But it is not 
averred that this fact was made known to the défendant; and, if it 
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had been so made known, it is witWn the bouuds of reasonaMe possi- 
bility that the contractor to build might hâve breached his contract. 
And the flnancial conditions that prevented the plaintiff from obtain- 
ing the money from some other source might hâve operated to prevent 
the plaintiff from obtaining cash-paying tenants for each of his houses 
at a rate that would hâve yielded, net, mofe than 10 per cent, per 
annûm on the cost of the houses. It seems to us that the conditions, 
gênerai or local, or both, which for the space of three years prevented 
the plaintiff from procuring the money from any other source, at the 
highest rate of conventional interest permissible by law, on the same 
security, which had been unimpaired by any act of the défendant, 
shows how intensely uncertain and spéculative were the anticipated 
profits which the plaintiff expected to dérive from the rental of the 
houses that he contemplated building. No one of the cases to which 
we hâve been referred, nor any case with which we are acquainted, 
goes to the extent of aathorizing, on the breach of a contract for 
the loan of money, the recovery of damages to be measured by the 
estimated value of the rental of houses not erected at the time the 
contract to loan was made and breached, and which houses the party 
contracting to make the loan did not obligate himself to build, and 
none of which were built until more than three years had elapsed 
after the alleged breach, and conditions had so greatly changed that 
the plaintiff could procure a loan of the money, or some part of it, 
from other sources. We therefore conclude that the circuit court 
did not err in sustaining exception No. 1 to the part of the pétition 
which claimed thèse uncertain damages. 

The other error assigned is the dismissal of the plaintiff's suit. 
The Judgment in this case recites that, after the ruling on the demur- 
rer which we hâve just discussed, the plaintiff having in open court 
refused to amend his pleadings, and it appearing to the court from 
the face of plaintiff 's pétition that, after sustaining the exception 
to the plaintiff's claim for damages for the sum of |6,000 for rents, 
"plaintiflf's remaining cause of action is for a sum less than |2,000, 
exclusive of interest and costs, to wit, for the sum of |1,800, and that 
the circuit court bas no jurisdiction thereof, and that the suit should 
be dismissed, it is therefore considered by the court that the suit 
be dismissed, and that the court take no further cognizance thereof, 
and that the défendant recover of the plaintiff ail costs in this behalf 
expended, for which let exécution issue." Counsel for the plaintiff 
in error contend that the jurisdiction of the court is flxed by the 
amount for which the plaintiff sues, that this is the amount in con- 
troversy, and that, jurisdiction having attached, the court should 
hâve proceeded to trial. The language of the flfth section of the act 
of 1875 is: 

"That If in any suit commeneed in a circuit court, or removed from a state 
court to a circuit court of tlie United States, it sliall appear to tlie satisfaction 
of tiie circuit court, at any time after sucli suit lias been brouglit or removed 
tliereto, tliat sucli suit does not really and substantially ihvolve a dispure or 
controversy properly within tlie jurisdiction of said circuit court; or that 
the parties to said suit hâve been improperly or coUusively made or joined, 
either as plaintiff s or as défendants, for the purpose of creating a case cog- 
nizable or removable under this act, the said circuit court shall proceed no 
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further therein, but shall dlsmiss the suit or remand it to the court from 
whieb it was removed, as justice may require, and sliall malie sueb order 
as to costs as sliall be just." 

We note this language in the brief of counsel for tlie défendant in 
eiTor : 

"Tliough we maintaln tliat it is elear from the face of the pétition that 
ail plaintiff iu error's claim, except ,î;200, is mauifestly suliject to gênerai 
(lemurrer, yet we admit that tlie nsatter in dispute, which gave .iurisdiction 
to the circuit court below, was the whole aniount sued for by plaintiff; and 
we do not allège or claim that his daim for damages was colorable, or not 
made in good faith." 

Althoiigli tlie plaintiffs original pétition and liis flrst amended 
original pétition, both of wliieli were filed in the state court, do not 
appear in the transcript, as aiready stated, and for the reasons stated, 
there is nothiiig to show or to indicate that there is any substantial 
différence, so far as tlie question of jurisdiction is involved, between 
llie first amended original pétition, whieh eonstituted the plaintiff's 
pleadings at the tirae of the removal, and the second amended orig- 
inal pétition, which eonstituted the plaintiff "s pleadings at the time 
of the trial. "The circuit courts hâve jurisdiction where the matter 
in dispute exceeds, exclusive of interest and costs, the sum or value 
of two thousand dollars." Act 1888 (2.5 Stat. 434). This language 
cornes down from the act of tlie 24tli of Keptember, 1789, where it 
was used in référence to the jurisdiction of the suprême court on 
appeal or writ of error. It was iirst construed in the case of Wilson 
V. Daniel, 3 L>all. 400. There was a diversity of opinion, but the 
prevailing opinion was that, to ascertain the matter in dispute, the 
suprême court sliould recur to the foundation of the original contro- 
versy, or the matter in dispute, when the action was instituted; that 
the descriptive v.'ords of the law point emphatically to this criterion, 
and, in common understanding, the thing demanded (as, in that in- 
stance, the penalty of the bond), and not the thing found, constitutes 
the matter in dis^jute between the parties. The dissenting judges fded 
opinions, substantially to the effect that, in their view, what was in 
dispute on the writ of error was the matter the sum or value of which 
must exceed $2,000 in order to support the jurisdiction of the suprême 
court. Thereafter the cliief justice, on behalf of the majority, an- 
nounced that it was not intended to say that on every such question 
of jurisdiction the demand of the plaintiff is alone to be regarded, but 
that the value of the thing put in demand furnished the rule. The 
nature of the case must certainly guide the judgment of the court, 
and whenever the law makes a rule that rule must be pursued; say- 
ing, for illustration, in an action in debt on a bond for £100, the prin- 
cipal and interest are put in demand, and the plaintiff can recover no 
more, though he may lay his damages at £10,000. The form of the 
action, therefore, gives in that case the légal rule. In the case of 
Gordon v. Ogden, 3 Pet. 32, Chief Justice Marshall says: 

"The jurisdiction of the court has been supposed to dépend on. the sum or 
matter in dispute in this court, not on that which was in dispute in the 
circuit court. If the writ of error be brought by the plaintiff below, then 
tbe sum which his déclaration shows to be. due may still be recovered, should 
the judgment for a smaller sum be reversed, and consequently the whole sum 
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elaiirièd Is still In dispute. But, If the writ of eTror te brought by tli« die- 
ffendant In the original action, the jvidgment of this court can only affirm 
that of the circuit court, and consequently the matterin dispute camiot ex- 
ceed the amonut of that judgment. Notliing but that judguieut is lu dispute- 
between the parties. The counsel for the plaintiff in error relies on the case 
of Wilson V. Daniel, supra. That case, it is admitted, is in point. It turns 
on the principle that the iurisdiction of this court dépends on the sum whi'ch 
was in dispute before the judgment was rendered iu the circuit court. Air 
though that case was decided by a divided court, and altliough we flrinlc 
that, upon the true construction of the twenty-second section of the judieiary 
act, the jurisdiction of the court dépends upon the sum in dispute between 
the parties, as the case stands upon the writ of error we sliould be much in- 
elined to adhère to the décision in Wilson v. Daniel, had not a eontrary prac- 
tice since prevailed. In' Ooo'ke v. Woodrow, 5 Cranch, 13, this court said. 
'If the judgment below be for the plaintiff, tliat judgment ascertains tlie 
value of the matter in dispute.' This, however, was said in a case in 
which the défendant below was plaintiff: in error, and in which the judgment 
was a sufflcient sum to give jurisdiction. The case of Wise v. Turnpilîe Co.,, 
7 Cranch, 27G, was dismissed because the sum for which judgment was ren- 
dered in the circuit court was not sufflcient to give jurisdiction, altliough the 
claim before the commissioners of the road, which was the cause of action 
and the matter in dispute in the circuit court, was sufflcient. The reporter 
adds that ail the judges were présent. ,Since this décision, we do not recol- 
lect that the question has been ever made. The silent practice of the court 
has conformed to it. The reason of the limitation is that the expense of lit- 
igation in this court ought not to be incurred nuless the matter in dispute 
exceeds two thousand dollars. This reason applies only to the matter iu dis- 
pute between the parties in this court." 

In the case of Smith v. Greenhow, 109 U. S. 6G9, 3 Sup. Ct. 421, 
the value of the property taken is stated in the déclaration to be 
flOO, while the damages for the alleged trespass were laid at |f),000. 
No circumstances of malice or of spécial damage were averred. The 
circuit court remanded the case on the ground that the matter în 
dispute did not exceed the sum or value of |500. The judgment of 
the circuit court remanding the case was reversed by the suprême 
court. That court said: 

"We cannot, of course, assume, as a matter of law, that the amouut laid, 
or a less amount, greater than $500, is not recoverable upon the case stated 
In the déclaration. • • * But if tlie circuit court had fotmd, as matter 
of faet, that the amount of damages stated in the déclaration was colorable, 
and had been laid beyond the amount of a reasonable expeetation of recovery, 
for the purpose of creating a case removable under the act of congress, so 
that, in the words of the flfth section of the act of 1875, it appeared thjit the 
suit 'did not really and sulistantially iuvolve a dispute or controversy properly 
within the jurisdiction of said circuit court,' the order remanding it to the 
Btate court could haye been siistalned." 

In Barry v. Edmunds, 116 U. S. 550, 6 Sup. Ct. 501, this subject 
is thoroughly discussed, and we note the f ollowing : 

"The amount of damages laid in the déclaration, however. In cases wbere 
the law glves no rule, is not conclusive upon the question of jurisdiction; but 
If, upon the case stated, there could legally be a recovery for the amovmt 
necessary to the jurisdiction, and that amount is claimed, it would be neces- 
sary, in order to defeat the jurisdiction, since the passage of the act of Mardi 
3, 1875, for the court to find, a^ matter of fact, upon évidence legally suffi- 
eient, 'that the amount of damages stated in the déclaration was colorable, 
and had been laid beyond the amount of a reasonable expeetation of recovery, 
for the purpose of creating a case' within the jurisdiction of the court. ïhêu 
it would appear to the satisfaction of the court that the suit 'did not really 
find substantially Involve a dispute or controversy properly within the juris- 
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diction of said circuit court.' * * * Cases, as we iiave already seen, may 
exjst, wliere a mie of law, as in certain cases ex contractu, in which the 
amount recoverable is liquidated by tlie terms of tlie agreeinent, fixes the 
limit of a possible reeovery. Such was the case of Lee v. Watson, 1 Wall. 
337, where it apiieared 'that in the progress of the cause an auiendment was 
made in the amount of damages claimed, for the purpose of bringing the (;ase 
within the appellate jurisdiction of this court.' As was said in Hilton v. 
Dickinson, 108 U. S. 165, 2 Sup. Ct. 424, 'it is undoubtedly true that, until 
it is in some way shown by the record that the sum demanded is not the 
matter in dispute, that sum will govern in ail questions of jurisdiction; but 
It is equally true that, -when it is shown that the sum demanded is not the 
real matter in dispute, the sum shown, and not the sum demanded, will pre- 
vail.' " 

Before the act of 1875 was passed, it had been held that the circuit 
courts could not of their own motion take notice of colorable assign- 
ments or transfers to create cases for tlie jurisdiction of the courts 
of the United States, and that in the absence of a plea in abatement 
or to the jurisdiction, under which the proof could be adniitted, such 
proof could not be received or heard. Subject to the limitations 
named in the act, that statute (1875) authorized either party to a suit 
in a state court to remoA'e the same to the circuit court, and was 
considered and construed by the suprême court to open wide the 
door for fraud upon the jurisdiction of the court by collusive trans- 
fers, so as to make colorable parties, and create cases cognizable by 
the courts of the United States, and was held in Williams v. Nottawa, 
104 U. S. 209, to hâve changed the rule which had theretofore obtained, 
so far as to allow the court at any time, without plea and without 
motion, to stop ail further proceedings and dismiss the suit the mo- 
ment a fraud on its jurisdiction was discovered. 

In Hartog v. Memory, 116 U. S. 588, 6 Sup. Ct. 521, this language 
occurs : 

"If, from any source, the court is led to suspect that its jurisdiction has 
been imposed upon by the collusion of the parties, or in any other way, it 
may at once, of its own motion, cause the necessary inquiry to be made, 
either by having the proper issue joined and tried, or by some other appro- 
priate form of proceeding, and act as justice may require for its own pro- 
tection against fraud or imposition." 

In Schunk v. Moline, Milburn & Stoddart Co., 147 U. S. 500, 15 
Sup. Ct. 416, the plaintiff sued in the circuit court on several notes, 
amounting in the aggregate to over $2,000, of which $1,664.04 was 
not then due. The suit was by attachment, which it was claimed that 
the local statute authorized to be brought on a debt not yet due. 
The circuit court sustained its jurisdiction, and its judgment was 
affirmed by the suprême court. In the opinion announcing the déci- 
sion of the suprême court we note this language: 

"Suppose there were no statute in Nebraska like that referred to, and the 
plaintiff filed a pétition exactly like the one before us, excepting that no at- 
tachment was asked for, and the right to recover anything was challenged 
by demurrer; would not the matter in dispute be the amount claimed In the 
pétition? Although there might be a perfect défense to the suit for at least 
the amount not yet due, yet the fact of a défense, and a good défense, too, 
would not affiect the question as to what was the amount in dispute. Sup- 
pose an action were brought on a nonnegotiable note for $2,500, the consid- 
ération for which was fully stated in the pétition, and which was a sale of 
lottery tickets, or any other matter distinctly prohibited by statute; can there 
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be a dOTibt that the circuit court would liave jurisdiction? Tliere would be 
presentefl a claim to recoTer the $2,500, and, wlietUes that claim was sus- 
tainable w not, that would be the real sum in dispute. In short, the fact of 
a valid' défense to a cause of action, although apparent on the face of the 
pétition, does not diminish the amount that is clalmed, nor détermine what 
is the matter in dispute; for who can say in advance that that défense will 
be presented by the défendant, or, if presented, sustained by the court? 
We do not mean that a elalm evidently flctitious, and alleged simply to create 
a jurisdictional amount, is sufllclent to give jurisdiction." 

In Vance v. W. A. Vandercooli Co., 170 U. S. 469, 18 Sup. Ct. 650, 
the action was for tlie recovery of personal pi'ôperty, and for dam- 
ages for its détention. The value of the personal property was al- 
leged to be, and shown to be, |1,000. The circuit court found dam- 
ages for détention, also, in the sum of |1,000. In that case the su- 
prême court, speaking in an opinion by Mr. Justice White, say : 

"The courts of South Carolina, as we hâve seen, hâve held that in an action 
of trover consequential damages are not recoverable, and hâve also held 
that in the action of claim and delivery damages for the détention must hâve 
respect to the property, and to a direct Injury arising from the détention. 
Destruction of business not being of the latter character, it foUows that the 
spécial damages averred in the coniplaint Were not recoverable. It rcsults 
that as the plaintiff's action was solely one for claim and delivery of prop- 
erty alleged to hâve been unlawfully detained, and for damages for the 
détention thereof, the amount of recovery depended first upon the alleged 
value of the property, which In the présent case was one thousand dollars, 
and sueh damages as it was by opération of law allowed to reeover in the 
action in question. As, however, by way of damages lu an action of this 
character, recovery was only allowable for the actujil damage caused by the 
détention, and could not embrace a catise of damage which was not in légal 
contemplation the proximate resuit of the wrougful détention, and suc-h re- 
covery was conflned, as we hâve seen, to interest on the value of the prop- 
erty, it results that tliere was nothing in the damages alleged in the pétition, 
and properly recoverable, adéquate, when added to the value of the pro])erty. 
to hâve eonferred upon the court jurisdiction to hâve entertained a consid- 
ération of the suit." 

In Texas, where this case arose, distinctions in forms of action 
do not obtain. The method of pleading is by pétition and answer, 
and each suit is an action on the case. The state court, in which this 
suit was brought, has jurisdiction of controversies in which the mat- 
ter in dispute amounts in value to $500. The plaintiff claimed f 7,800, 
ail grounded on an alleged breach of contract on the part of the 
défendant The défendant is a citizen of the state of Connecticut; 
and, if the matter in dispute exceeds the value of |2,000, the défend- 
ant had a right, upon making application in proper time, and in the 
proper manner, as it did, to hâve the case removed to the circuit 
court. However confident the défendant may hâve been that the 
plaintiff's pétition was subject to gênerai demurrer or to spécial de- 
murrer, it could not, and its coiinsel could not, tell in advance what 
would be the ruling of the court on défenses of this character. It had 
the right to bave ail issues of law, equally with issues of fact, sub- 
mitted to the circuit court for trial. It had the right to hâve its 
demurrers ruled on by the circuit court, to the same extent that it had 
the right to hâve that court pass upon its objections to the introduc- 
tion of proof offered. The défenses that appear on the face of the 
plaintiff's pleadings are properly interposed by demurrer. The cir- 
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cuit court recognized the right of the défendant to remove this case 
for the purpose of submitting and having tried demurrers to the 
plaintiff's pleading. It took jurisdiction, and heard the parties in 
their dispute on the questions of law presented by the demurrers. 
The record affirmatively shows that it sustained the spécial demurrei' 
No. 1. The record shows, by implication, tliat the gênerai demuri-ei- 
and the other spécial demurrers were not sustained. The order sus- 
taining the spécial demurrer No. 1 was not such a final judgmeut in 
the case that the party aggrieved thereby could sue out a writ ot 
error and hâve the ruling of the trial court reviewed. If the circiur 
court had jurisdiction to make the ruling on the demurrer. it could 
only be by reason of its having jurisdiction of the case; and, as th(' 
demurrer sustained did not go to the whole case, the ruling thereon 
was, from its very nature, an interlocutory order. The plaintiff had 
the same right to stand on his pleadings that he would hâve had if ail 
the demurrers or the gênerai demurrer had been sustained. His 
pleading may hâve been as good as his case permitted. But, whether 
it was or was not, he had the right to act on his own opinion of its 
sufficiency, and the right to hâve the adverse ruling thereon reviewed 
and tested by the appellate court. If the demurrer sustained had 
gone to the whole case, and the plaintiff had declined to amend, his 
case would hâve been dismissed, not because the court was without 
jurisdiction to try it, but because the court had jurisdiction, and had 
tried it fully, and rendered judgment against him, to review which he 
could sue ont a writ of error. The reason for not granting the right 
to appeal or to take a writ of error from an interlocutory order is the 
tax that the exercise of such a right would impose on the tribunals 
and the parties litigant. The interest of such parties and of the 
public requires that the whole case should be tried to final judgment. 
To hold that the circuit court had jurisdiction to act on the demurrer, 
and that, having exercised that jurisdiction to the extent of sustain- 
ing the demurrer to a part of the plaintiff's case, it thereby lest juris- 
diction to proceed further and try the whole case, it seems to us, is 
équivalent to holding that the court may by its ruling on one issue 
in a case deprive itself of jurisdiction to pass upon the other issues. 
Of course, the ruling on the one issue may be such that the other issues 
become immaterial or ineffective. This, however, is to be judged of 
by the court in tlie exercise of its jurisdiction. It seems clear to us 
that where there is no cause to suspect that the action is colorable, 
or brought or prosecuted with the purpose and effect of perpetrating 
a fraud upon the jurisdiction of the court, and the amount in good 
faith claimed is within the jurisdiction, the trial court should not re- 
mand or dismiss the case, unless, from the nature of the action, it is 
apparent that the plaintiff cannot recover an amount within the juris- 
diction of the court. It having appeared to the circuit court that the 
plaintiff's pleadings not subject to demurrer showed matter in dispute 
of the value of $1,800, the plaintiff having brought his suit in the 
state court, which had jurisdiction of amounts exceeding $500, and the 
case having been removed to the circuit court by the défendant, w'ith- 
out any collusion with the plaintiff, and without any consent upon his 
part, further than his ready submission to and récognition of its 
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right to remove, it seems too cleai^ifor argument that the circuit court 
should not hâve dismissed his case, but should eithep hâve tried it, or 
hâve remanded it to the state court for trial. As the lavi' now is, a 
judgment of the circuit court remanding a case cannot be reviewed on 
a writ of error to that court. If, after ruling on the demurrer, the 
circuit court had remanded this case, in what condition would it hâve 
returned to the state court? The ruling on the demurrer did not 
change the plaintiflf's pleadings. It only construed the légal eflect 
of the pleading to be that the plaintiiï did not show a cause of action 
for an amount in value exceeding |2,000, and that, therefore, the cir- 
cuit court could not acquire or exercise jurisdiction of the case, fur- 
ther than to make the order to remand. The case would therefore 
return to the state court in the same condition that it was when the 
order of removal was made. The state court would not — no court 
could — recognize rulings made by another court which had no juris- 
diction of the case in which the rulings were made. The défendant 
in error would be denied its right to hâve the questions presented 
by the demurrers tried by the circuit court, and its position would be 
no better, if, after our taking jurisdiction of this writ of error, and 
sustaining the action of the circuit court in its rulings on the demur- 
rers, and reversing the judgment of that court dismissing the case, we 
should now remand the cause to the circuit court with the direction to 
that court to remand the cause to the state court. It is therefore 
ordered that the judgment of the circuit court is reversed, and the 
cause is remanded to that court, with direction to reinstate the action, 
and to otherwise proceed therein in conformity with the views herein 
expressed, and according to law. 

PARLANGE, District Judge (dissepting). The plaintiff below al- 
leged that the Middlesex Banking Company bound itself to advance 
him |8,000, and knew that he intended, with the larger part of the 
money, to build certain houses. He alleged that the Middlesex Bank- 
ing Company failed and refused to comply with its obligation to fur- 
nish the money, the resuit being that the plaintiff below was unable 
to build the houses. He claimed damages to the amount of $7,800, 
consisting of the f ollowing items : Loss of rent which plaintiff below 
claimed he would hâve received if he had not been prevented from 
building the houses, $6,000; increase of the cost of building the 
houses caused by delay in obtaining money, $1,600; loss on the sale of 
bricks, which, on account of the failure of the Middlesex Banking 
Company to furnish the money, the plEiintiff below was compelled to 
sell at a sacrifice, $200. The défendant below having flled a gênerai 
demurrer and also four spécial exceptions, the first of which was to 
the claim for spéculative rents, amounting as stated to $6,000, the 
trial court sustained said first spécial exception. The remaining 
claim in the suit (increase in cost of building and loss on bricks) 
amounted only to $1,800. Upon the refusai of the plaintiff below to 
amend his pleadings, the trial court dismissed the suit on the ground 
that, the amount then involved being less than $2,0Q0, the court had 
no jurisdiction. 
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I agrée fully with this court that the claim for spéculative rentals 
could not, as inatter of law, be sustained. I also agrée with this 
court that it was error to dismiss the suit as to the remaining claims, 
aggregating |1,800. But it is clear to me that the cause in its en- 
tirety should hâve been remanded to the state court, and I am con- 
strained to dissent from the proposition that the circuit court should 
hâve proceeded with the suit and tried the remaining claims. In my 
opinion, it is apparent upon the face of the pleadings, as matter of law, 
that the circuit court had no jurisdiction, because of the insufficiency 
of the amount involved. It is elementary, of course, that in the 
fédéral courts the jurisdiction must appear plainly and affirmatively 
on the face of the pleadings. I need not cite authorities to show the 
particularity which is required of pleaders in this respect. But the 
case at bar is not one in which the jurisdiction is merely nonapparent. 
Tliis court being unanimous in the opinion that the claim for spécu- 
lative rentals was not recoverable as matter of law, it follows that the 
pétition shows upon its face that the trial court had no jurisdiction. 

In the case of Vance v. W. A. Vandercook Co., 170 U. S. 468, 18 
Sup. et. 645, the suprême court has said : 

"In determining from the face of a pleading whether the amount really in 
dispute is sufflcient to confer jurisdiction upon a court of the United States, 
it is settled that if, from the nature of the case as stated in the pleadings, 
there could not legally be a judgment for an amount necessary to the juris- 
diction, jurisdiction cannot attach, even though the damages be laid In the 
déclaration at a larger sum." 

In that case the demand was for |1,000, alleged to be the value of 
certain property taken from the complainant, and in addition for 
$10,000 damages. The suprême court, after a full examination of the 
law and authorities bearing on the point, having reached the conclu- 
sion that the claim for damages could not be sustained as a matter of 
law, held that, upon the face of the pleadings, the circuit court had 
no jurisdiction, because, after striking out the claim for damages, the 
remaining claim did not exceed $2,000. The suprême court further 
said : 

"The courts of South Oarolina, as we hâve seen, hâve held that in the action 
of trover consequential damages are not recoverable, and hâve also held that 
in the action of claim and delivery damages for the détention must hâve re- 
spect to the property, and to a direct injury arising from the détention. 
Destruction of business not being of the latter character, it follows that the 
spécial damages averred in the eomplaint were not recoverable. It results 
that as the plaintiff's action was solely one for claim and delivery of property 
alleged to hâve been unlawfuUy detained, and for damages for the déten- 
tion thereof, the amount of reeovery depended flrst upon the alleged value of 
the property, which in the présent case was one thousand dollars, and such 
damages as it was by opération of law allowed to recover in the action in 
question. As, however, by way of damages in an action of this character, 
reeovery was only allowable for the actual damages caused by the détention, 
and could not embrace a cause of damage whicii was not, in légal contem- 
plation, the proximate resuit of the wrongful détention, and such reeovery 
was conflned, as we hâve seen, -to interest on the value of the property, it 
results that there was nothing in the damages alleged in the pétition, and 
properly recoverable, adéquate, when added to the value of the property, 
to bave conferred upon the court jurisdiction to hâve entertained a considér- 
ation of the suit. Upon the face of the eomplaint, therefore, the circuit 
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court was wltlïout jurisflictiQn over thCiaction, and it erred in deciding to the 
çontrary." 

I am unable to differentiate the case at bar from tlie case of Vance 
V, W. A. Vandercook Co., just referred to. Both cases involve claims 
for damages the recovery of which is impossible as matter of law. 

In the early case of Wilson v. Daniel, 3 Dali. 407, Chief Justice 
Ellsworth, dealiog with the question of the amount in dispute neces- 
sary to confer jurisdiction, summarized the matter thus: 

"The proposition, then, Is simply this: Where the law gives no rule, the 
demand of the plaintiff must furnish one; but, where the law gives the rule, 
the légal cause of action, and not the plalntlff's demand, must be regarded." 

Chief Justice Ellsworth also said in that case that if, in an action 
of debt on a bond for £100, the principal and interest are put in de 
mand, the plaintiff can recover no more, though he may lay his dam- 
ages at £10,000. He further said that the form of action gives in 
that case the légal rule, but that in an action of trespass or assault 
and battery, where thé law prescribes no limitation as to the amount 
to be recovered, and the plaintiff has a right to estimate his damagen> 
at any sum, the damage stated in the déclaration is the thing put in 
demand, and présents the only criterion to M'hich, from the nature of 
the action, resort can be had in settling the question of jurisdiction. 

With ail due respect for the opinion of my learned brothers, I can- 
not comprehend how the jurisdiction can be sustained in the case at 
bar, either under the language quoted from Vance v. W. A. Vander- 
cook Co., or from the proposition stated by Chief Justice Ellsworth. 
It is plain that, as a matter of law, — on which point this court is unani- 
mous, — the complaint itself manifestly shows that there could not 
legally be a judgment for an amount necessary to the jurisdiction. It 
is also plain to me that in the case at bar the law, as declared by this 
court, f urnishes the rule which strikes ont the spéculative rentals from 
the aggregate amount of damages claimed. The case of Barry v. 
Eldmunds, 116 U. S. 550, 6 Sup. Gt. 501, dpes not, in my opinion, sustain 
the jurisdiction in the case at bar. On the çontrary, it draws a clear 
distinction, as does Wilson v. Daniel, supra, between those cases in 
which, ex necessitate, the plaintiff's statement of the amount of his 
claim must be accepted for the purpose of jurisdiction, and the other 
class of cases, in which the amount stated is not determinative of 
jurisdiction. Barry v. Edmunds was an action of trespass on the 
case, in which certain damages were claimed. Substantially, the 
trial judge dismissed the cause for the reason that, in his individual 
judgment, the plaintiflfs could not recover damages in a sum as large 
as the jurisdictional amoant. The suprême court, with évident cor- 
rectness, said that the amount of recovery in such a case was for the 
jury, and not for the judge. But in that case the suprême court was 
careful to say that: 

"In some cases It might appeàr, as matter of law, from the nature of the 
case as stated in the pleadings, that there 'could not legally be a judgment 
recoTêred for an amount necessary to the iurisdiction, notwithstanding the 
damages were laid in the déclaration at a larger sum." 

The case of Wilson y. Daniel, supra, was cited and aflQrmed. 
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In my opinion, there is nothing deducible from Schunk y. Moline, 
Milburn & Stoddart Co., 147 U. S. 500, 13 Sup. Ct. 416, wMch would 
support the jurisdiction in the case at bar. The substance of the 
opinion in tliat case is ttiat even if, from tlie plaintifl's own pleadings, 
it appears that his action is barred by limitation, or even if, from 
those pleadings, a perfect défense to the suit should appear, the court 
would still hâve jurisdiction, if the amount claimed is sufflcient. This 
is evidently clear and sound doctrine, but it does not, in my opinion, 
apply in any manner to the case at bar. It is perfectly true that a 
trial judge, in determining the real amount involved, cannot supply 
a plea of limitation, or speculate whether défenses, even though 
clearly apparent, will be made. But the case at bar is not one in 
which a défense appears from the plaintiff's pleadings, within the 
doctrine of Schunk v. Moline, Milburn & Stoddart Co., supra. A 
valid and substantial right may not entitle its owner to a recovery, if 
at the trial it should develop that, by reason of something which took 
place after the right originated, the right had become extinguished 
or otherwise nonenforceable. A debt which is valid and binding 
when contracted may become extinguished by payment or other 
cause. Still, the right or the debt had a valid existence at some time; 
and an adjudication concerning it may be claimed from a court, even 
though upon the trial it may be ascertained that the cause of action 
is extinguished, or its scope has been diminished. But in the case at 
bar, in the unanimous opinion of this court, there never was a time 
when any cause of action for the spéculative rentals existed, and a 
judgment for their recovery is, and has always been, a légal impossi- 
bility. 

Smith V. Greenhow, 109 U. S. 669, 3 Sup. Ct. 421, was an action in 
trespass vi et armis, in which personal property worth $100, and dam- 
ages in the sum of |6,000, were claimed. The main question decided 
was that a fédéral question was involved, which supported a removal 
of the case to the fédéral court. At the close of the opinion the 
court said: 

"There Is a ground of remandlng the cause suggested by the record, but 
not sufflciently apparent to justify us in resortmg to it to support the action 
of the circuit court. The value of the property talien is stated in the décla- 
ration to be but $100, although the damages are laid at $6,000. The pétition 
for removal does not allège the sum or value of the matter in dispute, other- 
wise than by the statement of the amount of the claim for damages. We 
cannot, of course, assume, as a matter of law [italics mine], that the amount 
laid, or a less amount, greater than $500, Is not recoverable upon the case 
stated In the déclaration." 

In my opinion, Smith v. Greenhow, far from supporting the juris- 
diction in the case at bar, is an authority against sustaining the juris- 
diction, and is in accord with Vance v. W. A. Vandercook Co., supra. 
See, also, Gorman v. Havird, 141 U. S. 206, 11 Sup. Ct. 943. 

I am well aware that there are several cases in which courts, having 
come to the conclusion that litigants had fraudulently or intentionally 
intlated the amount of their claims in attempts to hâve the courts take 
jurisdiction, denied the jurisdiction and dismissed the suits. The 
dominant idea in this line of cases is that parties will not be allowed 
to commit a fraud upon the jurisdiction. But there is another and 
92 F.— 30 
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■distinct Classof cases in which the jurisdiction is denied, not because 
of any fraud attempted to be committed upon the jurisdiction, but 
because the case, as stated by the plaintifif himself, as strongly as he 
eau and as favorablj to himself as possible, discloses, without tlie 
neeessity of any évidence being heard, and without any regard to the 
opinion of the judge as to what would be a reasonable recovery in the 
cause, but simply as a pure matter of law, a case which under none 
of its aspects could support a judgment for the jurisdictional amount. 
Such was Vance v. W. A. Vandercook Co., supra, in which there was 
not even an intimation that the plaintiff in the suit was in bad faith. 
In fact, the conclusion may readily be reached that he was in perfect 
good faith. He obtained a judgment from the learned trial judge. 
But the litigant was conclusively presumed to know the law, and his 
error of law, however honest it might be, could not confer jurisdiction. 
The case at bar, in my opinion, cornes under the doctrine of Vance v. 
W. A. Vandercook Co., supra. 

As to the action of the trial judge in passing upon the question of 
jurisdiction, and acting thereon, on his own motion, I am clear that 
it was not only his right, but his duty, to do so. Hartog v. Memory, 
116 U. S. 588, 6 ?!up. et. 521, and Morris v. Gilmer, 129 U. S. 315, 9 
Hup. Ot. 289, make it plain, in my opinion, that under section 5 of 
the act of March 3, 1875, the trial judge could and should hâve acted 
on his own motion, and remanded the whole cause to the state court. 
Upon ascertaining that the suit "did not really and substantially in- 
volve a dispute or controversy properly within the jurisdiction" of 
the court, he should hâve set aside his action on the spécial exception, 
and remanded the case, in its entirety, to the state court. In this 
connection, see Wetmore v. Eymer, 109 TJ. S. 115, 18 Sup. Ct. 293, 
which was a case originating in the fédéral court, and in which, after 
verdict and judgment, the trial judge set aside the verdict and judg- 
ment, and passed, without a jury, on the question of the jurisdictional 
amount involved, which in that case was a question of fact, and dis- 
missed the case for want of jurisdiction. WTiile it is true that on 
writ of error the suprême court rêver sed the action of the trial judge, 
that court did so for the reason that it came to a différent conclusion 
on the facts froïn that which the trial judge had reached. I am un- 
ableto see how the fact that this was a cause which originated in a 
state court, and was removed to the fédéral court, can affect the 
question under discussion. If this cause had originated in the fédéral 
court, it should, if my views are correct, hâve been dismissed for want 
of jurisdiction, either on the application of the défendant, or mero 
motu by the judge. I do not see how thé jurisdiction can be assisted 
by the fact that the cause was removed from the state court. The 
flfth section of the act of 1875 applies, in terms, to "any suit com- 
menced in a circuit court or removed from a state court to a circuit 
coiirt." I note what is said in Black's Dillon on Removal of Causes 
(Ed. 1898, § 47) as to the strictness with which the statute providing 
for removals from the state courts must be construed on the question 
of the jurisdictional amount. I also note that it has been held that 
when a cause is removed to a fédéral court, if at any time after the 
removal a substantial doubt arises as to the jurisdiction of the fédéral 
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court, the cause should be remanded. Fitzgerald v. Eailway Co., 45 
Fed. 812-820; Hutcheson v. Bigbee, 56 Fed. 329; Coal Co. v. Haley, 
76 Fed. 882; In re Foley, 76 Fed. 390-392; Kessinger v. Vannatta, 
27 Fed. 890; also, Mining Co. v. Largey, 49 Fed. 291. In Black, Dill. 
Eem. Causes, § 216, it is said that : 

"Xotwithstancling an order made by the state court allowing the removal, 
the fédéral court must détermine for itself the question of jurisdiction, and 
send baclî the cases, unless it clearly appears that the défendant is entitled 
to the removal." 

To my mind, the matter is summarized in tliis question: Can a 
litigant create jurisdiction in a fédéral court, as regards the jurisdic- 
tional amount, by setting out in his complaint a demand for damages, 
the nonexistence of which, in law, he is conclusively presumed to 
know, and for which a légal recovery is an impossibility? It is clear 
to me that there can be but one answer to the question, and that in 
the négative. 



HILL V. CITY OF INDIANAPOLIS. 

(Circuit Court, D. Indiana. March 18, 1809.) 
No. 9,672. 

1. MuNiciPAi, ConpORATioNS— Ratification dp Unauthobized Contkact. 

A city eouncil having authority to enter into a contract, or to authorize' 
its board of public works to enter into it, on behalf of the city, may 
legally ratify such a contract made by the board without previous author- 
ity, — the peTforniance of the contract by the second party being a suffi- 
cient considération,— and a ratification is équivalent to authority originally 
given, and renders the contract valid from its date, 

2. Same— Action to Enfobce Claim against— Effect of Isjunction against 

Officers. 

An injunction against officers of a city restraining them from paying 
a claim, issued in a suit to which neither the city nor the owner of the 
elaim is a party, constitutes no défense by the city to an action against 
it on the claim. 

On Demurrer to Answer. 

Morris, Newberger & Curtis, for plaintiff. 
John W. Kern and J. E. Bell, for défendant. 

BAKEK, District Judge. The plaintiff, who is a citizen of the 
state of Ohio, brings this suit against the défendant, a municipal 
corporation created under the laws of this state, to recover for certain 
services rendered to the city by him as an expert engineer, in the ex- 
amination of the waterworks located in the city, belonging to a private 
corporation, under a contract entered into by the board of public 
works of said city and the plaintiff. The common eouncil of the city 
possesses the unquestioned power, under the charter of its organiza- 
tion, to contract for the services which the plaintiff rendered; but 
it is insisted by the answer that the défendant was employed by the 
board of public works of the city, without any previous authority con- 
ferred upon it to represent the city la making the contract of employ- 
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ment. By Eev. St. Ind. 1894, § 3a30, the boatd of public works of 
this city posseisses, among other things, the following powers : 

"The board of public Works sliall hâve povver * * * to purchase or 
erect, by contract or otherwise, and operate Avater works, gas works, electric 
light Works, street car and other Unes for the conveyance of passengers and 
freight, natural gas Unes, téléphone and tetegraph Unes, steam and power 
houses and lines for the purpose of supplyiug such city and the suburbs 
thereof, or to purchase or hold a majority of the stock in corporations organized 
for either of the above purposes, provided that none of the powers conferred 
by this paragraph shall be exercised except in pursuance of an ordiuance spe- 
citically direeting the same." 

Thi.'s grant of power unquestionably conferred upon the board of 
public works, provided au ordinance therefor had beeii previously 
enacted, power to do ail acts and things properly and necessarily 
incidental to the purchase by the city of the waterworks in question. 
And it is equally clear that an exaniination into the physical condi- 
tion and value of such a plant as the waterworks of Indianapolis was 
so indispensable to an intelligent negotiation for its purchase that to 
dispense with it would hâve subjected the oflficers to well-merited 
criticism. The common council of the city had, previously to the 
employment of the plaintiflf by the board of public works througli its 
city engineer, adopted an ordinance by which it directed that the 
mayor and the board of public works should enter into communication 
with a représentative of the waterworks company and its stockhold- 
ers for the purpose of procuring from them a definite and spécifie 
proposition looking to thé purchase of the waterworks plant from the 
Indianapolis Water Company. The passage and existence of this 
ordinance prier to the employment of the plaintiff is alleged in the 
complaint, and expressly admitted in the answer. The board of pub- 
lic works, improperly assiuming that this ordinance conferred upon 
them autliority to employ the plaintiff, who is an experienced consult- 
ing engineer for waterworks and sewerage, by written correspondeiice 
set out in the complaint, and admitted in the answer, entered into 
a contract with him to make an examination, and report upon the 
physical condition, the cost of reproduction, and the présent vahia- 
tion of the property of the Indianapolis Water Company, agreeing to 
pay the plaintiff for his services at the rate of |50 per day. The 
plaintiff, in pursuance of this contract, and with the knowledge of the 
city, entered upon its performance, and peiformed work and labor 
for the city of the aggregate value of |2,440. The answer admits the 
rendition of the services, and that their value is as stated. It is al- 
leged in the answer that, at the time the board of public works en- 
tered into said contract, the charter of the city, in section 51, provided 
as follows: 

"No executive department, otHcer or employé tliereof, shall hâve power 
to bind such city by any contract, agreement or iti any other way to any ex-' 
tent beyond the amount of money at the time already appropriated by the 
ordinance for thè purposes of such department, and ail contracts or agree- 
ments, express or implied; ,and ail obligations of ,any aud every sort beyond 
such existing appropriations are declared to be absolutely void." 

Facts are alleged in the answer which it is claimed show^ that there 
was no appropriation existing at the time for the payment of the plain- 
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tiff's services. It is by no meaas certain that tlie facts stated in 
the answer show that there was no existing appropriation for such 
services. But, assuming that there was no existing appropriation, 
still the demurrer to the answer must be sustained. Tlie board of 
public Works had jurisdiction of the subject-matter of purchasing the 
waterworks, and necessarily had jurisdiction of ail incidental inquiries 
necessarj- to make a contract understandingly for such purchase. 
This would necessarily impose upon the board the duty of ascertain- 
ing the character, extent, and physical condition of the waterworks 
plant, the cost of its reproduction, and the présent value of the plant. 
Ail that was required by the statute to authorize the board of public 
Works to enter upon the performance of thèse duties was the adop- 
tion of an ordinance by the conimon council of the city directing it 
to proceed. The board, without such spécifie authorization previously 
granted to it by ordinance, assumed, by virlue of the ordinance above 
referred to, that it had been so authorized, and in behalf of the city it 
entered into the contract with the plaintiff for the services which he 
thereafter rendered. After the services had been rendered, the com- 
mon council of the city, on the 19th day of December, 1898, adopted 
an ordinance making a spécifie appropriation for the payment of the 
claim of the plaintiff, and set apart spécifie funds for that purpose. 
This ordinance amoimts to a ratification, if the act of the board in 
behalf of the city is capable of ratification by the common council. 
The question presented, then, is simply this: Is the ratification by 
the common council of the city, of an act donc by one of its executive 
boards for and on behalf of the city, but without préviens authority, 
a binding ratification of the previousi invalid contract made by the 
board of public works? On this question there can be no doubt. 

"Ratitication. as it relatos to the law of agency, is tlie express or implied 
adoption of tlie acts of auother by one for whom the other assumes to bo 
acting, but without autliority, and stieh ratification as effectually estal)lisli(;s 
tlie duties. rights, and liabilities of the parties as if the acts ratilied had been 
fully authorized in tlie beginninj;." 1 Am. & Eng. Enc. Law, p. 1181, and 
the nuniorons authorities there cited. 

Hère the common council had the undoubted authority to hâve eni- 
ployed the plaintiff to render the services which he dicî render, if it 
had chosen to do so. It had the power to authorize the board of 
public Works, in behalf of the city, to enter into a contract for such 
services. The board of public works professed to make the contract 
in suit on behalf and by virtue of the authority of the city. It is the 
case of one professing to contract for and in tlie name of another. Of 
course, the contract, being unauthorized, is not binding unless the 
principal ratifies it. Ratification is, in gênerai, the adoption of a 
previously formed contract, notwithstanding the vice that rendered 
it relatively void. By the very nature of the act of ratification, the 
party ratifying becomes a party to the original contract. He that 
was not bound becomes bound by it, and entitled to ail the proper 
beneflts of it. He accepts the considération of' the contract as a 
sufflcient considération for adopting it, and this is quite enough to 
support a ratification. It follows that the contract, having been 
ratifled by the common council of the city, becomes binding upon it 
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from the date that it was improvidently entered into by the board of 
public Works, and is just as conclusive and binding upon it as though 
it liad been made by the previous authorization of tbe board of publie 
Works to make it. Omnis ratihabitio retrotraliitur et mandato oriori 
jBquiparatur. Of course, tlie principle of ratification does not apply 
wliere the act sought to be ratifled is ultra vires the powers of the 
corporation. But this is not such a case. 

It is further alleged, as a ground of défense in the answer, that one 
John H. Crall, by proceedings duly had in the Marion superior court, 
has obtained an injunction against the board of public works and 
the members thereof, and against the comptroUer and treasurer of 
the city, enjoining and reatraining them from drawing any warrant 
for the indebtedness due the plaintiff, as well as from making any 
payment of the claim or of the warrant issued therefor. The plain- 
tiff in this case is a stranger to that litigation, and his right to main- 
tain this suit is in no manner affected thereby. Neither the plaintiff 
nor the city in its corporate capacity is a party to such litigation, and 
it would be strange indeed if an injunction issued in a suit tO' which 
both the plaintiff and défendant in this case are strangers should in 
any wise affect the rights or liabilities of either. There is nothing in 
this ground of défense. The answer admits ail the material aver- 
ments of the complaint, and sets up nothing in avoidance or bar of 
the plaintiff's claim. It therefore follows that the demurrer to the 
answer must be sustained, and, unless within 10 days herefrom an 
amended answer is filed, judgment will be entered for the plaintiff for 
want of an answer. So ordered. 



FEI^TON V. NEWPORT. 
(Circuit Court of Appeals, Slxth Circuit. March 7, 18S0.) 
No. 606. 

1. Appeal— Necessity of Exception — Tbstimont Admitted Subject to Ob- 
jection. 

An asslgnment of error will not lie upon the admission of testimony, 
unless the niling Is excepted to; and where évidence is admitted subject 
to objection made, and no exception is taken at the time, the matter 
must be again called up, and a final ruling obtained, and an exception 
taken thereto. i 

3 Railroads— Injokt to Perbon on Track— Tkkspassbes. 

Under the provision of Shannon's Code Tenn. § 1574, whlch makes a 
railroad company liable for an Injury to a. person on its track, where it 
fails to keep a lookout on the englue as thereln required, it is not ab- 
solved from such duty, nor from liability, because the person injured was 
a trespasser. > 

3. Appeal— SuPFiciENCT op Bkception— Refusal op Requbsts for Instruc- 

tions. . , ■ 

A gênerai exception td the refusai of the court to give a séries of in- 
structions requèsted is not good, unless ail were propeir. 

4. Same— -Exception TO Portion of Charge. 

An exception to that part of the charge of the court which relates to 
a particular subject is suHiclently spécifie to authorize a review of that 
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part, where It Is entire, and contalns but a single proposition, especially 
■where the matter involved is discussed by counsel for défendant in error 
witbout objection to the sufflciency of the exception. 

6. RATLBOADa — iNJtrRY TO PBRBON ON TrACK — FAILURE TO GiVK SlGUALS — 

Tennessee Statutk. 

ïhe Word "town," as used in Shannon's Code Tenn. § 1574, Bubd. 3, 
requirlng the bell or whlstle to be sounded on the approaeh of a railroad 
train to a "city or town," and at short InteiTals while passing through 
such City or town, haring been construed by the suprême court of the 
State to mean "incorporated town," in an action for the iiilling of a person 
on the traclî, based on the alleged failure to give such signais, proof of 
the Incorporation of the town in which the injury occurred is essential 
to the plaintiff's case; and where the record of incorporation, which Is 
the best évidence of the fact, is not introduced, but évidence tending to 
show user of corporate franchises by the town is admitted without ob- 
jection, concedlng such évidence to be compétent in such case to raise a 
presumption of incorporation, the question of its sufflciency is one for the 
Jury, and not for the court; and an instruction is erroneous which maires 
the défendant liabie, under the further provisions of the statute, if It 
failed to give the required signais, without requiring the jury to flrst 
find the fact of Incorporation. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Thls action was brought, under a statute of Tennessee giving a remedy 
In such cases, by Khoda Newport, the widow of J. H. Newport, deceased. In 
behalf of herself and her children, who were also the children of the deceased, 
against Samuel M. Felton, as receiver of the Cincinnati, New Orléans & Texas 
Pacific Railway Company, to recover damages arising from the death of her 
husband, resulting from alleged négligence in the opération of the railroad 
of said Company while it was in the hands of the défendant as receiver. 
The déclaration contained two counts; the flrst belng founded upon the com- 
mon law, and the second upon the spécial provisions of section 1574 of Shan- 
non's Code of Tennessee, relating to the runnlng of trains upon railroads. 
The substance of the flrst count was that one of the defendant's trains neg- 
ligently ran down and killed the deceased while he was upon the defendant's 
railroad track, in the town of Helenwood, Tenu. In the second count It 
was alleged that the Injury occurred in an Incorporated town (Helenwood), and 
resulted from the failure of the défendant to observe the précautions of 
keeping a lookout upon the engine, sounding the bell or whistle, and taking 
certain measures for stopping the train when the deceased appeared upon the 
track, as required by the statute above mentloned. The plea was the gênerai 
issue. The facts developed on the trial were thèse: J. H. Newport, the de- 
ceased, a man about 37 years of âge, resided at Huntsville, some five miles 
distant from Helenwood, where the accident occurred. He left home on the 
afternoon of February 14, 1896. The next that was seen of him was at 
Helenwood, about 8 o'clock In the evening of the same day. In Company with 
a drunken desperado by the name of Terry. The last time that he was 
seen allve was at the wlndow of the station house of the defendant's railroad 
at Helenwood, when he was observed by the telegraph operator, and was 
then intoxicated. Thls was at 8:30 or 9 o'clock that evening. He was 
found dead on the railroad track about 500 feet north of the dépôt the next 
mornlng about 6 o'clock. His body was badly mangled. Its condition, and 
the fragments thereof, and spots of blood along the track, Indlcated that the 
body had been passed over by several trains, and pushed or carried over a, 
space of 200 feet, to where the body was found. About midway of thls 
space, one of the feet was found In a frog. Six trains passed over the road 
after Newport was last seen, and before his body was found, none of which 
Btopped at Helenwood, but went through at full speed. The flrst three went 
north, and the last three south. After the flrst two trains had gone north, 
and at half past 11 o'clock, two men were notîced by the station agent comiug 
80utb from the locality where Newport's body waa found. They were 
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Wàltlng^ fast, andj wlien they saw tliat they were observed, sliied off, ami 
passed by, further away. It was too dark to idèntlfy tliem. A brothefin-law 
of Newport llved a hait mile north o£ tlie station, aiid tlie usual way oï goiiis 
to bis place was by tlie railway, or a path aJongside of it The men upou 
the englnes of tlie severaï trains whicli passed that nigbt testifled tliat tlie 
proper Ipokout was maintained, and tliat no one saw Newport, or knew of tho 
accident; and no witness testifled to the contrary. The foregolng are ail the 
clrcumstanees known whioh Indicate in what manner Newport was killed, 
or by what, if any, train he was killed. . IJpon the trial, the plaintiff, against 
the objection of the defendap.t, was allowed to prove that Helenwood was 
an Incorporated town, as alleged in the déclaration, by paroi. Evidence of 
the assumption and exercise of some of the franchises of incorporated towns 
was also given. During the trial the preslding judge asl^ed several questions 
of tlie witnesses in relation to the eircumstances, and errors are assigned 
upon some of thèse. At the close of the plaintiffi's testimony, counsel for 
défendant moved the court to direct a verdict for the défendant. The motion 
was denied, but the court suggested that it might be renewed upon the close 
of the testimony. The défendant then adduced évidence by way of défense. 
At the close of ail the évidence, counsel for défendant renewed his motion 
for a direction to the jury to flnd a verdict in his favor. The court replied 
that the motion might be argued in addressing the jury. Thereupon the 
arguments upon the facts to the jury proceeded. The court, in its charge to 
the Jury, instructed them that the plaintifC was not entitled to recover upon 
the first count, it being shown that the plaintifC was guilty of gross négli- 
gence, but, overruling the motion for direct instructions, said that it would 
be left to them to détermine whether the plaintift' was entitled to recover 
upon the second count, being the one foùnded upon the statute. ïhe court 
thereupon proceeded to state the provisions of the statute aboyé referred to, 
and deemed applicable to the case, and then explained their beariug upon 
the facts of the case, as the jury might flnd them. ïhe particular provisions 
of the statute in question, and the instructions of the court to the jury there- 
on, are stated in the opinion wbich follows^ as are also certain requests pre- 
ferred by the defendant's counsel, and refused by the court Au exception 
was taken to the charge of the court in regard to the précautions required 
of the défendant by the statute in the running of trains, and an exception 
was also taken to the refusai of the defendant's requests. ïhe jury returued 
a verdict, for the plaintlff in the sum of $3,000. A motion for a new trial 
was made and refused, except upon the fallure of the plaintifC to remit the 
sum of $500. A rernittitur was filed, and judgment entered for $2,500. The 
défendant brings the case hère on writ of errbr. 

Charles R. Head, for plaintiff in error. 
Jérôme Templeton, for défendant M érror. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, Dis- 
trict Judgé; 

SEVERENS, District Judge, having stated the case as above, de- 
livered the opinion of the court. 

The first question presented by the record relates to the ruling 
of the court in référence to the proof oiïered to show that Helenwood, 
within the limitS of which the injxu-y is àîleged to hâve occurred, was 
an incorporated town. This was a m^terial fact in detèrmining the 
liability of the défendant upon the count on which the verdict and 
judgment were founded; for, as will be seen upon reading the statute 
which is quôtèd below, an obligation topbsen'ë ôer-tain spécial pré- 
cautions is imposed upon railroad companies while they are running 
their trains through cities and incorporated towns. : The que^ion 
arose in this way: Counsel for plaintiff asked the witness J. J. 
Newport whether on February 14, 1896, Helenwood was an incor- 
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porated town, or not. The question was objected to, no ground for 
the objection being stated. The court aslied counsel for plaintiff, 
"Can you not show that in a better way than that?" to which coun- 
sel replied, "Yes; we could hâve got a copy of the record from the 
county court." The court then allowed the witness to answer "just 
for the minute, under the objection." The witness answered, "It 
was." The county court record was not produced, nor was this rul- 
ing of the court again referred to. There was no exception taken 
to the ruling at any time. The assignaient of errer cannot, there- 
fore, be sustained. The rule is perfectly well settled, as the multi- 
tude of authoritie^ collected in 8 Enc. PL & Prac, p. 212 et seq., will 
show. No exception being taken at the time, counsel should hâve 
called the matter up later, and obtained a final ruling. Thereupon, 
if it was adverse, and the évidence allowed to stand, an exception 
could hâve been taken, if it was desired. It is true, no ground was 
stated for the objection; but it is apparent that the court and op- 
posing counsel fully understood the reason for making it, and that is 
the object of the rule requiring the grounds to be stated. 

It is also assigned as error that the court admitted évidence of cer- 
tain facts tending to show that there was an assumption and exercise 
of some of the franchises of an incorporated town by the résidents of 
Helenwood, such as the having a mayor, marshal, and "town squire." 
But to this no objection whatever was interposed. There is nothing 
to support an assignment of error upon it. The same disposition 
must be made of other assignments of error, and for the same reason. 
Among them are such as refer to the questions asked of witnesses by 
the court in regard to the matters they were testifying about. It is 
needless to particularize. No complaint was made at the trial, nor 
was any exception taken. 

The défendantes counsel asked for âve spécial instructions. Some 
were refused, and some granted in part only. The bill of exceptions 
States that, "to such portions of the above requests which were refused 
by the court, the défendant, by counsel, duly excepted to the action of 
the court at the time." Some parts of thèse requests were proper to 
be given; others were not. Of the latter was the flrst request, 
which was as follows: 

"If J. H. Newport was drunk, and was voluntarily upon the track without 
liconse of the défendant, then he was a trespasser, and the défendant owed 
him no duty or care, except that they must not willfuUy or wantonly hurt 
or kiU him; and tiie plaintiff, under such circumstances, cannot recover. 
unless it appears that the défendant, through his agents, did willfuUy or 
wantonly kill him." 

The contrary of this, where the action is founded upon the statute, 
was distinctly held by the suprême court of Tennessee in Patton v. 
Eailway Co., 89 Tenu. 370, 15 S. W. 919. If the request had been 
limited to the flrst count, it might hâve been proper; but it was not 
so limited, and it would hâve been error to hâve granted it as pre- 
sented. The rule is that a gênerai exception to the refusai to give 
a séries of requests is not good, unless ail were proper. The assign- 
ments of error founded upon this gênerai exception are therefore un- 
tenable. 
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But there was one exception — and this was one whicli touched the 
substance of tlie case upon whioli the plaintiff recovered — which we 
think was sufficiently spécifie. This was an exception to that part 
of the charge of the court which stated to the jury what were the 
précautions prescribed by the statute which the défendant was bound 
to observe. The charge upon this subject was entire, and bound 
up in a single proposition. If it was erroneous in any substantial 
particular, it would seem that the exception would reach the error, 
especially where it pervades the whole instruction given upon the 
subject to which the exception relates. Edgington v. U. 8., 164 U. 
S. 361, 365, 17 Sup. Ct, 72; Ooal Co. v. Johnson, 12 U. S. App. 490, 
6 G. G. A. 148, 56 Fed. 810. The alleged error is sufficiently assigned 
within the ruling of this court in Teflft v. Stern, 43 U. S. App. 442, 21 C. 
G. A. 73, and 74 Fed. 755, where it was held that a somewhat gênerai 
assignment of error would be regarded as sufficient to cover a spécifie 
error which was included in the larger assignment, where the mat- 
ter involved had been fully discussed by the défendant in error, and 
no complaint had been made about the sufficiency of the assignment. 

►Section 1574, Shannon's Code Tenn., to which référence has been 
made in the preceding statement of facts, and the two following sec- 
tions, are as follows (omitting subsections 1 and 2, which are not 
material hère): 

"Sec. 1574. Accidents on Eailroads; Précautions to Prevent In order to 
prevent accidents upon railroads, the following précautions sliall be observed: 
* * * (3) On approaching a city or town, the bell or whistle shall be 
sounded when the train is at a distance of one mile, and at short intervais 
until it reaches its dépôt or station; and on leaving a town or city, the bell 
or whistle shall be sounded when the train starts, and at intervais till it has 
left the corporate liinits. (4) Every rallroad company shall keep the engineer, 
fireman, or some other person upon the locomotive, always ujxin the loolioiit 
ahead; and when any person, animal or other obstruction appears upon the 
road, the alarm whistle shall be sounded, the brakes put dowu, and every 
possible means employed to stop the train and prevent an accident." Laws 
1857-58, c. 44, § 3. ■ 

"Sec. 1575. Fallure to Observe Précautions. Every railroad Company that 
fails to observe thèse précautions, or cause them to be observod by its agents 
and servants, shall be responsible for ail damages to persons or property 
occasioned bv, or resulting from, any accident or collision that may occur." 
Laws 185.5-56, c. 94, § 9. 

"Sec. 1576. Observance of. No railroad company that observes, or causes 
to be observed, thèse précautions shall be responsible for any damage done 
to person or property on its road. The proof that it has observed said pré- 
cautions shall be upon the company." Id. § 10. 

It was held in Webb v. Railroad Co., 88 Tenn. 122, 12 S. W. 428, 
that "town," in subsection 3, above quoted, means an incorporated 
town. 

Upon the subject to which the exception which we are consider- 
ing relates, the court, aftér stating to the jury the third and fourth 
subsections of section 1574, put the question of the plaintiiï's right 
to recover in this way: 

"Now, the case cornes to you on the fact, if you flnd that the train killed 
the man, of whether or not the railroad was at the time of the accident ob- 
serving the things which this statute requires of it, namely, that it was souud- 
ing the bell at short intervais from the time It got within a mile of the city 
until it left it, and whether or not It had some one on the lookout ahead — 
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'always on the looUout' means at the time of the accident, and not elsewhere, 
nor at différent times— some one on the lookout aliead, and in a position to 
see the traclc, and see an animal or person on the traclî, or witliin striiilng 
distance on either side, that would be hit by the train. That is what is 
meant. If you tind that the train killed the deceased, and in addition flnd 
that it was complying with this statute, it is nevertheless not liable. Where- 
as, if you tind that the train killed the deceased, and that the comi>auy was 
not at the time observing thèse requirements, then the Company is lial)le; 
and this without regard to the négligence of the deceased, so far as his right 
to recover is concerned. If the Company did not ring the bell or souud the 
whistle, or did not hâve some one on the locomotive on the lookout ahead,— 
which means in a position to see and observe, with a design to see anything 
if it oceurred; on the alert; being watchful— If they either did not sound 
the whistle, or did not ring the bell, or did not hâve some one on the lookout, 
then the law makes it liable, regardless of whether the plaintifC could hâve 
prevented the accident or not." 

The substance of this instruction was subsequently repeated, and 
the court then said: 

"If you are satisfled by a prépondérance of the testimony that the défend- 
ant did not observe the provisions of the statute, and are further satisfied 
that the train killed him, why, then, your verdict should be for the plaintifC. 
If you are not so satisfied, then you should flnd for the défendant." 

Thus, it is seen that the court made no discrimination between the 
précautions required by subsections 3 and 4, respectively, but put 
the défendant under the responsibility of having complied with ail 
the requirements of both subsections. But the requirements of sub- 
section 3 did not rest upon the défendant, unless the accident oceur- 
red in an incorporated town or city. If it had been conclusively es- 
tablished that Helenwood was an incorporated town, the obligations 
of subsection 3 would hâve rested upon the défendant. But the 
question whether it was incorporated was au open one, and should 
hâve been submitted to the jury under proper instructions; and the 
instructions of the court above quoted should hâve been qualifled by 
making it a condition to the application of subsection 3 that the jury 
should find from the évidence that the place was in a town whicli 
had been incorporated, and they should hâve been told that, if they 
did not so find, the défendant was not required to observe the précau- 
tions imposed by subsection 3. It is true that the court, in stating 
this subsection, to the jury explained, said that "under that section it 
îs the law that if, instead of stopping at the station, the train runs 
through an incorporated town, why, then, it must ring ail the way 
through." But this was evidently said to point out to the jury', 
more particularly than the language of the statute did, the duty of 
the railroad company in ringing the bell when no stop is made at 
the station ; and, if it suggested that the town must be incorporated, 
it did so only obscurely, and not in a way to attract the attention of 
the jury to the issue upon that point. 

It was necessary for the plaintiff to prove that Helenwood was an 
incorporated town, before there could be a recovery upon the ground 
that the défendant neglected to ring the bell or sound the whistle ail 
the way through the town. How must such fact be proven? As the 
question arose collaterally, we should hâve no hésitation in holding, 
if there were no statute affecting the gênerai rule, that, thougli the 
charter (in this case the record of incorporation) might be the most 
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satisfactory proof, yet that it might be shown by évidence of long-con- 
tinued user of the franchises peculiar to an incorporated town. See 
Ashley v. Board, 16 U. S. App. 656-C58, 8 G. G, A. 455, 60 Fed, 55. 
But the statute of Tennessee contains some peculiar language, cre- 
ating absolute conditions to the validity of attempted organizations 
thereunder, wMch, aa construed by the suprême court of Tennessee, 
présent some difiSculty in applying tlie gênerai rule to the case be- 
fore us. Shannon's Gode, pt. 1, tit. 9, c. 1, art. 1, prescribes the 
method by which towns may be incorporated. A list of voters must 
be prepared, 14 at least of whom must make application for a char- 
ter. The list must be verifled, and deposited with the county clerk 
or justice of the peace. Notice of the application must be published 
and posted. Thirty days thereafter the sheriflf of the county, upon 
giving 10 days' notice, holds an élection to ascertain the will of the 
voters in regard to incorporating, whereupon he makes a return to 
the county clerk, indicating the resuit. If two-thirds of the votes 
are in favor of incorporating, the county clerk makes a certificate to 
that effect, and transmits it to the secretary of state, who thereupon 
issues a certificate or "charter of incorporation," and tins is to be 
registered in the county clerk's office. Section 1897 is as follows : 

"Sec. 1897. Sherlff's Certificate to be Indorsed on Charter and Registered. 
But no application or ctiarter of incorporation for sueli town sliall be regis- 
tered, or, if registered, sucli application or charter sliall be of no force oi- 
efïect whatever, unless the certificate of the sherifC or deputy holding said 
élection shall be Indorsed on the application and registered witli it, and shall 
show the number of voters on said list, and that at least two-thirds thereof 
hâve voted in favor of the incorporation of said town." 

Section 1899 reads thus: 

"Sec. 1890. Eegistration of, Concluslve. After such registration the légal 
incorporation of such munlcipallty shall not be collaterally qnestioned." 

In the case of Kuohs v. Athens, 91 Tenn. 20, 18 S. W. 400, the plain- 
tifï brought suit on bonds issued by the défendant as an incorporated 
town. The défendant pleaded that it was not an incorporated town. 
It was shown that there had been proceedings for that purpose, and 
the record from the county clerk was produced. Evidence was also 
given to show that for some years prior to the issue of the bonds the 
défendant was acting as a corporation. But in the charter record no 
certificate of the sheriff, showing an élection, appeared to bave been 
indorsed upon the application. The suprême court of the state held 
that "the charter was therefore void, by express provision of the stat- 
ute," and that "it consequently followed that the town of Athens 
was not a legally incorporated town when it issued the bonds in 
question." Proceeding, the court said : 

"This brings us to the most serions question in the case,— whether the de- 
fendant can now rely on the défense of no corporate existence: having acted 
as a corporation, and issued the bonds while in apparent exercise of légal 
corporate power. This is a question of much difficulty. There is a Une of 
most respectable cases on the négative of the proposition stated, but in none 
of them is the question determined that a corporation attempting to organize 
under a gênerai law, which déclares that the charter shall be void for non- 
compliance with spécial provisions thereof, shall be held, by estoppel or otlier- 
wise, to be a corporation. But, whatever may be the rule held elsewhere, 
it is settled hère, in cases most maturely considered, that a body or corpo- 
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ration having no légal existence lias no légal power to issue bonds or obli- 
gations of a binding eharacter, aud tliat sucb body or corporation does not 
obtain a de facto status, so as to require a direct proceeding by the state to 
avoid its existence or its acts." 

— And, in conclusion, held the bonds were void. The distinct hold- 
ing of the court was that under that statute a town had no légal ex- 
istence, exeept upon coinpliance with the provisions of the statute, 
and would not become such by the assumption and exercise of the 
franchises of a town. A case involving a similar question came be- 
fore the court of appeal in England, under the companies act of 
1862. In re Padstow Total Loss & ColUsion Ins. Ass'n, 20 Ch. Div. 
137. The act contained prorisions for the formation of companies 
and for registration, and by the fourth section declared that no Com- 
pany consisting of more than 20 persons should be thereafter formed 
for the purpose of carrying on a business of the kind in which the 
Padstow Association was engaged, unless it was registered under the 
aot. The association consisted of more than 20 members, and had 
not been registered, but had been doing business for several years. 
The question was whether it had such a légal status as that it could 
be wound up. It was held that the company had no légal existence, 
and was therefore not a proper subject for such proceedings. Brett, 
L. J., in delivering judgment, after stating the contention for the 
petitioners, said: 

"On tlie other side, I understand tlio argument to be that the ciroumstances 
under which this association was attempted to be formed were such as to 
bring it within the fourth section, which says that such an association 
or Company or pnrtnership as this shall not be formed, and that, therefore, 
there never, in tliis case, existed any association or partnership or company 
which the law can recognize as such, or with which tlie law eau la any way 
deai. Now, if the case is within the fourth section, the words of that 
section being imijerative and prohibitory and négative, it seems to me that 
the law can take no cognizance of the existence of such an association, and 
that the absence of notice to the petitioners of thèse tacts canuot euable the 
law to act in their favor with regard to such an association, as if ic existed, 
when the law has said it shall not exist." 

But the question remains whether a lawful organization may not be 
presnmed from proof of the user of the franchises of an incorporated 
town for a long period of time. This question was not directly de- 
cided in Kuohs v. Athens. In that case the record of incorporation 
was produced, and the lack of compliance with the statute appeared 
npon its face. Having regard to the purpose of the statute prescrib- 
ing the précautions to be taken in running railroad trains, and seeing 
that the dangers to be avoided are the same, whether the assumed 
corporate eharacter of the town resta upon a lawful basis or not, we 
should be inclined to hold, in the absence of countervailing reasons, 
that presumptive évidence of due incorporation would be compétent 
in cases of this eharacter. But the ultimate fact to be proven is the 
fact of incorporation, and the statute has jjrovided for a record there- 
of. Obviously, this record is the best évidence of tlie fact to be 
proven. It is made easily accessible. If it is lost or destroyed, sec- 
ondary évidence would doubtless be admissible. The court would 
take judicial notice of the statute under wliich incorporation might 
take xjlace, but the question whether in a given instance it has taîœn 
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place is one of fact for thé jury. City of Hopkins t. Kansas City, St. 
J., etc., E. Co., 79 Mo. 98 j Bassett v. Porter, 4 Cusli. 487; Bow v. 
AUenstown, 34 N. H. 351; 1 Dill. Mun. Corp. (3d Ed.) § 84. Judge 
Dillon States tlie rule tlius : 

"And where there is no direct or record évidence tliat a place has been 
ineorporated, and it is souglit te sliow tlie fact of incorporation from circum- 
stantial évidence, tlie question is ordinarily for the jury, and not for the 
•court; that is, the jury, under the circumstances, détermine whether there 
is or is not sutflcient ground to présume a charter or a et of incorporation, or 
the due establishment and existence of a corporate district under some gên- 
erai act." I 

In this case there was no record évidence of incorporation, but, as 
we hâve seen, the court permitted oral évidence to be given of certain 
facts from which incorporation might be inferred, and no exception 
was talien thereto. There was no documentary or written évidence 
of any kind to support the allégation. The facts proven tending to 
inake oui that the town was ineorporated were fragmentary and in- 
conclusive, and the proof of its boundaries was not, as we should 
think, very satisfactory. Perhaps they might satisfy the jury, but 
the court could not say, as a matter of law, that the ultimate fact was 
established in favor of the plaintiff. 

Counsel for the défendant in error calls our attention to an act of 
assembly, passed March 19, 1897, to repeal the charter of Helenwood, 
and relies upon this as a législative récognition of its previous incor- 
poration. Assuming that this act is one of which the court should 
take judicial notice, there are two answers to be given to the conten- 
tion of counsel: In the first place, the repealing act furnishes no 
évidence of the date of the supposed incorporation. The accident 
happened in February, 1896. But, secondly, the question of fault 
or no fault must be determined by the conditions existing at the time 
of the accident. If, with référence to those conditions, the défendant 
was not guilty of négligence, he could not be converted into a wrong- 
doer by a subséquent act of assembly. 

It is strenuously insisted in behalf of the plaintiflf in error that the 
proof given on the trial that the death of the plaintifî's husband oc- 
<:urred in such a way as to render the receiver responsible therefor 
was too vague and conjectural to justify the verdict. But as the 
jucgment must be reversed for the error we hâve indicated, and the 
évidence may be différent on a new trial, we forbear to diseuss that 
subject. For the same reason, we do not consider the merits of the 
complaint that the court ignored, in its charge to the jury, the theory 
of the défendant below, that JSTewport was probably murdered while 
in an intoxicated condition, and his body put upon the track to obscure 
the évidence of it. The judgment is reversed, with costs, and a new 
trial will be âwarded in the court below» 
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BOLLES et al. T. PERRT COUNTY. 

(Circuit Court of Appeals, Seventh Circuit. February 24, 1899.) 

No. 549. 

MuNiciPAi. Bonds— Dépenses— BoNi. Fide Holdetis. 

Where county bonds contain no récital that they were Issued In ae- 
cordance with the requlrements of a statute, compliance with wliicli was 
essential to their validity, tlie fact that the bonds were registered under 
the provisions of such statute, and a eertificate to that effect indorsed 
thereon, does not preclude the county from showing that the statute waa 
uot complied with in their Issuanee, even as against innocent holders. 

In Error to the Circuit Court of tlie United States for the Southern 
District of Illinois. 

Geo. A. Sanders, for plaintiiîs in error. 
Samuel P. Wheeler, for défendant in error. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judgea. 

PER CURIAM. This action was brought to recover the amount of 
bonds issued in the name of Perry county, 111., to the Belleville & 
Southern Illinois Railroad Company or bearer, in discharge of a sub- 
scription made in the name of the county to the capital stock of the 
railroad company. The case is governed in ail respects by the dé- 
cision of the suprême court in Citizens' Savings & Loan Ass'n v. 
Perry Co., 156 U. S. 692, 15 Sup. Ct. 547, where coupons from the 
same séries of bonds were declared invalid. It is urged, but we 
cannot see, that that décision is inconsistent with the later opinions 
of the suprême court in City of Evansville v. Dennett, 161 U. S. 
434, 16 Sup. Ct. 613, and Graves v. Saline Co., 161 U. S. 359, 16 Sup. 
Ct. 526, and of this court in Wesson v. Saline Co., 34 U. S. App. 680, 
20 C. C. A. 229, and 73 Ped. 917. In those cases the récitals in the 
bonds showed compliance with ail statutes relating to the subject, 
while the récital in the bonds in suit contains no référence to the 
act of April 16, 1869; and that compliance with that act was neces- 
sary, and is not shown by, or to be inferred from, the registration 
or eertificate of registration of the bonds, was decided in German 
Sav. Bank v. Franklin Co., 128 U. S. 526, 539, 9 Sup. Ct. 159, and re- 
affirmed in Citizens' Savings & Loan Ass'n v. Perry Co., supra. The 
judgmeut below is afflrmed. 



CRAVENS V. CARTER-CRTJME CO. 

(Circuit Court of Appeals, Slxth Circuit March 7, 1890.) 

No. 555. 

1. Tkial— Objections to Evidence— Bufficienct. 

Error cannot be asslgned upon the action of the court In recelvlng docu- 
ments In évidence, where no ground for their exclusion Is stated in the 
objection made. 

2. MONOPOLIBB — COMBINATION TO REBTRICT PbODUCTION- VaLIDITT OF COBT 

TRACTS. 

At a convention of manufacturers of wooden ware, In whlch 80 per 
cent, of the production of the country was represented, a combinatlon 
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was formed for the purpose of restrletlng the production of wooden 
dishes throughout the country, and keeping up the prlce thereof. To 
this end It was expected and Intended that ail the factories would be 
brought under the control of a central organlzatlon, whlch was to regu- 
late the priées. ïhe articles to whlch the combination related were such 
as are in common use. Hdd, that a contract made In pursuance of such 
combination, by whieh a manufacturer was guarantied a certain Bum as 
dlvidendS' on hia stock In the central company. In considération of the 
closing of his factory for a year, was contrary to public pollcy, and there- 
fore unlawful, and would not be enforced by the courts. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Charles Oravens, plaintifC In error, a citizen of Indiana, doing business at 
Paducah, Ky., under the name of Charles Cravens & Co., brought this action 
agalnst the Carter-Crume Company, a West Virginia corporation, the National 
MercantUe Company, an Ohlo corporation, and the Crume & Sefton Manu- 
facturing Company, another West Virginia corporation, to recover the sum 
of 59,000, which he claimed had Inured to him under the guaranty of the 
Carter-Crume Company that the dividends upon certain stock, sold to him 
by contract between the National Mercantile Company and himself , should 
amount to the sum of $9,000 for the year then next ensuing. The National 
Mercantile Company demurred to the pétition, and, the demurrer being sus- 
talned, the case was dlsmissed as to that company. The Crume & Sefton 
Manufacturing Company dropped out of the case by consent of parties. The 
Carter-Crume Company answered the pétition, and the plaintifC replied. As 
no question arose upon the pleadings, and none of the errors assigned has 
relation thereto, it is unneeessary to give any detailed statement thereof. 
The only questions lavolve(i are such as arose upon the trial of the case, 
and they are based entirely upon the testimony. The facts aa they appeared 
upon the trial were substantially thèse: 

The plaintifC, Cravens, was, and for some time had been, engagea In manu- 
facturing wooden dishes and dish machines at Paducah, Ky., at the time 
of the making of the contract of guaranty, which was on the 28th day of 
August, 1896. At that time there were also a number of parties engaged in 
the same kind of business at varions other places scattered throughout the 
United States, principally in the northem portion thereof. One of thèse was 
the Carter-Crume Company, which, by its charter, was required to establish 
its principal office at Niagara Falls, N. Y. The président and secretary kept 
their offices at that place, but the vice président and manager had offices at 
Dayton, Ohio. Another of such manufacturers was the Crume & Sefton 
Manufacturing Company, the loeality of whose principal office is not stated, 
but it appears to bave been doing business at Dayton, Ohio. The National 
Mercantile Company was an Ohio corporation, havlng its principal office at 
Dayton, the majority of the stock in which was owned by parties largely 
interested in the other two companies Just mentloned. William B. Crume, 
of the Carter-Crume Company, and John C. Crume, of the Crume & Sefton 
Company, were charter members thereof. WiUlam E. Crume was the secre- 
tary, and appears to hâve been largely influential in the direction of the man- 
agement of the National Mercantile Company. He was also vice président 
of the Carter-Crume Company, and managed its affairs at Dayton, Ohio. 
The business for whlch the National Mercantile Company was Incorporated 
is thus set forth in the third article of incorporation: "Said corporation is 
formed for the purpose of buying and selling and dealing in wooden ware 
and grocers' noveltles." It was not a manufacturer. This corporation ap- 
pears to hâve been formed for the purpose of creating a common controUing 
head, into connection with whlch the varions manufacturers of wooden 
dishes throughout the country should, as far as possible, be brought, whereby 
the output and sale of their manufactures should be controlled in respect 
to quantity and prlce. The plaintifC, Cravens, after some prellmlnary nego- 
tiations with the parties representing the corporations doing business at Day- 
ton, as above stated, went there on the date above mentioned, August 28, 
139's for the purpose of meeting and conferring with those parties and othera 
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interested in the manufacture o( wooden dishes and dish machines. A con- 
sidérable number of such persons from différent places in the coimtry, repre- 
sentlng about 80 per cent, of the entlre output of wooden dishes in the coun- 
try, convened there that day, and a meeting was held, whlch the plaintifC at- 
tended, for the purpose of efCectlng a combination whereby the output of 
their goods should be restricted and priées maintained. This plan involved 
the maklng of contraots by the manufaeturers with the National Mercantile 
Company of a kind similar to that hereinafter stated between the plaintifC 
and the National Mercantile Company. Having taken some of the stock, 
the plaintiff was made a director of that company on that day. 

The foUowing is an extract from hls testlmony, as found in the bill of ex- 
ceptions: "Q. Mr. Cravens, you were contemplating that deal before that? 
A. I was contemplating a deal with the National Mercantile Company. Q. 
ïou went down to Dayton for the purpose of getting Into that deal? A. I 
didn't know. I was asked to go and attend a meeting. Q. In what wayV 
A. A meeting of the différent manufaeturers. Q. How much of the output 
of the country was represented at that time? A. I could not say. Q. Hâve 
you no idea? A. (No response.) Q. What was the object of the meeting, 
as stated to youV A. Mr. Crume had been to see me; wanted me to go into 
the National Mercantile Company. He wanted me to put my factory in. 
My factory would represent so much stock. My dividend, he said, would 
amount to six thousand dollars or more. I refused to do it. I told him 
that I would if Carter-Crume Company would guaranty me nine tliousand 
dollars. I would close my factory, and not run It at ail. Q. You were made 
director of the National Mercantile Company? A. Yes, sir. Q. What was 
the object of that company, as you understood as a director? A. Well, I 
saw that they were then working to get ail thèse factories in Une. Q. For 
what purpose? A. They wanted to close my factory. Q. For what purpose? 
A. To get the factories ail in line. Q. As you understand that, as a director 
of the company? A. They were to malntain priées. Q. And anything else, 
sir? A. What they wanted to do was to control the business at that time. 
Q. And that was the object of that meeting, was it not? A. ïhat was the 
object of that meeting; yes, sir. Q. And you were director of the company? 
A. I was director of the company. I wlU state, though, before I went into 
that company I had the guaranty— I had Mr. Crume's word that Carter- 
Crume Company would guaranty me nine thousand dollars a year, if I did 
this. Q. You knew what you were going into? You made the proposition 
that, if they would guaranty this nine thousand dollars, you would close your 
factory? A. I was leasing them my machinery. Q. Didn't you know what 
the Mercantile Company was buying your factory for,— what you were 
going into it for? A. To get rid of my machinery; to get this nine thousand 
dollars. Q. Didn't Mr. Crume tell you what he wanted to do? A. That he 
wanted to get me in line. Q. What for? A. To maintain priées." 

On the occasion of that meeting, the following eontracts were entered into 
between the plaintiff and the other parties named therein: 

"Contract. 

"This agreement, entered into by and between the National Mercantile 
Company, a corporation by virtue of and under the laws of Ohio, with otfice 
at Dayton, Ohio, their successors or assigns, party of the first part, and Charles 
Cravens & Oo., a co-partnership, of Paducah, Ky., parties of the second part, 
witnesseth: 

"(1) That party of the first part being désirons of leasing ail the wood-dish 
machines now owned or controlled by the party of the second part, and the 
party of the second part being desirous of renting said machines to the party 
of the first part, it is hereby agrced that, for the sum of one dollar ($1.00) 
and other valuable considérations, the party of the second part agrées to 
lease, and does hereby lease, to the party of the first part, ail the wood-dish 
machines now owned or controlled by it, and ail the wood-dish machines that 
may, during the continuance of this contract, come into the possession or 
control of the party of the second part. 

"(2) It is also agreed and understood that the said machines shall remain 
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in the possession and eontrol of the party of the second part, and it agrées 
to operate and keep in repair the said machines, and proceed to make wood 
dlshes for the party of the flrst part, on the following terms and conditions: 

"(3) The wood dishes shaJl be made of gum and maple wood, ail light In 
color, ail flrst quality, and satisfaotory to the gênerai trade, and they shall 
be securely paeked in good, substantlal crates, containlng 250 or 500 dishes, 
as may be, from time to time, specifled by first party. If paeked In crates, 
the crate heads shall be planed, branded, and stenciled as instructed by the 
party of the first part. 

"(4) The party of the flrst part agrées to take wood dishes per year during 
the continuance of this contract, which shall be distributed as near as may 
be to dishes daily. 

"(5) It is hereby agreed that the priée to be paid for said wood dishes 
shall be; No. 1-2's, 65c.; No. l's, 65c.; No. 2' s, 75c.; No. 3's, 85c.; No. 5' s, 
$1.05,— per thousand, f. o. b. cars at factory point, and shipped as per instruc- 
tions from party of the first part; shlpping bill, together with invoice, to be 
promptly malled to party of the first part Terms: Cash ten days after date 
Df bill of lading. 

"(6) In considération of the large quantity of wood dishes purchased by 
the party of the flrst part, the party of the second part agrées that it will not 
make for or sell wood dishes, directly or indirectly, to any other person, firm, 
or corporation. 

"(7) The dishes purchased by, and to be made for, the party of the flrst 
part shall not become the property of the party of the flrst part until they 
are loaded on board cars or vessel, and receipted for by the transportation 
Company. 

"(8) It is further agreed that the party of the second part shall make a 
weekly factory report to the party of the flrst part; said report to be made 
out on the Monday following the close of each week, and maUed to the office 
of the flrst party. This report to contain a record of the quantity of each 
size dish made and shipped for the week, and quantity on hand at the end of 
each week. Thèse reports to be made out on report blanks furnished by the 
party of the first part. ' 

"(9) The party of the second part agrées to furnish wood dishes additionally 
in proportion to above-named quantity, at the same priées, and upon the con- 
ditions, herein named, if called to do so by the party of the first part. 

"(10) Where the words 'wood dishes' are used herein, it is understood that 
wire-end wood dishes are meaut. 

"August 28, 189». The National Mercantile Company, 

"By W. E. Crume, Sec'y. 
"By Charles Cravens & Co." 

"Supplementary Agreement. 

"Between the National Mercantile Company of Dayton, Ohio, party of the 
first part, and Charles Cravens & Co., party of the second part, to be attached 
to and become a part of an original agreement between the above parties, 
dated August 28, 1895: 

"(1) Party of the second part, belng desirous of obtaining forty-nine shares 
of the capital stock of the National Mercantile Company, hereby agrées to 
pay for the same flve hundred dollars ($500), to be paid for in wood dishes 
shipped to the order of the party of the first part, ail to be of first quality, 
and at the priées named in the original agreement of August 28, 1895. 

"(2) The value of said dishes to be placed to the crédit of the second party 
on the books of the company, representing its shares in the capital stock of 
the Company. 

"(3) Said quantity of dishes in value to be furnished by the party of the 
second part before the party of the flrst part shall be required to pay cash 
for dishes, as specifled in section 5 of the original agreement. 

"(4) It is agreed, upon the expiration of this agreement or any renewai 
thereof, that the share of assets of the company, as represented by the shares 
of stock held by the party of the second part, shall be paid over to the party 
of the second part. 
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"(5) This agreement to remain in force and effect during the contiuuance 
of thie contract between tlie parties hereto of even date lierewitli. 

"Tlie National Mercantile Company, 

"Bv W. E. Orume, Secretary. 
"By Charles Cravens & Co." 

"It is hereby agreed, by the parties hereto, that the Carter-Crume Company, 
a corporation under the laws of West Virginia, agrées to assume, and does 
hereby assume, to make the above quantity of wood dishes at the priées and 
upon tbe conditions above named. 

"Dated August 28, 1895. ïhe Carter-Crume Company, 

"By W. E. Grume, Vice Président. 
"By Charles Cravens & Co." 

"Mémorandum of agreement made this 28th day of August, 1895, by and 
between the Carter-Crume Company, a corijoration organized undor the laws 
of the State of West Virginia, party of the first part, and Charles Cravens 
& Co., of Paducah, Kentucky, parties of the second part, referring to a con- 
tract and supplementary agreement made this day between the National 
Mercantile Company, Dayton, Ohio, and Charles Cravens & Co., of Paducah, 
Kentucky, parties of the second part: Inasmuch as, under the agreement 
above referred to, Charles Cravens & Co. bave become owners of flfty shares 
of stock in the National Mercantile Company, parties of the first part guar- 
anty to parties of the second part that the dividends paid by the National 
Mercantile Company to Charles Cravens & Co., on said flfty shares of stock, 
shall amount to seven hundred and flfty dollars ($750) per month, or a total 
of nine thousand (.$9,000) dollars for the year, ending one year from to-day, 
or, in the event of such dividends not amounting to such amount, then parties 
of the first part agrée to pay to parties of the second part, on or before one 
year from to-day, the différence in money between the total amount of divi- 
dends paid on said flfty shares of stock and the sum of nine thousand 
($9,000); it also being a condition of this agreement that party of the second 
part is not to manufacture the dishes for the National Mercantile Company, 
as speclfled in their contract of this date, referred to above, but such dishes 
are to be made in fullillment of said contract by the party of the flrst i>art. 
Party of the flrst part to reçoive ail money paid by the National Mercantile 
Company for such dishes. 

"Signed August 28, 1895. The Carter-Crume Company, 

"By W. E. Grume, Vice Président. 
"By Charles Cravens & Co." 

Typewritten minutes of the proceedings at a meeting of the directors of 
the National Mercantile Company attended by the plaintifC on that day, which 
a witness testifled were taken at the time, were offered in évidence by défend- 
ant, and, against objection on behalf of tbe plaintifC, received, which, among 
other things, stated that it was resolved: "That it is the policy of this Company 
to hold the price on machine-made wire-end wood butter dishes flrm at §1.60 
basis, and that tbe secretary be, and is hereby, instructed to use his best en- 
deavor to stop ail attempts to manufacture dishes, or the making of machines 
for the manufacture of wood dishes, and to use coercive mea sures, if neces- 
sary, to accomplish this resuit." Thèse minutes had never been entered in 
any record book of the company. 

The plaintifC executed his part of the above agreements, and in due time 
demanded the $9,000, no part of which had been, or was at any time, paid 
to him. Numerous other contracts between manufacturers of wooden dishes 
and the National Mercantile Company or the Carter-Crume Company of a 
similar character, made about the same time, were offered in évidence, and 
received, against the objection of counsel for plaintifC, who, however, assigned 
no reasons or grounds for his objection. Some other incidental facts were 
shown, but the foregolng is the substance of the case as it appeared upon the 
trial. ïhe trial judge held, at the conclusion of the évidence, that the cou- 
tracts between the plaintifC, the National Mercantile Company, and the Carter- 
Crume Company, were not, standing by themselves, unlawful, but that when 
taken in connection witli the other facts, which had been shown, it appeared 
that they formed part of an unlawful combination in restraint of trade; 
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that they were therefore contrary to public pollcy, and conW not be enforced. 
He therefore dlreeted a verdict for the défendant. Counsel for plaintlfif duly 
excepted thereto, and, the verdict and judgment having passed In accordance 
with the Instructions of ^le court, the case is brought hère ou wrlt of error. 

Charles W. Baker, for plaintifif in error. 
Joseph Wilby, for défendant in error. 

Before LUETON, Circuit Jndge, and SEVERENS and CiLAEK, Dis- 
trict Judges. 

SEVERENS, District Judge, having stated the case as above, de- 
livered the opinion of the court. 

The flrst of the assignments of error relates to the admission in 
évidence of the contracta between other parties and the National 
Mercantile Company of a kind similar to that of the plaintifE with the 
latter company. But no grounds were stated for the objection to 
their admission, and for that reason, according to the settled rule, 
error cannot be assigned upon the action of the court receiving them. 
8 Enc. PI. & Prac. 163, and cases cited. It may not be improper, 
however, to say that no valid reason oceurs to ua on which the objec- 
tion could hâve been based, seeing that those contracts were immedi- 
ately connected with the contracts in suit, and, ail taken together, con- 
stitute the entire transaction in which the parties were engaged. The 
same observation is applicable to contracts between Gravens and the 
défendant, the Carter-Crume Company, and the National Mercantile 
Company, which are copied in the preceding statement of facts. They 
are to bie construed as one. 

The second assignment relates to the following ruling of the court 
at the conclusion of the évidence to the jury: 

"Now on the face of the papers themselves, I do not think, and I so charge 
you, that the contracts— the three of them— are agalnst public policy. But 
there is évidence tending to show that thèse contracts were a part of a com- 
bination or plan entered into between the manufacturers to the extent of 
eighty par cent, of the output of the country of wooden dishes, by which they 
each made a contract with a central Company, who was to be the selling 
Company, agreeing to sell ail their output to that company at cost, taking 
shares in that company, and allowing that company to fix the market priée 
for the disposition of the goods after they had been transferred to them for 
sale, and that thèse contracts were made for the purpose of maintaining 
priées, and that for the purpose of maintaining priées further they made 
contracts to llmit the production of machines for the making of wooden 
dishes." 

The record proceeds to state: "Whereupon the counsel for plain- 
tifif excepted to that part of the charge of the court touching the con- 
tracts as being against public policy." In explanation, it is proper to 
say that the above ruling was given in charge to the jury in its pre- 
liminary instructions. The jury reported a disagreement. Where- 
upon the court gave them direct instructions to find for the défendant. 
The latter instruction superseded the former, and opens the whole 
case. 

The third assignment is based upon the exception to the direction 
of the verdict in favor of the défendant. We cannot, of course, as- 
sume, and the court below could not, that any fact was established 
about which there was room for controversy. AU questions of fact 
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micterial to the issue, about whicli différent opinions could fairly hâve 
beeii formed, were for the jury; and the question for us is whether 
iipon the fiu-ts, which were substantially uncontroverted, including 
those to which the plaintiff himself testified, the verdict which the 
court directed was the onlv one which the court would hâve allowed 
flnally to stand. Kailway Co. v. Lowery, 20 C. 0. A. 596, 74 Fed. 463, 
and 43 U. S. App. 408. From the preceding statement of the case as 
exhjhited upon the trial, the material and uncontroverted facts may 
be gathered into the following synopsis. But flrst, we lay ont of 
considération the typewritten minutes of the proceedtngs at the meet- 
ing of the directors of the National Mercantile Company, on August 
28, 1896. We think it might well be that the jury would bave been 
justifled in sharing the suspicion of counsel for the plaintiiï in regard 
to their genuineness and veracity. It must be admitted that it is 
inost remarkable that any board of directors of a business establish- 
ment shoidd pass such a resolution as is quoted in the foregoing pre- 
liminary statement, however much in line it might be with their real 
purposes. 

The parties who were engaged in thèse transactions, of whom the 
plaintiff was one, representing 80 per cent, of the total product, under- 
took to, and did in fact, form a combination for the purpose of restrict- 
ing the production of wooden dishes throughout the coiintry and keep- 
ing up the priées thereof. Tlie articles to which this combination 
had référence were articles in common use. The plaintiff's contracts 
were part of the means employed for eflecting the common object, 
and he secured the means of sharing in the profits expected to be 
gained through the combination. To this end ail the factories were 
expected to be brought under the control of the National Mercantile 
Company, which was to regulate the priées. The plaintiff testified 
that it was the purpose to close his factory, and not run it at ail. 
He further testified that it was the pur-pose "to get ail the factories in 
Une," in order "to maintain priées." He was guarantied $9,000 for 
closing his factory for a year, and the contract included ail the dish 
machines that might corne into his possession or control, tlius dis- 
abling himself from manufacturing, and he obligated himself not to 
sell any wood dishes to any other person, directly or indirectlv, during 
the continuance of the contract. . It is manifest that it was the expec- 
tation, and that the parties intended, to get a sufflciently large num- 
ber of manufacturers into the combination to practically accomplish 
their purpose. We cannot doubt that such a combination, for such 
purposes, was opposed to public policy, and thf refore unlawful. It 
is the settled doctrine that one cannot maintain a suit in a court of 
justice upon a contract entered into for the purpose of promoting such 
objects. The doctrine was elaborately discussed, upon the principles 
of the common law, by Judge Taft in a case recently decided bv this 
court. U. S. V. Addyston Pipe & Steel Co., 29 C. C. A. 141, 85 Fed. 
271. In that case the question was also discussed whether the anti- 
trust law of 1890 was applicable to the contract then under considéra- 
tion. But the relation of that act to the common law was involved 
in the discussion, and much research was bestowed upon the estab- 
lished principles of the latter. The proposition there maintained 
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was that "no conventlonal restraint of trade can be enforced unless 
the covènant embodying it is merely ancillary to the main purpose of 
a lawfulcon tract, and necessary to protect the covenantee in tlie en- 
joyment of tlie legitimate fruits of tlie contract, or to protect him f rom 
tlie dangers of an unjust use of those fruits by the other party." It 
was not doubted, nor, indeed, can it be, that whére the direct purpose 
of the contract in suit is to establish, for increasing their profits, a 
combination among manufacturers and tradesmen whose function 
is to prevent compétition, and thereby prevent the public from ob- 
taining those articles which are in gênerai use, at the priées at which 
they could be obtained as the resuit of fair and untrammeled compé- 
tition, such contract is unlawful, and cannot be enforced. We hâve, 
in the foregoing statement of what we suppose to be the conceded 
rule, restricted it to the case of "articles in gênerai use," in order to 
indicate a test which is not affected by a f eature put f orward in some 
décisions as creating a distinction. We do not commit ourselves 
upon the question whether such distinction exists or not. The resuit 
of the application of the test above f ormulated to the facts of this case 
is, manifestly, that the contract hère in question cannot be enforced. 
It is argued by counsel for plaintiff' that the contract should be sus- 
tained, within the principles stated and approved in U. S. v. Addyston 
Pipe & Steel Co., upon the theory that the contract upon which the 
action is based was collatéral merely, and did not require the aid of 
the agreement for combination. But it seems clear to us that this 
proposition cannot be maintained. This contract was one of the 
steps in the forbidden organization, and was intended to be one of 
many by which the objects of the combination were to be accomplished. 
Seeing what has been the resnlt to the plaintiff, one cannot help feel- 
Jng that he may hâve been duped by more artful men. But lie was 
a business man. It is not claimed for him that he was mentally in- 
compétent in any such sensé as to absolve him from responsibility for 
the légal conséquences of bis acts, and, in such a case as this, the 
court does not administer equities according to the relative merit of 
the parties. 

We think the court below was right in directing a verdict for the 
défendant. The judgment is aftirmed, with costs. 



KINGMAN & CO. v. WESTERN MFG. CO. 

(Circuit Court of Appeals, Eighth Circuit. Felaruary 13, 1809.) 

No. 703. 1 

Damagbs— Bkeach dp Contract of Sale— Goods to be Manufactured. 

Tlie measure of damages for breach of a contract to purchase goods 
to be manufactured by tlie seller, where the goods are not manufactured 
and ready for delivery at the time the seller is notifled that they will not 
be aecepted, if no materials hâve been purchased, and no labor expended 
towards their manufacture, is the différence between the cost to tlie 
seller of their manufacture and delivery and the contract prlce, if such 
priée is greater than their cost. If materials liave been purchased, tlie 
différence between their market value and their cost, if the cost is 



KINGMAN & CO. V. WESTERN MFG. CO. 487 

greater, is to be added. If materials hâve been purchased, and labor bas 
been expended towards their manufacture, the différence between the 
market value of the partly flnished articles and the cost of the materials 
and the labor expended thereon, if the cost is the greater, is to be added. 

In Error to the Circuit Court of the United States for the District 
Nebraslfa. 

James H. Mcintosh, for plaintiff in error. 

Walter J. Laïnb and George A. Adams, for défendant in error. 

Before CALDWELL, SANBOKX, and THAYER, Circuit Judges. 

SANBOEN, Circuit Judge. This is an action for a breach of a 
contract to order and purchase from the Western Manufacturing 
Company, the défendant in error, agricultural implements of the 
peculiar character which it made. The manufacturing company 
was a corporation engagea in the manufacture and sale of agricul- 
tural implements at Lincoln, in the state of Nebraska, and Kingman 
& Co., the plaintiff in error, was a corporation engaged in the pur- 
chase and sale of such implements in the states of Illinois, Missouri, 
Kansas, Nebraska, lowa, and South Dakota. On May 8, 1893, King- 
man & Co. agreed to order of the défendant in error, at the resi)ec- 
tive dates, and to pay for at the respective priées stated below, the 
following implements manufactured or to be manufactured by the 
défendant in error, to wit: On or before October 1, 1893, IGO 
Kingman and Weir Standard mowers at |25 or |2G each, according 
to the length of the cutter bar; on or before May 8, 1893, 1,800 
Défiance hand cornshellers at |4.35 each, with a fan and feed table, 
and at |-1 without a fan and feed table; and between August 1 and 
December 1, 1893, 1,200 Climax end gâtes at |1.25 each. The de- 
fendant in error brought this action for a breach of this contract, 
and alleged that it made and tendered ail thèse articles to the plain- 
tiff in error, but that Kingman & Co. refused to order, accejjt, or 
pay for any of them except 54 mowers and 400 cornshellers, and 
it sought to recover as damages the différence between the market 
value and the contract price of 106 mowers, 1,400 cornshellers, and 
1,200 end gâtes. The évidence, however, failed to show that at the 
time of the breach of the contract, which the witnesses for the 
défendant in error fixed on Xovember 22, 1893, the défendant in 
error had made or tendered, or had on hand to tender, any of thèse 
implements except the 106 mowers, while the fact was established 
that it had no end gâtes and no flnished cornshellers, and only about 
800 cornshellers in process of manufacture at that time. In other 
words, on November 22, 1893, when Kingman & Co. refused to order 
or receive any more implements under this contract, the manufac- 
turing company did not hâve in its possession or control, and could 
not and did not tender, the 1,200 end gâtes nor 600 of the corn- 
shellers required by the contract. The court below, over the ob- 
jection of the plaintiff in error, gave to the jury the rule for the 
measure of the damages of the défendant in error which would 
hâve been applicable if it had proved the manufacture and tender of 
ail the goods. It charged them that, if they found for the défendant 
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in error, it was entitled to recover the différence between the con- 
tract price and the market value of ail the articles covered by the 
contract, whether they had been manufactured or not at the time of 
the breach. The principal question in the case is whether this was 
the true rule for the measure of the manufacturer's damages which 
resulted from the failure of the purchaser to order and take the 
600 cornshellers and the 1,200 end gâtes which it had not made, 
or commenced to make, when the purchaser refused to order or 
take any more implements under the contract. 

Compensation is the true measure of damages. The injured party 
may recover what he loses by the breach of his contract, but he 
cannot recover more, and his recovery must always be limited to the 
losses which he necessarily suffered from the breach. After he has 
received notice that the defaulting party will not perform the con- 
tract, he may not unnecessarily incur f urther liabilities or expenses in 
its performance, and then charge the increased loss he thus incurs 
to the defaulter. When, on November 22, 1893, the défendant in 
error received notice from Kingman & Co. that the latter would ac- 
cept no more implements under the contract, the manufacturing 
Company was bound to refrain from adding to its own loss and to 
that of the plaintiff in error by making the implements it had not 
commenced to make; and, if it did so, it cannot be permitted to 
recover the increased loss it thus voluntarily incurred. Danforth 
V. Walker, 37 Vt. 239, 244. When the manufacturing company 
received this notice there were 600 cornshellers and 1,200 end gâtes 
which it had not commenced to make, and which it never did in 
fact manufacture. Was it entitled to recover the différence between 
the market value and the contract price of thèse implements? The 
gênerai and the just rule for measuring the damages for a breach 
of a contract for the sale of personal property is the différence be- 
tween its market value and its contract price, because the vendor 
is presumed to hâve the property on hand; and his profits if the 
contract is performed, and his loss if it is broken, is the exact dif- 
férence between the price he can sell the property for in the market 
and the price he is entitled to receive for it under the contract. This 
was the true measure of the loss of the défendant in error on the 
106 mowers which it had made and was ready to deliver when the 
contract was broken, because it had them on hand, and it was en- 
titled to their contract price; while after the breach it could obtain 
only their market value, so that it necessarily lost the différence. 
But the différence between the market value and the contract price in 
no way measured the loss the manufacturing company sustained on 
the 600 shellers and the 1,200 end gâtes which it never made or had. 
It could not sell thèse at the market price, for it did not bave them. 
What it did hâve under the contract, at the time of this breach, was 
the right to manufacture and deliver thèse articles, and to receive 
the contract price for them. When the breach was made, it was 
deprived of this right, and its loss was necessarily the différence be- 
tween the expense it would hâve incurred in manufacturing and 
delivering them and the contract price it would hâve received; or, 
in other words, the profit it would hâve made upon them if it had 
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performed the coutract. A simple illustration will make the sound- 
ness of this view clear. The contract price of one of the shellers 
was four dollars, the cost of making it was three dollars, and Its 
market value at the time of the breach was two dollars. If the 
défendant in error had already made, at an expense of three dol- 
lars, and had in its possession, one of thèse shellers, at the time of 
the breach, its loss upon it was two dollars, because it lost its profit, 
the différence between its cost and the contract price, one dollar, and 
also one dollar of its cost, since it could not hâve sold it for more 
than the market value, two dollars. But on a sheller which it had 
not made it lost none of the cost, because it had not incurred or 
paid any, and its only loss was the différence between the three 
dollars it would cost it to make the sheller and the contract price 
it would hâve reeeived if it had made and delivered it. In this way 
it appears that the application by the court of the gênerai rule for 
the measure of damages upon safes to the loss upon tliese unmanu- 
factured implements entailed upon the ijlaiutiff in error a loss, much 
hea^ier than that which the manufacturing company actually suf- 
fered. 

The distinction we hâve pointed out exists in the authorities as 
well as in reason. In U. S. v. Speed, 8 Wall. 77, the government 
agreed to pay Speed for slaughtering and packing 50,000 hogs, 
which it was to furnish. It provided only 16,107, and Speed sued 
for damages. The court held "that the true measure of damages 
was the différence between the cost of doing the work and what 
the claimaiit was to receive for it, making reasonable déductions for 
the less time cngaged, and for release from the care, trouble, risk, 
and responsibility attending a full exécution of the contract." In 
Hinckley v. Steel Co., 121 V. S. 2(54, 7 Sup. Ct. 875, the steel com- 
])any sued Hinckley for a breach of a contract to furnish it drilling 
directions for, and to buy of it, 6,000 tons of steel rails, which it 
was to manufacture. Xone of the rails were actually roUed, but 
the court assessed the damages on the basis of the différence be- 
tween the amount it would hâve cost the plaintifl to manufacture 
the rails and their contract price. In Danforth v. Walker, 37 Vt. 
239, 244, and Id., 40 Vt. 260, the défendant agreed to buy of the plain- 
tifl 1,500 bushels of potatoes, but after the delivery of about 400 
bushels, and before the plaintiff had obtained ail of the remainder, 
the défendant gave him notice to buy no more. The court held the 
measure of damages on those which the plaintiff had not bought 
when he reeeived the notice was the différence between what it would 
bave cost him to buy and deliver them and the contract price. In 
Kingsland & Ferguson Mfg. Co. v. St. Louis Malléable Iron Co., 29 
Mo. App. 527, 540, the défendant agreed to purcliase about 10,000 
pounds of castings, which the plaintiff was to manufacture, but 
broke the contract when only about 5,000 pounds had been made. 
The court held that the measure of damages was the différence 
between the market value and the contract price of those manu- 
factured at the time of the breach and the différence between the 
contract price and the amount it would bave cost the plaintiff to 
manufacture and deliver those that were not made at that time. 
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The following rules for the measure of damages for the breach of 
a contract to manufacture and deliver articles will be found to be 
sustained by the authorities, based upon the rule of compensation, 
just and applicable to the facts of this case: 

1. The measure of damages for a breach of a contract to purchase 
Personal property is the différence between the market value and 
the contract price of the property at the time of the breach, if the 
latter be greater than the former. 

2. The same rule is applicable to the measure of damages result- 
ing from the failure to aecept articles which hâve been made and 
are ready for delivery at the time of the breach by the purchaser of 
the contract to purchase goods of a manufacturer, but it is not the 
true rule for the measure of damages resulting from the breach on 
account of those not then made and ready for delivery. 

3. Where materials hâve been purchased and labor bas been be- 
stowed upon such articles under such a contract before the manu- 
facturer has notice of the breach, his damages on thèse articles are 
the différence between the amount it would cost him to make and 
deliver them and their contract price, if greater, plus the différence 
between the value of the partly manufactured articles and the cost 
of the labor and materials that had been bestowed upon them at the 
time of the breach, if the cost be greater than the value. 

4. If materials hâve been purchased with which to fulflll the con- 
tract, but no work has been bestowed upon them at the time of the 
breach, the measure of the manufacturer's damages upon the articles 
which might hâve been made with such materials under the con- 
tract is the différence between the amount it would cost him to make 
and deliver them, including the cost of the materials, and their con- 
tract price, if greater, plus the différence between the cost and the 
market value of the materials that hâve been purchased at the time 
of the breach, if the market value be less than the cost. 

5. The measure of the damages upon articles covei'ed by such a 
contract for which no materials had been bought, and upon which 
no work had been expended at the time of the breach, is the dif- 
férence between the amount it would cost the manufacturer to make 
and deliver them and their contract price, if that price is greater 
than the cost. 

The application by the court below of the gênerai rule for the 
measure of damages upon a breach of a sale of personal property to 
the measure of the damages for a refusai to take from the manufac- 
turer in this case articles that had never been made under the con- 
tract, was erroneous, and compels a reversai of the judgment. 
There are other errors assigned, but none which présent questions 
that demand discussion, or that would be liable to raise a doubt in 
the mind of the court below upon a second trial of the case. The 
judgment is accordingly reversed, and the case is remanded to the 
court below, with directions to grant a new trial. 
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GRADT T, SOTJTHBRN RT. CO. 

(OlrcQlt Court of Appeals, SIxth Circuit March 7, 1899.J 

No. 634. 

1. Maotbr akd Servant— Rôles forthb Protection of Employés frou In- 

•JDHY. 

Where a rallroad company, through its superintendents In charge, had 
made and enforced a rule In Us car-repair shop that employés working 
on or along any of the tracks In the shop should be given personal 
notice when cars were to be moved on such track, It cannot be charged, 
by an employé who Is Injured by movlng cars, and who had knowledge 
of such rule, wlth négligence In faillng to establish proper régulations for 
the protection of the men, merely because the rule was not printed. 

t. Bamk— Fbllow Seryants— Vick Principals. 

The foreman of a frelght-car repalr shop of a rallroad, who Is a sub- 
ordinate of the master car bullder, who alone employa and dlseharges 
men In hls department, whlch itself Is a branch of the mechanlcal de- 
partment of the road, under the control of the master mechanic, is not 
a vice principal, as to another employé in such shop, but a fellow servant, 
for whose négligence, resultlng In an injury to such employé, the rallroad 
Company is not liable.i 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

The action below was brought by George W. Grady against the Southern 
Rallway Company to reeover damages for injuries sustained by Grady while 
In the service of the rallway company as a car repairer, caused, as he avers, 
by the négligence of the railway company. There were three counts in the 
déclaration. The first count charged that the défendant carelessly, negU- 
gently, and wrongfully Inflicted said injuries upon the plalntifC, causing him 
great sufCering and total and permanent disabillty. There waa in this count 
no spécification of the négligence by which the Injury was caused. This 
count was eliminated by demurrer. The second count averred that while 
the plaintlfE, in the discharge of his duties, was passing between two stand- 
ing cars, and across one of the defendant's tracks, the défendant suddenly, 
negligently, and without warning, pushed said standing cars together, thereby 
catching the body of the complaiaant between the cars and Infllctlng the 
injury. The third count charged that the défendant was négligent In its 
failure to employ a compétent and careful superintendent of the shops and 
yards, and in its failure to make and enforce reasonable régulations for the 
protection of plaintiff while engaged in hls said work, and that the Injuries 
were caused by the failure of the défendant, through Its superintendent of said 
shops and grounds, to glve proper notice to the plaintiff before movlng said 
cars. 

The facts of the case were as follows- The plaintiff was a carpenter and car 
repairer In the service of the Southern Kailway Company at its frelght-car 
repalr shops, in Knox county, Tenu. The shed In which the work was done 
had six parallel tracks, ail Connecting wlth a so-called "house track" outside 
the shed. Cars in need of repairs were pushed in by way of this house track 
onto the varions tracks, and cars when repaired were puUed ont therefrom 
In the same way. The tracks were numbered 1, 2, 3, 4, 5, and 6. Only freight 
cars were repaired in this shed. The whole branch of repairs was In the 
mechanieal department, at the head of whlch was the master mechanic of 
the road, J. B. Mlchael. The work of car repairs in that department waa 
under the control of Master Car Bullder A. B. Corinth, who was the immé- 
diate subordlnate of the master mechanic, Mlchael. Thèse particular sheds 

1 As to who are fellow servants, see note to Rallroad Co. v. Smith, 8 0. 
0. A. 668, and supplementary notes to Railway Co. Y. Johnston, 9 C. C. A. 596, 
and Flippin y. Kimball, 31 G. 0. A. 286. 
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were under the control of Patterson, an Immédiate subordinate of Corinth, 
and the foreman of freight-car repàits. Subordinate to Patterson In tlie 
superinteudence of thèse car sheds was Ed Miller, knowu as the "gang fore- 
man." Corinth alone employed anddischarged men. It appears by the un- 
disputed évidence of the witnesses qn, both sides that under a rule adopted 
by the predecessor of Patterson, ahd'vèrbally promulgated, whenever a Une 
of freight cars was to be moved in or out on any traelv tlie foreman or as- 
sistant foreman, or some man sent by one of them, went the whole leugth of 
the track, and notifled in person every man working thereon that cars were 
to be moved on that track. ït f urther appeared , that, when Patterson suc- 
ceeded as foreman, he enforced this rule still more strictiy. The plaintifC 
himself said that such notification was invariably given, and that he never 
knew it not to be given, except upon the occasion of his injury; that the 
men working upon the cars paid no attention whatever to the sounding of 
the bell on the engine, or any other signal, because they could always dépend 
upon receiving notice, in the way already mentioned, that cars were to be 
moved upon a particular track. Upon the day of the accident the plaiutiff 
was working on track No. 1. In order to get a necessary tool, he was obligcd 
to go across track No. 2 to track No. 3, where his tool chest had beeu placed 
by direction of the foreman. A ti'ain of cars was standing on track No. 2, 
with an opening between the last two cars. A fellow workman was with 
hlm. The fellow workman passed through between the two cars, in advance 
of him, and crossed without injury. The plalntilï, however, put himself 
between the cars Just at a time when the front car was pushed against the 
back car. He was injured severely. The plaintifï says that he heard no 
warning from any one that the train on track No. 2 was to be pulled out. 
ïhere was évidence that the usual warning was given by one whom the 
assistant foreman had sent for' the purpose. There was no évidence of the 
unfltness of a superintendent or other employé. At the close of the plalntiff's 
évidence, upon a motion by the défendant, the court directed a verdict for the 
défendant on the ground that, if the injury was due to the négligence of 
any one other than the plaintifF, it was due to the négligence of a fellow serv- 
ant of the plaintifC, for which the défendant company was not liable. 

Jérôme Templeton, for appellant. 
W. L. Welcker, for appellee. 

Before TAFT and LURTOÎS^, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAPT, Circuit Judge. Tlie judgment of the circuit court must be 
affirmed. The évidence leaves no ground whatever for the conten- 
tion that a reasonable rule had not been adopted by the défendant 
company for the notification of every one engaged in and about th(> 
cars standing upon the repair tracks that they were about to be 
moved. The system of notice was that of personal notice to every 
employé engaged in and about the cars. It is true that the rule was 
not printed, but that it was a well-recognized rule is conclusively 
shown by the évidence, without a single contradiction. Tlie neces- 
sity for written or printed niles is that the course of conduct may 
be deflnitely prescribed, and may be more certainly brought to the 
attention of every person having to enf orce or exécute the rules, or 
to rely upon their exécution. In this case the person chargea with the 
exécution of the rule testiiied that he did give the notice, and also 
testifled to his knowledge of the rule. The plaintiff, whose right it 
was to rely upon the rule, testifled in the most explicit terms that 
there was such a rule, and that it had been constantly observed until 
his injury. The failure to print the rule therefore could in no way 
hâve contributed to the injury hère complaiued of. The charge of 
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négligence based upon the absence of a sufflcient rule therefore fails 
for utter lack of évidence. 

The second ground urged for reyersal is tlie négligence of the fore- 
man or assistant foreman, or some man selected bj them, in failing 
to comply with tbe rule in tbis particular instance. It is said tbat 
this question ought to bave been left to the jury. The foreman who 
bad charge of moving the cars was a foreman in tbe freigbt-car repair 
sheds, and, even if we assume tbat it was bis négligence in this par- 
ticular instance which caused the accident, we sbould still be 
obliged to ând, under the décision of the suprême court of the United 
States, tbat he only was a fellow servant of tbe plaintiff, and that 
bis négligence in this instance was not the négligence of the company. 
He was not at tbe bead of a distinct department. He was at tbe 
bead of ooe of tbe many branches (to wit, tbe freight-repair brancb) 
of a distinct department (to wit, the mechanical department). In 
the case of Mining Co. v. Whelan, 168 U. S. 86, 18 Sup. Ct. 40, the ques- 
tion was whether the défendant mining company was liable to one 
of its employés for injury suffered througli the négligence of another 
of its employés, named rinley. Tbe défendant introduced évidence, 
which was uncontradicted, tbat its buàness was under the control of 
a gênerai manager, and was divided into three departments, the mine, 
the mill, and the chlorination works, each of which departments had 
a foreman or superinteudent under the gênerai manager; tbat tbe 
mine department bad three shifts or gangs of workmen. two by day, 
and one at night; and that Finley was boss of the one at nigbt. The 
jury had returned a verdict for the plaintiff in tbe circuit, and a 
judgment entered thereon was affirmed in the court of appeals for 
the Mnth circuit. The judgment of the circuit court of appeals was 
reversed by tbe suprême court. Mr. Justice Giay, delivering tbe opin- 
ion, said: 

"Finley was not a vice principal or représentative of the corporation, lie 
was not the gênerai manager of its business, or the superiutendent of auy 
department of that business. But he was merely the foreman or boss of the 
particular gang of men to which the plaintiff belonged. Whether he had or 
had not authority to engage and discharge the men under him is immaterial. 
Kven if he had such authority, he was noue the less a fellow servant witli 
them, employed in the same department of business, and under a comroon 
head. There was no évidence that he was an unsuitable person for bis place, 
or that the rnachinery was imperfect or détective for its purpose. ïhe ueg 
ligenee, if any, was his owu négligence in using the machinery, or in giving 
orders to the men. ïhe case is governed by a séries of récent décisions of 
this court, indistinguishable in their tacts from this one. Railroad v. Keegan 
1(W IJ. S. 259, 16 Sup. Ct. 2(Î0; Railroad v. Cbarless, 1G2 U. S. .'559, 10 Sup Gt 
848; Same v. Peterson, 162 U. S. 346, 16 Sup. Ct. 843; Martin v. Railroad, 
166 U. S. 399, 17 Sup. Ct. 603. See, also, Wilson v. Merry, L. R. 1 H. L. Se 
326." 

In addition to the cases cited by the learned justice, référence may 
also be made to Martin v. Railroad, 166 U. fe. 398, 17 Sup. Gt. 603, 
Eailroad Co. v. Baugh, 149 U. S. 369, 13 Sup. Ct. 914, and to Steam- 
ship Co. v. Merchant, 133 U. S. 375, 10 Sup. Ct. 397. It seems to us 
very clear that the duties of the foreman in this (!ase were not those 
of a superintendent in a department of the railroad company, such 
that the foreman of it could be regarded as a vice principal. It is 
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u^lfss to eIaï)orate the discussion upon this point, because the ques- 
tion is to be deteraiined by the décisions of tbe suprême court, and 
not by tbe gênerai discussion of public policy. The Baugh Case has 
set such limita to the vice-principal doctrine that it is exceedingly 
difflcult to suggest a position, outside of the superintendent or acting 
superintendent of the various great departments of the road, which 
will not be flUed by f ellow servants of ail the other employés. The 
Ross Case, 112 U. S. 377, 5 Sup. Ct. 184, it is said, has never been 
expressly overruled. This is true, but it has been so limited to its 
peculiar facts as to make it of no force as authority in any case where 
those facts are not exactly presented. 

The assumption that the accident was due to the foreman of the 
car shed has, moreover, little, if any, évidence to support it. If 
there was négligence in this regard, it was in ail probability the négli- 
gence either of the assistant foreman, or of some workman selected 
and directed to give the usual alarm. Clearly, the neglect of either 
would be that of a fellow servant. Thèse views lead to an afflrm- 
ance of the judgment. 



ANN ARBOR E. CO. v. FOX et al. 

(Circuit Court of Appeals, Sixtli Circuit. Marcli 7, 1899.) 

No. 636.' 

Railroads— LiabiIjItt for Fires— Burden of Proof as to Négligence. 

Under tlie Micliigan statute (How. Ann. St. § 3481) wlilcli pro vides that 
any railroad company sliaJl be liable for ail loss or damage by fire orig- 
inating from such railroad, '"provided that such company shall not be 
held so liable if it prove * * * that such lire originated from fire by 
englues whose machinery, smoke-stack, or fire-boxes were in good order 
and properly managed," proof of a flre having started from an engine 
of a railroad company raises a presumption of négligence, and the 
burden rests upon the company to bring itself within the exception by 
showing that its engine was in good order and properly managed; and 
this is true although the property destroyed was on its right of way, 
and within less than 50 feet of its track, when it was there with the 
knowledge and acquiescence of the company, aad for the mutuaJ conven- 
ience of the owner and the company. 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

The plaintiffs, on the 23d day of October, 1895, owned. In the village of 
Thompsonville, in the state of Michigan, a large quantity of lumber, which 
lay near the track of the Toledo, Ann Arbor & North Michigan Railway Com- 
pany. About 1 o'clock in the afternoon of that day, the lumber was destroyed 
by fire. The fire broke out shortly after the passage of a train known as 
the "work train." On behalf of the plaintiffs the claim was that the flre orig- 
inated from sparks emitted from the engine on this train; that the engine 
was détective in construction, in not being provided with proper spark- 
arresting déviées, and in other respects; that it was improperly managed on 
the occasion in question; that combustible matter had been carelessly allowed 
to accumulate on and over the right of way of the railway company; that 
sparks from the engine fell upon this combustible matter upon the right of 
way, which took flre; and that tjie tire ran through this inflammable material 
under one of the piles of lumber, and, without fault on the part of the plain- 
tiff, sprea,d. over and consumed ail of the lumber in the yard. The railway 
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at the time was belng operated by Wellington R. Burt, as reeeiver, appointed 
by the circuit court of the United States for the Northern district of Ohio. 
The reeeiver was subsequeutly discharged, the railway property having been 
sold to the défendant, the Ann Arbor Railway Company, which assumed and 
agreed to pay ail of the receiver's debts and liabilities. This action was 
brought by leave of the court appointing the reeeiver, for the purpose of 
having an adjudication as to the liability of the reeeiver (and the défendant 
i-ailroad company) for the loss in question. On behalf of the défendant it 
was claimed that the reeeiver was not négligent in respect either of the 
construction or opération of the engine, or the condition of the right of way; 
that the plaintiffs were guilty of négligence in respect (1) of the location of 
their lumber; (2) the condition of the ground about the lumber piles; and 
(3) the failure to use reasonable efforts tO' stay the progress of the flre. 

The case was tried before a jury, resulting in a verdict for the plaintiffs for 
$15,500, upon which judgment was entered. The right of way of the défend- 
ant at the place where the flre oecurred was 100 feet in width. The track 
was in the center of the right of way. The line of the railroad ran north- 
easterly, and the lumber yard was on the northerly side of the track, The 
railroad at this point was a part of what had formerly been the road of the 
Franktort & Southeastern Railway Company, which latter company conveyed 
its railroad to the Toledo, Ann Arbor & Xorth Michigan Railway Company in 
1892. The lumber yard in question was owned, and for some years had 
been operated, by the Thompson Lumber Company. The owners of the 
Thompson Lumber Company were also largely interested in the Frankfort 
& Southeastern Railway Company. At the time of the tire, Charles Fox 
& Oo. were the lessees of the Thompson Lumber Company, and were oper- 
ating the yard. The Thompson Lumber Company had been accustomed to 
pile lumber on the right of way of the railroad company wlthout Its objection. 
A tramway had been constructed by the Thompson Lumber Company to the 
north of and lengthwise of the railway track, partly on and partly off the 
right of way, and piles of lumber were placed on the right of way. This 
was done originally for convenienee in shipping lumber over the railroad, 
for it was then the custom to load from the piles onto cars standing on the 
main track of the road. Subsequeutly a side track was bullt, extending up 
Into the yard, and thereafter ail the shipping was done from the side track. 
The lumber company, however, continued to pile its lumber in the same place 
on the railroad right of way; and the sucoessors in title of the lumber com- 
pany, the défendants in error hère, continued the practice, wlthout objection 
or remonstrance by the railway Company. In 1894 the reeeiver built a fence 
along the right of way. When the lumlber piles were reaehed, the fence was 
"Jogged" in towards the track, and was constructed along the top of the 
bank of the excavation in which lay the railway track. The lumber pile 
In which the tire first broke out was four feet from the fence. The distance 
from the fence to the edge of the bank was from six to seven feet. The 
distance from the top of the bank to the railway track In the eut below was 
from 15 to 20 feet. Plaintiiïs' évidence tended to show that the spark from 
the engine had fallen Into some dry grass on the bank on the railway side 
of the fence, and set fire to it; that the flre ran along the fence, and thence 
to the lumber pile, but four feet distant. When the fire was flrst dlscovered, 
there was no blaze visible, except what was readily extinguished, but smoke 
was issuing from under the pile. Inefïectual efforts were made by several 
men to put it out by throwing water and dirt under the pile. Other efforts 
were made to throw the lumber from the top of the pile, but this would 
hâve requlred so much time that the efforts were abandoned. Evidence was 
also introduced to show that it was suggested to Fox, one of the défendants 
in error, by an employé of the reeeiver, that the pile be blown up with 
dynamite, of which a supply was on hand, but that Fox at flrst refused, and, 
when he subsequeutly gave permission, it was then attempted, but without 
success. At the time of the fire, a strong wind was blowing from the rail- 
way track towards the yard. The day was fair, and the season had been dry. 

A. L. Smith, for plaintiffs. 

Mark Morris and George P. Wanty, for défendant. 
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Before TAFT and LUETON, Circuit Judges, and GLAEK, District 
Judgè. 

TAFT, Circuit Judge. Tlie statute of Micliigan provides tiiat: 
"Any rallroad company building, ownlng or operating any railroad lu this 
State, shall be llable for ail loss or damage to property by fire originating 
from such railroad, either from the englnes passing over sueb road, tires set 
by the company's employés, by order of the ottleers of said road, or otber- 
wise originating in the constructing or operating of such railroad; provided, 
that such railroad company shall not be held so liable If it prove to the sat- 
isfaction of the court or jury that such fire originated from fire by engines 
whose machinery; smoke-stack, or Are-boxes were in good order and prop- 
erly managed, or Ares originating In building, repairing or operating such 
railroad, and that ail reasonable précautions had been taken to prevent their 
origin, and that proper efforts had been made to extinguish the same lu case 
of their extending beyond the limlts of said road, when the existence of such 
lire is communieated to any of the ofïicers of such company." 

Tte court cliarged tlie jury that: ' 

"Where it appears that fire has originated in the manner mentioned by the 
statute, and injury has happened therefrom, the duty devolves upon the 
défendant of showing that, notwithstanding it has happened, the railroad 
company— or receiver, in this case— has not been guilty of any négligence which 
has caused the lire, and has taken proper précautions in the construction and 
management of his machinery, and in other particulars podnted out by the 
statute." "TJnder the statute, upon proof of a tire having started from one 
of the engines of a railroad company, there is a presumption that it has been 
caused by some fault, some négligence, on the part of the company, either 
in the structure or management of the engines, or In the manner in wliich 
it has taken care of its right of way; and upon proof of the fact that the 
lire bas been caused by an engine of a rallroad company, which has passed 
over onto the land of private owners, and there caused damage, a prima 
facie case Is made out, and the railroad company cannot escape liability, 
except by assuming and maintaining the burden of showing that It has exer- 
cised due care in the premises." 

We think that this was the plain and mauifest effect of the statute. 
The statute ârst imposes a liability upon the railway company for 
ail loss occasioned by fire originating from the opération of its road, 
and foUows this with an exception or proviso in which the railroad 
company is given the opportunity to escape such liability by show- 
ing that it has exercised due care. This necessarily imposes upon 
the railroad company, if it wishes to take advantage of the proviso 
of the statute, the burden of showing the fact upon which the proviso 
becomes operative, to wit, that it exercised due care with respect to 
the prévention of the fire, which had originated in its opération of 
the road. But it is argued that, even if this be eonceded to be the 
correct view of the statute, the statute is not thus to be construed 
where the property destroyed is upon the right of way of the com- 
pany. The learned counsel says that: 

"Section 3323 of Howell's Annotated Statutes of Micliigan permits and con- 
templâtes that railway companies shall hâve 100 feet as a right of way, 
which they are obliged to keep reasonably elear and free from combustible 
matter. This width is allowed, not merely for building addltional tracks, 
but for better security from lire from sparks thrown by the engine. It is 
presumed that If the ti-ack is in the middle of the right of way, and the latter 
is kept reasonably clear of combustible matter, such sparks as are necessa- 
rily emitted by the engines will fall inslde the right of way, and do no harm; 



ANN ARBOR K. CO. V. FOX. 



497 



and so railroad companies are properly chargea with the duty of keeping the 
right of way clear, and are made liable for fires set outside the right of way; 
and, when Ares are set outside the right of way, this fact raises a presump- 
tion of négligence on the part of the railway company. But this has no ap- 
plication where the plaintifE himself voluntarily places his property on rail- 
road property, inskie of this danger limit. In so doing, he talées his chances. 
We do not think a plaintiff in such case should hâve the benefit of sueh a 
presumption in his favor." ' 

There is nothing in the particular statute of Michigan we are dis- 
cussing which requires that a railroad shall hâve a right of way 100 
feet in width, nor is there anything to show that the application of 
the statute was Mmited to any particular width of the right of way. 
Where a railroad company and the abutting property owner by agree- 
ment temporarily or permanently narrow the distance from the track 
to the edge of the right of way, as they did hère, by a fence erected 
considerably within the right of way, it may be conceded that the 
risk of flre is increased. But the relation of the parties to the risk 
and danger is the same. It is an additional risk for each, but the loss 
must fall just where it would hâve fallen had a greater distance be- 
tween the lumber and the track been maintained; for they voluntarily 
assumed the burden from the increased danger. 

In Eailroad Co. v. Eichardson, 91 U. S. 4.54, the statute of Vermont 
provided that: 

"When any injury is done to a building or other property by flre commu- 
nicated by a locomotive engine of any railroad corporation the said corpora- 
tion shall be responsible in damages for such injury unlcss they shall show 
that they hâve used ail due caution and diligence, and employed suitable 
expédients to prevent such injury." 

The property destroyed in that case was property of the abutting 
owner, built on the right of way by the owner for the convenience 
of the owner and railroad company. The railroad company contended 
that the statute did not apply to property located within the limits 
of the railroad. The suprême court said, speaking through Mr. Jus- 
tice Strong: 

"This View of the statute, as we hâve already remarked, is not, in our 
judgment, correct as a gênerai proposition, and certainly not in its appli- 
cation to a case wliere property is placed within the lines of a railway, by 
the consent of a railway company, for the convenience, in part, of its trafflc." 

The lumber in this case was placed within the lines of the railway 
company's right of way originally for the convenience of the railway 
company; that is, for loading and unloading. Subsequently a side 
track was built from which the lumber was loaded and unloaded, but 
the piles were permitted to remain. The side track was often used 
by the railway company for switching cars and trains in its gênerai 
business. The storing of the lumber and the use of the side track were 
the resuit of an arrangement profitable to both parties. The case 
before us cannot be distinguished from the Eichardson Case. 

The second assignment of error was based on the refusai by the 
court to give the foUowing charge: 

"Even if you find that the burning of the plaintifCs' lumber was caused 
by the négligence of the railroad, either in the condition or management of 
its englues, or in maintaining an unsafe condition of the riglit of way, the 
défendant will not be liable therefor, unless you also find that the burning 
of the lumber was the natural and immédiate resuit of the flre communicated 
92 F.— 32 
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from the railroad, wlthout the Intervention of any other cause or agency, such 
as lliight reasonably and naturally hâve been îorëseen as the resuit of the flre 
on the Snclosed right of way." 

The third assignment of error was based on the refusai to give the 
following: 

"Even if you flnd that the receiver was négligent in causing the setting 
fire to plaintiffs' lumber, in case you further flnd that plaintifE Charles Fox 
unréasonably refused to consent to the use of dynamite or to the tearing 
down of the lumber pile flrst discovered to be on fire, and that by such use 
of dynamite, or by tearing down the pile, or by both such means, the spread 
of the flre would hâve been prevented, plaintiffs can, in such case, recover no 
more, in any event, than the value of the lumber that would hâve been 
bumed had such pile been torn down or destroyed by dynamite." 

The charge upon the gênerai subject which the court did give was 
as follows: 

"Even if the receiver was négligent in permitting the setting flre to plain- 
tiffs' lumber, plaintiffs cannot recover, provided due care on their part would 
hâve prevented the buming of their lumber, nor can the défendant be made 
responsible for the loss of any lumber, the burning of which would hâve 
been prevented by due care on the plaintiffs' part. ïhis suggests the doctrine 
of contributory négligence,— that Is, négligence on the part of the plaintiffs 
which has contributed or might hâve contributed to the injury,— about which 
1 shall give you some further instructions later on. The question is not, 'Is 
the plaintiffs' contributory négligence or lacli of care as great as the négli- 
gence of the receiverV If négligence on the part of the plaintiffs, no matter 
how slight as compared with that alleged against the receiver, if négligence 
of this kind on the part of the plaintiffs directly contributed to the burning 
of the plaintiffs' lumber, the plaintiffs cannot recover. And to this I add, 
also, this contributory negUgeuce must hâve been such. however, as that, if 
it had not occurred, the loss would not hâve happened." 

It seems to us that this covers in a sufflcient way ail that the de- 
fendant was entitled to hâve charged to the jury upon the question 
whether the flre from the engine was the proximate cause of the burn- 
ing of the lumber, or any part of it. There is not the slightest sug- 
gestion in the case of any intervening cause between the tire from 
the engine and the burning of the lumber pile, which could break the 
causal relation of one to the other, unless it was négligence on the 
part of the plaintiffs in not preventing or suppressing the flre, and 
that intervening cause this charge fuUy discusses. 

The fourth assignment of error is based on the refusai of the court 
to give the following charge: 

"It being undisputed that the plaintiffs were, at the tlme of the flre in 
question, maintainlng on their slde of the fenee, and within the railroad right 
of way, material as combustible as that on the other side next to the rail- 
road track, and the lumber flrst discovered on fire being within the limits 
of the right of way, plaintiflCs cannot recover on account of any of the alleged 
négligence of the receiver in not keeping the right of way free from com- 
bustible material." 

In lieu of this the court gave the following: 

"If a fire started on that part of the right of way occupied by the plaintiffs, 
and caught there, and spread in combustible material earelessly allowed by 
the plaintiffs to accumulate there, and the flre would not otherwise hâve 
caught and spread, they cannot recover upon the négligence impnted to the 
receiver on account of the condition of the roadway not thus occupied by the 
plaintiffs; that is to say, in other words, if the jury should flnd that this 
fire caught in combustible material earelessly left and allowed to accumulate 
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by the plaintiffs on the property occupied by themselves for their lumber 
yard, although that was a part of the original right of way, then the plain- 
tiffs in this case would not be entitled to recover, notwithstanding the fact 
that, intervening the place between where this fire originated and the rail- 
road track, it niight hâve been ont of order In respect of the existence of 
combustible material, because, in the case supposed, the condition of affairs 
between the place where the flre caught and the railroad track would be 
entirely immaterial, and, in the case supposed, would not in any way hâve 
been involved in the communication of the flre from the engine to the lumber 
yard." 

In a previous part of the charge the court had told the jury that 
it was — 

"The duty of the plaintiffs to exercise reasonable care and prudence to keep 
that part of the right of way occupied by them free from inflammable and 
combustible material. That I hâve in substance already charged you. The 
duty of keeping that part of the right of way free from any combustible ma- 
terial by which fire might be communicated to the lumber was devolved upou 
the plaintiffs. If you flnd that plaintiffs neglected this duty, and that this 
neglect on their part directly contributed to the loss of their lumber, they 
cannot recover in this case, notwithstanding you flnd that défendant was also 
négligent." ' 

It is claimed for the défendant that the évidence as to the condi- 
tion of the four-foot space between the fence and the lumber pilè 
where the flre flrst smoldered and caught in the lumber was such 
that contributory négligence contributing to the injury conclusively 
appeared, and that the court ought to hâve given the charge re- 
quested, which was in effect a peremptory instruction. Undoubtedly, 
the great weight of évidence does show that the part of the right of 
way on the northerly side of the fence, where the lumber piles were, 
had grass and other combustible material spread about in such a way 
as easily to communicate flre. There was évidence, however, by 
some witnesses, that the space between the fence and lumber pile 
was fairly clean. Moreover, in a short distance of four feet between 
the fence and the lumber pile, Avith a northerly A¥ind blowing, it is 
easy to conceive that flre might hâve been communicated directly 
from the fence to the lumber pile without any aid from intervening 
grass or combustible material. If it did so, the présence of combus- 
tible material between the fence and the lumber pile did not con- 
tribute to the flre, and négligence of plaintiffs in this regard, however 
great, would not bar recovery. There was sufflcient doubt as to^ 
how the flre did spread from the fence to the lumber pile to require 
the submission of the question to the jury. 

We hâve covered ail the assignments of error the plaintiffs hâve 
deemed it wise to press, and flnd no substantial error therein. We 
afiirm the judgment of the court below. 
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LONDON & li. FIRB INS. C!0. t. FISCHER. 

(Circuit Court of Appeals, Slxth Circuit. March 7, 1899.) 

No. 615. 

1. iNStrEANCB— Condition against Incumbrance— "Waiybr. 

The dellvery of au Insurance polloy, by an agent havlng authorlty to 
dellver or withhold It, wlth knowledge of an existing incumbrance on the 
property Insured, is a waiver of a condition of the policy against incum- 
branees, whlch la blnding on the Company as to such existing Incum- 
brances. 

8. Samb— Construction of Power. 

In a clause In an Insurance policy provldlng that It shall be vold If 
"there be kept, used, or allowed • • • gasoline" ou the premises, the 
Word "allowed" is to be construed as meaning "allowed to be kept or 
used," and the condition is not vlolated by merely permittlng gasoline to 
be carried through the building on the premises. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

Action on insurance policy. For former report, see 83 Fed. 807. 

This was an action by John Fischer, upon an insurance policy, to 
recover the value of a stock of goods in the city of Louisville, upon 
which the défendant insurance company had issued a policy of |3,- 
000. The défense of the company rested upon alleged violations of 
three conditions of the policy. The conditions were as follows: 

"This entire policy, unless otherwise provided by agreement indorsed here- 
on or added hereto, shall be void (1) if the insured now lias, or shall here- 
after make or procure, any other contract of insurance, whether valid or not. 
on property covered in whole or in part by this policy; • ♦ • or (2) if 
the subject of insurance be personal property, and be or become Incumbered 
by a chattel mortgage; or (3) if (any usage or custom of trade or manufacture 
to the contrary notwithstanding) there be kept, used, or allowed on the above- 
described premises benzine, benzole, dynamite, ether, fireworks, gasoline, 
Greek flre, gunpowder exceeding twenty-flve pounds in quantity, naphtha. 
nitroglycérine or other explosives, phosphorus, or petroleum, or any of Its 
products, of greater Inflammability than kérosène oil of the United States 
standard." 

The cause was tried before a jury. Upon the issue whether the 
flrst and second of the foregoing conditions had been broken, the 
trial court instructed the jury as follows: 

"Then the next Inquiry is whether at the time of the dellvery of the policy 
there was a chattel mortgage. The provision of the policy is that if the 
subject of insurance is personal property,— and it is personal property hère,— 
and be or become incumbered by a chattel mortgage, the policy shall be void. 
The plaintifC says in regard to that, by his évidence, by his pleading, by state- 
ment of counsel, that there was a chattel mortgage on It; that the plaintifC 
had previously bought that stock of goods, or a stock, part of which, perhaps, 
remained, and that he owed some $2,900 on it, or $3,000, and to secure that 
he had taken out policles In his own name,— two pollcies,— one of $2,500 and 
the other of $500, and had assigned them to the person from whom he pur- 
chased, and that that was known and communicated to Mr. Rehkopf, who 
was the agent of the Insurance company, and that he had full knowledge of 
it before he delivered the policy sued on. If that be true, from the évidence, 
if you flnd that to be true, this provision of the policy is not effectuai as a 
défense, because he is estopped,— the company has waived, through him (to 
rely on such breaeh of), that provision of the policy; and, if the fact be that 
there was one or more chattel mortgages on it, it makes no différence, tha 
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policy is good, thc évidence being that he had the riglit and had the author- 
ity, as the agent, to deliver or not to deliver tliis policy. Now, if he delivered 
rliis policy with the knowledge of the existence of those several mortgages, 
tlien the knowledge uuder such eircumstanees precluded the insurance compauy 
from making such a défense. It is a waiver. It is estopped now from mak- 
ing any such défense. If, however, he delivered the policy, made the contract 
complète as the agent of this défendant, and the knowledge was comniuni- 
eated to him afterwards, the fact that he knew it afterwards would not re- 
lease the plaintiff from this obligation, because by the very tenus of the 
contract between the parties any agent was precluded from waiving the 
provision of the contract, éxcept where it was indorsed in writing upon the 
paper,— the contract itself." ' 

Upon the remaining condition ('5) cit(!(l above, tlie charge of the 
court was as follows: 

"Did the plaintiff in this case, between the 7th of October. 189.j, and the 
.'îlst of May (the time of the tire), tStiO,— did he, in the language of the policy, 
'keep, use, or allow in the premises, to wit, the main building, gasoline'? 
If you couclude that Ue did 'keep, use, or allow' to be used, or kept, gasoline 
iti the premises, thus described, why, then, you should find for the défendant, 
i)ecause by the very ternis of the policy the plaintiff agreed that the policy 
sliovdd be void, if he did this thing, whieh was prohibited. You must keep 
in mind, now, this proposition refers only to the main building, which ex- 
cludes the shed behind. Xow, this language hère is not used in any tech- 
nical sensé, either. It is for you to say whether, from the évidence, this 
plaintiff kept, used, or allowed to be kept or used, gasoline between the 7th of 
October, 189.5, and the ïiist of May, foUowing. You must consider thc whole 
évidence on that subject." 

Augustus E. Wilson, for plaintiff in error. 
John Barret, for défendant in error. 

Before TAPT and LURTOX, Circuit Judges. 

TAFT, Circuit Judge (after stating the facts). We thirik the judg- 
nient mnst be affirmed. It is well settled in the law of tire insurance 
that the insurer is estopped to plead as a défense the breach of con- 
ditions against other insurance or incumbrances without the con- 
sent of the Company in writing on the face of the policy, if it appears 
that, when the agent of the company, with authority to deliver or 
vvithhold policies, delivered the j)olicy in question, he then knew of 
Ihe existence of the other insurance or the incumbrance. In Insur- 
ance Co. V. Xorwood, 32 U. S. App. 490, 16 0. G. A. 136, and 69 Fed. 
7, which was decided by the circuit court of appeals for the Eightli 
circuit, it was held that, where the agent was advised by the insured 
at the time of the issuing of the policy that he iutended to take out 
other insurance, the estoppel would apply. Judges Caldwell and 
Thayer upheld this view. Judge Sanborn dissented on the ground 
that the rule did not apply to the knowledge of the agent of the in- 
tention on the part of the insured to take out other insurance in 
future, but only to knowledge of existing insurance at the time the 
policy was issued. But the proposition formulated above, and 
which goes as far as is needed to sustain the charge of the court 
below, was expressly approved, not only by the majority of the court, 
but also by the dissenting judge. Other cases sustaining this doc- 
trine are Putnam v. Insurance Co., 4 Fed. 7.53 (a décision by Mr. Jus- 
tice Blatchford, then circuit judge); Wliited v. Insurance Co., 76 
X. Y. 415; Insurance Co. v. Hick, 125 111. 361, 17 X. E. 792; In- 
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surance Co. v. Copeland, 86 Ala. 551, 6 South. 143; Patten t. Insur- 
ance Co., 40 N. H. 375-381; 1 May, Ins. (3d Ed.) § 294e; 2 May, Ins. 
§ 372c, and cases there cited. There was, therefore, no errer in the 
charge of the trial court upon this point. 

The second assignment is based upon the construction which the 
court gave of the word "allowed" in the clause providing that the 
policy should be void "if there be kept, used, or allowed" on the 
premises gasoline. The court construed the word "allowed" to mean 
"allowed to be kept or used." The évidence tended to show that 
gasoline was carried through the store from a shed in the back yard, 
not connected with the main building, where the stock of goods was 
insured. It was conceded that such carrying of gasoline through 
the store without leaving it there permanently did not come within 
the adjudicated meaning of the terms "kept and used"; but it was 
contended that the word "allowed" embraced more than "kept or 
used," and was sufQciently broad to include the carrying of gasoline 
through the store for immédiate delivery to customers, even though 
gasoline was not allowed to be stored on the premises, or to remain 
there longer than the time required to carry it from the back door 
to the customer, and to deliver it to him. The court construed the 
word "allowed" as if inserted for the purpose of making it clear that 
the condition would be broken, whether the keeping and using was 
done by the insured himself, or was allowed or permitted by him to 
be done by some one else. The argument made on this construction 
is that under it the word "allowed" is merely redundant, and adds 
nothing to the meaning of the other two words, because it has often 
been adjudicated that they are broad enough to cover, not only the 
act of the insured, but also the act of any person whom the insured 
may permit or allow to keep or use gasoline upon the premises, and 
in some cases even the act of a tenant in keeping gasoline against 
the express command of the insured. The mère fact that the words 
"kept or used" might, by construction, be made wide enough to in- 
clude "allowed," does not require of us, when the word "allowed" 
is expressly made a part of the policy, to give it any différent mean- 
ing from what it would hâve when it was implied from the use of other 
words. The habit of using apparently redundant expressions in stat- 
utes and contracts and deeds, for the purpose of excluding any pos- 
sibility of a misconstruction, is very fréquent. It justifies us in giv- 
ing the word "allowed" its ordinary meaning, instead of attributing 
to it a strained and vague signiflcance, which will defeat the policy. 
The duty of the court, where the meaning is ambiguousi, is to con- 
strue the words used against the insurer, who framed them, so as 
to validate the policy, rather than destroy it. London Assurance v. 
Companhia De Moagens Do Barreiro, 167 U. S. 157, 17 Sup. Ct. 
785; Impérial Fire Ins. Co. v. Coos Co., 151 U. S. 462, 14 Sup. Ct. 379; 
National Bank v. Insurance Co., 95 U. S. 673. This disposes of ail 
the assignments of error made by the plaintiff in error, and leads to 
an afiSrmance of the judgment. 
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UNITED STATES LIFE INS. CO. T. SMITH. 

(Circuit Court of Appeals, Slxth Circuit. March 7, 1S99.) 
No. 605. 

L LiFB Insurance— MisKEPRESENTATiONB in Application— "Waiybu—Acthob- 
iTT OF Agent. 

An application for life insurance, whicli was made part of the contract, 
and tlie représentations in whicli were part considération for the issu- 
ance of tlie pollcy, consisted of two parts, one of whlch (to be filled and 
Bigned In the présence of the médical examiner) contained a provision 
that "no information or statement, unless contained in this application, 
made, given, received, or required by any person at any time, shall be 
binding on the company." Such application contained the folio wing ques- 
tion: "Has any application ever been made for insurance on this Ufe, 
on which a pollcy was not issued for the fuU amount and of the same 
klnd as applied for, and at ordinary rates?" This question was answered, 
"No." In an action on the pollcy it was shown without dispute that 
the insured had previously made three applications for insurance to différ- 
ent companles, ail of which had been absolutely rejected. Hdd, that the 
fact that the local agent of the company, who had no duty in connection 
with such application, had been told of such rejections, and advised the 
answer made, did not bind the company, or change the effect of the an- 
swer as a fraudulent misrepresentation on a material matter, which ren- 
dered the pollcy void, the question not being ambiguous. 

>. Same— Dépense to Action on Polict— Tbndkr of Premiums Paid. 

A life insurance company Is not required to tender back the premiums 
paid on a pollcy, to enable it to défend against an action thereon on the 
ground of fraudulent misrepresentations made in the application, where 
by the terms of the policy such défense is permitted, and tbe premiums 
paid are forfeited, in case the fraud is dlscovered, and notice thereof 
given the insured, within two years from the date of its issuance, and 
Buch provision has been complied with, and no premiums thereafter re- 
ceived. In such case, where the fraud is established, the forfaiture may 
be enforced. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This is an action upon a pollcy of life Insurance issued by the United States 
Life Insurance Company of New York upon the life of Joseph Smith; the 
beneflciary being Minnie J. Smith, wife of the assured. The policy was for 
Î5,000, issued April 1, 1895. The assured died September 25, 1895. AU lia- 
bility was denled by the company, and suit was brought in the circuit court 
for the county of Hamllton, state of Tennessee, and removed therefrom by 
the company upon the ground of diversity of citizenship. The plea was, in 
effect, the gênerai Issue, with notice, according to Tennessee practice, that 
the défendant on the trial would rely, among other défenses, upon the fact 
that the person Insured, in his application, had made untrue statements in 
respect to former applications for insurance which had been rejected, and 
had also made untrue statements in respect to certain diseases to which he 
had been subject,— among others, Jaundice, palpitation of the heart, disease 
of the génital or urinary organs, diabètes, etc., — and that the falslty of his 
statements had been dlscovered, and communicated to the insured and as- 
sured, within two years from the date of the policy. The policy, among 
other things, provided (1) that It was Issued "in considération of the state- 
ments and agreements In the application" for the same, "which are made a 
part of this contract," and the further considération of the payment of an 
annual premium, "and upon the conditions and agreements upon the back 
thereof." Among thèse conditions and agreements referred to were the fol- 
io wing: "(3) In case of understatement of âge, the amount payable shall 
be the Insurance that the actual premium paid would hâve purehased at the 
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true âge of the insured. Any other breach of warranty or untrue or incom- 
plète statement made in the application for thls pollcy wlll render thls con- 
tract vold, provided that dlscovery of the same must be made and comiiaTi- 
nicated to the Insured or assured within two years from the date hereof." 
"(7) Atteï two years from the date hereof, If the premiums on thls pollcy are 
duly paid as hereln stipulated, the llability of the company under this pollcy 
shall not be disputed." Among the questions and answers embodied in the 
application made part of the contract were the foUowing: (1) "Has any 
application ever been made for Insurance on this life, on whlch a pollcy was 
not Issued for the full amount and of the same klnd as applled for, and at 
ordinary rates?" "If so, by what company, and when?" Thls was answered, 
"No,"' without other comment or explanatlon. There was uncontradleted évi- 
dence that, at the tlme thls application was made and slgned, three separate 
applications had been made in as many différent eompanles for Insurance 
upon the life of thls applicant, ail of whlch had been rejected. (2) Among 
the questions and answers touching diseases to whlch the applicant might 
hâve been subject, were thèse: "Has the p«rson ever been subject to or had 
jauûdlce? Diflîeulty in urinatlngî Neuralgia, or any disease of the génital 
or nrlnary organsV" Each of thèse questions were answered, "No." There 
was also a more gênerai question in thèse words: "Has the pèrson ever had 
any lllness, local disease, or personal Injury, or been subject to any surgical 
opération? If so, state nature, date, duration, and severity thereof?" The 
answer to this was: "No. Not, In bed by illness for years, except a cold last 
fall, disabling him two weeks." There was évidence of most coneluslve char- 
acter tending to show that the Insured had for years been the, subject of a 
most serlous disease, called "diabètes," and there was also évidence tending 
to show that he had had each of the other diseases Inquired of. ïhere was 
a disagreement between médical experts as to whether diabètes was a disease 
of the génital or urinary organs, and consequently an issue for the jury to 
say whether this was or was not one of the diseases specifleally inquired 
about. The médical examinatlon made at the tlme of the application was 
by a physician unacqualnted wlth the previous médical history of the Insured, 
and failed to disclose any présent évidences of diabètes. The Insured was 
asked to give the names and résidences of , physiclans "who hâve attended 
the person or hâve been consulted by him," and to state "when and for what 
they were consulted." To this he answered by glving the name of Dr. Sat- 
terlee, and by saying that he had consulted him for the cold he had referred 
to in a former answer. There was évidence tending to show that the insured 
had been treated by or consulted with several other physiclans, Thls appli- 
cation, after belng fiUed out by the insured, was slgned by him, and witnessed 
by the médical examiner. At the conclusion of ail the évidence the plalntifC 
In error asked that the jury be instructed tû ;find for the défendant. This 
was denled, and the cause submitted to the jury,; who f ound for the défendant 
m error. ' 

Henry A. Chambers ând G. P. Buel, for plaintiff in error. 
Wm. T. Murray, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and SEVEEENS, Dis- 
trict Judge. 

LURTON, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The controUiUg question in the case is as to the effect upOn the con- 
tract of insurançe of tlie untrue answer of the insured to the question 
in respect to former applications for insuranee. That question was 
in thèse words: 

"Has an application ever been made for an insuranee on this life, on 
whlch a pollcy was not issued for the full amount and of the same klnd as 
applied for, and at ordinary rates?" 

This the insured answered, "No," 
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The fact was not disputed that the insured had had three separate 
applications for life insurance rejected, and yet he answered this ques- 
tion in such way as to withliold this most material information from 
the Company to whom he was then making a new proposai for insur- 
ance. That the answer was hoth material and a warranty has not 
been, and cannot be, disputed. For the défendant in error it is said 
that the insured stated the facts touching bis former applications to 
one D. J. Duffey, then the local agent of the insurance company, and 
that Duffey advised him that the correct answer upon the facts stated 
would be, "No." The facts thus stated to Duffey were simply tiiat 
Three former applications to three différent companies liad been abso- 
lutely rejected. The leamed trial judge refused to instruct the jury 
to flnd for the défendant, but left it to them to say whether tlie insured 
in good faith had aeted upon the advice of the company's agent after 
stating the facts touching his former rejected applications, and that. 
if they should flnd this to be the case, the company would be estopped 
to rely upon the untruthfulness of the answer. This view of the 
trial court seems to bave been due to some doubt entertained as to 
the entire cleamess of the question. This question occurs in the 
I)rinted form used by the company's médical examiner. One part of 
the application is to be filled out and signed in the présence of the 
soliciting agent, and witnessed by him. This is called "Form A." 
But the remainder of the application is to be fllled out and signed in 
the présence of the company's médical examiner, and is called "Form 
B." The agent has nothing to do with this médical examination. 
and no control over it; and Duffey, though présent in this instance, 
States that many companies require that the agents shall not be prés- 
ent. This form B, when fllled out and signed, including the médical 
officer's Personal examination and report, is forwarded by the latter 
to the company's chief médical officer, and does not pass througli th<' 
hands of the local agent. Duffey was therefore in the discharge of 
no duty when présent during the médical officer's examination, uov 
when advising the applicant as to how he should answer questions 
then propounded. Just preceding the signature of the applicant 
upon form B there is f ound the f ollowing déclaration and agreement : 

"(1) That ail the statements and answers in this application are hereby 
warranted to be true, fuU, and complète, and that this application and 
déclaration shall, with the policy herein applied for, alone constitute the 
eontract between me and the United States Life Insurance Company of New- 
York; and no information or statement, unless contained in this application, 
made, given, received, or required by any persan at any time, shall be binding 
on the company. * * * (5) That this application, its statejiients, représen- 
tations, and agreements, together with ail the conditions and stipulations con- 
tained in the policy hereby applied for, shall be binding on me and on any fu- 
ture holder of this policy." 

This is signed by the insured, Joseph P. Smith, and witnessed by 
E. A. Oobleigh, the médical examiner of the company. We bave 
italicized the material parts of this déclaration and agreement. The 
stipulation most material to the question in hand is that "«.o infor- 
mation or statement, unless contained in this application, made, 
_a:iven, received, or required by any person at any time, shall he Mnd- 
ing on the compojiyy The contention nowis that the "information" 
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given by the insured to D. J. Duffey, local agent of the company, as 
to the former rejected applications, and tlie "statement" inade by 
Duffey that such ont and out rejections were not compreliended by 
the question to which a false answer was given, should be binding 
on the company, and operate to estop it from relying upon this most 
material breach of warranty. This contention is based upon the 
singular theory that this déclaration and agreement are not iutended 
as a limitation upon the power of the company's agents to bind it 
by information given them by the assured, or statements made by 
such agents to an applicant, and not contained in the written con- 
tract and agreement. This construction needs no serious réfutation. 
Information not communicated to a company's agent, or statements 
made to the insured by one not a company's agent, could in no event 
be binding on the company, or affect the contract. It would be a 
vain thing to stipulate against the binding conséquences of that 
which without the stipulation could not affect the contract. This 
déclaration is a plain and distinct limitation upon the powers of the 
agents of the company to aflfect the written contract by any state- 
ments or opinions not contained therein, or through any information 
received, and not embodied in the written application. This stip- 
ulation, signed by the insured, operated to inform him that he was 
to be absolutely responsible for the truth of his answers, and that 
answers not truthful and complète could not be excused because 
made at the suggestion of an unfaithful or ignorant agent. But it 
is said that to enforce such a provision will enable the company to 
take advantage of the misconduct or mistakes of its own agent. 
The same objection was urged in the late case of Maier v. Associa- 
tion, 47 U. S. App. 329, 24 C. C. A. 243, and 78 Fed. 570, when this 
court, speaking by Justice Harlan, said : 

"It was said in argument tliat tlie company should not be permitted to take 
advantage of tlie misconduct or wrong of its own agent. But the law did not 
prohibit the company from taliing sucli précautions as were reasonable and 
necessary to protect itself against the frauds or négligence of its agents. 
If the prlnted application used by it had not informed the applicant that 
he was to be responsible for the truth of his answers to questions, and if the 
want of truth in such answers were whoUy due to the négligence, ignorance, 
or fraud of the soliciting agent, a diiîerent question wonld be presented. 
But hère the assured was distinctly notified by the application that he was 
to be held as warranting the truth of his statements, 'by whomsoever written.' 
Such was the contract between the parties, and there is no reason in law or 
in publie poliey why its terms should not be respected and enforced in an 
action on the written contract. It is the impression with some that the 
courts may. In their discrétion, relieve parties from the obligations of their 
con tracts whenever it can be seen that they hâve acted heedlessly or care- 
lessly in making them; but it is too often forgotten that, in giving relief 
under such circumstances to one party, the courts make and enforce a con- 
tract which the other party did not make or intend to make. As the assured 
stipulated that his statements, which were the foundation of the application, 
were true, by whomsoever such statements were written, and as the con- 
tract of Insurance was consummated on that basis, the court cannot, in an 
action upon the contract, disregard the express agreement between the parties, 
and hold the company liable, if the statements of the assured— at least, those 
touching matters material to the risk— are found to be untrue." 

The argument that the company should not be permitted to take 
advantage of the misconduct, wrong, or ignorance of its own agent 



UNITED STATES LIFE INS. CO. V. SMITH. 607 

bas little force upon the facts of this case. It is not possible to be- 
lieve that the insured was honestly misled by the self-serving sugges- 
tion of an unfaithful agent. The menace and péril of the business 
of life Insurance lies in the interest given to agents to deceive both 
the insured and their companies, by making their compensation dé- 
pend upon the success of applications secured by them. This was 
the trouble with Dufifey. Unless he could succeed in suppressing the 
fact that this applicant had been three times rejected as a bad risk, 
he had no hope of seeing this application go through, or of earning 
his commission. Smith must hâve realized that his own record in 
this respect was a bad one, and was doubtless ready to lend an easy 
ear to any interprétation of this ominous question which threatened 
to defeat his purposes. This question was undoubtedly a compre- 
hensive one. Possibly it would hâve been better to divide it into two 
or more. Still, it was not ungrammatical or ambiguous, when read 
with attention. When thus read, it is not possible to misunderstana 
it. We repeat it : 

"Has any application ever been made for an insurance on this life on which 
a policy was not issued for the full amount and of the same kind as applied 
for, and at ordinary rates?" 

Now, if Smith's former applications for insurance had been al- 
lowed, but for a less amount, or for a différent kind, or at a rate 
greater than ordinary, there might be some excuse for finding the 
question confusing, and for applying to the company's agent for in- 
formation touching différent kinds of insurance contracts, or as to 
the différence between ordinary and spécial rates, and some excuse if 
misled by technical insurance terminology into making an untrue 
answer. But no such facts existed in Smith's case. No policies of 
any kind were ever issued upon his applications. He had been re- 
jected ont and out. This he knew. This Dufifey was told. Thèse 
facts made the question most simple. As men of average sensé, they 
both knew that this fact of three former rejections was most vital. 
They knew that the grounds for this action would be investigated, 
and the whole history of the applicant unearthed. How can it be 
said that the answer "No'' given to this question was either "true, 
full, or complète"? Yet no explanation was offered. Smith knew 
that this written application would constitute the basis of the pro- 
posed contract. Yet he was willing to accept the fraudaient sugges- 
tion of an unfaithful agent, by which a most pregnant fact was to be 
withheld from the knowledge of the company. Through the sup- 
pression of this fact, Smith obtained his policy, and Duffey his com- 
mission. The company was thus imposed upon, and induced to make 
a contract which in ail human probability it would not hâve made 
if this history had not been suppressed. The facts bring the case 
fuUy within t'ae spirit and letter of Insurance Co. v. Fletcher, 117 
IT. S. 519, 6 Sup. et. 837, and Maier v. Association, 47 U. S. App. 
322, 24 C. C. A. 239, and 78 Fed. 566. The meaning and interpré- 
tation of this question were for the court. It was not ambiguous, 
and required no technical knowledge as aid to its xmderstanding. The 
facts did not make a case wliere a verdict could hâve been sustained, 
based upon a flnding that the falsity of this answer was wholly due 
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to either the ignorance or fraud of Duffey. In the case of Insurance 
Co. V. Fletcher, 117 U. S. 519-529, 6 Sup. Ct. 837, heretofore cited, 
it was sought to avoid the conséquences of a breach of warranty 
arising out of certain untrue answers made by the insured in his 
written application by évidence that the answers of the insured had 
net been correctly written down by the company's agent, though it 
appeared that the application as filled out by the agent had been 
signed by the insured. To this the court said : 

"It was his duty to read the application he signed. He knew that upon 
It the pollcy would be issued, if Issued at ail. It would introduee great nn- 
certainty in ail business transactions, if a party making written proposais for 
a contract, wlth représentations to induce its exécution, should be allowed 
to show, after it had been obtained, that he did not know the contents of 
his proposais, and to enforce it, notwithstanding their falsity as to matters 
essential to its obligation and Talidity. Oontracts could not be niade, or 
business fairly eonducted, if such a rule should prevail, and there is no rea- 
son why it should be applied merely to contracts of Insurance. There is 
nothing in their nature which distinguishes them in this particular f rom oth- 
ers. But hère the right Is asserted to prove, not only that the assured did 
not make the statements contained in his answers, but that he never read tlie 
application, and to recover upon a contract obtained by représenta Hous ad- 
mitted to be false, Just as though they were true. If he had read cven the 
printed Unes of his application, he would hâve seen that it is stipulated tliat 
the rights of the company could in no respect be atîected by his verbal state- 
ments, or by those of its agents, unless the same were reduced to writing, 
and forwarded wlth his application to the home oflice. ïhe company, like 
any other principal, could llmit the authority of its agents, and thus bind ail 
parties dealing wlth them wlth knowledge of the limitation. It must be pre- 
sumed that he read the application, and was cognizant of the limitations 
therein expressed." 

In the same case the previous cases of Insurance Co. v. Wilkinson, 
13 Wall. 222, and Insurance Go. v. Mahone, 21 Wall. 152, were re- 
ferred to and distinguished, the court saying: 

"In neither of those cases was any limitation upon the power of the agent 
brought to the notice of the assured. » * * wiien such agents, not limited 
in their authority, undertake to prépare applications and take down answers, 
they will be deemed as acting for the eompanies." 

There are also a class of are insurance cases, of which the case of 
Insurance Co. v. Fischer (decided by this court at this term) 92 Fed. 
500, is a type, which in no wise conflict with the doctrine upon which 
the présent décision must rest. In the case referred to, the insur- 
ance company was held to be estopped as a conséquence of the knowl- 
edge of the existence upon the property insured of a chattel mortgage, 
notwithstanding a provision of the policy which rendered it void if 
the insured then had any other contract of insurance not indorsed 
thereon. The agent had authority to write and deliver the policy, 
and was thus representing his principal, with knowledge of the actual 
facts of the case. The case of Insurance Co. v. Chamberlain, 132 
U. S. 304, 10 Sup. Ct. 87, is not in point. That case was decided upon 
a statute of the state of lowa. The view entertained by this court 
of the scope of that case as an authority is stated in Maier v. Asso- 
ciation, 47 U. S. App. 322-332, 24 C. C. A. 239, and 78 Fed. 5G6, aud 
that view need not be repeated. 

The objection that no défense going to the original invalidity of 
the contract can be made without tendering back any premium re- 
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ceived remains to be considered. This is iiot a suit by the coinpany 
for the cancellation of the policy, but is an action by the beneficiary, 
based upon it as a valid contract. The gênerai rule is that, if a risk 
never attaches under a policy, the premium is not earned, and, if paid, 
may be recovered, unless the insured bas been guilty of f raud. Jones 
V. Insurance Co., 90 Tenu. 604, 18 S. W. 200; May, Ins. § 4. But we 
know of no rule which prohibits the défense hère made except upon 
condition of a préviens tender of the premium paid. In Insurance Co. 
V. Pletcher, cited above, there was a statute of Missouri which pro- 
vided that no such défense could be made, unless the premium paid 
should be tendered back. In that case, as this, the défense was a 
breach of warranty in the application, and touching this question of 
the repayment of the premium the court said : 

"In such a case, assuming that both parties acted in good faith, justice would 
require that the contract be canceled and the premiums returned. As the 
présent action is not for sucli a cancellation, the only reeovery which tlie plain- 
tift' could properly hâve, upon the tacts he asserts, tal^en in connection with the 
limitation upon the powers of the agent, is for the amount of the premium 
paid; and to that onlj' would he be entitled by virtue of the statute of Mis- 
souri." 

Hère the policy provides that this défense may be made, i)rovided dis- 
covery is made and notice communicated to the insured within two 
years from the date of the policy. The facts show that the insured 
was notifled of the falsity of his ansvver, and that this rendered the 
policy null and void. The flrst communication to the insured was in 
May, 1895, by a telegram. On July 10, 189.5, the comj)any repeated 
the communication by letter, in which, among other things, it was 
stated that: 

"ïhe policy provides that under such eircumstances ail premimns paid be- 
come forfeited to the company, and we notifled you promptly by telegraph, ah 
above, on receiving the foregoiug information, in order that you might not 
incur any loss by payment of premiums to our agent on accoimt of this Insur- 
ance, if you had not already made such payment, as we are informed thaï 
you had not at that timc. We instruoted our agent Mr. Gwathmey to get the 
policy from you and return it to us. He has not yet done so. We write this 
to conflrm our telegram above quoted, and to advise you that we will under no 
eircumstances recognize any liability whatever under or by reasou of the issue 
of this policy." 

The policy was not returned, and in September following the insured 
died. Within a few days after this deatli, the beneficiary haviiig noti- 
fied the company of the death of the insured, the company wrote her of 
the previous communications to the insured, and again avowed their 
purpose to treat the policy as null and void. No demand was ever made 
for a return of the premium. Upon the contrary, counsel for the com- 
pany, in open court, pcnding the trial below, stated that the company 
had no knowledge of the payment of the premium to their local agent 
nntil testifled to by the agent on the trial, and then offered to tender 
and pay the premium so paid. This was objected to by counsel for the 
beneiiciary, and disallowed by the court. Under thèse eircumstances, 
we think this tender was made in time, even if the repayment of the 
premium could hâve been legally demanded. But this policy, on its 
face, provides that, "whenever this policy shall become null and void 
from any cause, ail payments made hereunder shall become forfeite/1 
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to the Company." Inasmuch as no premium was paid after discovery 
of the fraud of the iusured, we think this forfeiture clause may be 
enforced, the policy having been obtained through the fraud of the 
insured. May, Ins. (Ist Ed.) § 4; Jones v. Insurance Co., 90 Tenn. 
604, 18 S. W.'260. Certainly the company will net be precluded from 
making the défense of fraud in the obtaining of the policy by its fail- 
ure to make other tender than that made, in view of this clause in the 
policy. In no view of the case could a verdict for the plaintiff below 
hâve been supported. The untrue and material character of the 
answer of the insured in référence to former applications upon which 
policies had not issued was established beyond controversy. Unless, 
therefore, the fact that the agent of the company had suggested this 
answer with knowledge of the truth would operate as an estoppel, 
there was no question for the jury, and no issue of fact for settlement. 
In view of the undisputed facts, the court should hâve instructed for 
the défendant below; there being no reasonable view of the facts 
which would, under the law, justify a verdict for the plaintiff. 

The conclusion thus reached upon the falsity of the answer of the 
insured in respect to previous applications for insurance makes it 
unnecessary to consider his answers in respect to the diseases with 
which he was afBicted, or any of the other questions discussed by 
«ounsel. Eeverse the judgment, and remand for a new trial. 



In re ROMAXOW et al. 

(District Court, D. Massachusetts. March 10, 1899.) 

No. 654. 

1. BaNKHUPTCT — ASSIGNMENT FOR ClîBDIÏORS. 

A gênerai assignment for the beneflt of creditors, though an act of 
bankruptcy, and llable to be avoided by the subséquent adjudication of 
the assigner as a bankrupt, is not void orlginally, but only voidable. It 
remains valid until such adjudication is made. 
â Same — Petitioning Orbditors — Estoppel. 

Creditors who hâve assented to a gênerai assignment by their debtor, 
and voluntarily become parties thereto, cannot maintain a pétition in in- 
voluntary bankruptcy against him, aUeging such assignment as an act 
of bankruptcy. ' 

3. Same — Creditors Joining itt Pétition. 

Under Bankruptcy Act 1898, § 59f, providing that, in involuntary cases, 
creditors other than the original petitioners may enter their appearance, 
and juin In the pétition, creditors so joining in a pétition subséquent to 
its flling may be reckoned in making up tlie number of creditors and 
amount of clalms requlred by the act to support the pétition. 

4. Same. 

If a pétition in involuntary bankruptcy was flled by creditors within 
four months after the commission of the act of bankruptcy charged, it 
is immaterial that certain other creditors, who joined in the pétition sub- 
séquent to Its flling, and before an adjudication thereon, and who are 
reckoned in making up the requisite number of creditors and amount of 
daims, did not enter their appearance, for the purpose of such joinder, 
until more than four months after the act of bankruptcy. 

In Bankruptcy. 
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Sumner H. Foster, for petitioning creditors. 
A. S. Cohen, for respondents. 

LOWELL, District Judge. This case raises several înteresting 
questions concerning tlie right of certain alleged creditors of tlie 
respondents to file a pétition in involuntary banltruptcy against them. 
The act of banliruptcy alleged is a gênerai assigninent made October 
4, 1898. One or more of the petitioners assented to this assignaient, 
and the respondents object that persons so assenting cannot be par- 
ties to the pétition. The objection is valid. By accepting the assign- 
ment, the creditors released their claims against the respondents, 
and, in place thereof, accepted claims under the assignment. Though 
the assignment is an act of bankruptcy, and is avoided by the adjudi- 
cation, yet it is not a void instrument, but only a voidable one. Until 
the adjudication it is valid, and the assenting creditors are bound by 
their assent thereto. Hence it follows that, until adjudication, the 
persons who had assented to the asisignment had ceased to be cred- 
itors of the respondents. If this argument be thought too technical, 
then it may be said that those who hâve become voluntary parties 
to the assignment, and hâve thus agreed to a settlement of the re- 
spondents' affaira thereunder, cannot equitably repudiate their agree- 
ment. This view was taken in the only case bearing upon the sub- 
ject which I hâve been able to flnd, — Perry v. Langlev, 19 Fed. Cas. 
282,283(^0.11,006): 

"If the proof was that Perry had advised. the making of the assignment, 
or after its exécution had expressly given his assent to it, as a créditer of 
Langley, he would hâve been precluded from insisting on it as an act of 
bankruptcy, and could not hâve maintained a standing in this court as a 
petitioning créditer." 

The pétition was flled January 28, 1899. On February 14th, Breit- 
stein, a créditer of the respondents, appeared and sought to join in 
the pétition. The respondents object that he cannot be counted in 
making up the necessary number of creditors required by section 59 
of the bankrupt act. Paragraph f of that section reads as follows: 

"Creditors other than original petitioners may, at any time, enter their ap- 
pearance, and join In the pétition, or file an answer, and be heard in opposi- 
tion to the prayer of the petitioners." 

Those who are permitted to "join in" a pétition, by so doing cora- 
monly become parlies to it; and the words "join in the pétition," as 
used in paragraph e and paragraph b of the same section, plainly 
carry that implication. It is urged by the respondents that, if this 
construction be given to paragraph f, an insuflScient number of cred- 
itors, or creditors having an insufflcient amount of claims, may file 
a pétition against a debtor, and obtain an adjudication by subse- 
quently procuring other creditors to join with them, sach joinder 
being possible at any time before the pétition is dismissed. This prac- 
tice, it is said, would permit a pétition, at the time of its flling in- 
sufflcient in substance as well as in form, to be made good by subsé- 
quent acts. It must be admitted that there is weight in this argu- 
ment, but the language of the act is clear; and the inconvenience, if 
inconvenience there be, was not deemed by congress a controUing 
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considération in the act of 1867 (see Rev. St. §§ 5021, 5025), nor in 
some cases, at least, under the act of 1898. See section 59b. I thinik, 
therefore, that creditors, otherwise compétent to appear and join 
in a pétition subséquent to its filing, may be reckoned in making up 
the number of creditors and amount of claims required by section 59. 
The respondents further object that Breitstein's appearance was 
entered more than four months after the act of bankruptcy complained 
of ; but this seems immaterial. Section 3b pro vides that the pétition 
may be flled within four months of the act of bankruptcy. The péti- 
tion was flled on January 29th, and that remains the date of its 
filing, though some petitioners hâve joined in it subsequently thereto. 
For instance, the date of bankruptcy is deflned by section 1, subd. 10. 
to be the date when the pétition was iiled. If an adjudication is 
made in this case, the date of bankruptcy will be January 29th, though 
the adjudication be made upon the pétition of one or more creditors 
who joined therein in the month of February. Respondents adjudged 
bankrupt. 



In re HOLMAN. 

(District Court, S. D. lowa, B. D. February 27, 1899.) 

No. 708. 

1. Bankrtjptct — Opposition to Dischabgk— Kkbpikg Books. 

A failure to keep proper books of account in a business from wliicli 
the bankrupt retired six years b€fore tlie enactment of tlie bankruptcy 
law, is no ground of opposition to his disciiarge, since sucli failure eould 
not liave been "in contemplation of bankruptcy," within the meaning of 
section 14 of the act (30 Stat. 550). 

3. Same. 

The court will not refuse to discharge the bankrupt, unless creditors 
app«îir in opposition to the discharge, file written spécifications sulfi- 
ciently alleging the grounds of tbeir opposition, and sustain the burden 
of proving the grounds specifled. 

3. Same — Suppicibkcy op SPECiFtcATioNS. 

Spécifications in opposition to the discharge of a bankrupt must not be 
mère statements of légal conclusions, but adéquate statements of issuable 
facts. They must be distinct, spécifie, and definite, not vague or gênerai. 

4. Same — Ambndment dp Spécifications. 

If spécifications flled in opposition to the discharge of a bankrupt do 
not suftleiently allège the gi'ounds of opposition, they may be ordered 
amended; and, if the amended spécifications do not show sufficient grounds 
for refusing the discharge, they may, on motion of the bankrupt, be 
stricken from the files, and the bankrupt's application for discharge will 
then stand as unopposed. 

In Bankruptcy. On objections to application for discharge. 

C. F. Howell, for bankrupt. 

Vermillion & Vermillion, for opposing créditer. 

WOOLSON, District Judge. The bankrupt having applied for his 
discharge, upon the day set for hearing such application the Wheeler 
& Wilson Sewing-Machine Company flled its appearance in opposi- 
tion to such discharge, and its grounds of such opposition. On 
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motion of the bankrupt, this court, finding such grounds insufil- 
ciently stated, sustained the objections thereto filed by tlie bankrupt; 
whereupon said opposing creditor filed its amended grounds of 
opposition to discharge. The bankrupt now, objecting to same, 
moves to strike from the files this amendment, for the reason that 
it states no facts which would prevent a discharge, and, further, 
that it is not such an amendment as required by the order of the 
court in its ruling as to original grounds proposed. Both parties 
hâve favored the court with briefs. 

First, as to that part opposing the bankrupt's discharge on the 
ground that said bankrupt, "with fraudulent intent to conceal his 
true financial condition, and in contemplation of bankruptcy, de- 
stroyed, concealed, and failed to keep books of account," etc. At 
the instance of said opposing creditor, the bankrupt was examined 
at length before the référée, and his testimony is among the files, 
and submitted with this motion. It is therein shown that the bank- 
rupt, in 1892, was carrj'ing on the business of a retail grocer and 
restaurant keeper, and that he sold out his business in that year, 
and bas not been since engaged in any business bearing a mercantile 
character beyond that of attending county fairs, and thereat, and 
at like gatherings, selling lemonade, peanuts, etc., at what is com- 
monly called a "peanut stand." It is also shown that he has at 
times assisted the man to whom, in 1892, he sold his said business 
and property, by overseeing repairs, at request of such man, on some 
of the property, for which he was from time to time allowed some- 
thing on his (the bankrupt's) rent as it accrued on that part of 
such sold property which the bankrupt had rented for his résidence 
from his said vendee. The specified grounds of opposition do not 
allège any facts as occurring or having occurred since 1892 with 
regard to said books of account. It becomes unnecessary to déter- 
mine whether this specified ground of opposition is suflficiently plead- 
ed. It cannot be that a failure, if it existed, in and prior to 1892, 
to keep proper books of account, is, within the true meaning of the 
présent bankruptcy act, — which was approved and went into effect 
July 1, 1898, — a "failure to keep," etc., in contemplation of bank- 
ruptcy. At that date no bankruptcy statute was in effect. It is 
impossible the bankrupt, six years before the passage of the act, 
then had in contemplation that he would commit any act of bank- 
ruptcy as defined in such act, or that he would avail himself of the 
provisions of the act. Collier, in his excellent treatise on the Law 
of Bankruptcy, asserts (page 13G) that the failure to keep, etc., books 
of account by one in contemplation of bankruptcy is, under the 
statute, necessarily limited to acts committed after the passage 
of the présent statute. The conclusion necessarily follows that the 
specified grounds are insufficient. 

[ hâve carefuUy read and re-read the specified grounds which 
attempt to defeat discharge because of Lis failing to schedule in 
his schedules filed, and failing to surrender to his trustée herein, 
certain real estate described in said specified grounds. It is averred 
that "the légal title to such real estate is held by some party, 
whose name is to this creditor unknown, in trust for the bankrupt, 
92 F.— 33 
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and said bankrupt is the real ôwner thcreof," etc. The further 
allégation charges that the bankrupt made false oath to his schedule 
in this respect, and "knowingly, willfully, and fraudulently failed 
to attach to his pétition schedule of such property as belonging 
absôlutely to him, or as held in trust for him." It will be noticed 
that the présent statute contains peculiar phraseology (section 14): 
"The judge shall hear the application for a discharge * * » and 
discharge the applicant unless he has (1) committed an offense piin- 
ishable by imprisonment as herein provided, or (2) with fraudaient 
intent," etc., "and in contemplation of bankruptcy, destroyed," etc., 
"books of account." Unless, then, the judge flnds one of thèse two 
conditions exists, he "shall discharge the bankrupt." The court 
will not, of its own volition, set in motion the machinery to prove 
either of such conditions exists. In re Schuyler, 3 Ben. 200, Fed. 
Cas. No. 12,494; In re Rosenfeld, 2 N. B. R. 117, Fed. Cas. No. 12,057. 
Objections must be made by proper parties interested, or the dis- 
charge passes. General order 32 provides that the opposing créditer 
must enter his appearance in opposition to the discharge, and file 
a spécification in writing of the grounds of his opposition. On the 
créditer opposing discharge is (1) the duty of alleging sufflciently 
specifled grounds of such opposition, and (2) the burden of proving 
such grounds. Eule 12 of the rules in bankruptcy proceedings 
adopted in this district conforms to this view; 

Eule 12. 

(1) Application for a discharge on behalf of a bankrupt (see gênerai form 
No. 57) shall be verified by the bankrupt and be filed with the elerk of the 
district court, and shall, by said clerk, be forthwith sent to the référée having 
charge of the bankruptcy proceedings of said bankrupt. Upon receipt of 
said application in proper form, the référée shall forthwith notify the cred- 
itors by mail of the flling of said application, and that If they propose to show 
cause against such application, an appearance in opposition must be entered 
in writing before the référée at the place and on or bef ore the date flxed 
in said notice; and said notice shall be published once (unless the référée for 
good cause shall order farther publication), in the newspaper wherein was 
published notice of first meeting of the credltors of said bankrupt. Notice 
of the time and place thus tixed, and that he is required then and there to 
attend, shall also, by said référée, be mailed or given in person to said bank- 
rupt, and it shall be the duty of the bankrupt to attend accordingly. 

(2) If no appearance in opposition to such application for discharge is flled 
with said référée on or before the time thus fixed, said référée shall forth- 
with mail to the clerk of the district court at Des Moines the application for 
such discharge, with his certifleate showing that due notice of the flling of 
application for such discharge had been glven to said creditors, and duly 
published as directed; that no appearance in opposition had been filed on 
behalf of anyone; the amount, if any, of costs and expenses, remaining un- 
pald to the référée or trustée, and also certlfying whether the bankrupt has 
or has not fuUy complied with the requlrements of the bankrupt act, so far 
as known to the référée. 

(3) If an appearance in opposition to said application for discharge is flled, 
the référée shall retain thè matter until the expiration of the ten days al- 
lowed (see gênerai order No. 32),— after date fixed In said notice.— for fillng 
spécifications of the ground of opposition, (see gênerai form No. 58); and at 
the expiration of said tei» days, the référée shall send to the clerk of the 
district court at Des Moines, the application for such discharge, with his 
certifleate showing the action had before him, and also showing so far as 
applicable, the several matters by last precedlng paragraph required to be 
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certifled. Thereupon the Judge will fix the time and place for hearing the 
issues thus presented and Will prescrlbe the notice to be given thereof. 

(4) If no appearance in opposition to the' application for à discharge is 
filed before the référée, or, if filed, no spécifications in support thereof are 
flled before the référée within the ten days allowed therefor, said applica- 
tion for discharge will then be for hearing before the judge without further 
notice to the parties. And unless a différent time and place are fixed by a 
spécial order of the judge, such hearing will be had before the judge at 
chambers in Des Moines, at 10 o'clock, a. m., on the rule day (rule day being 
the first Monday in each month) next affer the filing of the referee's said 
«ertificate wlth the clerk, or upon any succeeding rule day when the judge 
may be présent in chambers at Des Moines. 

This rule contemplâtes tliat, when questions of fact are put in 
issue in thèse spécifications of opposition, the judge will separate 
them eut, and refer such issues of fact to the référée for the taking 
of testimony relating thereto, and his report of the facts thereby 
proven. But this ail contemplâtes the spécifications of grounds of 
opposition will of themselves be sufficient. Else it is useless to refer 
them to the référée, or for the judge in person to attempt a hearing. 
Thèse spécifications must not be mère statements of légal conclu- 
sions. They must be adéquate statements of issuable facts. "While 
the objections are not to be l'ieaded with the strictness of common- 
law pleading, yet it is necessary that the facts be alleged, and that 
such allégations be distinct, spécifie, and deflnite, so as to clearly 
inform the bankriipt what he is to disprove. If they are vague or 
gênerai, the court will dismiss them, or compel the objecting party 
to be more definite." Coll. Bankr. 138, and cases cited. The 
court required the opposing créditer lierein to make more spécifie, 
etc., his grounds of opposition. He bas attempted to comply. And 
counsel, in his brief, states the inability of such creditor to more 
specifically state the facts than they apfjear in the grounds of opposi- 
tion as amended. If thèse are insufiiciently stated now, it is useless 
to direct further amendment. 

The examination of the bankrupt was had before the référée 
some weeks prior to the filing by the creditor of his amended 
grounds of opposition. The testimony, as certifled up, shows the 
examination to hâve been searching and exhaustive. A part of such 
testimony bears directly on the specifled grounds. The court may, 
therefore, apply the grounds to the testimony. It must be conceded 
that, in any décision reached at the présent stage of the case, the 
court must consider the specifled grounds, and the testimony referred 
to, in the light most favorable to the opposing creditor of which 
they are properly susceptible. And if, when thus considered, there 
appears no sufficient ground, under the statute above quoted, for 
refusing the discharge, the court should sustain the motion to strike 
out the grounds as specifled, and enter order granting discharge. 
This latter course would be hère permissible, since, no other cred- 
itor having appeared to oppose discharge, if the spécification of 
grounds as flled by this opposing creditor are stricken out, the matter 
stands as though no spécification of such grounds had been flled; 
and therefore, under the fourth paragraph of rule 12, above quoted, 
the order of discharge follows as of course, unless the court shall 
jQnd some defect or informality of such a nature as to require the 
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court to décline to grant discharge until said defect or iùformality 
is corrected, and properly supplied. 

Without hère taking the time to state in détail the reasons im- 
pelling me to such conclusion, I may say that I hâve carefully con- 
sidered each of the specifled grounds of opposition as contained in 
the objections filed by the opposing creditor. No useful purpose 
would be subserved by hère taking up and considering in détail 
the specifled grounds. I flnd that none of them are sufiQcient, under 
section 14 of the act, to justify refusing discharge. The motion 
to strike ont the spécifications of grounds of opposition as flled by 
the opposing creditor must be sustained. This leaves the applica- 
tion for discharge of the bankrupt as unopposed, and the same, 
under rule 12, will regularly corne before the court for action on the 
next rule day. 



AMERICAN GEAPHOPHONB CO. v. HAWÏHORNB et al. 

(Circuit Court, E. D. Pennsylvania. February 25, 1899.) 

No. 42. 

Patents— Infringembnt — Sale of Machine Peoducinq Infhingins Article. 

A person wlio sells a macliine whicli is useful only for maklng a pat- 

ented article, or malîes sucli sale with liuowledge tliat tlie thiug sold 

is to be used to produce au infringing article, is himself ,liable as an in- 

f ringer. 

This was a suit in equity by the American Graphophone Company 
against Ellsworth A. Hawthorne, Horace Sheble, and others, for 
alleged infringement of letters patent No. 341,214, issued May 4, 
1886, to 0. A. Bell and S. Tain ter, for an invention relating to devices 
for recording and reproducing sounds. The cause was heard on 
motion for preliminary injunction. 

Philip Mauro, for complainant. 
E. Clinton Ehoads, for respondents, 

DALLAS, Circuit Judge. Tliis is a motion for a preliminary in- 
junction in a patent cause. The only legitimate purpose of such an 
injunction is to préserve the existing state of things until the rights 
of the parties can be thoroughly inveetigated and disposed of upon 
final hearing, and any unnecessary expression of the views of the 
court should, in the meantime, be avoided. The complainant is, in 
my opinion, entitled to the order he asks, upon facts which the proofs, 
as now presented, clearly establish; and therefore no others will be 
discussed. The letters and the bill of the défendants Hawthorne 
and Sheble to the Allen Phonograph Company show a sale by the 
former to the latter of a machine which cannot be used for any pur- 
pose except to make duplicates of sound records described and claimed 
in the x>atent in suit; and the validity of the patent, and that the 
unlicensed making of such sound records would violate it, being con- 
ceded, there is no room for question that this sale of a machine, which 
it is admitted by the affidavits pf Hawthorne and of Sheble was a 
duplicator, constituted an infringement. Their letters plainly show 
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tliat they perfec^tlj well understood that tlie purchaser intended to 
vise it for making sound records; and, tliis being so, the statement 
in Hawthorne's affidavit that Lis ârm did not make it, and did not 
themselves make any records upon it, is wliolly immaterial. Where 
a person sells a machine which is useful only for the purpose of mak- 
ing a patented article, or makes such sale with knowledge that the 
thing sold is to be used to produce an infringing article, the seller 
is himself liable as an infringer. Walk. Pat. (3d Ed.) § 407. Careful 
considération of the aflidavits has also fully satisfied me that the 
défendants Snediker and Carr hâve made for their co-defendants Haw- 
thorne and Sheble phonographs, or at least parts thereof, with knowl- 
edge that they were to be used, or to be put together for use, as 
duplicators to make sound records. Witliout the affidavit of James 
P. Bradt, the proof of this fact would, I think, be complète, and that 
affidavit places it beyond possibility of question. It is to the effect 
that Mr. Snediker admitted that his flrm had made parts of such 
machines for Hawthorne and Slieble, and that he understood that 
they were parts of phonographs. This is a distinct statement of 
fact, which, if false, could, with equal distinctness, hâve readily been 
denied ; but no déniai of it has been made. In considering this mo- 
tion I hâve regarded with solicitude the familiar principle that a 
prehminary injunction should be awarded with extrême caution, and 
never where the right is doubtful or the wrong uncertain; but hère 
the right is admitted, and of its invasion there can be no reasonable 
doubt. The complainant's motion for a preliminary injunction is 
granted. 

EGBERT V. ST. PAUL FIEE & MARINE IXS. CO.i 

(District Court, S. D. New York. February 10, 1890.) 

Makine Insurance — Tower's Liaeility Policy — Expenses of Depending 
Suit— CoDNSEL Fées. 

A policy of insur.ance was issiied on a steam tug to cover tower's lia- 
bility for loss or damage iirisins;; from collision or stranding, for which 
the tug or its owners should be legally liable, and provided that the 
insurer should not be liable unless tlie liability of the tug for such loss 
or damage should be determined by a suit at law. In an action upon the 
policy, the assured sought to recover, as a part of the loss, his expenses 
in defending the suit which ostablished the liability of the tug for a loss 
by collision. Hdd, that the insurer was liable on the policy for such ex- 
penses, but excluding counsel fées. 

This was a libel by Alice P. Egbert against the St. Paul Fire & 
Marine Insurance Company to recover upon a tower's liability policy. 
On settlement of the decree for libelant. 

Nelson Zabriskie, for libelant. 
Chas. C. Burlingham, for respondent. 

BROWN, District Judge. On the settlement of the decree a fur- 
ther question is presented whether the défendant is liable to make 
good as a part of the loss, the libelant's expenses in defending the 

1 Case edited by Leroy S. Gove, of the New York bar. 
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suit which established the liability of the Morris. Tlie policy re- 
quired the liability of the steam tug for the accident to be established 
by suit. 

In the case of Xenos v. Fox, L. R. 3 C. P. 630, on a policy insuring 
the ship Smyrna, but containing also a running-down clause, that 
is, covering any liability of the ship for running down another ves- 
sel, it was held that the costs and counsel fées incurred by the own- 
ers of the Smyrna in successfully resisting a damage daim for col- 
lision could not be recovered under the policy. But this was put 
upon the ground that the collision liability was a whoUy independent 
subject of contract, and that the terms of this part of the contract 
could not be made to include such costs, the agreement of the insur- 
ers being only to pay a certain "proportion of what the assured 
should pay in pursuance of any judgment recovered." Manifestly 
that agreement did not embrace the costs of a successful défense, 
since there was no payment under any judgment recovered. 

In the présent case, the policy déclares that the insurers are "to 
fully indemnify the assured for loss and damage arising from or 
growing ont of any accident caused by collision," etc., "for which 
said steam tug or its owners may be legally liable." This clause, I 
think, embraces the necessary expenses of the suit which the insured 
was by the policy required to resist, in order that the liability of the 
steam tug for the accident might be legally determined. The own- 
ers are "legally liable" for those expenses. The expenses are also a 
"loss and damage" necessarily growing ont of the accident, because 
the policy requires those expenses to be incurred befoi'e any claim 
can be made under the policy. The case in this regard differs from 
the numerous class in which such expenses are disallowed, as having 
been voluntarily incurred, and hence at the suitor's risk. Unless 
the insurers pay the expenses of the suit, which they hâve themselves 
required, they do not keep their agreement "to fully indemnify the 
assured" for this item of "loss and damage growing ont of the acci- 
dent." 

The subséquent clause does, indeed, say that the company shall 
not be liable unless the liability of the said steam tug for such loss 
or damage shall be determined by a suit at law, etc. ; and the flrst de- 
scription of the Insurance is also "against such loss or damage as 
the steam tug may become legally liable for." If the intent of the 
policy was to limit the company's liability to charges for loss and 
damage which were a lien upon the tug, the expenses and counsel 
fées incurred in resisting the suit evidently would not be covered by 
the policy ; for such charges, incurred by the owners, are no lien upon 
the tug. 

I do not think, however, that the phrase "liability of the steam 
tug" is used in this policy in this spécifie sensé; for the main body of 
the policy that sets forth speciflcally what the insurers are "content 
to bear and take upon themselves," states that the "Insurance is to 
fully indemnify the assured for loss and damage grOwing out of any 
accident," etc., "for which said steam tug, or its owners, may be 
legally liable." This is an express extension of the insurance be- 
yond what constitutes a lien on the vessel, to any and every personal 
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liability that "grows ont" of the accident. Had it been the intention 
to limit the insurers' liability to charges which were a lien on the 
vessel, that langnage wotiid naturally hâve been employed. The 
subséquent provision that the liability "of the steam tug" must be 
determined by suit, is eomplied with when it is shown by the resuit 
of a suit that the steam tug is responsible for the accident. When 
that is established the previous clause requires that the insurers 
shall indemnify the assured for any loss, damage or expense for which 
the "owners may be legally liable," growing out of the accident. In 
no other way can the inharmonious language of the policy be sat- 
isfied. 

The expenses are allowed. 

On further argument I am satisfied that the counsel fées incurred 
by the assured in defending the suit are not within the terms of the 
policy, and cannot be constructively included within its intention. 
Such expenses are, therefore, disallowed. 



THE ALICE BLANCHARD. 

(District Court, N. D. California. l<"ebruary 17, 1809.) 

No. 11,777. 

Sbamen — Construction dp Shipping Akticles— Time dp Reporting for Dutt. 
Sliipping articles, wliicli retiuired a seaman to report on board on a 
day named, but specified no liour, are to be construed most favorably to 
the seaman; and wbere he reported for duty on the day named, several 
hours twfore the time flxed for tlie vessel to sail, he will be held to hâve 
eomplied with the contract. The fact that, after the articles were signed, 
the inaster told him verbally to report at an earlier hour, cannot aft'ect 
the construction of the contract. 

This was a libel by J. Downs against the steamer Alice Blanchard 
to recover damages for an alleged Jsreach of a contract of emiiloyment 
as cook. 

D. T. Sullivan, for libelant. 

Edward J. Pringle, Jr., for respondent. 

DE HAVEN, District Judge. The libelant signed articles to serve 
as a cook on the steamer Alice Blanchard, bound on a voyage from 
San Francisco to Clipperton Island, off the coast of Mexico, and thence 
to San Diego, Cal., and on two other voyages between San Diego and 
Clipperton Island, and upon their completion to return to the port of 
San Francisco. The articles provided that he was to présent himself 
on board of the steamer, for service, on June 29, 1898, but at what 
hour was not stated. The oral évidence tends to show that after the 
articles were signed he was told by the captain to be on board on the 
morning of that day in time to cook breakfast. The libelant replied 
that he might not be able to come so early, and he did not in fact 
go on board the steamer until between the hours of 12 and 1 o'clock 
of the day named. The captain was then on shore, and did not return 
to the steamer until late in the afternoon, when he refused to accept 



520 92 FEDERAL EEPORTER. 

the services of the libelant, and compelled Mm to go ashore, The 
steamer left San Francisco at 8 o'clock p. m. of that day, the hom* ap- 
pointed for her departure. The libelant claims that he was wrong- 
fuUy discharged, and seeks in this action to recover damages therefor. 
The contention of the claimant is that the libelant was in fault in not 
going on board the steamer on the morning of the day upon which he 
was to commence work, and that he thereby forfeited his right to pro- 
ceed upon the voyages for which he had shipped. 

Section 4511 of the United States Revised Statutes furnishes the rule 
to be observed in the shipnient of crews on vessels boundfrom the Unit- 
ed States to foreign ports not therein excepted, and also for the ship- 
ment of crews on vessels engaged in trade between the United States 
and Mexico (26 Stat. 320), and is applicable to a vessel bound on 
the voyages named in the shipping articles signed by the libelant. 
That section provides that a master, before proceeding upon any of 
the voyages covered by its provisions, must make an agreement in 
writing with each member of the crew, and that such agreement 
shall specify, among other matters, "the time at which each seaman 
is to be on board to begin work." As before stated, tbe shipping 
articles signed by the libelant did not specify the précise hour of the 
day at which he was to be on board to commence work, — whether on 
the flrst minute of that day, or at the hour of 5, 6, 7, or 8 o'clock a. m., 
or any other particular hour. Upon the part of the claimant it is 
argued that the articles should be construed as requiring the libelant 
to be on board, ready for work, at the usual hour for the commence- 
ment of work on the morning of the day named therein; while the 
libelant insists that in reporting himself ready for service on the day 
named in the articles, and several hours before the time appointed 
for the steamer to proceed on her voyage, he substantially complied 
with his agreement. It is apparent that neither contention is clearly 
unreasonable, and much can be said in favor of both. In such a case 
it is the duty of the court to adopt that construction of the shipping 
articles which is most favorable to the seaman. Goodrich v. The 
Domingo, 1 Sawy. 182, Fed. Cas. No. 5,543; Jansen v. The Theodor 
Heinrich, Crabbe, 226, Fed. Cas. No. 7,215; The Disco, 2 Sawy. 474, 
Fed. Cas. No. 3,922. The duty of putting the written agreement 
with seamen in plain and unambiguous language is one which de- 
volves upon the shipowner or master; or, to state the rule in the lan- 
guage of Deady, J., in delivering the opinion in The Disco, above 
cited: "Shipmasters and owners hâve ample means and facilities 
for putting their contracta with seamen in plain language; and so 
the law, both in Great Britain and America, intends, and requires." 
If it is the désire of the owner or master to bave the seaman to be- 
come bound to go on board to begin work at sonie particular hour of 
a day named, the shipping articles should so state. If, through négli- 
gence or design, the articles executed do not make such spécial pro- 
vision, the court is not authorized by construction to supply such 
omission, and hold that a seaman who reports himself ready for duty 
on the day named in the articles, and several hours before the time 
appointed for the departure of the vessel, has forfeited his rights 
under the articles because he did not appear at an earlier hour of 



THE DEFIANCE. 521 

the day. In my opinion, the libelant substantially complied witli 
his agreement in tendering his services on the day named in the arti- 
cules signed by him, and the master was not justifled in refusing to 
allow liim to go to work. The fact that the master, after the articles 
were signed, directed him to be on board the steamer in the morning 
in time to cook breakfast, cannot be allowed to change the légal 
effect of the articles; that is to say, the articles cannot be read as if 
such direction of the master were written therein. The libelant was 
to receive -fôO per month as wages, and under section 4527 of the 
United States Kevised Statutes he is entitled to recover in this action 
a sum equal to the amonnt agreed to be paid him as wages for one 
month, and costs of suit. So ordered. 



THE, DEFIA^'CE and THE EDAVIX DAYTON. 

(District Court, S. D. New Yoiii. Marcli 15, 1890.) 

Collision— Tdg asd Tow — Right op Way — Failure to Obsekve Stonals. 

The steam tug Défiance, with two canal boats lashed to lier side, on 
approacliing tlie gap leadlng into tlie Atlantic Basin, Brooklyn, while some 
distance away, gave the usual long whistle to indicate that she was going 
in, and again, when near the entrance, twice signaled by two whistles. 
The tug Dayton, with a tow, was approaching the gap from the inside, 
and when the second signal was given by the Défiance was from lOO to 
200 feet from the entrance. She did not stop, and there was a coUision 
between the tows in passing in the gap, without fault in navigation on the 
part of the Défiance. Held, that the Défiance was the privileged vessel, 
entitled to the right of way, and the Dayton was alone in fault for the 
collision, in failing to observe the signais, and to lieep inside until the Défi- 
ance had passed throiigh the gap.i 

This is a libel by Edgar Van Buren against the steam tug Défiance 
and the steam lighter Edwin Dayton, for colhsion. 

Cowen, Wing, Putnam & Burlingham, for libelant. 

Davies, Stone & Auerbach and Herbert Barry, for the Dayton. 

James J. Macklin, for the Défiance. 

BROWN, District Judge. At about 11 o'clock in the forenoon of 
September 15, 1898, as the steam tug Défiance was passing through 
the gap at the entrance of the Atlantic Basin, Brooklyn, with two 
canal boats lashed to her starboard side, the starboard boat came in 
contact with a scow on the starboard side of the tug Edward Dayton, 
which was then coming out of the gap. The libel was filed to recover 
the damages thereby sustained by the libelant. The wind at the 
time was high from the N. W. and the ebb tide strong, which swept 
down directly in front of the gap. Thèse circumstances, made it 
impossible for the Défiance to go upon a straight line through the gap. 
ilore or less of swinging was unavoidable, and the line of her entrance 
was necessarily more or less uncertain. Some little time before 

1 As to signais of meeting vessels, see note to The New York, 30 G. O. A. 
630. 
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reaching the ôutside of the gap, the Défiance hàd given the usual long: 
whistle to indicate that she was coming in, and when near and at tke 
entrance she twice gave a signal of two whistles. The évidence leaves 
no doubt that vt'hen the long whistle was given the Dayton was insidt^ 
the basin and 500 or 600 feet distant from the gap, and that at the fLrst 
signal of two whistles she was 100 or 200 feet back of the gap. In 
this situation, there is no doubt that the Défiante was the privileged 
vessel and had the right of way. It was the duty of the Dayton and 
her tow to keep within the basin and not enter the i)assage of the gap; 
As the Dayton in her answer dénies knowledge of the long w^histle 
given by the Défiance, it is probable that it was not heard by the Day- 
ton; but it was heard by other vessels in the immédiate vieinity,. 
and if not heard by the Dayton, it was through négligence and inatten- 
tion. It is plain also that the Dayton did not reverse as soon as the 
two whistles of the Défiance were heard, and that this was before she 
had entered the gap. 

As respects the navigation of the Défiance in entering the gap, I am 
satisfled, not only from her own witnesses, but by the testimouy of 
the mate of the Dayton, that her navigation was such as was usual 
and proper under such circumstances. 

I find, therefore, that the collision arose from the fault of the 
Dayton in not giving proper attention to the signais of the Défiance, 
and in not keeping out of the gap until the Défiance had passed 
through, and that it was without fault of the Défiance. 

Decree for the libelant against the Dayton with costs, and dismiss- 
ing the libel as to the Défiance with costs. 



THE WILLIAAI J. LIPSETT. 

THE JOHN R. PENROSE. 

(Circuit Court of Appeals, Third Circuit. Jauuary 17, 1899.) 

No. 26. 

Collision— Négligent Navigation. 

The schooner P. w>.lglied anclior to tlie west of the channel of the 
Delaware river, and started to tUm around, and proceed down stream 
with the tide, Isefore a strong wind, The schooner L. was salling in full 
View dowa the east side of the channel, with a space of half a mile in 
width in a straight Une between P. and the Une on which L. was sailing. 
P. made a Wide circle in turning, and, though L. bore off further to the 
eastward, the vessels collided. When the collision was imminent, nothing 
was done By the navlgators of P. to avert it, though, if her main peak had 
been dropped, the collision , would probably hâve been averted. Experi- 
enced navlgators testified that P. should hâve been turned in the space 
of less than a quarter of a mile. Held, that the collision was the resuit 
of the bad navigation and négligence of the P., and that she could not 
recover for injuries sustained. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 
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Curtis Tilton, for appellant. 
Horace L. Cheyney, for appellee. 

Before ACHESOI^ and DALLAS, Circuit Judges, and KIKKPAT- 
RICK, District Judge. 

AGHESON, Circuit Judge. During the night of February 15, 1894, 
the schooner John E. Penrose lay at anchor, heading up stream, at a 
point westward of tlie ship cliannel of the Delaware river, — outàde 
the channel, and to the westward of it, — about one mile below Ship 
John light. She was a three-masted vessel, 138 feet 4 inches in length, 
and on this occasion was loaded, drawing 15 feet of water. At 9 
o'clock on the morning of February 16th the anchor of the Penrose 
was raised, and she commenced paying off, or turning around, east- 
wardly, to proceed down the river. The tide was ebbing, and a strong 
wind was blowing down stream. The mate of the Penrose testified 
that the strong wind blowing down the river and the ebb tide aided 
the schooner to pay off quickly. That the wind and tide both favored 
the movement of the Penrose in wearing around must be accepted as 
an established fact in the case. There is not a particle of évidence 
in this record to the contrary. The assumption of the nautical ex- 
pert, whose judgment as to the conduct of the Penrose the learned dis- 
trict judge took, that the state of the tide did not aid the Penrose 
in rounding, but tended to hinder her. rests upon a misapprehension 
of tlie testimony, and we are compelled by the proofs in the case 
to rejeet his opinion as to the management of the Penrose. Three 
masters of schooners, navigators of large expérience, and disinter- 
ested witnesses, hère testified, without contradiction (unless by the 
master and mate of the Penrose), that a space of one-quarter of a mile 
in width would afford the Penrose, in the circumstances in which she 
was on the occasion, the amplest rooin to pay off in, and get on her 
course down the river, if she were handled in accordance with the 
usaal practice of seamen, and properly; and that they would not ex- 
pect her to occupy so much space as a quarter of a mile. The testi- 
mony of thèse witnesses is fuU, clear, and convincing. Under ail 
the évidence we are entirely satisfied that on this occasion the Pen- 
rose could readily hâve gone around within six or seven times her 
own length, if she had been navigated in the usual manner, and with 
ordinarj' diligence. 

On the morning of this 16th day of February the schooner William 
J. Lipsett, laden with a cargo of coal, was going down the Delaware, 
drawing 19 feet 9 inches of water. She was a large four-masted ves- 
sel. Ail her sails were set, and she was making about nine knots 
an hour. She was steering down the usual channel course on the 
eastern side of the mid-channel. Her master had charge of her deck. 
At the time the two schooners sighted each other, the Penrose had 
not yet weighed anchor. When the Lipsett was about one mile off, 
up stream, the anchor of the Penrose broke ground, and she began 
to pay off. At that time the Penrose was at a point not less than 
half a mile westward of the line upon which the Lipsett was sailing; 
in other words, the course which the Lipsett was then pursuing gave 
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the Penrose a clear space of fully one-half mile in width in wliich to 
wear around. Instead of paying off, and heading down the river upoii 
a curve witliin the space of a quart er of a mile from her place of 
anchorage, whicli was more than sufflcient, and more than usual, the 
Penrose kept moving eastwardly upon a much larger curve, gradually 
coming nearer the line upon which the Lipsett was sailing. The Lip- 
sett held her original course until the vessels were within about one- 
half mile of each other, and then changea her course to eastward a 
point, and soon afterwards kept off eastwardly an other point. Then, 
after a very short interval, the Lipsett kept off still further east- 
wardly (indeed, ail she could bear without danger from jibing). Never- 
theless, before the Penrose had completed her rounding, a slight 
collision between the vessels œcurred, the Jib boom of the Penrose 
fouling with the stern rigging of the Lipsett. The rigging lapped the 
tip end of the jib boom some feet. This was the extent of the colli- 
sion. The bowsprit of the Penrose did not touch the Lipsett at ail, 
and the damage to the Penrose would hâve been trivial had not her 
bowsprit proved to be rotten and unseaworthy. According to the 
prépondérance of the évidence, the place of the collision was more 
than half a mile in a direct line eastward of the place where the Pen- 
rose had anchored, and considerably eastward of mid-channel. The 
mate of the Penrose himself testifled that the Penrose eailed from a 
position over to the westward of the channel, and outside of the chan- 
nel, to a point at least in mid-channel, and perhaps to the eastward 
of mid-channel. 

It is coneeded that the Lipsett went as far to eastward as was prac- 
ticable. She has been condemned for not changing her course to the 
westward, and going under the stern of the Penrose. In determining 
whether this condemnation is just, regard must be had to the cir- 
cumstances existing at the time the Lipsett acted. Now, when the 
master of the Lipsett, at the distance of a mile above, saw the Pen- 
rose in the act of turnïng around to go down the river, the Lipsett 
was upon a course which gave the Penrose an unobstructed space 
not less than half a mile wide in which to malce the movement. The 
situation as then seen was entirely f ree from risk of collision should 
the Penrose pay off in the usual and the proper manner. This the 
master of the Lipsett might well présume the Penrose would do. The 
Lipsett was plainly seen by the Penrose coming down the river upon 
the regular channel course. We cannot agrée witli the district court 
that the master of the Lipsett "was not justifled in supposing the 
Penrose would turn earlier than she did." He was, we think, entirely 
justifled in assuming that the Penrose would turn around in the 
usual manner, and within the usual distance. He was not bound to 
anticipate and take précautions against an unnecessary departure 
by the Penrose from the ordinary practice of seamen. The Pree 
State, 91 U. S. 200. It is quite certain that, had the Penrose rounded 
in the usual way and within the ordinary space, by the time the 
Lipsett had overtaken the Penrose the two vessels would hâve pro- 
ceeded down stream upon parallel courses not less than a quarter of 
a mile apart. This the master of the Lipsett testifled is what he 
expected, and that he gave the Penrosp ample room to insure it. The 
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testimony of thé three experienced navigators already referred to 
f uUy sustains the judgment of the master of the Lipsett as sound, and 
his course of action as seamanlike. It is clear to us tbat, save for 
the bad navigation of the Penrose, no situation would hâve arisen 
involving the contingency of the Lipsett's crossing either the bow 
or the stern of the Penrose. We are of opinion that the sailing course 
taken by the Lipsett originally was entirely safe for the Penrose, 
and that the Lipsett was blameless in pursuing it as she did. 

Was the Lipsett culpable in not turning to westward at the time 
she changed her course to eastward? We think not. The évidence 
convinces us that the then situation of the vessels with respect to 
each other was such that a change to the westward would hâve been 
very perilous to botli. It probably would hâve resulted in a most 
serions collision. The master of the Lipsett, we think, exercised a 
wise judgment in keeping off further to the eastward. This move 
would hâve preven^ed any collision had the Penrose even then been 
rightly handled; but she was not. The évidence is conclusive that 
the Penrose would hâve turned around more quickly if her main peak 
had been dropped. This her master admits. The dropping of the 
main peak is a common thing, and the work of a moment. Undoubt- 
edly, this simple expédient would hâve swung the Penrose around to 
a position of safety. It was not resorted to. The évidence shows that 
other measures of protection were available to the Penrose. Yet 
nothing whatever was done by her navigators to avert collision. The 
Penrose had no lookout. Her officers and crew were engaged in other 
duties. Her master admits that he gave no close attention to the 
Lipsett until a collision was imminent. It is not to be doubted, undei' 
the proofs, that after the Lipsett's change of course to eastward therc 
was sufBcient space and time to hâve completed the safe turning 
around of the Penrose if proper attention had been given to her navi- 
gation. It is our judgment that the Lipsett was without fault, and 
that the collision was due altogether to the bad navigation and négli- 
gence of the Penrose. The decree of the district court (86 Fed. 696) 
is reversed, with eosts to the appellant, and the cause is remanded 
to that court, with direction to enter a decree dismissing the libel. 
with costs to the schooner Lipsett, the respondent, and lier owners. 
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THE LOTTIE K. FUIEXD. 

(Circuit Court of Appeals, Tliird Circuit. January 2.5, 1899.) 

Xo. 23, 

Collision— TuG and Tow— NEGLiaENCK of thb Tow— Prest-mption. 

Wliere a tug, liaving a heavy scliooner in tow. safely passed a schooner 
lying at anclior at a distance of at Ipast 55 feet, and the ofHcers of the 
tow admitted that none of them saw the anehored schooner until they 
were "right into her," it will be presumed that the collision was the 
resuit of the négligence of the tow, and the tug will not be liable therefor. 
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Appeal from the District CoUrt of the United States for the East- 
erh District of Pennsylvania. ' 

John F. Lewis, for appellant. 
Henry E. Edmunds, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and KIEKPAT- 
RICK, District Judge. 

KIRKPATRICK, District Judge. The tug Albert N. Hughes, with 
the schoonér Lawrence in tow on an 85-fathom hawser, was proceed- 
ing dowu the Delaware Bay on the evening of September 21, 1895, 
when the séhooner Lawrence came in collision with the schoonér 
Lottie K. Friend, riding at anchor. The Lottie K. Friend had her 
lights burning at the time, and is admittedly faultless. The only 
question presented to the court is whether the tug Hughes is respon- 
sible, for she alone has been libeled. The record shows that it was 
early in the morning, as the tug and tow were proceeding down 
the bay about in the regular ship channel to the west of Ship John 
light, on the prescribed course of S. E. by S. ^ S., that the mate who 
was in charge of the tug sighted the red and white lights of a small 
schoonér getting under way, and the white riding lights Of two ves- 
sels at anchor, ail being about straight ahead. The two small schoon- 
ers were near together, about in mid-channel; and the other vessel, 
showing the white auchor light, and the one furthest away from the 
tug, was the Lottie K. Friend. She was lying to westward of mid- 
channel, and about a quarter of a mile to the southward of the other 
vessels. For the tug to hâve held her course would hâve resulted in 
a collision with the nearest vessels, so that, as was his duty, the 
mate of the tug blew one whistle, ported his helm, and went to the 
westward side of the channel. That the tug blew one blast of the 
whistle at this time is testitied to by the master, the mate, and the 
assistant engineer of the tug, and by David Martz, the keeper of the 
Ship John light; and Oalmin, the anchor watch on the schoonér 
Friend, admits having heard a whistle at this time, presumably that 
of the tug. This whistle was a signal to the vessel getting under 
way, as well as to the tow Lawrence, that it was the intention of 
the tug to pass to the westward of the two small schooners. As 
a fact, both tug and tow did so pass them safely, and at a considér- 
able distance. A quarter of a mile away lay the Friend at anchor, 
a little to the westward of mid-channel, and on the port bow of 
the tug. The testimony produced by the libelants tends to show that 
the tug approached the Friend almost head on, or perhaps on a course 
to the eastward, and that, unexpectedly discovering the situation, 
she turned suddenly to the westward, and passed from starboard to 
port, directly across the bows of the Friend, and distant about 45 
feet away; that the tow, up to this time, had been following the tug, 
but was unable to make the sudden change of course necessary to 
cross the bow of the Friend; and that, as a resuit, the tow struck 
the Friend on the starboard side between the fore and main rigging 
abreast the main hatch. The version of what took place is contra- 
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dicted. by the testimony of the captain of the tow Lawrence and the 
men at her helm, ail of whom were called on the part of libelants, 
and say that there was not any such sudden or abrupt change of 
course on the part of the tug as would be involved in such a maneu- 
ver; and also by the captain and mate and assistant engineer of the 
tug Hughes. Thèse latter testify that the course of the Hughes 
was changea at the time of the blowing of the one whistle (which 
was before the little schooners were passed) from S. E. by S. ^ E. to 
S. by W., and that the Hughes continued going gradually to the 
westward on that course until the time the tow coUided with the 
Friend. It is apparent from a considération of the relative situation 
of the vessels at the time the schooners were lirst sighted by the tug 
Hughes (as shown on the annexed diagram) that this was the natural 



Original Course Tug and Schooner 
S. E. by S. 1/2 S. 



Tug's change of course: 
From S. E. by S. V2 S. to S. by W., 
31/2 points=39%° to the W. 

Schooner's change of course: 
From S. B. by S. V2 S. to S. E. V2 E., 
5% points to the E. of the tug! 
2 points=22y2° more to the E. or 
port, than original course 1 
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and proper thing for the tug to do, and that, if it had been done by 
both the tug and tow, no collision would hâve occurred. To enable 
them to clear the Friend, nothing was required but to hold the course 
made necessarj' to avoid the smaU schooners. The pathway to the 
westward was free, and water was plenty. The same conditions pre- 
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taîled to the eastward 6f the Frieiid. The tide was où the ebb, and ât 
this point setting to the southeasterly. If the tug were approach- 
ing the Friend nearly head on, and danger of collision seemed immi- 
nent, it seems to us that she would hâve attempted to take advan- 
tage of the set of the tide to pass the Priend to the eastward, rather 
than hâve tried to pull the heavily laden schooner across the bow 
of the Friend against its influence. 

In The Sagua, 42 Fed. 461, the court says that, "when a collision 
occurs between a yessel in tow and a third vessel, which the tug has 
passed in safety, the presumption of fault is against the tow"; and 
this court has held, in The Invertrossachs, 8 C. 0. A. 87, 59 Fed. 194, 
that in such cases "the burden of proof is upon the petitioner to estab- 
lish the tug's alleged négligence." In the case at bar the master 
and lookout and helmsman of the Lawrence had her in charge. Their 
duty was to exercise reasonable care, prudence, and skill ta avoid col- 
lision; yet, according to their own évidence, not one of them saw 
the Friend until they were "right into her." They say they were, 
as in duty bound, foUowing the tug, yet the tug, continuing her 
course, without, as they admit, sudden change, cleared the Friend 
to the westward by at least 53 feet on a course S. by W., while the 
Lawrence struck the Friend on the eastward side while upon a course 
S. E. ^ E. Whether the cause of the collision was, as has been sug- 
gested on the argument, that the persons in charge of the tow Law- 
rence mistook the anchor light of the Friend, which they say they did 
not see, — though it must hâve been in plain view, — for the lights on 
the tug, by which they should hâve directed their course, must be 
a mère matter of conjecture. Certain it is from their own account 
that they thought the tug ditectly ahead of them up to the time of 
the collision, when in fact she was far to the westward. Upon a 
considération of the whole évidence, we are of the opinion that the 
cause of the collision was not in any way attributable to the fault 
or neglect on the part of the tug Hughes. The decree of the district 
court (79 Fed. 383), should be reversed, and the record remitted, with 
directions to dismiss the libel, with costs. 
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TRUAX T. ESTES. 

(Circuit Court, D. Oregon. March 15, 1899.) 

No. 2,395. 

L Damages— Bkeach of Contbact— Rui,k in Bqxjitt. 

A court of equity, in a suit brought to reform a contraet for the pur- 
Chase of cattle, which were net to be delivered for several months after 
ttie date of the contraet, and to recover damages for its breach, will not 
enforce the strict rule of law, which permits a party to disregard notice 
that a contraet will not be performed, and to wait until the time for per- 
formance, and recover damages as of tliat date, where the plaintifC was 
notifled within a week from the mailing of the contraet, and before he 
had suffered any damage, by défendant, that it would be impossible to 
furnish the cattle at the priées named, of which fact the plaintiff was 
aware when the contraet was made, but the défendant was not. 
CoKïriACT— Enfoucbmkkt in Equity— Fraud in Procukbment. 

Défendant signed and delivered to plaintifE's assigner a mémorandum 
prepared by the latter, by which défendant proposed to furnish cattle,— the 
number, price, and date of delivery being stated therein; the option to 
be accepted within 30 days. Défendant testified that the agreement was 
that the writing was to be merely a mémorandum, to serve as a basis 
for a future contraet; that he was to bave 30 days to ascertain whether 
he could furnish the cattle. and the otber party, who was a freight agent 
for a railroad, and interested only in procuring the shipment of the cattle 
over bis road, to ascertain whether he could dispose of them; that 
défendant, owing to his détective sight, could read the writing but im 
perfectly, but, seeing that it provided for 30 days, thought it in accord- 
ance with the agreement, and signed It. The other party had in fact 
previously made an arrangement to dispose of the cattle to plaintifC, and 
telegraphed his acceptance the following day, following this by a letter 
stating that he would be there within 30 days "to make the contraet. 
as per our understanding." Défendant replied that he had been througli 
the country, and found the stock could not be bought at the price named. 
It further appeared that both parties knew at the time the mémorandum 
was signed that It was doubtful whether the cattle could be so bought. 
HeW, that the évidence sustained défendants contention, and that in a 
suit in equity brought by plaintifC to reform the WTiting as to the number 
of cattle therein sold, and to recover damages for breach of contraet, the 
writing would not be enforced agalnst the défendant as a completed con- 
traet according to Its terms. 

This was a suit in equity by Daniel W. Truax against Hardin W. 
Estes to reform a written contraet, and to recover damages for its 
breach. 

A. L. Veazie and Zera Snow, for plaintiff. 
John L. Eand and L. R. Webster, for défendant. 

BELLINGER, District Judge. This is a suit to reform a written 
contraet for the sale of cattle, and for damages for a violation of the 
contraet. The contraet consists of a written offer to one Langley 
by Estes, and acceptance by the former, who afterwards assigned the 
contraet to the plaintiff. The writing is as follows: 

"Baker City, Oct. 23, 1896. 

"I, H. W. Estes, agrée to furnish B. H. Langley or order flve hundred 
yearlings and ilve two year old steers, delivered in Baker City stock yards 
June Ist, 1897, at $10.00 and $15.00, respeetively. AU to be A-1 stock. No 
Jerseys or Holstelns or lame or diseased animais. Cash on delivery. Thla 
agreement to be accepted in tbirty days. H. W. Estes." 

92 F.— 34 
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It appears that it was the intention of this option to provide for 
the delivery of 500 two year old steers, instèad of 5, as written. The 
plaintiff claims that he has been damaged, by defendant's failure to 
deliver the steers contracted for according to this writing, in the 
sum of 17,000. The défendant admits signing the mémorandum re- 
ferred to, but allèges that this was a mère mémorandum, to serve as 
a basis for a contract, if défendant should flnd that the cattle named 
eould be purchased, and if Langley should succeed in negotiating a 
sale of them ta some third person ; "that it was never intended, either 
by Langley or by the défendant, that said writing should be obliga- 
tory upon either of them, and, on the contrary, it was agreed and 
understood that said writing should not be of any force or efEect what- 
ever until and unless within thirty days thereafter it was voluntarily 
accepted by both parties, and that in no event and under no circum- 
stances was said writing itself to be or become a contract for the 
«aie of said cattle, or to be or become operative between them for 
that purpose." The facts attending this mémorandum of agreement 
are as foUows: 

Langley is a railroad man, — a freight solicitor for the Great North- 
ern Eailway. According to his testimony, his purpose in what was 
done was to secure freight shipments over the road which he repre- 
«ented. Prior to this contract he had had some business, or business 
correspondence, with Estes. He met Estes at the Hôtel Washauer, in 
Baker City. There was présent with the latter a man named Wick- 
ersham, who lived with Estes, and who carries on the business of a 
butcher. Langley testifles that he had some conversation with Estes 
and Wickersham at the hôtel: 

"Q. Wbat was the resuit of that? Was any agreement reaehed there? 
A. No, sir. Q. What did you say and do then with référence to leaving or 
"breaklng offi from ail conférence with them? A. Mr. Wickersham had some 
conversation and talk in regard to It, and I remarked that I would hâve 
«othing to do with him in any way whatever, and got up and left. Q. You 
got up and left? A. Yes, sir. Q. What did you do then? A. I went to the 
station. Mr. Estes went with me. Q. At whose Instance or solicitation did 
Mr. Estes go with you to the station? A. Well, I don't know whether I sug- 
gested that he ride down to the station with me, or not." 

Upon arriving at the dépôt the agreement was signed by Estes. 
Wickersham testifles that in the conversation at the hôtel between 
Langley, Estes, and himself, he told Langley, in Estes' présence and 
hearing, that the cattle could not be bought for the priées Langley 
proposed to pay (being the priées named in the agreement signed by 
Estes at the dépôt) ; that thereupon Langley got up and said, "I will 
not hâve anything more to do with you. I will do my business, or 
talking, with Mr. Estes;" that Estes started to go home with witness, 
when Langley called him back, whereupon Langley and Estes got into 
the hotel bus together. Estes testifles that he met Langley on the 
train as he was returning from Lagrande to Baker City; that Langley 
requested Estes to meet him at the hotel in Baker City; that upon his 
return home he went to the hotel, taking Wickersham, whom he had 
requested to go with him. There had been some negotiations, but 
without reaching an agreement, between the parties, prior to this 
time, with référence to the purchase of calves. Estes, testifying as to 
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the transaction which led up to the signing of tlie option in question, 
says that Langley wanted 500 head of yearlings and 500 head of two. 
year olds by the Ist of June, 1897. Estes answered: 

"And I told bim I didn't want that kind of a contract. I told him that 
we had hard winters, and them two classes of eattle was hard to buy on the 
range, and I didn't care ahout that kind of a contract." 

He further says that, as the bus drove up to the hôtel for the train 
(it being train time), he and Mr. Wickersham came out of the hôtel, 
and started towards home; that Langley asked him if he would not 
get in the bus, and go with him down to the dépôt, which the witness 
did; that after arriving at the dépôt they walked down to the plat- 
form, and Langley proposed that he would give Estes 30 days to look 
over the range, to see whether thèse eattle could be bought at the 
priées named, stating that he wanted 30 days to look around and see 
whether they could be sold, providing it was ail right with Estes; 
that while he (Estes) was waiting for the train, and was standing by 
the door of the telegraph office at the dépôt, Langley came up to him, 
and laid a couple of papers on the table, and asked him whether he 
would sign them or not. Estes says: 

"I picked them up, and I looked at them, but I didn't liave my glasses 
along with me, and I could not see it very well; but I could see enough, by 
holding the papers up to the light, that there was thirty days down on the 
paper, and flve hundred head ot eattle,—! could see that,— and I thought the 
days was ail right; and then I signed one of the papers, but I ain't positive 
whether I signed both of them. I niight hâve signed both of them, but I 
don't recoUect of signing l>ut one. Q. Well, was there anything said about 
the entering into a contract at any time,— about when it should be doneV A. 
Well, if it was agreeable, and I could deliver the eattle, why, then, we would 
close the contract. He said he would come down at the end of thirty days, 
and we would flx it up." 

Estes, according to his testimony, understood that the arrange- 
ment left it open to both parties to détermine at the end of the 30- 
days whether a contract for thèse eattle would be entered into be- 
tween them; that he (Estes) was to hâve this 30 days in which to 
make inquiries, and ascertain if the eattle could be bought, and that 
Langley was to hâve the same time to ascertain if he could dispose 
of the eattle as he was désirons of doing. Langley, in rebuttal, testi- 
fies that after the paper, which was executed in duplicate, was given 
to Estes, he put it in his pocket; that Langley put his copy in his own 
pocket, and they went ont on the platform, and were talking over 
différent things; that at last Estes said to the witness, "I will give 
you |50, if you will let me off on this option ;" that he (Langley) an- 
swered, "What kind of a man do you think I am ? I won't let you 
off for $500. I am securing thèse eattle for other parties." 

This is the substance of ail the testimony touching the signing of 
the option referred to, and the circumstances leading up to it. Tlie 
option, as already appears, was signed on the 23d day of October, and 
by its terms Langley was to hâve 30 days in which to signify his ac- 
ceptance. On the 24th of October, Langley telegraphed Estes, at 
Baker City, as follows: 

"Will accept offer for the flve hundred yearling steers and flve hundred 
two year old steers, delivered June first next at priées agreed upon. Will be- 
there soon as possible to exécute contract within thirty days sure." 
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Two days later, and on October 26 th, Langley wrote the folio wing 
letter to Estes: 

"Conflrraing my message of 24th règarding tlie purchase of the five hundred 
head of yearling steers and five hundred head of two year old steers, deliv- 
ered at the Baker City stock yards on the first of June, 1897, at ten dollars 
($10.00) per head for the yearlings and flfteen dollars ($15.00) per head for 
the two year olds, as per agreement. I will be there to make the contract 
as soon as possible, at least within thirty days, as per our understanding, you 
can go right along and secure the stock. Hoping to see you soon, I am, 

"Yours truly, B. H. Langley." 

To this letter, Estes, under date of October 29, 1896, answered as 
foUows: 

"Your favor of the 2(5th received. In regard to the purchasing of those 
five hundred head of yearlings and five hundred twos, will say that it will 
be impossible for us to get them. We hâve already looked over three coun- 
ties, and flnd that that class of stuff Is scarce, and hard to buy. I am now 
going further west and south, to see what 1 can do in that country. Will 
let you know soon wliether we can do any business or not." 

And again, on the 7tli of November following, Estes forwarded to 
Langley tlie following letter: 

"Yours of Oct. 26 at hand, and in reply will say that I do not believe tlie 
class of stock that you désire can be seeured in this country. I hâve seen 
a number of the promiuent stockmen of this and Malheur counties, and they 
are not disppsed to sell that class of cattle. Inclosed you will flnd a letter 
from the man that I sent to Grant Co., which indicates that the same condi- 
tion prevails over there. Taking everything into considération, I would not 
care to take a contract to furnish you with 1,000 head of that class of cattle." 

This correspondence was foUowed by a visit by Langley and Truax, 
to whom Langley had on, Nôvember 2, 1896, assigned the option in 
question. Langley says that on the occasion of this visit lie intro- 
duced Truax to Estes as the gentleman to whom he had assigned the 
agreement for the purchase of the cattle; that Mr. Estes remarked 
that lie could not furnish the cattle. Langley then said to Estes, 
"This is a very curions thing," and inquired of Truax if he had the con- 
tract. The latter said he had, and took it ont of his pocket. Langley 
held the agreement up to Mr. Estes, and said: "Do you recognize 
this paper?" The latter said: "Yes, sir. That is your signature? 
Yes, sir. Mr. Estes,, when you signed that paper, did you sign it in 
good faith? Yes, sir. When you signed that, didii't you intend to 
furnish the cattle? Yes, sir; but I can't do it." Truax gives sub- 
stantially the same version of what took place on this occasion. 
Estes says that he was excited, and hardly recollects what lie did say; 
that he did say he thought the signature on the writing was his ; and 
that he did not state that he considered himself bound by the Avriting, 
or that he intended to deliver the cattle on its account. Langley 
further testifles that while at Baker City he cqnsulted an attorney, 
and, as a resuit of the adviçe he received, he (Langley) went to the 
bank, and got $500, to be used as a paj'ment to Estes upon the option 
in question; that he did this simply because the attorney consulted 
told him it was necessary; that he did not tell the. attorney that his 
understanding was that he wastp pay My. Estes this.amount, but 
that he did tell him that, in tlie previous conversation in regard 
to this matter, he (Langley) had suggested to Estes that, if a forma! 
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contract was made, he might ask |500 to bind the bargain. Langley's 
testimony as to this payment proceeds as follows: 

"I liad suggested at the time, if a formai contract was nceessary, tliat 
they might suggest payiug $500. Q. ^^'ho might suggest paying §500? A. I 
suggested it. Q. Now, Mr. Langley, if this contract eontained ail of the 
agreement, and was the contract. why did you go to Baker City in order to 
tender to Mr. Estes, or make arrangements to tender to him, iji.'jOO, if it was 
not necessary for you to do if.' Mr. Snow: I object to tUat. That is as- 
suming a fact that is not proven in the case. Court: 1 understand the wit- 
uess to say that, in conversation which he had at the hôtel, it was uuderstood 
that Mr. Estes miglit demand IÇôOO upon the exécution of a formai contract. 
That is the statement you makeV A. Ycs, sir; that was our talk at the hôtel." 

The conduct of Langley and ïruax in providing |500 to be paid 
Estes; the statement in Langley's telegrani and letter of acceptance 
of the option of October 23d and 26th, respectively, "Will be there 
soon as possible to exécute contract, within thirty days sure," and "I 
will be there to make the contract as soon as possible, at least witliin 
the thirty days, as per our understanding, you can go right along and 
secure the stock," — are inexplicable, upon plaintifï's contention as to 
the facts in the case. If the option and its acceptance were to con- 
stitute a contract between the parties according to its terms, no 
Tender of money was necessary, nor was it necessary that a contract 
should be made "within the thirty days." According to Langley, 
the 30 days was merely the limit of bis option to accept the terms of 
the writing which he had prepared and Estes had signed ; but Langley 
had made haste to telegraph his acceptance the next day after the 
option had been signed by Estes, and contirmed his acceptance by a 
letter two days later: "I will be there to make the contract," "at 
least within the thirty days, as per our understanding." Tliis référ- 
ence to an understanding which included the making of a contract 
W'ithin 30 days from the date of the so-called option is not explained 
by Langley, and it admits of no explanation consistent with his testi- 
mony. It is consistent with Estes' statement, to the efîect that there 
was an understanding by which Estes was to hâve 30 days to "look 
over the range," and see whetlier the cattle in question could be 
bought at the priées named, and Langley would in the meantime as- 
certain whether he could dispose of them; the latter having, accord- 
ing to his own statement, no other interest to serve than that of eon- 
trolling the shipment of the cattle over the line of road for which he 
was soliciting freight; and he had prior to this time been conferring 
M'ith buyers of cattle, without, as he states, having reached a deflnite 
conclusion, to ascertain how and in what way he could place thèse 
cattle, should he make a contract for them. Under thèse circumstan- 
ces, nothing could be more natural than such an understanding as 
Estes testifles was had. To bind himself irrevocably then, without 
knowing whether the cattle could be had, would hâve been an act of 
incredible folly on Estes' part. Langley testifles that Estes said he 
already had half the cattle required, but Estes dénies this, and Wick- 
ersham"s statement at the hôtel to Langley that the cattle could not 
be bought for those priées tends to corroborate Estes. In any event, 
a large part of thèse cattle would hâve to be bought on the range, and, 
if Estes had not already appreciafed the uncertainty of getting them, 
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Wickersham's statement would hâve warned him. "Wiekersham and 
Estes lived together, aiid' their relations were probably intimate. 
Wiekersham accompanied Estes, at the latter's request, to the hotel 
to meet Langley. This goes to show that Estes relied upon Wieker- 
sham's judgment and advice, and, in view of Wickersham's opinion, 
expressed to Langley in Estes' présence, that the cattle could not be 
bought for the priées named, renders it ail the moi*e improbable that 
Estes should hâve intended to commit himself, as cladmed by Langley. 
Moreover, the acts of the parties immediately following the under- 
standing point to the truth of the matter. Estes, according to his 
letter of October 29th to Langley, had "already looked over three 
counties," and found "that class of stufE scarce and hard to buy," and 
he said, "It will be impossible to get the cattle." Now, while he might 
hâve conducted this energetic search to find cattle which he had al- 
ready agreed to furnish, it is apparent from this that, at the time the 
option was signed, Estes did not hâve the cattle to furnish under his 
offer, and he knew that he had no assurance of getting them. The 
only answer to this letter was the appearance of Langley and Truax 
at Baker City on the 9th or lOth of November, where they consulted 
a lawyer, who advised them that it was "necessary" to make Estes a 
tender of |500. This advice, to hâve been warranted, must hâve re- 
sulted from some représentation of facts différent from those relied 
upon on the hearing. Estes testifled that, when they were "talking 
about the thirty days," he told Langley "that if there should be a con- 
tract effected on thèse cattle, if they could be bought for those iig- 
ures," he (Langley) "would hâve to pay some money down on them." 
And in another part of his testimony he says that when they were talk- 
ing about the cattle he told Langley that there would hâve to be |500 
put up any way. Langley's explanation as to this tender is that he 
told his attorney that in a préviens conversation in regard to this 
matter he (Langley) had "suggested that, if a formai contract was 
made," he (Estes) might ask "$500 to bind the bargain." This ex- 
planation is worse than none. There is only one reasonable explana- 
tion of this tender or proposed tender of |500, made nnder the advice 
of counsel, "to bijid the bargain," and that is that the written option 
did not contain the understanding between the parties; and the 
conclusion is irrésistible that the truth is, as Estes states, that by 
their understanding it was left open to the parties to enter into a 
contract in the future, and in the event of such a contract one of its 
conditions would be an advance payment of |500 to Estes. I am 
satisfied that Estes was imposed upon in signing the option of October 
23d. His own testimony as to this is corroborated by the circum- 
stances attending the transaction. When, at the hotel, Wickergham 
said that the cattle could not be had at the figures named, Langley 
refused to continue the conversation in Wickersham's présence. The 
parties left the hotel together. Estes started to go home with Wick- 
ershtim, when Langley called to him; and at the latter's request 
Estes got into the hotel bus, and the two rode to the dépôt together. 
Wiekersham and Estes both testify to this eflfect, while Langley says 
he cannot recoUect whether he asked Estes to go with him or not. 
It is apparent that Langley wanted to get Estes where he would be 
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without Wiekersham's advice and influence. There îs sometliîng sin- 
ister in tliis maneuver by which Estes was separated from Wiclî- 
ersham, and was indueed to sign the mémorandum hurriedly prepared 
at the dépôt by Langley,— a v.'i'iting which, not having his glasses, 
Estes could only read imperfectly, and which Langley at the time, 
according to his testimony, considered so favorable to him that he toid 
Estes, who had already repeuted his action, and olïered $50 to be 
released, that he would not let him off for |500. Truax, the plaintiff, 
testifles that he had arranged with Langley to take thèse cattle before 
the option was signed. What took place between them after the op- 
tion was signed is explained in Truax's testimony, as follows: 

"Q. And at the time he talked with you first, the option in this case liad 
not been taken at ail? A. I thinlj not. Q. New, when was it that he came 
baek and said he had an option V A. Well, I don't linow that I can give you 
the date, but It was the very last of October, when he was going throngli 
East. Q. He was going through, and he met you, and says, 'I liave got an 
option'? A. Yes, sir. Q. Did he show it to you? A. No, sir; not then. 
Q. When did you first see it? A. I didn't see it nntil on his return. He told 
me then he would hâve it properly assigned over to me when he came baek, 
and when he came back he delivered it to me at the dépôt." 

Truax paid nothing to Langley. There was no understanding or 
agreement or payment between them after Langley obtained the op- 
tion. Ijangley, in passing through Tekoa, where Truax lived, on his 
way East, saw the latter at the dépôt, and told him he had an option. 
On Langley's return he again saw Truax at the same dépôt, as the 
train was passing through, and delivered the option, properly as- 
signed. This assignment is dated at Helena, Mont., November 2d; 
and so it must hâve been made while Langley was at that place during 
his trip East. This shows that the 30 days reserved to Langley in 
which to accept the option was to serve some other purpose than the 
one pretended. The real purpose of this 30-days option was to de- 
ceive Estes into believing that each of the parties had 30 days in which 
to décide with référence to a cou tract; that he had this time to hunt 
the ranges, and see if the cattle could be had at the priées offered, and 
Langley the same time to ascertain whether he could dispose of the 
cattle, if they were to be had. Thèse unfavorable impressions are 
conflrmed by a comparison of the two men as they appeared on the 
witness stand. Making due allowance for the change that two years 
may hâve made in Estes' health, he still could hâve been no match 
for Langley. It was the case of a man advanced in years, broken and 
inflrm, with impaired sight, slow to think, easily dominated by a 
stronger will, in the hands of a man of whom it is enough to say that 
his appearance and manner justify his sélection by a great railroad to 
compete for business with its rivais. I am satisfied that Estes was 
deceived by Langley into signing the option, and that Langley's pur- 
pose was to keep this writing in reserve for use if Estes should dé- 
cline to exécute a contract for the sale of the cattle wanted by 
Langley within the 30 days agreed upon. There is no other expia- 
nation of Langley's conduct in writing Estes after the option was 
signed, and after he had telegraphed his acceptance, that he would 
be in Baker City "within the thirty days" "to make the contract," 
"as per our understanding," and in providing for a tender of $500, 
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after taking thé àdvicé bf an attorney that this would be "necessary 
to bind the bargain." 

Plaintiff con tends that, under tbe^pleadings and évidence, there is 
no room for any claim of fraud or indue influence. It is true that 
this défense is not made in terms. The answer admits the exécution 
of the writing, and allèges, in effect, that it does not set ont the under- 
standing of the parties, and it shows this by statingwhat that under- 
standing in fact was; and Estes' testimony supports thèse allégations. 
From his testimony it appears that the understanding had between 
himself and Langley was différent from that embodied in the writing, 
and it shows, furthermore, that Estes was, at the time he signed the 
writing, ignorant as to its terms. He says that he didn't read the 
writing "ail over"; that he has only one eye, and cannot see well out 
of that; that he was without his glasses when he signed the option, 
and could not see it very well; that, by holding the writing up to the 
light before signing it, he could see "that there was thirty days down 
on the paper, and iive himdred head of cattle," and, thinking "the days 
was ail right," he signed the paper; that if he could hâve read it 
"ail over, and got the whole sensé of it," he never would hâve signed 
it, because it was not the agreement. The effect of this is that Estes 
believed the writing embodied the understanding that both parties 
had 30 days to décide as to an engagement to sell and purchase cattle. 
He had no occasion to be particular as to the other provisions of the 
instrument, so long as it was open to him for this period to go ou with 
the deal or not, as he might détermine, within the prescribed time. 
I am of the opinion that the allégations in the answer are sufficient to 
admit this proof, and that it is not necessary that the défendant shall 
allège in terms that he was deceived as to the terms of the writing; 
that it suffices if he allèges, and; shows by the fact& set out, that 
th^e writing does, not contain ,the understanding of, the parties. I do 
not think it a fair inference from the allégations of the answer that 
the parties intended that th^ language of the option should hâve a 
meaning différent from its importa or, in other words, that the défend- 
ant understood the ,terms of the insitrument, but relied upon a contem- 
poraneous verbal understanding tP. control their meaning. I am not 
free fmm doubt as to this, and, if the question had been raised upon 
exception to the answer, the intendment against this pleading would 
hâve, been stronger than it is now, after the évidence has been gone 
into and a final hearing had. 

Aside from thèse considérations, and upon the facts as claimed by 
plaintiff, his demand is unconscionablç. At the time when Estes noti- 
iied Langley that it would be impossible to f urnish the cattle, six 
days after the signing of the option, Langley had suflered no dam- 
ages. At this time there was a breach without damage, so far as 
appears. It is immatei^ial that at law Langley or his assignée might. 
notwithstanding this breach, wait until the time for performance ar- 
rived, and recover their damages then accrued. The plaintiff has 
seen fit to go ,into a court of equity, where the harsh rules of the law 
are not enforced. What is prayed for hère is in character a penalty, 
• — a judgmeut in equity for |7,000, because there is that much différ- 
ence between what plaintiff claims he was to pay for the cattle 
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in question and the price at which thèse cattle could hare been sold 
at the date specifled for delivery, without référence to their price on 
the day of the alleged contract, or of its breach a week later. What 
testimony there is on that point shows that the cattle could not be 
bought at the time of the alleged contract for the priées specifled, and 
that Langley and Truax were advised of this. They did not, there- 
fore, lose an opportunity to purchase at thèse priées in reliance on the 
alleged agreement. They parted with nothing, lost nothing, and 
were in no wise affected, by the alleged promise of Estes; for they 
were advised immediately of the impossibility of supplying thèse cat- 
tle, if they did not know of it at the time, as I am convinced Langley 
did. The case is not within the rule which permits a party, when 
there has been a breach of contract, to disregard a notice from the 
other party of his répudiation of the contract, and recover damages; 
as of the date âxed for performance. The reason for that rule is that 
the other party is not permitted to choose his own time to discliarge 
himself from liability, and moreover he may reconsider his détermi- 
nation to repudiate. This is a case where the contract is impossible 
of performance, and was so when it was made, and Langley knew it. 
If Langley's statement is true, — that Estes, immediately after he had 
signed the option, regretted his act, and offered |50 to be released, 
and that Langley said in reply to this request that he would not 
release him for |500, — it tends strongly to sliow that Langley believed 
that he had overreached Estes. In morals, if not in law, the eflect of 
Estes' request was to rescind the option, — a thing he had a right to 
do, in any view of the case, as long as Langley did not accept it. This 
conduct on Langley's part places him in a most unfavorable light. 
Estes says nothing of the kind occurred, and, if this is true, then Lang- 
ley has willfully stated an untruth in order to make it appear, from 
Estes' alleged anxiety to be released, that he understood the terras of 
the option at the time he signed it. If Estes was deceived in signing 
the option, or if, signing it with knowledge, he immediately signified 
his anxiety to be released, at a time when, Langley not having ac- 
cepted, it was his right to withdraw, but through ignorance of his 
right he omitted the necessary formality to eflect such withdrawal. 
in either eyent the demand of the plaintiiî is inéquitable, and must be 
denied. 



BEOWN V. HOWARD et al. 

(Circuit Court, S. D. lowa, C. D. February 2T, 1899.) 

JUDGMENTS— PeRSONS COXCIjUDBD— PARTIES. 

Where, in a suit against one as administratrix:, lier individual rights in 
the subject of the action were directly involved, and she, residing beyond 
the seas, executed a power oJ" attorney to other défendants to represent 
her individually, and she was represented by counsel, who had previously 
rei^resented her personally, and who assumed to represent her individually 
as well as administratrix, in the case whicli was prosecuted to the United 
States suprême court on the theory that she was personaJly a party, she 
caunot claim that she is not individually bound by the decree. 

N. T. Guernsey, for complainant. 

Henry S. Robbins, for défendant Howard. 
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WOOLSON, District Judge. Owing to an illness of some weeks^ 
and an accumulation of officiai work meanwhile, I may not attempt a 
statement in détail of the issues liereiu, and the reasons impelling 
me to the conclusion reached. Should I soon flnd time and oppor- 
tunity to give at length such reasons, I will so state them. The de- 
cree sought herein to be vacated was entered in Equity 2,285, entitled 
"J. H. Walker, William B. Howard, and Others against Anna L. 
Brown and Others, as Administratrix, etc." A decree was entered in 
this court on October 20, 1893. The décision of this court leading to 
such decree is found in 58 Fed. 23. An appeal was taken by défend- 
ants therein to the United States circuit court of appeals for the 
Eighth circuit, wherein said decree entered in this court, as aforesaid, 
in October, 1893, was aiHrmed. The décision of said circuit court of 
appeals leading to such afflrmance is found in 11 C. C. A. 135, 63 
Fed. 204. Thereafter défendants applied to the suprême court of the 
United States for a writ of certiorari, which said writ was duly issued, 
and thereafter said suprême court reversed the said action taken by 
said circuit court of appeals and this court, the opinion of said suprême 
court being found in 165 U. S. 654, 17 Sup. Ct. 453. Following closely 
upon the flling in this court of the mandate from said suprême court, 
to wit, on June 22, 1897, défendant Anna L. Brown applied for 
leave to amend her answer theretofore flled in said suit, which leave 
was denied, and thereupon judgment and decree was entered on said 
mandate against said Anna L. Brown, whereupon said Anna L. Brown 
flled her pétition in the pending suit, and was granted temporary 
injunction against enforcing said judgment and decree pending thi» 
suit. 

The décisive question herein is as to whether said Anna L. Brown, 
in her individual right, was, in law, a party to said suit, Equity 2,285, 
so that she is bound by the decree therein. Upon careful considéra- 
tion of the matter, I hâve arrived at the conclusion that this question 
must be solved in the affirmative. Without attempting to state ail 
the reasons impelling me to this conclusion, the following may be 
stated: 

1. She was represented therein as administratrix by highly repu- 
table members of the bar of this court, whose authority to represent 
her is proven beyond question. The member, since deceased, of said 
flrm, who personally had charge of this matter for her, is shown to 
bave also represented her in her own right in varions other légal pro- 
ceedings and matters aboùt the same time. That on the face of the 
plendiogs she is such a party in her individual right, there can be no 
question. That the opposite party in good faith accepted the appear- 
ance of counsel as her légal appearance is unquestioned, as well as 
that counsel who so appeared for her thus appeared in good faith, 
believing he was authorized so to do. 

2. Mrs. Brown left the United States, and took up her résidence in 
Europe, about the date of the commencement of said suit, and was 
continuously beyond the seas until final decree in said suit had been 
entered in accordance with the mandate of the suprême court. Upon 
September 19, 1892 (and previous to the said appearance of counsel for 
her personally), Mrs. Brown executed a power of attorney in favor 
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o£ E. L. Marsh and Willis S. Brown (who were her co-defendants in 
said suit). This instrument is apparently as broad and compre- 
hensive in its ternis as it could possibly be made. One clause em- 
powers her said attorneys in faet "to appear or to authorize any attor- 
ney to appear for me in any proceeding which may be iostituted 
against me, or to which I may be made a party, in respect to my in- 
terest in said estate, or in respect to any property which I may re- 
ceive therefrom, or which I may own, whether real or personal, situ- 
ated, located, or being in the state of lowa ; and to appear in any and 
ail such proceedings hereinbefore named, or other proceedings to 
which I may be made a party, in which it is proper that I should ap- 
pear as a party, without service o£ process upon me; they being 
hereby authorized to appear for me in ail such proceedings, whether 
instituted by them in my name, or whether I am made a party there- 
to, in any form, or in which they may deem it necessary that I should 
be a party." The évidence shows said Marsh and said W. S. Brown 
were présent when said amendment was made and said counsel ap- 
peared for Mrs. Brown in her own right, were présent at the trial in 
this court, wherein one of the material issues discussed was as to the 
right of plaintitfs or of Mrs. Brown in her own right to the bonds in- 
volved, read the briefs, etc., printed and used on appeal to circuit court 
of appeals wherein the suit was, among others, entitled against Mrs. 
Brown in her own right, and that issue — right to bonds and proceeds 
— as between plaintiffs and Mrs. Brown in her own right was the 
material issue involved and discussed. The same is true as to péti- 
tion for certiorari, briefs, etc., before the suprême court of the United 
States. So that the authorized attorneys in fact of Mrs. Brown were 
cognizant, during the entire progress of the case, from the time plain- 
tiffs amended and made her a party in her own right, that the counsel 
managing the case for défendants were assuming to represeot her in 
her own right, and that plaintiffs were in good faith relying thereon 
as being an authorized représentation. 

3. In June, 1897, preceding by some months the entry of decree now 
sought to be vacated, counsel who had been representing Mrs. Brown 
during the later progress of the case presented an application on be- 
half of Mrs. Brown for an order permitting her to file in this cause 
an amendment to her answer herein. This application is sworn to 
by said E. L. Marsh. This application, amendment sought to be filed, 
and affidavit ail proceed on the theory that Mrs. Brown is already 
and regularly in this suit in her own right. It is true that the évidence 
shows that neither Marsh nor Brown had authorized, or knew that 
Mrs. Brown had not personally authorized, Mr. Kauffman to appear 
for her, and that they, as well as her counsel, up to the time of entry 
of final decree, were apparently acting in perfect good faith. But it 
is also true that, if counsel had no authority to appear for Mrs. Brown 
îndividually, the trials in this court, in the circuit court of appeals, 
and in the suprême court worked great injustice to the plaintiffs, who, 
in complète good faith, were relying on such authority having been 
conferred as fully as the same was assumed and exercised by counsel. 
With the broad and comprehensive terms of the letter of attorney, 
above partially quoted, with their attorneys in fact actively taking 
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part in, and being fully informed of, the progress of the suit through 
the différent courts, and that Mrs. Brown in her individual right wa's 
regarded hj ail persons immediately engagea therein as duly and fully 
represented by counsel, and especially tlie regularly presented applica- 
tion for leave to amend, based on the aflfldavit of Mr. ilarsh, it seems 
in no wise unjust to Mrs. Brown- 'to hold that she was in law a party 
to said suit, and is bound by finaldeeree therein. To hold the con- 
trary seems gross injustice to plaintiiïs in the original action, whose 
reliance, in good faith, on the assumed, as being the duly-authorized, 
appearance for Mrs. Brown, is unquestioned. And further, Mr. Kautî- 
man, the counsel representing Mrs. Brown on the trial in this court of 
the original action, is now dead. If he was assuming to represent 
Mrs. Brown, and knew he had no authority so to do, he would hâve 
been guilty of grossiy unprofessional conduct. But counsel on either 
side in the argument of the pending suit heartily and in most positive 
terms exonerated the late counsel from any such imputation. ïo the 
court, who had so well and so long known such counsel, and who could 
most M'armly indorse the high tributes which counsel on either side 
in argument herein paid to his personal and professional ability and 
integrity, the mère suggestion of conduct on his part inconsistent 
with the highest character for uprightness personally or professionally 
could not for a moment be entertained. We do not hâve his explana- 
tion as to how and whence he obtained, or believed he had obtained, 
the authority he exercised to appear for Mrs. Brown. Under the cir- 
cumstances, the evideùce ought to be clear and convincing before the 
decree is set aside. But no injustice is done to Mrs. Brown. Through 
her attorneys in fact, who were fully cognizant that her personal, in- 
dividual rights as to said bonds were involved, she has had oppor- 
tunity to présent her full défense, and able counsel attempted so to 
présent it. That which she now asks to présent as a défense to the 
original claim was then in existence, and known to her attorneys in 
fact, as well as, apparently, to her counsel. Had the record herein 
shown Personal service of subpœna on her as to her individual mat- 
ters, her opportunities to présent such défense would not hâve been 
larger than was the case on such trial. If counsel, employed, as slie 
concèdes, to represent her in her capacity as administratrix. erred, 
and went beyond the terms of his eraployment, and represented lier 
individually, the loss resulting therefrom ought to fall on her, rather 
than on plaintifls in such action, who are in no manner chargeable 
with complicity therewith. 

I will not suggest further. The conclusion is that the equities of 
the case are with défendants, and that the bill must be dismissed, 
injunction dissolved, etc. 



RAILROAD EQUIPMENT CO. V. SOUTHERN RY. GO. 541 

EAILROAD EQUIPMENT CO. v. SOUTHERN RY. 00. et al. 

(Circuit Court of Appeals, Sixtli Circuit. Mardi 7, 1899.) 
No. 618. 

1. Appbai,— Necessity for Citation. 

Wliere an appeal is taken from the circuit court at a term subséquent 
to that of the decree, a citation is necessary to bring in the parties; but, 
if the appeal is docketed at the next eusuing term of the circuit court 
of appeals, a citation may be issued and served at any tinie before the 
close of that term, though the time for taking the appeal has expired. 

2. Same— Necbssary Parties. 

Where the basis of one of the contentions of an appellant on the appeal 
is that a corporation joined in the court below is a necessary party to 
the suit, the appellate court is without jurisdiction to consider the appeal 
on the merits, unless such corporation is brought in as a party to the 
appeal. 

Appeal from the Circuit Court of tlie United States for the East- 
em District of Tennessee. 

This is a blll in equity filed in the state chancery court at Ivnoxville, Tenu., 
by the Rallroad Equipment Company, created undcr the laws of the state 
of New Jersey, complainant, against the Southern Railway Company, a cor- 
poration created under the laws of Virginia, the East Tennessee. Virginia & 
Georgia Kailway Company, a corporation created imder the laws of Tennessee, 
and Charles M. McOhee and E. .1. Sanford, citisieus of Knox county, ïenn. 
The complainant averred that it had recovered a judgmeut against the East 
Tennessee, Virginia & Georgia Railway Company for .^52.55, 597.22; tliat on the 
lOth of June, 1897. exécution had issued and was returned nulla bona; that 
the judgment remained unpaid; and that the East Tennessee, Virginia & 
Georgia Kailway Company had no property, within the jurisdiction of the 
court or elsewhere, out of whlch the judgment might be recovered. The bill 
then proceeds to détail the history of the East Tennessee, Virginia & Georgia 
Railway Company, averring that a large part of its bonds and stocks were 
owned by the same persons who owned the stock and bonds of the Richmond 
Terminal Company; that such persons entered into a plan by which, under 
other foreclosures and sales in the various fédéral courts of the districts 
through whlch the railway owned or controlled by the two companies ran, 
such railways should be sold under decrees, and purchased by a new Com- 
pany, to be known as the Southern Railway Company, which, by a plan of re- 
organization, should issue bonds and stock, and distributo the bonds and stock 
among the bondholders and stockholders of the old companies, without mak- 
ing any provision for the unsecured creditors of the East Tennessee, Virginia 
& Georgia Railway Company; that thèse plans were carried out with the eon- 
nivance and consent of the board of directors of the East Tennessee, Vir- 
ginia & Georgia Railway Company and its stockholders; that the proi)erty 
was sold at an upset price, much less than sufflcient to pay the mortgage 
bonds, which were foreclosed, and the property was passed free from appar- 
ent incumbrance by the foreclosure sale to the Southern Railway Company; 
that the unsecured debts, part of which complainant owned, were wholly 
unpaid. Complainant charged in his bill that this plan and its exécution 
operated as a fraud in law upon the creditors of the East Tennessee, Vir- 
ginia & Georgia Railway Company, in tliis, to wit: that the stockholders of 
the East Tennessee, Virginia & Georgia Railway Company received the 
profit or benefit out of the property of that company, by virtue of this plan, 
to the préjudice of the unsecured and unpaid creditors of the company. The 
bill charges that the Southern Railway Company is a mère consolidation of 
the properties of the Richmond Terminal Company and the Richmond & 
Banville Company and System, and the East Tennessee, Virginia & Georgia 
Railway Company and System; that the Southern Railway Company, being 
-a successor of the East Tennessee, Virginia & Georgia Railway Company, 
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is liable for ail the Indebtedness and demands outstandlng against that Com- 
pany, and not provided for in the plans ot reorganization; and that "com- 
plainant is therefore entitled to prosecute Its demands against the South- 
ern Kailway Company in this court, mailing ail requisite parties thereto, to 
the end that the liability of the said Southern Eailway Company for and on 
account of complainant's said judgment may be established by the judgment 
and decree of this court." "(3) ïhat the plan of reorganization and consol- 
idation as above set ont is a fraud in law upon the rights of complainant 
and other creditors ot like class; and that complainant is entitled, in any 
«vent, to reach in the hands of the défendant, the Southern Railway Com- 
pany, the value of the interests of the shareholders in the said East Ten- 
nessee, Vlrglnà & Georgia Railway Company, preserved to them under said 
plan of reorganization, or as much thereof as may be necessary to discharge 
complainant's said judgment and costs, and the costs of this proceeding. The 
names of the shareholders in the East Tennessee, Virginia & Georgia Eail- 
way Company, whose rights were thus preserved, are unknown to com- 
plainant, and they are too numerous and too widely scattered to be made 
défendants in person to this action; but complainant believes and charges 
that the défendants C. M. McGhee and E. J. Sanford are shareholders in said 
«ompany, and were beneficiaries in said plan, and they were made défend- 
ants hereto as représentatives of said shareholders, as a class, and said East 
Tennessee, Virginia & Georgia Railway Company also represents its share- 
holders as a défendant, as well as being the judgment debtor in complain- 
ant's original proceedings." "Complainant proseeutes this demand, not only 
for itself , but for and on account of ail other creditors of said East Tennessee, 
Virginia & Georgia Railway Company, . not provided for and protected under 
said plan of reorganization, who may choose to corne forward and hâve them- 
selves made parties to thèse proceedings." It then prays process "against 
the East Tennessee, Virginia & Georgia Railway Company, against the 
Southern Railway Company, and against the individual défendants; asks 
that the bill may be taken and treated as a creditors' bill for and on behalf 
■of this complainant and ail persons of like Interest who may ask to inter- 
vene"; "that after a necessary accounting, and upon final hearing, the 
Southern Railway shall be declared to be a consolidation of the railroad prop- 
erties and corporations entering into the plan of reorganization, and, as such 
Consolidated corporation, it be declared to be liable for the amount due to the 
complainant upon its judgment and decree." "(4) If the court shall be of 
the opinion that the relief pràyed for in paragraph 3 cannot be granted, then 
complainant prays that an account be taken of the value of the equity pre- 
served to the shareholders of said East Tennessee, Virginia & Georgia Rail- 
way Company, under the reorganization of said road and the merger of its 
property into the Southern Railway Company, and that said equity be sub- 
jected by proper decree to the payment of complainant's said judgment and 
costs." 

Process was issued and duly served upon the four défendants. Thereupon 
the Southern Railway Company appeared and flled its pétition for the re- 
moval, as follows: "Your petitioner, the Southern Railway Company, re- 
spectfully shows unto this honorable court that it is one of the défendants in 
the above-entitled cause, and that the matter in dispute therein, and in that 
iportion of this cause in which your petitioner is interested, exceeds, exclusive 
of Interest and costs, the sum and value of two thousand dollars; that said 
suit is of a civil nature; and that there is in said suit a controversy which 
is wholly between citizens of différent states, and is between them alone, 
and which ean be fully determined as to them, namely, a controversy between 
your said petitioner, Southern Railway Company, and the complainant, Rail- 
road Equipment Company. Your petitioner further avers and shows that 
it, the Southern Railway Company, was, at the time of the commencement of 
this suit, and still is, a corporation organized in, and chartered by, the state 
of Virginia, and was then, and is still, a résident and citizen of the state of 
Virginia, and was not then, and is not now, a citizen or résident of the state 
of Tennessee; and tlie complainant, Railroad Equipment Company, is a corpo- 
ration chartered and organized under the laws of the state of New .Tersey, 
and was, at the time of the commencement of this suit, and still is, a résident 
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and citizen of the state of New Jersey. Tlie said controvei'sy between tlie 
complainant and your petitioner is of the foUowing nature, viz.: The com- 
plainant seelis to hâve this petitioner, Southern Raiiway Company, declared 
and held liable for a judgment rendered by the chancery court of Knox 
county, ïenn., agaiust the East Tennessee, Virginia <& Georgia Uailway Com- 
pany, a defunct Tennessee corporation, and in favor of the complainant 
herein. This petitioner has at no time, however, either in the past or présent, 
had any connection with said defunct corporation or said judgment; and it 
;S net, and never lias been, liable in any way for said judgment, or any part 
thereof. Said bill further seeks, in the alternative event of the complainant 
failing to foist said judgment upon this petitioner, to make certain alleged 
former stockholders of said East Tennessee, Virginia & Georgia Kailway 
Company liable to complainant therefor; but the attacks and charges against 
them are purely in the alternative, and are in nowise involved in or con- 
nected with the dispute between this petitioner and the complainant. Irt 
fact, complainant does not state any cause of action against the individual 
défendants, McGhee and Sanford; but, on the contrary, states in its bill 
that it does not know who the stockholders of the East Tennessee, Vir- 
ginia & Georgia Raiiway Company are, and it does not even allège that the 
individuals named as défendants to its bill are or were stockholders of said 
Company. Your petitioner therefore avers that this suit is one in which 
there can be a 0nal détermination of the controversy between it and the 
complainant, without the présence of any of the other défendants as parties 
in the cause. The East Tennessee, Virginia cfe Georgia Eailway Company, 
named as défendant, is, in fact, only a nominal défendant, against whom no 
relief is sought in this action, relief to the full extent of the law having 
already been obtained against it as alleged in complalnant's bill; and, if said 
East Tennessee, Virginia & Georgia lîailway Company has any interest in 
the présent suit, its interest is identical with that of complainant. Your 
petitioner offers herewith a bond, with good and sufficient surety, for its en- 
tering in the circuit court of the United States for the Northern division of 
the Eastern district of Tennessee, on the first day of its next session, a copy 
of the record in this suit, and for paying ail costs which may be awarded 
by said circuit court, if said court should hold that this suit was wrongfuUy 
or improperly removed thereto. Petitioner tlierefore prays this honorable 
court to proceed no further herein, except to malve the order of removal re- 
quired by law, and to aecept said bond and surety, and cause the record 
herein to be removed into said circuit court of the United States in and for 
the Northern division of the Eastern district of Tennessee, and it will ever so 
pray." ' 

TuUy R. Cornick and Alex. 0. King, for plaintiff in error. 

Léon Jourolmon and Francis L. Stetson, for défendants in error. 

Before TAFT and LUETON, Circuit Judges, and SEVEEENS, 
District Judge. 

TAFT, Circuit Judge. The removal of tliis cause to tlie court below 
was sustained on the ground that there was a separable controversy 
between the Railroad Equipment Company, a corporation and citizen 
of New Jersey, and the Southern Kailway Company, a corporation 
and citizen of Virginia; that the East Tennessee, Virginia & Georgia 
Eailway Company was a nominal party only, and that the cause of 
action, if any, stated against McGhee and Sanford, citizens of Ten- 
nessee, was in the alternative, pressed only in case the main con- 
tention against the Southern Eailway Company could not be main- 
tained, and therefore a distinct controversy from the main one, which 
could be settled in a separate suit. The appellant bringg this appeal, 
and assigns as one error the failure of the court below to remand, in- 
sisting that the East Tennessee, Virginia & Georgia Eailway Com- 
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pany was a necessary party défendant to the issue between the equip- 
ment company and the Soùtïiern Eailway Company, and that its prés- 
ence woiild prevent removal. 

The difiSculty which the appellant meets at the threshold of the 
cause is that it has not made the East Tennessee, Virginia & Georgia 
Eailway Cîompany a party to the appeal by serving a citation upon 
it. The appeal was taken at the term of the circuit court succeeding 
the one at which the decree appealed from was entered. Therefore 
it was necessary, in order to bring the parties in as appellees, to issue 
and serve citations upon them. 

In Jacobs v. George, 150 U. S. 415, 14 Sup. Ct. 159, the chief justice, 
speaking for the suprême court, said of the practice in the matter of 
appeals: 

"It must be regarded as settled that (1) where an appeal is allowed in open 
court, and perfected during the term at which the decree or judgment ap- 
pealed from Was rendered, no Citation is necessary; (2) where the appeal is 
allowed at the term of the decree or Judgment, but not perfected until after 
the term, a citation is necessary to bring in the parties; but if the appeal be 
docketed hère at our next ensuing term, or the record reaehes the elerk's 
hands seasonably for that term, and légal excuse exists for lacli of docketing, 
a citation may be issued by, leave of this court, although the time for taking 
the appeal has elapsed; (3) where the appeal is allowed at a term subséquent 
to that of the decree or judgment, a citation is necessary. but may be issued 
properly returnable, even after the expiration of the time for taking the 
appeal, if the allowance of the appeal were before; (4) but a citation is one 
of the necessary éléments of an appeal taken after the term, and if it is not 
issued and served before the end of the ensuing term of this court, and not 
waived, the appeal becomes inoperative." 

The next ensuing term of this court, after the allowance of the 
appeal in this case, was the présent term, that of October, 1898, 
which will not end until October, 1899. There is still time in which 
to issue a citation and bring in the East Tennessee, Virginia & Geor- 
gia Eailway Company before the end of this term. Altenberg v. Grant, 
54 U. S. App. 312, 28 C. G. A. 244, and 83 Ped. 980. Until such a cita- 
tion is issued, however, and the missing party brought into this 
court, it is not proper for this court to take any action in the cause. 
Mendenhall v. Hall, 134 U. S. 559, 10 Sup. Ct. 616. It is true that 
the appellees who are before the court contend that the East Ten- 
nessee, Virginia & Georgia Eailway Company is merely a nominal 
irarty, and, if so, that the failure to bring it in as a party to the appeal 
is immaterial. But the burden of maintaining jurisdiction of this 
appeal is upon the appellant, and, as the very basis of appeal on the 
merits is that this compâny is a necessary party to the cause, we 
cannot proceed to hear the appeal until the absent company is brought 
before us. 

The order will be that the cause stand over for the purpose of giv- 
ing the appellant an opportunity to apply for a citation against the 
East Tennessee, Virginia & Georgia Eailway Company, and that, if 
said citation is not applied for and issued before the end of the 
présent term, the appeal shall stand dismissed. 
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GAGE V. JTJDSON. 

(District Court, D. Connecticut. March 13, 1S99.) 

No. 1,159. 

JUDGMENT— WhAT CONSTITUTES— RECORD EnTR^. 

A mémorandum on the minute book of tlie judge to tlie effect that an 
award of arbltrators in a certain sum Is approved and accepted does not 
constitute a judgment. 

C. W. Comstock smà A. W. Page, for petitioner. 

De Forest & Klein and Canfield & Judson, for respondent. 

TOWNSEND, District Judge. This is a hearing on a motion to 
deny, for want of jurisdiction, a motion to open a judgment entered 
on January 3d, approving and accepting an award of arbitrators. 
Tlie original motion to open said judgment was flled during the term 
in which said judgment was entered. Counsel for défendant contend 
that this court bas no jurisdiction, because the award was presented 
to the court during the preceding term, and they claim judgment was 
then rendered thereon. In support thereof, they rely upon the fol- 
lowing entries in the minute book of the judge: 

"Oct. 5, 517. Gage, Secy. Treasury, vs. Judson. Award of $32,000 in fayor 
of Judson, and U. S. is satisfied witlî award, and asks report be accepted and 
discontinue as to others. Order discontinuance granted. Balance contlnued. 

"Oct. 7. U. S. Gage vs. Judson. Award approved and accepted, $32,000." 

Thèse minutes are not, in any sensé, the entries of a judgment. 
They are the mère memoranda of the judge as to the proceedings in 
court, and as to the course to be pursued when the judgment file shall 
be pi'esented. The motion to deny for want of jurisdiction is refused. 
Counsel may hâve 10 days in which to file briefs, on the further claim 
that the court has no jurisdiction to accept and approve said award. 
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(Circuit Court of Appeals, Eighth Circuit. February 27, 1899.) 

No. 1,070. 

1. RaILROADR— LiABII.TTY OF ReCEIVERS ON COKTRACTS OF EmPI,OYMENT OF 

Company. 

In tlie absence of an order of court, a contract of employment of a rail- 
road Company is not binding on receivers afterwards appointed for It, 
within a clause of a subséquent deed of the railroad providing that the 
conveyance is made subjeet to "any and ail indebtedness, obligations, or 
llabilities which shall hâve been legally contracted or incurred by the 
receivers." 

2. SaME— FORECI^OSDRE— ReOROANIZATION — LlABILITY OF NbW COMPANY. 

Under Sess. Laws Kan. 1876, c. 110, § 1, providing that purchasers of 
a railroad at foreclosure sale may organize a new Company, etc., but 
"that such organizatlon shall in no wise affect any liability against the 
old corporation existing at the time of the organizatlon of said new Com- 
pany," a contract of employment of the old company, existing when the 
new company is formed, does not become a liability of the latter. 

92 F.— 35 
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8. Same— Pleading. 

Even if it were otherwîse, a complaint against a new company on a 
contract of an old organization should show that the new company was 
formed under sald statuts. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

This is an action by P. L. Keeler against the Atchison, Topeka 
& Santa Fé Eailway Company for breach of a contract of employaient. 
A demurrer to the complaint was sustained, and a final judgment was 
entered in favor of défendant, and plaintiff brings error. 

A. J. Abbott (E. C. Abbott, J. S. Jaffa, and J. J. McFeely, on the 
brief), for plaintiff in error. 
Charles E. Gast, for défendant in error. 

Before CALDWELL, SAijBOEJST, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. This case was disposed of in the lower 
court on a demurrer to the complaint, which was sustained, and a 
final judgment was thereupon entered in favor of the Atchison, 
Topeka & Santa Fé Eailway Company, the défendant below and the 
défendant in ei-ror hère. The case made by the complaint, which 
was adjudged insufScient, was as folio ws : Prior to September 24, 
1878, F. L. Keeler, the plaintiff in error, had been in the employ of 
the Atchison, Topeka & Santa Fé Eailroad Company, the prede- 
cessor of the défendant, as a railroad engineer, and had sustained 
certain personal injuries. By way of settlement and compromise 
of a claim made against it by the plaintiff on account of said injuries, 
the Atchison, Topeka & Santa Fé Eailroad Company on the day last 
mentioned entered into a contract with the plaintiff, whereby it paid 
him |1,720 in money, and agreed "to employ the said Keeler to work 
for said company in such capacity as he is capable of filling, so soon 
as he is able to perform the duties thereof, and to pay him the same 
wages for such services as the said railroad company from time to 
time may pay others for like services; and so long as the said Keeler 
shall remain and be able to perform the duties and services from time 
to time given him to do, and he shall remain faithful, lionest, compé- 
tent, and obedient, to continue him in its employ, and to treat him in 
aU respects, as to promotion, as other employés of said company are 
treated." From that time forward until December 23, 1893, when 
receivers were appointed for said railroad company in a suit to fore- 
close a mortgage on its road, the plaintiff continued in its service 
as a locomotive engineer. He was also employed by the receivers 
after their appointment until about June 20, 1894, when he left their 
service temporarily on account of sickness. On August 15th of the 
same year he applied to the receivers for reinstatement in their sen'- 
ice, but they declined to further employ him. Ail the property and 
franchises of the Atchison, Topeka & Santa Fé Eailroad Company 
were sold on December 10, 1895, uncjer a decree of foreclosure which 
was entered in the aforesaid foreclosure suit, at which sale its prop- 
erty and franchises were purchased by Edward King, A^'ictor Mora- 
wetz, and Charles C. Beaman, who subsequently conveyed the same 
property aûd franchises to the défendant, the Atchison, Topeka & 
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Santa Fé Eailway Company, which latter company was organized on 
Pecem;ber 12, 1895, untier the laws of tlie state of Kansas. The 
-deed by which the property was thus conveyed to the défendant 
company was made subject to "any and ail indebtedness, obligations, 
or liabilities which shall hâve been legally contractcd or incurred by 
the receivers * * * before delivery of possession of the property 
sold, and also any indebtedness and liabilities contracted or incurred 
by said Atchison, Topeka & Santa Fé Eailroad Company in the 
opération of its railroads prior to the appointment of said receivers, 
which. are prior in lien to said gênerai mortgage, and payment where- 
of was provided for by the order of said court dated January 10, 
1894; and flled January 16, 1894, and which shall not be paid or satis- 
■fled out of the income of the property in the hands of said receivers, 
upon the court adjudging the same to be prior in lien to the said 
gênerai mortgage, and directing payment thereof." The complaint 
also pleaded the provisions of section 1, c. 110, Sess. Laws Kan. 1876, 
which was then in force and unrepealed. This section provides, in 
substance, that, when a railroad is sold in pursuance of a judgment 
f oreclosing a mortgage or decd of trust thereon, the person or per- 
sons acquiring title under the sale, and their successors or assigna, 
may thereafter exercise ail the rights, privilèges, and franchises which 
belonged to the company making the mortgage, so far as tliey pertain 
to the portion of the road sold, and that they may organize a new 
company, elect directors, and dispose of stock in the same name as 
the old company, or may adopt another name, and may conduct their 
business generally as provided in the charter of the original company: 
provided, however, that the new comyKiuy shall exercise no greater 
powers than were exercised by the old company: and provided that 
the new company shall file in the office of the secretary of state a 
certiflcate setting forth the facts required to be set forth on the or- 
ganization of a new company: and provided, further, that the new 
company shall be subject to the same obligations to the state or the 
public as the original corporation, and "that such reorganization 
shall in no wise affect any liability against the old corporation exist- 
ing at the time of the organization of said new company." Such, 
in légal effect, were the allégations of the complaint upon which the 
plaintiff relied for a recovery. 

We agrée with the circuit court tliat the complaint stated no cause 
of action, and that the demurrer thereto was well taken. The com- 
plaint did not set out any of the provisions of the order under and by 
virtue of which the receivers originally took possession of the prop- 
erty of the Atchison, Topeka & Santa Fé Eailroad Company, or the 
provisions of any order subsequently made which required the re- 
ceivers to adopt and continue in force such contracts of employment 
as at the time of their appointment were in existence between the old 
company and its employés. Keither did the complaint count upon 
any provision of the deed whereby the mortgaged property was con- 
veyed by the master who conducted the foreclosure sale to the pur- 
chasers at that sale, nor the provisions of the decree of foreclosure, 
nor the terms of any order whereby the possession of the mortgaged 
property was relinquished by the receivers to the purchasers thereof, 
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or to the défendant company. In other words, the Complaint fails 
to show that by any order of court made In the course of the foreclo- 
sure proceedings the contract existing between the plàiûtifE and the 
old company, for a breach of which by the receivers the présent action 
is brought, ever became obligatory upon the receivers; and, in the 
absence of such a showing, it is obvions that they did not incur a 
liability by refusing to employ the plaintifi on August 15, 1894, which 
was cast upon the défendant company by virtue of the clause of the 
deed, heretofore quoted, under which the défendant acquired title. 
To make out a case against the défendant company under the assump- 
tion clause contained in the deed by which it acquired title, it was 
necessary for the plaintiff to hâve shown that his contract with the 
old company became binding upon the receivers; and this essential 
fact his complaint failed to disclose. 

Besides the contention that the receivers incurred a liability by 
refusing to employ the plaintiff on August 15, 1894, it seems to be 
claimed in his behalf that his contract with the old company became 
a liability of the défendant company by virtue of the provision of 
the Kansas statute heretofore quoted (section 1, c. 110, Sess. Laws 
Kan. 1876), without référence to any orders made in the foreclosure 
suit. It is observable, however, that the statute in question does 
not say that, when a reorganization takes place after a sale under 
a decree of foreclosure, the liabilities of the old corporation existing 
at the time the new company is formed shall become liabilities of the 
new company; and such could not hâve been the législative intent, as 
a law of that character would render foreclosure proceedings wholly 
meaningless and futile. The clause of the statute in question merely 
provides "that such reorganization shall in no wise affect any liabil- 
ity against the old corporation existing at the time of the organiza- 
tion of said new company"; and it was probably inserted, through 
abundant caution, to avoid a possible inference that the organiza- 
tion of a new corporation in the mode provided by the act worked 
a dissolution of the old corporation, and thereby extinguished its 
debts. Moreover, the complaint in the présent case does not show 
by proper averments that the défendant company was organized as 
a corporation under authority conferred by section 1, c. 110, Sess. 
Laws Kan. 1876, as it should hâve shown, if it was intended to claim 
that by virtue of the provisions of that act the défendant company 
is liable to discharge ail contracts, of whatsoever nature, that may 
hâve been made by the former company. We think, therefore, that 
no ground of recovery was disclosed by the complaint, and the judg- 
ment is hereby affirmed. 
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UNITED STATES, to L'se of ANNIgTON PIPE & FOUNDRY CO., v. NA- 
TIONAL SURETY CO. 

(Circuit Court of Appeak', l<:iglitli Circuit. February 27, 1899.) 

No. 1,079. 

Pri?)cipal a:nd Sukbty— Rei.ease of Suhbty by Change in Contbact — Bomd 

FROM CoNTliACTOK FOK PubTjIC WORK. 

Tlie bond ti-om a contractor for public worlî, provided for by 28 Stat. 
278, c. 280, is iiitended to perform a double function: First, to secure to 
tlie gOToruineut tlie faithful performance of the contract; and, second, to 
protect third persons from whom the contracter may obtain labor or ma- 
terials in the prosecution of the "worlj. In its second aspect, the bond, 
by virtue of the statute, contains a separate and distinct agreement be- 
tween the obligors and such third persons, as to which the ageney of the 
government ceases when the bond is given and approved, and subséquent 
changes in the contract or spécifications agreed upon between the gov- 
ernment and the contractor, though without the knowledge or consent 
of a surety, where the gênerai nature of the work and materlals remains 
the same, will not release the surety from liability to persons who supply 
labor or materials thereunder. 

In Error to tlie Circuit Court of the United States for the Eastern 
District of Missouri. 

This suit was bi'ought by the Anniston Pipe & Foundry Company, the plain- 
tiff in error, in the name of the United States, against tlie National Surety 
Company, the défendant In error, on a bond executed by the défendant on July 
15, 1895, as surety for T. J. Presser, the bond having been executed pursuant 
to the provisions of an act of congress approved August 13, 1894 (28 Stat. 278, 
c. 280), which is as follows: 

"An act for the protection of persons furnishing materials and labor for the 
construction of public works. 

"Be it enacted," etc., "that hereafter any person or persons entoring into a 
formai contract with the United States for the construction of any public build- 
ing, or the prosecution and completion of any public work or for repairs upon 
any public building or public work, shall be required before commencing such 
work to exécute the usual pénal bond, with good and suffleient sureties, with 
the additional obligations that such contractor or contractors shall promptly 
make payments to ail persons supplying him or them labor and materials m 
the prosecution of tlie worli; provided for in such contract; and any person 
or persons making application therefor, and furnishing afîidavit to the depart- 
ment under the direction of which said work is boiug, or has been prosecuted, 
that labor or materials for the prosecution of such work has been supplied by 
him or them, and payment for which has not been made, shall be furnished 
with a certifled copy of said contract and liond, upon which said person or per- 
sons supplying such labor and materials shall hâve a right of action and shall 
be authorized to bring suit in the name of the United States for liis or their 
use and benefit against said contractor and sureties and to prosecute the same 
to final judgment and exécution: provided, that such action and its prosecu- 
tion shall involve the United States in no expense." 

T. .T. Prosser, the principal in the bond, had entered into a contract with 
Charles B. Thompson, assistant quartermaster of the United States army, who 
acted for and in behalf of the United States of America, for the construction 
of a boiler and pump house, pumping machinery, and connections, water mains, 
Steel trestle, and water tank, etc., for the water-supply System for the new 
military post near Little Rock, Ark.; and the bond contained a condition, in 
substance, that if said Prosser, his hoirs, executors, and administrators, should 
in ail respects duly and fully observe and perform ail and singular the cove- 
nants, conditions, and agreements in and by said contract agreed to be ob- 
served and performed by said Prosser, according to the true intent and mean- 
ing of said contract, as well during any period of extension of said contract as 
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during the original term, and sliould make full payments to ail persons supply- 
Ing him labor or materials, in the proseeution of the work provided for in said 
contract, thenthe obligation should become void, but otheiTvise remain in fuU 
force and virtue. The plaintiff company sued to recover of the défendant, as 
surety in said bond, the sum of $842.98, mith interest and costs, t>eing the 
value of certain wâter pipe which it had supplied to Presser, subséquent to tlie 
exécution of the aforesaid bond and contract, to enable him to exécute his 
agreemçnt with the governiïient, and which pipe so supplied he had actually 
used for that purpose, ' but had not paid for. For a défense to the action the 
défendant pleaded, and the trial court so found, that subséquent to the exécu- 
tion of the aforesaid bond, ,' and the contract which it was given to secure, the 
govemment had entered into a further agreement with Presser, modif ying the 
terms of the original contract, or, more accurately, the spécifications thereto 
attached, in such a manner that Presser was required to lay only 1,866 linear 
feet of six-inch water pipe in place of 3,850 feet, as specified in the original 
contract, and that this change in the terms of the original contract, or rather 
in the plans for its exécution, was made without the Icnowledge or consent of 
the surety company. In view of the change in the plans for, the exécution of 
the contract which lessened the amount of water pipe necessary to be supplied 
and used, the tflal court ruled that the plaintitf could not recover. It accord- 
ingly rendered a judgment in favor of the défendant, . to reverse which the 
record has been removed to this court by a writ of error. 

Truman A. Post, for plaintiff in error. 

J. E. McKeighan (Sliepard Barclay, M. F. Watts, and G. A. Van- 
deveer, on the brief), for défendant in error. 

Before CALDWELL, SANBOEN, and TH^lYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliTered 
the opinion of the court. 

It is a familiar rule of law that the contract of a surety must be 
strictly construed, and that it cannot be enlarged by construction, aud 
that when a bond, with sureties, has been given to secure the perform- 
ance of a contract, and the principal in the bond and the person for 
whose benefit it was given make a material change in the contract 
without the consent of the surety, the latter is thereby discharged. 
For présent purposes, it may be conceded that the flnding of the lower 
coxirt in the case at bar discloses such a modification of the original 
contract between Brosser and the United States as would fall within 
the rule last stated, and release the défendant company from its lia- 
bility, if the United States was suing for its own benefit for a breach 
of some provision of the contract, the due performance of which the 
bond was intended to secure. Such, however, is not the case. The 
suit is not brought by the United States to recover any damage which 
it has sustained; neither is it brought to enforce any provision of the 
contract which was entered into between the United States aud the 
principal in the bond. On the contrary, the action is one to enforce a 
stipulation found in the bond, and only in the bond, which was in- 
tended solely for the protection of laborers and material men who 
might furnish labor and materials while the contract was being exe- 
cuted by Brosser. The United States is merely a nominal plaintiff. 
and as such, under the provisions of the act of congress, it cannât be 
held liable even for costs. The real plaintiff is the corporation for 
whose use the suit was brought, and it sues to enforce au obligation 
which congress required to be inserted in the bond for its protec- 
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tiôn and for the protection of others who might furnish labor or ma- 
terials while the work was in progress. 

The real question to be considered, therefore, is whether the act 
of congress under which the bond in suit was taken constitnted the 
T'nited States the agent or représentative of the persons who snp- 
plied labor and materials after the contract and bond were exeouted, 
in sufh a sensé tliat its action in consenting to a modiflcation of the 
contract with Presser must be impnted to the laborers and mnterial 
men, and held to deprive them, as well as the government, of ail re- 
course against the surety. 

The act of congress of August 13, 1894, does not authorize the 
United States to bring suits of its own motion against the obligors 
in such bonds as are therein provided for, to recover what is due to 
laborers and material men. It is not empowered to act in their be- 
half in that respect, but such actions can only be brought at the in- 
stance of persons who furnish labor and materials, who are author- 
ized, without previous leare being obtained from any executive de- 
partment, to sue in the name of the United States, and control thfî 
litigation precisely as they might control it if the suits were brought 
in their own nanie. It is also noticeable that in its title the act pro- 
fesses to be one for the beneflt "of persons furnishing materials and 
labor," and that in the body of the act the form of the condition to 
be inserted in the bond for the benefit of the United States is not in 
terms prescribed, the only provision in that regard being that the 
bond shall be "the usual pénal bond"; meaning, evidently, such an 
obligation for the government's own protection as it had long been 
in the habit of exacting from those with whom contracts were raade 
for the doing of public work. On the other hand, the condition for 
the benefit of persons who might furnish materials or labor is care- 
fully presci'ibed. Obviously, therefore, congress intended to alîord 
full protection to ail persons who supplied materials or labor in the 
construction of public buildings or other public works, inasmnch as 
such persons could claim no lien thereon. whatever the local law might 
be, for the labor and materials so supplied. There was no occasion 
for législation on the subject to which the act relates, except for the 
protection of those who might furnish materials or labor to persons 
having contracts with the government. The bond which is provided 
for by the act was intended to perform a double function. — in the flrst 
place, to secure to the government, as before, the faithful perform- 
ance of ail obligations which a contracter might assume towards it; 
and, in the second place, to protect third persons from whom the con- 
tracter obtained materials or labor. Viewed in its latter aspect, the 
bond, by virtue of the opération of the statute, contains an agreement 
between the obligors therein and such third ])arties that they shall be 
paid for whatever labor or materials they may supply to enable the 
principal in the bond to exécute his contract with the United States. 
The two agreements which the bond contains, the one for the benefit 
of the government, and the one for the beneflt of third persons, are 
as distinct as if they were contained in separate instruments, the 
government's name being used as obligée in the latter agreement 
merely as a matter of convenience. 
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In vieW of tliese considérations, we are of opinion that the suretiea 
in a bond, executed under tlie act now in question, cannot claim ex- 
emption from liability to persons who haye supplied labor or mate- 
rial to their principal to enable him to exécute his contract with the 
United States, simply because the goTernment and the contractor, 
without the surety's knowledge, hâve made some changes in the con- 
tract, subséquent to the exécution of the bond given to secure its per- 
formance, which do not alter the gênerai character of the work con- 
templated by the contract or the gênerai character of the materials 
which are necessary for its exécution. When the government has 
executed the contract and taken and approved the bond, it ceases to 
be the agent of third parties whom the contractor employa in the exé- 
cution of the work or from whom he obtains materials, and the rightti 
of such persons under the bond are unaffected by subséquent trans- 
actions between the government and the contractor. If such were 
not the case, it would be possible for the contractor and some officer 
of the United States, by making some change in the contract or speci 
fications, to deprive laborers and material men of ail recourse against 
the sureties in the bond aftér they had supplied materials and labor 
of great value in reliance upon its provisions. It is not probable that 
such a resuit was coutemplated by the lawmaker. On the contrary, 
the act bears every évidence that it was intended to provide a secu- 
rity for laborers and material men on which they could rely confl- 
dently for protection, unless they saw fit, by their own dealings with 
the contractor, to relinquish the beneflt of the security. We are con- 
firmed in thèse views by the foUowing authorities: Dewey v. State, 
91 Ind. 173; Conu v. State, 125 Ind. 514, 25 N. E. 443; Doll v. 
Crume, 41 Neb. 655, 59 N. W. 806; Kaufmann v. Cooper, 46 Neb. 644, 
65 N. W. 796; Steflfes v. Lemke, 40 Minn. 27, 41 N. W. 302. The 
first two of thèse cases are very much in point. Bonds were given 
to the State of Indiana as obligée for the doing of public work, in pur- 
suance of a statute of that state, which bonds contained conditions re- 
quiring — First, the faithful performance and exécution of the work 
undertaken by the contractor; and, second, the prompt payment by 
the contractor of ail debts incurred by him in the prosecution of the 
work for labor and materials supplied by third parties. It was held, 
in substance, that for any breach of the second condition of the bond 
by the contractor the right of action was in the laborer or the material 
man, and that such right of action could not be defeated or prejudiced 
by any act doue by the obligée rn the bond after the bond had been 
taken and approved. It was accordingly ruled that changes made in 
the contract by the parties thereto, to wit, the contractor and the pub- 
lic authorities, after the bonds had been executed and accepted, would 
not deprive material men of their right to recover against the sureties 
in the bond. It results from what has been said that the judgment 
of the circuit court was erroneous upon the facts f ound by that court, 
and should be reversed, It is so ordered, and that the case be re- 
manded for a new trial. 
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(Circuit Court of Appeals, Fifth Cireuit. February 28, 1899.) 

No. 780. 

1. Railroads— ItîjtrBT TO Pekson on Track— Failtjre to Qitb Signals. 

The ijurpose of traifl signais, by bell or whistle, Is to warn persons 
of the approach of the train, and the purpose of stopping a hand car 
proceeding on the traclî to looli and listen, or of sending a flagman for- 
ward, is the same, and a failure to observe either of such précautions 
cannot be held the cause of an injury by a train to one who knew of its 
approach in time to hâve avoided the injury. 
8. Mastbk and Servant— Injury to Servant— Liabilitt of Mastkr. 

A railroad corupany cannot be held liable for an injury to a section 
man, who, with others, was trying to lift a hand car from the tracli in 
front of an approaching train, and was struclî by the train, merely be- 
cause the foreman did not espressly direct him to let go of the hand 
car and save himself, when it does not appear that the men were actîtig 
by order of the foreman in attempting to remove the hand car. 

8, Trial— Direction of Verdict. 

When the évidence given at the trial, with ail the inferences that the 
jury could Justifiably draw from it, is insufficient to support a verdict 
for the plaintifC, it Is the duty of the court to direct a verdict for the de- 
fendant. 

4. Appeal^Review — Rbfdsal to Direct Verdict. 

While the direction of a verdict is a matter restlng in the légal discré- 
tion of the trial court, its action in refusing to direct a verdict is subject 
to review, where the évidence is before the appellate court. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

T. J. Freeman, for plaintiff in error. 

Thos. D. Eoss and H. M. Chapman, for défendant in error. 

Before PARDEE and McGORMICK, Circuit Judges, and PAR 
LANGE, District Judge. 

McCOEMIOK, Qrcuit Judge. J. D. Eason, the défendant in error, 
sued the Texas & Pacifie Railway Company, the plaintiff in error, to 
recover damages for injuries àlleged to hâve been inliicted on him by 
the railway company through the négligence of its employés. He àl- 
leged that on the 30th of September, 1896, he, with others, was en- 
gaged as a section hand in repairing the def endant's track from Brazos 
station eastward a distance of several miles, and in the work he was 
under the direction and control of the defendant's foreman, William 
Wooten ; that the foreman commanded him and the other section 
hands to board a hand car for the purpose of conveying them to the 
place of work, and that the foreman carelessly, recklessly, and with 
gross négligence caused the hand car to be propelled along the defend- 
ant's track, and around the sharp curves thereon, at a rapid rate of 
speed; that at a point about two miles east from Brazos station, and 
when the car was rounding a sharp curve on the track, the foreman 
sighted the defendant's west-bound train, which was approaching the 
car at a rapid rate of speed, and he commanded the plaintiff to stop the 
hand car ; that, when the hand car was stopped, the foreman jumped 
off, and carelessly, recklessly, and without regard for the safety of thé 
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plaintiff, commanded Mm and others to lift the car from the track; 
that the plaintitf, not seèing the'néà'r approach of the train, and not 
realizing any danger, as no bail >ii^(i been rang nor whistle sounded, 
and relying on the section foreman to warn him in time to avoid 
danger, in obédience to the command of the foreman, was struggling 
with the hand car in an attempt, with others, to clear tlie track, when 
without warning from the servants of the défendant on the train, or 
from the section foreman, the plaintiff was struck by the defendant's 
engine and by the hand car with which said eugine coUided, and was 
thereby knocked a distance of 32 feet, and wounded, bruised, and in- 
jured severely; that the defendant's servants conducted, managed, 
and propelled the train in a reckless, careless, and négligent manner, 
and failed to ring the bail or blow the whistle at a public crossing, 
which was about 100 yards from the place of collision, and propelled 
the train around the sharp curve without sounding the whistle or 
ringing the bell, at a rate of speed equal to 12 miles an hour; that 
the foreman caused the hand car to be propelled at a rapid rate of 
speed along the track around the sharp curves, and failed to send 
forward a flagman on approaching the sharp curves, as was the cus- 
tom on the road, and failed to stop the hand car on approaching the 
curve, and listen for the approaching train, which could and would 
hâve been heard had the hand car been stopped; that the foreman 
had theretofore admonished the plaintiff for his haste in what he 
termed unnecessary hurry in lifting the hand car from the track to 
avoid collision with a train, and on many such occasions had told the 
plaintiff not to be in fear, as he would always hâve ample time to get 
the hand car off the track; and that by thèse and other expressions 
and conduct of the foreuian the plaintitf, who was inexperienced, had 
been induced and persuaded to trust to the guidance of the foreman, 
who was an old railroad hand, with mnch expérience: and that the 
said careless, reckless, and grossly négligent acts and omissions of 
the foreman caused the collision of the hand car with the train, and 
caused the plaintiff's injuries, to lus great damage, for which he prayed 
judgment. The défendant submitted a gênerai demurrer, and plead- 
ed the gênerai issue, and that the plaintiff was guilty of contributory 
négligence, which proximately caused his injury, in this: that he saw, 
or might hâve seen, the approaching engine in time to hâve gotten 
out of its way, but he negligently failed to do so. The case was 
submitted to a jury, and there was a verdict and judgment for the 
plaintitf. 

When the proof was ail in, the défendant requested the court to 
charge the jury to return a verdict for the défendant, which request 
was refused, and this ruling is assigned as the flrst ground of error 
for which the judgment of the circuit court is sought to be reversed. 

The plaintiiî, on the witness stand, testifled as foUows: 

"On the mprning tbls injury occurred, the foreman commancled us to go 
to work, and we got on a hand car at Brazos station. Our -work was east 
Of Brazos station. We went tetween one and two miles, when we came to 
a Sharp curve, and were running along. The foreman bid me throw on 
brakes, and I did so. He dld not say what for, but ]ust ealled for brakes. 
I put on the brakes, and before I got oflf the car— there were two men behind 
me~I turned my head, and saw them plck up the end of the car, and start 
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aroTmd, and I supposed there was something up then. I got off, and took 
hold. I think I helped get the car off. We got It around— about half around. 
That Js about ail I know. I never knew whether we got the car off. I 
cannot state tlie reason. I don't know myself. I never knew anything for 
about four days afterwards. That was on Wednesday, and it was about Suu- 
day before I knew anything. The accident occurred about a mile and a half 
east of Brazos. The eut is just a little limestone eut about six or teu 
teet deep. As well as I can guess, it is about one hundred and flfty yards 
long. The road curves to the south going east. As well as I eau guess, it 
is about one hundred and flfty yards— may be a little further— from the point 
where it begins to cur\'e and turns south back to where it changes and starts 
east again. From the east end of that curve the track is straight for something 
like half a mile. Then it curves north througli another eut. There is a publie 
crossing at the east end of the eut The hand car had gotten something near 
one-third of the way in that eut when it coUided with the train. The whole 
length of the eut is about one hundred and flfty yards, and I suppose we were 
flfty yards in the eut, to the best of my rccolleetion. I was on the south- 
east corner of the car when we left Brazos, and was in the same place when 
the brake signal was given by the foreman. I M'as on the front of the car, 
on the south side of that end. The foreman was on the northea.st corner. 
There were four of us in ail. The other two men were at the hind wheels. 
I was at the brake. We did not stop when we approached this curve. No 
one was sent forward to see whether or not a train was approaching from 
the direction in which we were going. I heard no whistle or bell from a 
train. An approacliing train could be seeu sooner from the northeast side 
of the car than from the position occupied by me. The curve was south. 
The command to put on brakes was given this way: 'Sh-e-e-e-e-e!' It was 
understood that that was a call for brakes. That was his way of calling 
for brakes. The best I can tell, the hand car went about half a length of a 
rail before it stopped after I applied the brakes. We cannot stop a hand 
car very readily when it is loaded and under headway. We had on that car 
that morning a lot of tools, and a keg of water, besides the men. The car 
had not entirely stopped when I saw thèse men take hold of it at the rear end. 
Mr. Wood and Mr. Hooper were the men who were with us, and took hold 
of the rear end. The foreman went back, and took hold with them. I got 
off then, and took hold of the corner I was on, to help them off with it. AVhen 
they took hold of the resr end of the car we moved it north. We just got 
the car around square across the track when the collision occurred. We got 
the rear wheels off. That threw the front end south. The wheels were about 
the center of the track. It rolled until the wheels got against the north rails, 
I was at the northeast [southeast] corner of the car when it started, and 
when It got square that threw me on the west [Southwest] corner. I was 
trylng to help them get the car off. I didn't think of any danger. Didn't 
know there' was any danger near. I don't remember that the foreman gave 
me any Instructkms that there was a train comiiig. It sort of seems like he 
remarked, 'Let's get her off, boys; yonder cornes a train.' It sort of runs. 
in my mind that he said that. I expected him, if there was any danger, to- 
give me warning. I thought that if it was anyways close he would tell us. 
There Is another eut there. It is called 'Nigger Hill.' It is about a half mile 
from this eut where I was hurt. I had been in the employ of the company 
about seven months, in the capacity of section hand, under this same foreman. 
Generally, when there was a train approaching, when we would go to take 
the hand car off, he would caution us not to get in a hurry,— 'Don't be too 
fast; you hâve plenty of time.' He spoke it very abruptly. He seemed like 
he got mad because we got in a hurry. He would tell us not to be too fast; 
that there was plenty of time. They were on the north side, and I was 
between the rails, assisting In taking off the car. If he had warned me, I 
could hâve jumped back off the track ont of the way. No warning was 
given, that I heard, at ail. The foreman was very abrupt, and if a man 
didn't do to suit him he talked very abrupt, and threatened to 'flre' him. If 
that hand car had been stopped before entering that eut, we could hâve 
heard a train approaching. There was no précaution taken to see whether 
there was a train approaching or not. I don't know exactly what time we 
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leftBrazos that morning, butifrom what they told me I supposa it was about 
6:30, protiably-a llttle later. I think it was eailier tliaa the usual hour. I 
don't know the time myself; I was on his orders; but froiii what they tokl 
me it was ahead of time. That was a freight train. I don't Imow at what 
rate of speed they were running. The whistle could hâve been heard at 
that road crossing *ery distinetly, and the bel! could by a person not on the 
hand car. If the hand car is loaded with tools, it makes a racket,— the shovels, 
pieks, and bars jolt; and make a racket" Being asked, "What were the 
régulations about sending some one of your men ahead around thèse curves 
to see whether there was a train approaching or not?" The plaintiiï sajd: 
"We listened to see if there was one coming. If the wind was still, we could 
hear a train a mile. It depend'ed on how high the wind was blowing as to 
how far we could hear a train. : We could hear one far enough, even, in the 
eut, to get a car ofiC the track before it got there. There was no other pré- 
caution taken to ascertain whether there was a train coming or not, that 1 
know of. We did not stop the car the morning of this accident." 

On cross-examination the witness said: 

"I cannot tell the rate of speed the hand car was going the moriihig I w.ts 
hurt. We were just going at a moderate gait. 1 don't know liow many 
miles an hour; I never timed it. The nearest I ever came to getting the 
speed was once we run seven miles in thlrty minutes. We were running 
very fast. The morning of the accident I suppose we were running four or 
flve miles an hour. At the east end of the curve is a public crossing. I call 
it a public crossing. It was where wagons and buggies cross. It was not a 
county road, that I know of. It was a settlement road, where everybody 
on the south side , crossed. It was in Palo Pinto county. I never did see 
the engine that struck me. I had my attention called to the brake, and I 
was trylng to get the car offi. The foreman called for brakes, of course, 
and I put on brakes. He called for brakes this way; 'Sh-e-e-e-e.' I under- 
stood what that meant. I understood it was for brakes. I liad no idea what 
it was for. I didn't look to see if there was any danger. I didn't kno'sA' 
what he was stopping for at that moment. I saw the men on. the rear eud 
of the car get ofE, and pick up the back end of the car, and start around. I 
had an idea that there was a train coming, I was on the south side of the 
track, and couldn't see as far up the track as they could,— as the men on the 
north side could. There were two men ontlie west end of the car, but they 
were nearer the center than I was. I was right on the edge. I had no waru- 
ing of the approaching train, except, it seems Ijke, as he started back towards 
the end, he said, 'Let's take her off; j'onder cornes a train.' I wouldn't say 
positively, but it just seems like a dream now. Q. Are yoù testifying from 
facts or dreams? I just testify the way jt' seems to me. Yes, sir; I hâve 
thought of that before I eome hej"e to-day. It was after he called for brakes 
that he said that, 'Let's take her off.' It was after he got off, and started 
back, he said that. The other men got out of the way of the engine. We 
were not engagea long in trylng to get the car ofC the track. If I hadn't 
take,n the time to get the car ott, it wouldn't hâve taken more than a second 
or two to jump ofC on the soutlj side. I did not see anything at ail to indi- 
cate danger. I didn't look up tp see a train or an engine. I was watching 
my foot to keep it on the brake. Sometinies you hâve to place your foot in 
a particular way to keep it on. The brake lever is narrow, and you hâve to 
watch what you are doing, or your foot will slip ofC sometinies. I turn my 
ijoot crossways with the hollow of my foot on it. I could not look up and 
down, too. That would be impossible; It looks that way to me. I never 
did see that train at ail. Never hâve seen it. Since then I hâve seen what 
they told nie was the same train. I had my foot on the brake. I had been 
puUing the car. I didn't stand. At that time I didn't know. that that was 
a place of danger. I knew there was danger, of course, but I didn't know 
the trajn was so close. I supposed it was coming, from the actions of the 
other men, but I didn't know it was so close. I couldn't look ahead and at- 
tend to my business too. I had been setting the brake for some time. It 
[the hand car] had only one brake. * * * I had sensé enough to know 
an engine when I saw it coming dowh the road ahead of me. I could havo 
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gotten out of the way if I had known it was close to me. I didn't haye time 
to investigate anythlng. * * * i had been in tlie service of tlie company 
about seven months that time. I bad worlied for tbem twiee before that,— 
about six montbs one time, aud something over three montbs another time. 
Altogether, I had been in the service of the company about sixteen months. 
I was nothing lilse an expert. I was just a common section hand. Yes, I 
had met freight trains before during my sixteen months' service. I met 
trains several times, but we always got tlie hand car off in time. Never 
did get a hand car struclc before, when 1 was with them. I did not say the 
section boss always stopped the (;ar, and sent a mau ahead, until that time. 
I said he sometimes stopped and listeued, and somctimes lie would not. I 
knew sometimes he didn't stop. Certainly. we took the risk if he didn't stop 
and listen to see if there was a train couiing. I knew there was a train some- 
where on the way, but didn't know how far or how near. 1 knew it was 
somewhere west of Ft. Worth." 

On redirect examination the plaintiff said : 

"When we were trying to get the hand car off the track, I thought sure 
the foreman would warn me if there ^^■as any danger. 1 was right on the 
south edge of the car, aud 1 put my foot on the brake, and stopped the car. 
ïhere Avas just room enough to stand on the car aud work the lever. I 
don't know the width of a hand car. I never measured one. The side of the 
car is inside the wlieels. The car is about the width of the track. From 
the position I was in, I couldn't see a train in the eut more than seventy-five 
yards if I had looked. I might hâve seen the smoke at that distance if I 
had looked, but I couldn't bave seen the train. In taking the hand car off, 
it is necessary to hâve some one at the front end. It makes it lighter on them. 
If the foreman had given me warning, I could hâve gotten off, — could hâve 
stepped right back off the track. There was no warning given me that I 
heard. The other men were on the north side of the track, and at the end 
of the car, and I was at the southwest corner of the car. I don't know how 
far I was knocked. I don't know how ma.ny times the foreman had told 
me, when he went to take a hand car off the track for a train to pass, not 
to be in too great a hurry; that we had plenty of time. He told me that 
several times." 

Eecross-examined, he said: 

"I never did measure that eut to see how deep it is. I suppose it is betweeu 
six and ten feet. It is highest near the center of the eut, as well as I re- 
member. I suppose the bed of the hand car is twelve or eighteeu inches 
above the track. I was standing on the top of the hand car. I am some- 
thing over five feet; I don't remember. That would make me six or seven 
feet above the track. I don't know how high a smokestack is above the 
ground." ' 

Again, on redirect examination: 

"It is generally downgrade ail through the eut, and on down to the bridge. 
The bridge is about a half mile, I suppose. It is graduai downgrade to the 
west. It is not a steep grade. The downgrade begins about half a mile 
east of the eut. From half a mile east of where we were, down to the 
bridge, is downgrade. We were going upgrade, and the train was going 
downgrade." 

H. B. Hooper, one of the section hands who was on the car, testi- 
fied: 

"It was in a short curve where the accident occurred. The track curves 
to the southeast; and if a man was standing up on the hand car he could 
see the smokestack of a train about flve hundred feet. It was very seldom 
that the section boss sent a flagman. Sometimes he did, and sometimes he 
didn't. We left the dépôt at G:50, and went at the rate of six miles an hour. 
Don't remember that the foreman gave any orders as to going fast or slow. 
Don't knoAv what speed of a train was directed by the company around a 
curve. Don't know what speed the train makes, but not so fast as on a 
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straight ■track; The train was stopplng before I noticed how fast it was go^ 
lug. ■ I heard ùeither bell nor whistle. There is a publie crossing a sbort 
distance : east of where the accident occurred. I didn't hear bell nor wblstle 
atthe crossing. My idea at the time was that the engine was about two 
hundred feet from the hand car wheh I ftrst saw it. Wooten, the foreman, 
whistled for brakes. Thls was his usual signal. The plaintiff was helping 
to get the hand car off the track. The foreman was helping to get the car 
off, toc. No orders were giren to Eason to desist from his attempt to get 
the car off before lie was hurt, except I called, 'Look ont!' * * « \Ve 
stopped as quick as we could when we saw the train coming, and tried to 
get the car off. Don't know what part of the car Eason was at when hit. 
Can't saywhat position he was in wlth référence to the car, nor what he was 
doing wlth his hands. The hand car was going east; the locomotive going 
west. A train can be seen about five hundred feet east and a mile west from 
the place of the accident. The bank on the soiith of the curve prevented the 
train from being seen. If we had stopped to listen, we could hâve gotten 
ont of the way,— could hâve heard the train. ' I didn't hear it until I saM' it. 
I got eut of the way. I was not hurt. Don't know what hindered Eason 
from getting out of the way. Don't know what orders are given about run- 
ning trains." 

A. Wood, the other section hand who was on the hand car at the 
time of the accident, testiâed: 

"The accident occurred about a mile and a quârter east of the station or 
dépôt at Brazos. We were working on the section as section hands. Wil- 
liam Wooten was the foreman. We started to , work that morning at G:.jO 
a. m., from the dépôt. Dld not use the section house. At the place of the 
accident the track was curved, and in a eut. After leaving thé curve a few 
hundred yards, the track is straight. Don't know just how far a train can 
be seen eàst from the place of the_ accident. , There were no précautions usu- 
ally taken by the foreman to avôid collision wlth defendant's locomotives. 
We left the dépôt at C:50 a. m., and were going about five or six miles an 
hour. The foreman gave no orders as to speed. Don't know the company's 
orders as iù speed of trains at this point, nor what speed they ordinarily 
make. The train ran its length and two rails before It stopped, after strikiug 
the hand car. I don't remember of hearing either bell or whistle. There is 
a crossing just east of the place where the accident occurred. Didn't hear 
any bell or' whistle there. I think I saW the engine three hundred feet before 
it struck the hand car. There were no orders glven in référence to the hand 
car, that I remember. The foreman was trying to get the car ofC, and I was 
helping. Eason was trying to get the car ofC the track. The foreman was 
helping. I didn't hear any orders to Eason to desist from getting the car 
OfC the track just before the accident. * • * We could hâve heard the 
train if we had stopped and listened at the right time. I got out of the way. 
1 was not hurt. I was at the end of the car that was ofC the track, and 
Eason at the end between the rails. When tbe foreman saw the train, he 
gave Eason signal to put on brakes of the hand car. I saw the train. You 
could see a train west a mile and a quarter. I don't know how far east one 
could be seen. The curve and eut would prevent a train from being seen 
froln the east. I don't know about the train orders at that or any other 
point." 

I. M. Dean, a witness for the defendaiit, testifled: 

"I am an engineer of the Texas & Pacific Kailway Company. Hâve been 
a locomotive engineer for fourteen years. I went to work for the T. & P. 
In 1882. I was on the engine that hurt this plaintiff. I was going west. 
It was a freight train. I thlnk we had about twenty cars; some empty and 
somë loadedi My best recollection is that we had abôut twenty cars in that 
train. We never know on the front end what the cars are loaded with. We 
were going do wngrade for abodt two miles,— a mile and a half or two miles. 
It was a rather sharp curve. I don't know the degrees. I suppose I was 
eight or nine' hundred feet when I saw him first. That Is a rough guess. I 
suppose I saw the other section hands. No, I didn't give any signais for 
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that curve. I didn't ring the bell for that curve. I whistled for the cross- 
ing, and the brakeman was ringing the bell. That was the first thing that 
had niy attention. I don't know how far I was from the erossing when I 
whistled. The brakeman reached up and puUed the bell cord, and looked at 
me, and I looked ont the window, and saw the hand car. The brakeman kept 
ringing the bell until we hit the car. I did what I thought was right to stop 
the train. I was afraid the hand car might strip the engine and throw the 
rods through the cab, and that is very dangerous. I didn't call for brakes. 
1 set the air. I didn't bave air brakes on ail the cars. I don't know how 
many cars had air. They [the persons on the hand car] must hâve seen me 
first, for they were taking the car off the track when I saw them. When I 
leaned ont of the window, they were taking the car ofC the track, or trying 
to. The pilot struck it. He was a little nearer the north rail than the center 
of the track. He was between the center and the north rail. His side was 
to me— his right side. He had his face to the north. Pickens was my brake- 
man. I don't know where he is. I thing he is on the road. He is running 
a train now. I am sure he rang the bell, and I whistled for the erossing. I 
was sitting there, looking straight ahead, and he piilled the bell cord, and 
looked at me, and I knew there was something. I could not possibly hâve 
stopped that train before I struck him. I think the caboose stopped about 
where the man lay. I didn't get out of the cab until we got to Brazos. I 
saw them take him, and put him on the caboose. I don't know what rate 
of speed we were running. I don't think over flfteen or sixteen miles an hour. 
I couldn't hâve stopped the train any sooner than I did." 

On cross-examination he said: 

"I sounded the whistle, and the brakeman rang the bell. I don't know the 
distance from that eut. It is (luite a way from the erossing. It must hâve 
beeu between a quarter and a half mile. I whistled just after I came arouud 
the curve at the top of the hill. I had just passed out of the curve when I 
sounded the whistle. The time-card says, 'Give the signal at eighty rods 
from a erossing.' I guess I was over eighty rods. I had to lean out of my 
cab window to see this hand car. I think we were further than four or live 
hundred feet from it when I first saw It. I was a little excited. The car 
stood across the track, and it was liable to ditch the engine. I thought my 
life was in danger. I never thought for a minute about the section men being 
struck. I thought I might run into the hand car, and that there was danger 
of a derailment. I thought they woulû get off. I hâve seen cars taken oft 
much nearer that that, and no one hurt. I didn't blow the whistle again. I 
set the brake, and was trying to stop. I first made an ordiuary application 
of the air, and then I applied the emergency air. I was on the north side of 
the cab. The nearer I got, the plainer I could see. The front of the engine 
did not obstruct my view. He was trying to get the car off the track. He 
was in a stooping position. The other men stepped off just before I struck 
him. I didn't see anything in the world to keei) him from stepping off the 
same as the other men did,— he wasn't fastened there. I don't think I can 
stand in front of a train and tell the speed it is coming at. I could tell whether 
it was coming fast or not. I don't know how far I missed the section boss, 
—not much. He got off. I guess I was forty or flfty feet from him when he 
got ofC. I was not running flfteen miles an hour when I struck him. I don't 
think I was running over ten miles. That would be about fourteen feet 
every second. The train ran about its length after it stnick the hand car, 
1 didn't get ofC the engine. I saw them put him in the car. The bell was 
ringing, and I was afraid that if I sounded the whistle they might get off 
the track, and leave the car there. I didn't want to endanger my life. I 
don't think the car was ever moved after I saw it. I was certainly interested 
in getting that car ofC of there. I wouldn't like to see any man hurt. They 
knew I was coming. That is the reason they were taking the car off the 
track. The bell was ringing. This accident occurred two minutes after 
seven o'clock. I looked at my watch as soon as we stopped. We are sup- 
posed to look out for hand cars at ail times. It was my understanding that 
that was about the time they usually went to work. I supposed the whistle 
was sounded enough for the curve. I sounded the whistle back half a mile. 
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I don't know why I didn't sound It agaln when I came near that curye. 
We can't sound a whistle foi every curve in the road. It would taie ail the 
steam we hâve. We hâve plenty of auch curves as that. Yes, sir; it is 
usual for us to lieep a lookout for section gangs, and they keep a lookout for 
us. I think they saw the engine long before I saw them." 

On redirect examination : 

"I don't know how hlgh an engine Is from the track. I suppose fifteen feet 
to the top of the smokestack. It is quite a little distance. We hâve no 
instruction In the world about lookirig out for section men. We are sup- 
posed to look out for hand cars. We hâve no Instruction to look ont for men 
walking the track. The time-card says they aïe supposed to look out for us. 
The time-card provides that bridge and section men are to looli out for trains." 

Eecross-examination : 

"This was a dewy mornlng, as well as I remember. The sun was just 
rising." 

The foregoing embraces ail of the testimony that was offered on 
the issue as to the défendant'» négligence. The plaintifE testifled 
that he knew before the hand car started that the train was coming, 
and that the foreman signaled him to apply the brakes in time for 
him to stop the car and get off to the ground, which he did in ample 
time to step off the track, and keép ont of the way of the train. 
While he says that he did not see the train himself, he says that he 
knew from the signal for brakes, and the action of Others on the 
liand car, that the train was there. The other section men who 
were on the hand car, and whom he called as witnesses, testifled 
that they saw the train. One of them (Wood) said: "I think I saw 
the engine three hundred feet before it struck the hand car. There 
were no orders given in référence to the hand car, that I remem- 
ber." The other (Hooper) said: "My idèa at the time was that the 
engine was about two hundred feet from the hand car when I flrst 
saw it." This witness also says: "No orders were given to Eason 
to desist from his attenipt to get the car off before he was hurt, 
except I called 'Look out!' " The purpose of giving signais, by bell 
or whistle, of the approach of a train is to warn persons leaving the 
track or on itj or about to get on it, of the fact that the train is 
approaching; the purpose of stopping a hand car, that those on it 
may listen and hear the noise of an approaching train, and the 
purpose of sending a flagman forward at cuts and curves, which 
seem to require such précaution, is to warn those on the hand car 
that thé train is comiug. But persons who know that 'the train is 
coming, and who see it in tinie to get off the track, or who know it 
is there in time to get off the track, hâve the best warning, and 
do not need and could not be beneflted by any kind or amount of 
previous warning. The testimony of one's own sensés in their 
norriïal condition is thç begt évidence of sucb a fact. Therefore this 
testimony of the pMntiff, and the undisputed testimony of the wit- 
nesses he called, takes wholly from our considération in this case 
any question as to the alleged négligence of the servants of the 
défendant who were in charge of the train, and of the négligence 
of the se<;tion foreman prior and up to the time when lie and the 
section tands who were with him got off the hand car and on the 
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ground in time to get themselves off the track before the train 
reached the spot where the hand car was stopped. 

The only remaining question is, was the section foreman négligent 
in not giving the plaintiff an express order to desist from his effort 
to assist in getting the hand car olî the track, and to get himself ont 
of the way? The plaintiff, in his testimony, does not claim that the 
section boss gave him any direct order to assist in getting the hand 
car ont of the way. He says only, "It seems to me like a dream that 
I heard the boss say, 'Let's get her oft, boys; yonder cornes a train.' " 
It was the duty of the "boys" and of the foreman to "get her oiî" 
if they could with safety to themselves. That was, doubtless, the 
first idea in the mind of the plaintiff, and the inspiration of his 
"dream"; for the other section hands who were not struck do not 
testify to having heard it, and they doubtless would hâve so testifled 
if they had heard it. Wood says expressly that no orders were 
given, that he remembers, They ail did attempt to take the car 
off. The other three let go, and stepped out of the way in time 
to escape injury. The plaintiff failed to do this, and was badly hurt. 
He had been in the serTice of the railroad for periods aggregating 
16 months. Immediately before this time he had been engagea on 
this section of the road, and under this section foreman, for a 
period of seven months. For some time previously it had been a 
part of his work to set the brakes on the hand car. He did that 
duty well on this occasion. After hearing the foreman signal, he 
stopped the hand car almost immediately, before it advanced more than 
half the length of a rail. He was 36 years old. He says that he 
was tolerably stout and healthy. He says further: "If the fore- 
man had given me warning, I could bave gotten oiî. I could hâve 
stepped right back off the track." And again: "If I hadn't taken 
time to get the car oiî, it wouldn't hâve taken me more than a second 
or two to jump off on the south side." The manner and direction in 
which the hand car was moved made it easier for those who were 
at the rear end to keep themselves clear of the track than it was 
for the plaintiff, who was at the front end. But it is clear, from his 
own testimony, that there would hâve been no difficulty in his getting 
out of the way of the train, if he had tried to do so. His personal 
conditions and the time and opportunity were ample for this pur- 
pose. 

It thus appears that the only négligence he can impute to the 
défendant çompany is the failure of the foreman to direct him ex- 
pressly to let the hand car go, and to get himself out of the way. 
We think the obligation of the Company does not go to the extent 
of requiring it to furnish that degree of attention to the safety of its 
employés. Their safety would not be promoted by substituting the 
judgment of the foreman for the judgment of each individual under 
him as to the time and means of escaping a manifest péril. Such 
a rule would be utterly impracticable, and theref ore it cannot be 
required that the défendant should in that manner guard its employés 
against those dangers of which the employé can equally or better 
take notice, and can best guard himself. In some instances, where 
92 F.-36 
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the master, or an agent of a corporation wlio stands in the place of 
a master, gives an express order to an employé to do an act that 
requires Mm to incur imminent hazard, the servant will be justi&ed 
in submitting to the authority of the master, because he is pre- 
sumed to hâve superior expérience and judgment, as well as to 
occupy a superior position; and, as between the servant and the 
master touching the duty of the one and the liability of the other, the 
servant may yield his own judgment to that of his superior. In 
such a case the habit of obédience to orders — so necessary for the 
efficient conduct of ail important opérations — naturally checks the 
instant exercise of individual judgment in the employé. Railway 
Co. V. Duvall, 12 Tex. Civ. App. 348, 35 S. W. 699. In this case there 
is no évidence tending to show the giving of such a command, ex- 
pressly or by implication. The conditions are not made more fa- 
vorable for the plaintiff's claim by reason of the fact — conceding it 
fully to be a fact — that the foreman had on previous occasions, when 
taking a hand car off ont of the way of an approaching train, cau- 
tioned the hands not to get in a hurry, not to be too fast, that they 
had plenty of time, even though he spoke it "abruptly, and seemed 
like he got mad because the hands got in a hurry," and had, as the 
plaintiff says in his pétition, admonished the plaintiff for his haste, 
and for what the foreman termed unnecessary hurry in lifting the 
hand car from the track, or had on many such occasions told the 
the plaintiff not to be in fear, as he would always hâve ample time 
to get the hand car off the track. Such admonitions were both wise 
and kind, even if, in the exigency in which they were given, they were 
accompanied with an emphasis of manner which the plaintiff calls 
abrupt. The agitation of fear disturbs the judgment, and unneces- 
sary and improper "hurry does not make haste." The giving of 
such admonitions to the section hands did not express or imply a 
command, or even advice, to them to wait for the word from the 
foreman before looking out for their own safety. On the contrary, 
it assumes that on ail such occasions each person must take care for 
himself ; and on this occasion the foreman had a right to présume 
that the plaintiff, who had full knowledge that the train was there, 
and the danger impending, would look to his own safety, and get 
out of the way in time to escape in jury. We conclude that there is 
no proof in this case from which a jury of reasonable men, prop- 
erly instructed, could flnd, by inference or ôtherwise, that the injury 
received -by the plaintiff was caused, directly or proximately, by the 
négligence of the défendant or of its servants. 

We do not discuss hère any question touching the doctrine of 
fellow servants, either as matter of gênerai law or as aflected by 
the local statute, because, for ail the purposes of this case and of 
our présent argument, it may be conceded that the section foreman, 
in ail of hia relations to the plaintiff's injury, represented fully the 
défendant; so to speak, was the défendant. Still, in our view of 
the law, there is in this case no évidence tending to show on the 
part of the foreman any négligence that was the direct or proximate 
cause of the injury to the plaintiff. 

It has been said by the suprême court that: 
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"Decided cases may be found where it is held that, if there is a scintilla 
of évidence in support of a case, the judge is tound to leave it to the jury;, 
but the modem décisions hâve established a more reasonable rule, to wit, 
that, before the évidence is left to the jury, there is or may be in every case 
a preliminary question for the judge,— not whether there is literally no évi- 
dence, but whether there is any upon which a jury can properly proceed to 
flnd a verdict for the party producing it, upon whom the burden of proof is 
imposed." Commissioners v. Clark, !M U. S. 278. 

In a later case the suprême court say: 

"It is the settled law of this court that when the évidence given at the- 
trial, with ail inferences that the jury could justifiably draw from it, is in- 
sufticient to support a verdict for the plaintiff, so that such a verdict, if re- 
turned, must be set aside, the court is not bound to submit the case to the 
jury, but may direct a verdict for the défendant. And it has recently been 
decided by the house of lords, upon careful "considération of the previous 
cases in England, that it is for the judge to say whether any facts hâve been 
established by sutHcient évidence from which négligence can be reasonably 
and legitimately inferred; and it is for the jury to say whether, from those 
facts, when submitted to them, négligence ought to be inferred." Randalt 
V. Kailroad Co., 109 V. S. 478, 3 Sup. Ct. 322. 

In each of the cases just cited the trial judge had withdrawn issues 
from the jury by a peremptory instruction, and his action was- 
afiirmed by the suprême court. 

In Southern Pac. Co. v. Burke, 23 U. S. App. 1, 9 C. C. A. 229, and 
60 Fed. 704, we remarlced that the language bearing on this subject, 
so often cited with emphasis, is found in opinions atfirming the rul- 
ing of the trial judge, or reversing his décision when lie had improp- 
erly withdrawn the case from the jury; that of the great number of 
cases in which the question had been raised before the suprême 
court we then found only two which had been reversed, in which tbe 
trial judge had refused to withdraw the case from the jury. Thèse 
two were Steamship Co. v. Merchant, 133 U. S. 375, 10 Sup. Ct. 397, 
and Armour v. Hahn, 111 U. S. 313, 4 Sup. Ct. 433. Further on in 
our opinion we noticed at considérable length the reasons which, 
in our judgment, should induce trial judges to indulge in the exer- 
cise of a libéral discrétion in deciding before verdict that the proof 
in the case on trial will support only one conclusion, and directing 
the jury to find accordingly; and that, while this discrétion is a 
légal one, and is the subject of review, appellate courts ought, a» 
far as may be. to sustain its exercise. 

In Eailroad Co. v. Thomas, 23 U. S. App. 37, 9 C. C. A. 29, and 
60 Fed. 379, we used this language: 

"We are constrained to hold that the provision of our constitution which 
gives parties to an action at law the right to a trial by jury embraces eveu 
parties who bring actions at law against railroad corporations, and that the 
persistent effort to push précédents to the point of requiring trial judges ta 
décide as questions of law the issues most commonly joined in cases where 
the recovery for personal injuries is sougbt should not be encouraged." 

In Railway Co. v. Patton, 23 U. S. App. 319, 9 O. C. A. 487, and 61 
Fed. 259, we used this language: 

"The exception to the charge of the court and to the refusai of the requested 
charge havlng served to bring uj) in the bill of exceptions a full statement 
of ail the évidence given on the trial, it appears from the face of the record 
that there was no évidence to sustain the judgment of the circuit court. It 
is thus manifestly erroneous, and must be reversed." 
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In Southern Pac. Co. v. Jolinson's Adm'x, 44 U. S. App. 1, 16 C. 
0. A. 317, and 69 Ped. 559, in wMch Mr. Justice McEenna (tlieu 
senior circuit judge) presided, and concurred in the judgment, the 
case was reversed upon tlie ground of the insufficiency of the évi- 
dence as contained in the bill of exceptions to justify the court iu 
submitting the case to tlie jury at ail; the circuit court of appeals 
for the Ninth circuit saying: 

"We think, upon tlie évidence as presented in the record, tliat tlie judge 
should hâve instructed the jury to find a verdict for the défendant. ïhe 
judgment of the circuit court is therefore reVersed." 

In Southern Pac. Co. t. Burke, supra, the senior circuit judge, in 
a dissenting opinion, said : 

"I do net understand that my views of the law in regard to the respective 
provinces of the trial judge and the jury are at ail ont of accord vi'ith those 
of the suprême court, or that I difCer wlth my associâtes In this court except 
with regard to the application of the conceded rules on the subject. What 
I insist upon is that where, under the law, the duty of the trial judge is to 
direct a verdict, this court, In reviewing the case properly shown by the 
record, should meet the fuU measure of its responsibilities, and that in sucli 
a case it is not sufflcient to fall bacls on the trial judge's opinion as eonclusive 
that reasonable men may fairly difCer as to the effect of the undisputed évi- 
dence in the case; and In this connection ît is proper to say that the obser- 
vations of the court as to the frequency of personal injury suits, the sklU 
and acumen with which each side is presented, the what used to be callert 
champerty prevailing at the bar, and the gênerai surroundings on the trial 
of such cases,— ail, it is intimated, creating an atmosphère of préjudice above 
which the trial judge may not always rise,— instead of being an argument in 
favor of giving gréât weight to the ruling of the trial judge, who is frequently 
called upon to act on the spur of the moment, without sufflcient opportunity 
to analyze and fully weigh the testimony, rather point the other way, and 
really furnish a strong reason, if one is neeessary, wliy this court should look 
well into every properly presented case of complaint, and see that the trial 
judge neither trenches on the legitimate province of the jury, nor mistakes 
nor neglects nor abdicates his duty as judge to the préjudice of the parties." 

Though this language is in a dissenting opinion, the conclusion 
which it announced does not differ from the views entertained by 
the court as then constituted, and that conclusion has always been 
concurred in by this court. 

We deem it unnecessary to notice any of the questions raised by 
the other assignment of error. The views we hâve already expressed 
will indicate to the circuit court the action proper to be taken on 
such questions as will probably arise on a new trial. Holding that 
the trial judge should hâve instructed the jury to return a verdict 
for the défendant, the judgment of the circuit court is reversed, aiid 
the cause is remanded to that court, with direction to award the 
défendant a new trial. 
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FIEST NAï. BANK OF CHICAGO v. MITCHFJ.L et al. 

(Circuit Court of Appoals, Second Circuit. Jlarch 1, 1809.) 

No. 35. 

GUARANTY BY MaKRIED WoMAN — VaLIDITY — CONFLICT OF LaWS. 

Where a married woman in Connecticut executed and delivered to lier 
husband, there, a guaranty, to enable him to obtain crédit from plaiutitï, 
in Illinois, to whom the husband sent it by mail, tlie contract is to be gov- 
erned by the Illinois law, and is therefore binding on hor, thougli she was 
incapacitated from making it by the laws of Connecticut. 

Lacombe, Circuit Judge, dissenting. 

In Error to the Circuit Court of tiie United States for the District 
of Connecticut. 

Wm. C. Case and Percy S. Brjant, for plaintifE in error. 

Théodore Maltbie and Frank L. Hungerford, for défendants in 

error. 

Before WAIJ^ICE, I^VCOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This action was tried in the court be- 
low (84 Ped. 90) without the intervention of a jury, and, upon the 
facts set forth in the stii)ulation of the parties and found by the 
court, there should hâve been a judgment for the plaintifC for the 
sum indemnified by the guaranty signed by the défendant H. Dru- 
silla Mitchell, if she, being a married woman, was compétent to make 
the contract. In deciding ad verse ly to the plaintifï the court below 
followed the décision of the suprême court of Connecticut in Free- 
nian's Appeal, 68 Conn. 533, 37 Atl. 420, upon the same facts, iS a 
suit brought by the plaintiff subséquent to the in'esent action to 
establish the guaranty as a deniand against the estate of the défend- 
ant in insolvency. 

The question in the case is whether a guaranty payable in the 
state of Illinois, and delivered to the plaintif! there, signed by a 
married woman, at her domicile, in Connecticut, to enable her hus- 
band to procure crédit with the plaintifE, delivered by her to her 
husband, and sent by him by mail to the plaintiff, is a valid contract; 
she being disqualified by the law of Connecticut from making a 
contract as surety, and authorized to do s« by the laws of Illinois. 
In other words, the question is whether the incapacity to contract by 
the law of the state of a person's domicile attaches to his contractual 
act in another state, where the disability has been removed. This 
question has been much considered by commentators upon private 
international law, and has encountered the divergence of opinion 
which so frequently characterizes their essays. We shall not under- 
take to rehearse their views or summarize their conclusions, or to 
discuss the question upon principle. It has been considered and de- 
cided in respect to the incapacity of coverture and minority several 
times by the courts of this country, and uniformly with the same 
resuit, except in FreemaH's AppeaL The previous authorities are 
collated in Milliken v. Pratt, 125 Mass. 374, and the opinion delivered 
is such a complète exposition of them that other références are un- 
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necessary. That judgment détermines the précise question pre- 
sented in this case. In that case the plàîUtifEs sued, in Massachusetts, 
a married woman, domiçiled there, whp had signed a guaranty for 
her husband, intended to be used by him to obtain crédit with the 
plaintiffs at Portland, Me. She delivered it to her husband at their 
home in Massachusetts, and he mailed it there to the plaintiffs, in 
Portland; and the plaintiffs receited it at Portland shortly after. 
By the law of Massachusetts at the time, a married woman was 
incapacitated to make such a contract. By the law of Maine, she 
was not. The court decided that the contract was made in Maine, 
and controlled by the law of that state; that, as regarded the capaci- 
ty of the défendant, its validity depended upon the law of that state ; 
and that, as the law of Maine authOrized a married ^^oman to bind 
herself by such a contract, it was a valid contract, and the plaintiffs 
were entitled to recover. 

A case exactly coïncident in its facts with the présent case, and 
with Milliken v. Pratt, is Bell v. Packard, 69 Me. 105, except that, 
instead of signing a guaranty, the défendant in that case signed a 
note as surety for her husband. The court decided that the note 
was a Maine contract, and obligatory upon the défendant. 

Thèse adjudications proceed upon the considérations that the in- 
strument was not effective for any purpose until delivered to the 
party for whose benefit it was prepared, that the place where it 
became operative was the place where, the contract was made, and 
that the disqualification of the married woman in the state of her 
domicile did not accompany her in making a contract in a state 
where the disqualification had been removed. They are a consistent 
an^jlogical application of that fundamental and most important rule 
of private international law, that a contract valid by the law of the 
place where it is made is valid everywhere. 

In Bowles v. Field, 78 Fed. 742, a married woman domiçiled in 
Indiana went to Ohio, and there exeçuted notes as surety for her 
husband; she being incapacitated from making such contracts by 
the law of her domicile, but not by the law of Ohio. The court held 
the contracts valid, aifirming the gênerai proposition that the con- 
tract of a married woman, valid by the law of the place where it is 
made, is valid and binding upon her, notwithstanding that by the 
law of her domicile she is incapacitated from making such a con- 
tract. 

Thèse judgments meet our approval, and, upon their authority, we 
are of the opinion that the court below should hâve adjudged in 
favor of the plaintiff. 

In Freeman's Appeal the court conceded that the guaranty was a 
contract made in Illinois. It based the décision upon the ground 
that the défendant could not constitute her husband her agent in 
Connecticut to deliver the instrument. The court used this lan- 
guage: 

"Had Mrs. Mitchell been wlthin the state of Illinois when she signed the 
guaranty, it may be that her personal présence would hâve so far made her a 
résident of that state as to subject her to its laws, in respect to acts done 
within its jurisdlction. But, as whatever was done in Illinois to bind hér to 
the bank was done under an ageney constituted In Connecticut, it Is the law 
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of Connecticut whicli must détermine as to the autliority of the agent; ami 
so as to the validity of the obligation whlcli lie, as such, undertook to imiwse 
upon her by delivery in Chicago of the paper signed by her in Bristol." 

Inasmuch as the only "ageiicy constituted in Connecticut," or tlie 
only necessary agency, was the intrusting her husband with a letter 
for deposit in the mail, we thinli the reasoning of the learned court 
to be ingenious, rather than convincing. The interposition of such 
an agency was not regarded of suflficient importance to require com- 
ment in Milliken v. Pratt or Bell v. Packard. 

It is to be observed that the state court did not consider the con- 
tract one which ought not to be euforced, because violative of the 
policy of the state. Indeed, by the statute of 1877 (Gen. St. Conn. 
§ 2796) as to women subsequently married, the disability to make 
such a contract no longer exists. 

We are extremely reluctant to differ with the suprême court of 
Connecticut in a case involving the sanie facts, between substantially 
the same parties, not only because the opinion of that learned tribu- 
nal is always entitled to great considération, but also because it is, 
in a sensé, unseemly that there should be diverse judgments under 
such circumstances between a fédéral court sitting in that state and 
the highest cour-t of the state. But the case is one which concerns 
the rights of a citizen of Illinois, acquired before the décision of the 
state court; and its décision dépends, not upon the construction of 
local laws, but upon the application of the principles of gênerai 
jurisprudence. In such cases the fédéral courts are in duty bound 
to exercise their own independent judgment. 

In view of the décision of the suprême court of Connecticut, we 
should be glad to certify the question which we hâve thus considered 
to the suprême court for its instructions; but we do not feel author- 
ized to do so, especially as that tribunal, under the power to issue a 
certiorari, can review our judgment, if it sees fit. 

The judgment is reversed, with instructions to the court below to 
render a judgment for the plaintifE for the amount due by the terms 
of the guaranty. 

lACOMBE, Circuit Judge, dissents. 



SWIFT & CO. V. SHORT. 

(Circuit Court of Appeals, Eighth Circuit. March 6, 1899.) 

No. 1,081. 

1. WlTNESSES— DiSAQBEEMENT— IMPEACHMENT. 

While a litigant may not impeach the gênerai charaeter of his own 
witnesses, yet this rule does not prevent him from showing the verity 
of any fact which he wlshes to establish. When witnesses ealled In his 
behalf disagree as to a particular fact, the testimony of neither is con- 
clusive; and thls, though the party to the suit be one of the witnesses. 
3. Injdbt — Mastbr and Servant— Contkibutory Négligence— Question for 
Jury. 

PlaintifC, who was ordered to take charge of defendant's dynamo de- 
partment, was injured by the detachment of a defective brake on one of 
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tKe dynamos. He testlfled that he wa^ Ignorant of that kind of ma- 
chinery, ànd had no knowledge of fixe defect, while defendant's witnesses 
testified that he knew o£ the defect, and superintended its repair on the 
day of the iujury, and that he was told by the machinist , that it had not 
been properly repaired. Held, that the case was properly submitted to 
the jury on the issue of defendant's contributory négligence. 

3. Samb— Rkspondbat Sdperior. 

Where plaintlfC, superintendent of defendant's dynamo d«partment, was 
injured because of the defective repair of the machinery by other ma- 
chinists in defendant's employ, whlch repajr was neither done by plaiutilï 
nor under his supervision, the rule of respondeat superior applies, and 
plaintifC is entitled to recover. 

4. Same— Instrdctions— Hakmless Errob. 

In an action for injuries reeeived by a superintendeût of defendant's 
dynamo department, by the detachment of part of the machinery, the court 
instructed the jury that if it was plaintiff's duty to attend to keeping the 
machinery in a safe condition, or if he liad knowledge before the injury 
that it was unsafe or dangerous, "and was at the same time conscious of 
his ignorance of that kind of machinery, how to operate and repair it," 
and yet elected to run it, or to repair it, and take the hazard of Injury, 
he could not, recover. Eeld that, the charge as a whole not being mislead- 
ing, the clause q'uoted In that instruction, if erroneous, was harmless. 

In Error to the Circuit Court of tlie United States for tlie Western 
District of Missouri. 

O. H. Dean (William Warner, James Gibson, W. D. McLeod, and 
Haie Holden, on the brief), for plaintifl in error. 

Frank P. Walsh (F. F. Eozzelle and William P. Borland, on the 
brief), for défendant in error. 

Before CALDWELL, SAKBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This isa suit for personal injuries which 
was brought by Walter C. Short, the défendant in error, against 
Swift & Co., a corporation, the plaintiff in error, the injuries com- 
plained of having been sustained while Short was an employé of the 
défendant company. The évidence showed, without substantial con- 
tradiction, that while the plaintiff below was in temporary charge 
of the dynamo room in the défendant company's packing-house plant 
located at Kansas City, Kan., during the absence of the regular 
foreman, an iron shoe, which formed a part of a friction clutch, flew 
off from a rapidly revolving wheel, to which it was attached for the 
purpose of serving as a brake to the wheel, striking the plaintiff in 
the head, and inflicting severe injuries; that, for two or three days 
prier to the accident, there had been a crack in the shoe, or in one 
of the arms by which it was held in place, which fact was known 
to those persons in the defendant's service whose duty it was to cause 
the same to be repaired; that on the day of the accident, and prior 
thereto, an attempt had been madé to remedy the defect in the clutch, 
by wiring it so as to hold the shoe securely in place, which work had 
not been properly done; and that, shortly thereaftèr^ one of the shoes 
which formed a part of the clutch flew off, with thé resuit here- 
tofore stated, There was a controversy before the jury as to whether 
the defective wiring last referi*ed to was done by the plaintiff him- 
self or under his direction, or whether it was, done by other em- 
ployés in the défendants service, without the plaintiff 's knowledge. 
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The plaintiff testified in his own favor, and in substance, that he kad 
been ordered to take charge of the dynamo room on the day of the 
accident, during the temporary absence of the regular foreman; that 
he took charge thereof, in pursuance of such order, in the afternoon 
of that day; that shortly after assuming charge of the same, and 
while standing in line with the wheel to whieh tlie clutch was at- 
tached, which was then in rapid révolution, the shoe flew oiï, and 
inflicted the injuries complained of ; that, previously to the injury, he 
had not assisted in wiring the clutch, and was not aware of any 
insecurity in the machinery of which he had been appointed to talce 
charge. On the other hand, the défendant company offered évidence 
which tended to show that the plaintiff took charge of the dynamo 
room some time during the forenoon of the day of the accident, in- 
stead of during the afternoon; that he was advised, at the time of 
assuming charge of the room, that the fastenings of the clutch were 
insecure; that he was directed to stop the machinery at noon, and 
examine the clutch; that he did so. and, finding the shoe insecure, 
tried to fasten it with wire; that the wiring was not done in such 
a way as to render the shoe secure, and that he was advised of that 
fact by the machinists who assisted in the opération, and who worked 
under his directions. 

As the issue of fact last explained was the only one concerning 
which there was any serious conflict in the testimony, and as the 
verdict was in favor of the plaintiff, we are satisfled that the jurj' 
found that the plaintiff did not assist in wiring the clutch, and was 
not responsible for its condition at the time of the accident. It is 
contended, however, that the trial court should hâve directed a ver- 
dict against the plaintiff because of his contributory négligence, or 
voluntary assumption of a known risk, and that an error was com- 
mitted in refusing such an instruction. The sole basis for this con- 
tention seems to be that the plaintiff was concluded on this issue 
by the évidence of certain of his own witnesses. It is not denied 
that the plaintiff's own testimony, if crédible, exculpated him from 
ail blâme; but it is said, in substance, that inasmuch as two of his 
witnesses— one of them being the foreman of the dynamo room, whom 
the plaintiff had temporarily superseded on the day of the accident 
— ^made some statements while on the stand which are in apparent 
conflict with some of the plaintiff's statements, and whieh also tended 
tocorroborate the évidence of the defendant's witnesses, therefore 
the plaintiff's évidence which showed that he was free from ail blâme 
ghould hâve been disregarded, and treated by the trial court as whoUy 
undeserving of crédit. Concerning this claim, it is sufiScient to say 
that we are not aware of any such rule of évidence as counsel for 
the défendant company hâve invoked. A litigant may not intro- 
duce testimony for the purpose of showing that the gênerai char- 
acter for truth and veracity of one of his own witnesses is bad, but 
this rule does not go to the extent of preventing him from showing 
the verity of any particular fact or transaction which he wishes 
to establish. He may call witnesses to prove a particular fact, al- 
though their évidence with relation thereto contradicts the testimony 
of other witnesses who hâve previously testified in his favor with 
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refereùce to the same transaction. Moreover, under some cîrcum- 
stances, where a party has been deceivèd by one of his witnesses, who 
bas given testimony wbicb was unexpected, the better view is that 
the party so deceivèd may impeach the witness to the extent of show- 
ing that the statements inade by him on the witness stand are con- 
trai-v to those made by hinï'before the trial or before he was sworn. 
Phil. & A. Ev. pp. 904, 905; Greenl. Ev. (lôth Ed.) §§ 443, 444, and 
cases there cited; Meihuish v. Collier, 15 Q. B. 878; Hemingway 
V. Garth, 51 Ala. 530. In short, when witnesses called in behalf 
of either party disagree among themselves as to a particular fact 
or transaction, the testimony of neither is to be accepted as absolutely 
conclusive; and this rule applies as well where a party to the suit 
is one of the witnesses, and has testiâed in his own favor. In ail 
such cases it is the province of the jury to détermine, in tlie light 
of ail the facts and circumstances as developed by the proof, who 
is most worthy of credence. In the présent case, the accident had 
occurred several years before the trial, and it is not surprising that 
the recollection of the witnesses varied somewhat as to the détails 
of the occurrence. None of the witnesses can be said to hâve agreed 
exactly in their statements as to time, place, and circumstance, when 
their statements are viewed critically; and yet, when ail the évidence 
is considered, and due allowance is made for the length of time that 
had elapsed since the accident, it is easy to reacli a rational conclusion 
upon the issues involved in the case, without being compelled to reject 
the testimony of any witness as entirely false or untrustworthy. 
The case was one for the jury upon the issue of contributory négli- 
gence, and no fault can be found with the trial court for submitting 
the case to the jury. It would hâve erred had it acted differently. 

It is furthermore insisted in the brief that, in any event, the plain- 
tiff should not hâve recovered, because the defective wiring of the 
shoe, if not done by direction of the plaintiff himself, was at least 
done by his fellow servants, and that the défendant cannot be held 
respoDsible to the plaintiff for their négligence. The conclusive an- 
swer to this suggestion is that, if the wiring was done by other per- 
sons in the defendant's employ, and was neither done by the plaintiff 
nor under his supervision, then, in the matter of making such repairs, 
such other servants were performing a personal duty which the 
master owed to the plaintiff, and the rule of respondeat superior 
applies. Balch v. Haas, 36 U. S. App. 698, 701, 20 C. C. A. 151, and 
73 Fed. 974; Minneapolis v. Lundin, 19 U. S. App. 247, 249, 7 C. 
C. A. 344, and 58 Fed. 525; Railroad Co. v. Keegan, 160 U. S. 259, 
264, 16 Sup. et. 269. 

This brings us to the final contention that there was error in the 
court's charge. That part of the charge in which the error is sup- 
posed to inhere was as foUows: 

"Testimony has been inti-oduced tendiiig to show that it was the duty of the 
plaintiff himself, after he became temporary foreman In that department [the 
dynamo department], in place of Powers, to attend to keeplng the machinery 
in a reasonably safe condition, and that he knew persoaally, and had been ad- 
vised before the injury, of the. defective condition of the clutch on the puUey 
which afterwards injured him, and was advised by différent persons of , skill 
and expérience in the repairing of such machinery that it was unsafe and dan- 
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;gerous. And he, Wmself, lias testifled, in substance, tliat he was not skilled 
In macllinery of that kiud, or in tlie repairing or running of tlie same. Now, 
If you believe it to be true that It was hls duty, after becoming foreman, to 
attend to keeping the machinery saf e, or that he knew bef ore he was hurt, 
either personally or from information, that it was in a broken and détective 
condition, and was advised by others having skill and expérience in sucli 
matters that it was unsafe and dangerous, and was at the same Urne conscious 
of his ignorance of that kind of machinery, how to operate and repair it, and 
yet, notwithstandicg, elected to ruu it, or to repair it and run it, and take the 
risk and liazard of injury, then lie sliould not recover. This is true, gentlemen, 
witliont référence to whether the défendant was négligent in not keeping the 
machinery in a reasonably safe condition. For, if the master failed in that 
regard, plaintiff caunot complain, and recover, unless he has beeu injured by 
reason of that failure. He cannot, in other words, with a knowledge of the 
fact that the master has been négligent, and after being warned of danger by 
reason thereof, voluntarily go on and take the chances of injury, and then be 
heard to say that he woulcl not hâve been injured if the défendant liad not been 
négligent. TJnder such conditions, the law holds hiin to hâve assumed the 
risk, and discharges the master from liability." 

The court, in its charge, before giving the aforesaid instruction, 
had recited the substance of the plaintifE's évidence as given on the 
trial, saying that he liad testiâed that he was ignorant of the condi- 
tion of the clutch prier to tlie accident; that no one had informed 
him prier thereto that it was cracked and had been bound with wire; 
that he had taken charge of the dynamo room recently, and had only 
been in the room a short time when the accident occurred, and that he 
was engaged in repairing a belt, the machinery being in opération, 
when he was struck and injured. After thus reciting the plaintifE's 
évidence in substance, the court instructed the jury that if the 
plaintiiï's statements were true, and if the défendant company knew, 
or by the exercise of reasonable care could hâve known, of the de- 
fective condition of the clutch when it placed the plaintiff in charge 
of the dynamo room, then the plaintiff should recover. In no part 
of the charge, however, was any permission or direction given to 
the jury to return a verdict for the plaintiff' unless they found and 
believed that the plaintiff was in fact ignorant of the condition of 
the clutch, and ignorant of the fact that it had been wired, up to 
the moment of the accident. The portion of the charge above quoted 
of which error is prédicat ed is taken from that part of the charge 
whieh presented the defendant's view of the case, and was intended 
to state the défense on which it chiefly relied; the objectionable part 
of it being that clause which we hâve italicized. The trial court' s 
attention was not called to the objectionable clause, nor was it 
excepted to at the time. If there was an error in the charge, in the 
respect above indicated, which was saved in such a way that it ean 
be reviewed, then it was only saved by an exception to the refusai 
of the court to give two instructions that were asked by the défend- 
ant, which instructions embodied the substance of that portion of the 
charge above quoted, omitting only the objectionable clause which 
is in italics. We are of the opinion that, if there was error in the 
charge in the respect complained of, and if it was saved in a man- 
ner which renders it reviewable, it must be regarded as immaterial, 
and not of suflBcient moment to justify a reversai. As we hâve 
before remarked, under the instructions given for the plaintiff, upon 
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whom restèd the burden of the proof, and who was bound to make ont 
bis çasfe on tbe lines indicated by the trial court, the jury were plainly 
instructed that he would only be entitled to a verdict in the event 
that they believed his statement that he was ignorant of the condi- 
tion of the clutch when he took charge of the dynamo room, and was 
ignorant of the fact that it had been bound up with wire. It must 
be presumed, in support of the judgment, that the jury obeyed this 
instruction, and found the facts as therein stated to be true ; in whicli 
event, as a matter of course, it is immaterial that the court, in stat- 
ing the facts which would support the plea of contributory négligence, 
imposed upon the défendant tlie duty of showing, among other things, 
that the plaintiff was "conscious of his ignorance of that kind of 
machinery, and how to operate aiid repair it." The clause of the 
charge which has been criticised was probably due to inadvertence, 
and the court's attention should hâve been called to it at the time, 
if counsel regarded it as of any importance, and intended to rely 
upon the alleged error. We are unable to see, however, that it could 
possibly hâve done any harm ; and, when a charge as a whole is not 
misleading, it is not a suificient ground for reversai that some of the 
language found therein was not so nicely chosen as to defv critlcisni. 
Railway Co. v. Burr (Cir. Gt. App. 3d Cir.) 91 Fed. 351. ïhe judg- 
ment below is therefore afflrmed. 



JAMES B. CLOW & SONS v. BOLTZ. 

(Circuit Court of Appeals, Sixtli Circuit. Marcli 7, 1899.) 

No. 610. 

1. Mastbr akd Servant— Dangbrous Place to "Work— Rbcipbocai. Ddties. 

An employé has a riglit to présume, wlien directed to worlc iu a par- 
ticular place, that reasonable care has been exercised by tlie employer 
to see that such place is safe, and is not négligent in relying on such pre- 
sumptlon, unless a danger is obvious and should be known to a reasoua- 
bly prudent employé; and for that reason the degree of care recjuired 
of the employer is greater than that required of the employé, and the 
employer may be , chargeable with négligence in failing to ascertain a 
danger, where the employé is not. 
3. Samb — Action by Servant for Ikjdbies — Assumption of Risk. 

Where the manner of using a machine with which an employé was re- 
quired to work, and by which he was injured, appeared, iu the light of 
facts disclosed after the hajury, on the trial of an action by the employé 
for damages, to hâve been obviously dangerous, but the question of its 
safety had been called to the attention of the employer, who continued 
the use, and the machine had been so operated for some time without 
injury to any one, the question of whether the employé, who was a com- 
mon laborer, had assumed the risk, was one for the jury. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

This was a suit at law for damages for Personal injury. ïhe plaintiff was 
employed by the défendant, a corporation engaged in the manufacture of 
cast-iron pipe. The pipe is made by pouring the molten métal into a mold. 
The mold is made by sinking a hole deep into the ground, lining it properly, 
and then inserting in this hole a heavy core. The core is removable. It is 
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<;yliDdrieal in form, and hollow, with short projections or lugs at each end, 
upon which it is hung or steadied. The eore is bound round with hay, which 
is, in turn, covered with mud, and haked in an oven. It has to be removed 
from the oven to the pit, and baclc again, at short periods of time. It is 
carrijed on a car running upon a railway track about 35 feet long. The 
injury to the plaintiiï was ocoasioned by the falling of one of thèse cores 
from the .car or trnck, upon which it was being carried, onto the shoulders 
and back of the plaintiff. The cores vary in size according to the size pipe 
to be made. The core which fell in this instance was a core for a 24-iuch 
pipe. The truck upon Avhich the core was carried was made to carry two 
36-inch cores and two 20-inch cores. The cores were about 14 feet in length. 
The truck was a rectangular iron frame, made of railroad iron, on four 
wheels. At «ach end was a framework or racli supporting the two 38-inch 
c-ores, and on this rack, and rising above it, were two standards, supporting 
the two 20-inch cores. The 30-inch cores were on the outside of the car, 
while the 20-inch were In between the two 36-inch cores, but above them. 
The racks were not pivoted to the cars, nor the standards to the raeks. The 
legs of the racks straddled the frame of the cars, and the legs of the stand- 
ards straddled the frame of the racks. The 20-inch cores on the standards 
were about 6 feet from the ground, and weighed 3,000 pounds eacli. The 
bases of the standards were broader than their tops, which had grooves. 
jnto which the axial lugs of the cores Jitted somewhat loosely. The stand- 
ards had been made to carry but 20-inch pipe. They seem to hâve been strong 
enough to carry 24-inch pipe, t>ut when 36-inch pijie were put upon the 
same car, whiclî was but four feet wide, it was found that the standards, if 
pushed close together, would not be far enough apart to c'ari'v tlie 24-inch 
cores without chafing the surface of one against that of the other. As the 
object of baking in the oven was to prevent this surface from aiwading. it 
became necessary to prevent the two cores from rubbing together. Accord 
ingly, with tlie lînowledge and by tlie direction of the superintondent and 
managers of the défendant compnny's works, wedges were inrroduced under 
the inner side of each standard, so as to topple tlie standard out a little from 
the perpendicular line. In that way, by using wedges on both standards of 
suttLcient thickness. it was possible to swing the 24-inch cores far enougli 
away from each other not to rub. The cores were loaded onto and off the 
car by means of crânes, after they had been properly prepared with hay and 
mud. The car was pushed up an incline into tlie ovens, where the cores 
were baked. After they Avere suthciently baked, the men ojierating the car, 
b.T means of hooks, pushed and pulled the car slowly down tlie slightly in- 
clined track to the pit. It was the duty of one of the men to pull, and ai 
the same time to carry a wedge to put tmder the front wheel of the car, to 
prevent its running into the pit. This duty was assigned to the plaintiff, 
John Boltz. He was a common laborer, who had worked in the foundry foi- 
six moiiths. Ho wnn sometimes ealled the "flrst laborer" of the gang. His 
duties were to assist in loading and unloadlng the cores, in pushing them in 
and out of the oven, and in other common labor. The gang was in charge 
of the core maker, who was an expert in covering and baking the cores. The 
car had been nsed for six months, carrying cores for smaller-sized pipe, 
without any accident whatever. About eight dnys before the accident, how- 
ever. lieavy orders were received for 36-iiich pipe; and, in order to obviate 
the ditïicul'ty of the use of thèse cores with the 24-inch cores on the same car, 
the wedges already spoken of were introduced. against the prétest of the 
eore maker, who said they were not safe. The eore maker adjusted the 
wedges. The railway track consisted of two ordinary rails, 30 feet in length, 
supplemented by two rails 6 feet in length. At the joint of the long and 
short rail on the west side there was a dépression in tlie ground. so that one 
rail sat higher than the other, and gave a jolt to the passiiig car. This de- 
fect was known to the plaintiff, but an attempt had been made to remedy it 
by putting an iron plate underneath the joint to hold the two ends level. The 
great weight of the évidence seems to show that this joint was not the cause 
of the accident, but it was not of such a character as to justify the court in 
taking that issue away from the jury. The learned trial judge delivered an 
elaborate charge, in which he made very clear distinctions between the lia- 
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billty of the défendant to the plaintiff for négligence In the discharge of the 
•dutles -whlcli tlie master owes to the servant, of furnistiing reàisonably safe 
appllances, tools, and machinery with whieh to worlj, and tlie nonliability 
«f tlie master for injuries caused by the négligence of the fellow servants of 
him who is injured. He left the question to the jury to say whether the 
car, as constructed, with the wedges, was a machine which a reasonabiy pru- 
dent employer would furnish to his servants to be used in his business. He 
further charged the jury that if the dangerous character of the machine 
Tvas s6 obvions that an ordinarily intelligent laborer of the class of labor- 
ers to which the plaintiff belonged must or should hâve observed its danger, 
and the plaintiff nevertheless continued in the employ of the master wlthout 
complaint, he assumed the risk incident to such employment, and was guilty 
■of contributory négligence, should injury oecur. He left the question to the 
jury, for them to décide, as follows: "And thèse are the questions for you 
to décide: (1) Was the unfitness and unsafety of this truck and thèse appll- 
ances on this occasion, if you flnd them unfit, such a defect and danger as 
was known, or ought to hâve been known, to an ordinarily prudent and careful 
employer? (2) If you flnd that the employer was négligent in this regard, 
were the defects and danger of a character that an ordinarily intelligent 
employé should, under the circumstances, hâve known and realized them? 
If both thèse questions are answered in the affirmative, the plaintiff cannot 
recover. If the tirst be answered in the aflirmative and the second in the 
négative, the plaintiff can recover. If both be answered in the négative, the 
plaintiff cannot recover, for then it would be one of those inévitable accidents 
for which nobody was responsible." There were other questions arising in 
tlie case, but they were of such minor importance that the court did not 
think it necessary to consider them. 

Wilcox & Friend, for plaintiff in error. 

J. P. Wilkin and James M. Williams, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge (after stating the facts as above). The law 
governing the reciprocal duties of employer and employé with réf- 
érence to the safe condition of the place where the employé is to 
work, or of the machinery and tools with which he is to do his work, is 
well settled. It is the duty of the employer to exercise ordinary 
care to provide and maintain a reasonabiy safe place in which the 
employé is to perform his services, so that the employé shall not 
be exposed to unnecessary and unreasonable risks. The employé 
has the right to présume, when directed to work in a particular 
place, that reasonable care has been exercised by his employer to 
see that the place is free from danger, and, in reliance upon such 
presumption, may discharge his duties in such place, unless there 
are obvious dangers which would lead a reasonabiy prudent em- 
ployé either to refuse to work in the place, or to make complaint of 
the same to his master. If, however, the danger is not actually 
known to the employé, or would not become known to an employé 
of reasonable prudence performing the duties imposed on him, he 
cannot be charged with contributory négligence in the happening of 
an injury to him by reason of the condition of the place in which he 
Works. Norman v. Eailroad Co., 22 U. S. App. 505, 10 C. G. A. 617, 
and 62 Fed. 727. In the case last cited, we referred to the clear 
and comprehensive statement of the law by Judge Sanborn, spcak- 
ing for the Eighth circuit, in the case of Rallway Co. v. Jarvi, 10 U. 
S. App. 439, 448, 3 C. 0. A. 436, and 53 Fed. 68. In that case the 
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plaintiff was a miner, who was injured by the falling of a large stone 
Irom the roof of a mine; and the question was whether the plain- 
tiff had been reckless, in not knowing or discoverlng the dangerous 
condition of the roof from which the stone fell. The learned judge, 
spealdng of the obligation of the servant, said: 

"He caiinot recklessly expose himaelf to a known danger, or to a daiigev 
whicli an ordinarily prudent and intelligent man wotild, in liis situation, liave 
apprehended, and then reeover of the master for an injury wliich liis own 
recklessness lias eaused. * * * But the degrees of care in the use of a 
place iu which work is to be donc, or iu the use of other instrunientalities 
for its performance, required of the master and servant in a particular case, 
may be, and generally are, widely différent. Each is reciuired to exercise 
tliat degree of care in the performance of bis duty -whicli a reasonably pru- 
dent person would use under like circumstances; but the circumstances iu 
which the master is placed are generally so widely différent from tbose sur- 
rounding the servant, and the primary duty of using care to furnish a rea- 
sonably safe place for others is so much higher than the duty of the servant 
to use reasonable care to protect liimself iu a case where the primary duty 
of providing a safe place or safe machinery rcsts on the master, that a rea- 
sonably prudent person would ordinarily use a higher degree of care to kec]) 
the place of work reasonably safe, if placed in the position of the master 
who furnishes it, than if placed in that of the servant who occupies it." 

The only point upon which we feel the slightest doubt in this case 
arises upon the motion which was made by the défendant, at the 
close of the plaintiff's évidence, to talvc the case away from the jury 
and direct a verdict for the défendant, on the ground that the plain- 
tiff must hâve known the dangers incident to the use of the machine 
from the use of which the injurj' happened, and must therefore hâve 
assumed the risk. Now that the accident has happened, now that 
the measurements are given, now that the weight of the cores is 
accurately known, now that the narrow range of the point of equi- 
librium in the standards, with the use of the wedges, is clearly 
shown, it may be difflcult to understand liow any one with the slight- 
est knowledge of mechanics could fail to appreciate the dangers 
arising from the use of this car with the cores adjusted as they 
were. But it must be borne in mind that the plaintiff was a com- 
mon laborer, that the question of the safety of the machine had 
been brought to the attention of the superintendent and managers 
of the foundry, that the car had been operated for six months with- 
out injurj-, and that the plaintiff had a right to assume that his 
master would exercise due care in his behalf in keeping the machin- 
ery and appliances safe. In the light of thèse considérations, we 
cannot say that the question of plaintiff's négligence, or the question 
of the amount of risk which he assumed, was not a question for the 
jury. It was left to them, with the proper and discriminating state- 
ments of the law, and applications of the law to the facts. The 
jury found that the circumstances were such that he was not char- 
gea with the knowledge of the danger incident to the use of that 
machine. We do not think the course of the court, in leaving this 
issue open to be settled by the jury, was erroneous. 

It is argued further that the plaintiff was guilty of négligence in 
running by the side of the car at the time of the injury, — a place 
from which he had been warned by his superior, it was said. The 
question whether he had been warned from this place, and whether 
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it was négligence in him to be there, and, indeed, whether it was not 
necessarjj in the discharge of his duty, that he should be there, were 
ail left to the jury bj' proper charges of the court. The judgment 
of the circuit court is aflflrmed. 



FIDELITY TRUST & SAFBTY-VAULT CO. OF LOUISVILLE v. LAW- 
RENCE COUNTY, TBNN. 

(Circuit Court of Appeals, Sixth Circuit. Marcli 7, 1899.) 

No. 627. 

Statutes — Effect of New Constitution — Power of Tennessee Counties 

TO PCRCHASB RaILROAD StOCK. 

Const. Tenu. 1870, art. 2, § 29, eontains a provision tliat no county or 
municlpality sliall become a stockholder wlth others in any corporatiou 
except after an élection, and upon tlie assent of tliree-fourtlas of tlie 
voters partlcipating. Article 11, § 1, continues in force ail laws not in- 
consistent with tlie provisions of such constitution. Laws ïenn. 1851- 
52, c. 191, authorized certain counties to subseribe to the stock of railroad 
companies building therein upon the affirmative vote of a majority of 
the voters. Hdd, that the constitution of 1870 did not operate as au 
amendment of such statute by substituting a three-fourths for a ma- 
jority vote in its requirements, but that the statute was by implication 
repealed by the constitution as inconsistent with its provisions, and that, 
it having been held that the constitutional provision was only a limita- 
tion on the powers of counties and municipalities, and not a grant of 
power, no authority existed in such counties, in the absence of subsé- 
quent législation conferring it, to issue bonds for stock in a railroad Com- 
pany. 

In Error to the Circuit Court of the United States for the Middie 
District of Tennessee. 

This is an action at law to recover $5,800, the amount of certain coupons 
of a séries of $50,000 of bonds issued in 1882 by Lawrence county, Tenn., 
to the Nashville & Florence Railroad Company, in payment of a subscription 
for a like amount of stock to aid in the construction of a railroad passing 
through the county. The défendant demurred to the déclaration on the 
ground that it appeared therefrom that the défendant had no power to issue 
the bonds, coupons of which were in suit. Tlie circuit court sustained the 
demurrer, and, the plaintifi not wishing to plead further, a judgment was 
entered for the défendant on the demurrer. 

The déclaration avereed that the county court of Lawrence county by 
regular proceedings submitted to the qualitied voters of the coiinty a propo- 
sition to subscribe for $50,000 of the capital stock of the railroad company, 
to be paid in the bonds of the county at par, 30 years from date, bearing 6 
per cent, interest, payable annually; that upon this proposition an élection 
was held, and more than three-fourths of the votes cast were in favor of 
the subscription; that the subscription was made, stock was issued to the 
county, and bonds were issued therefor, payable to the Nashville & Florence 
Railroad Company, or bearer; that said company sold ail of them on the 
market, and applied the proceeds to the construction of said railroad in Law- 
rence county; and that the bonds, with said coupons attached, came Into the 
possession of plaintitï, in due course of business, for a valuable considération. 
The déclaration avers that the railroad company is now being operated 
through Lawrence county and other counties in Tennessee. The déclaration 
makes profert of ail the proceedings in the county court, avers their regu- 
larity, and allèges that for 13 years the county bas recognized the bonds, paid 
interest upon them, and has paid $1,000 of the bonds. The législative au- 
thority to issue the bonds is claimed by the bondholders to exist by virtue 
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of sections 12 to 14 of chapter 191 of the Acts of Tennessee of 1851-52. 
Thèse sections are as follows: 

"Sec. 12. Be it further enacted, that the respective county courts of the 
counties of Lawrence, Manry, Williamson and Davidson be authorized and 
empowered to subscribe for whatever amount of stoclî of any railroad Com- 
pany ehartered to build a railroad through said counties, or eitlier of them, 
or any part of either of them, tlie said courts may deem expédient, and to 
issue the bonds of the respective counties for the amount of stoclî so sub- 
scribed, in tlie manuer hereinafter prescribed: provided, that neither of said 
county courts shall so talce stock until the question of the taliing of the same 
shall flrst hâve been submitted to the voters of the county whieh it is pro- 
posed shall subseribe stock, and the majority of sueh voters shall hâve deeided 
in favor of taking the stock proposed. 

"Sec. 13. Be it further enacted, that upon the application of the prési- 
dent of any railroad company, as aforesaid, or if the company has net been 
organized, of the commissioners of such company, it shall be the duty of the 
county court of either of the above-named counties to direct the sheriff of 
the said county to open and hold an élection upou the proposition to take stock 
in such railroad company, on such day as the court shall order. The élection 
shall be held at the usual places of holding élections in said county, and the 
tickets used in such élections shall hâve thereon the word Stock or No Stock. 
The returns of said élection shall be made to the next term of the county 
court. 

"Sec. 14. Be it further enacted, that whenever the ma.iority of the voters 
of either of the above-named counties shall, upon the question lieing submit- 
ted to them, as contemplated in the previous section of tliis act, décide in 
favor of the proposition, that the county shall take stock as proposed, it 
shall be the duty of the county court of said county to make an order that 
the chairman of said court shall subscribe for the proposed amount of stock 
in the name of the county, and obtain the certificate therefor, and that the 
bonds of the county shall be issued and delivered to the said railroad company 
for the amount of stock so taken, which bonds shall be payable to said rail- 
road company, shall bear interest at six per cent, per annum, payable semi- 
annually, and shall fall due in not less than ten nor more than thirty years 
from date. The same shall be signed by the chairman of said court, and 
countersigned by the clerk thereof." 

The new constitution of Tennessee, taking the place of that of 1834, was 
adopted May 5, 1870. Section 29 of article 2 of that constitution provided as 
follows: 

"The gênerai assembly shall hâve power to authorize the several counties 
and ineorporated towns in this state, to impose taxes for county and corpora- 
tion purposes, respectively, in such manner as shall be prescribed by law; 
and ail property shall be taxed according to its value, upon the principles 
established in regard to state taxation. But the crédit of no county, city or 
town shall be given or loaned to or in aid of any person, company, associa- 
tion or corporation, except upon an élection to be first held by the qualified 
voters of such county, city or town, and the assent of three-fourths of the 
votes cast at said élection. Nor shall any county, city or town become a 
stockholder, with others in any company, association or corporation, except 
upon a like élection and the assent of a like majority." 

Sections 1 and 2 of article 11 of the same constitution provide: 
"Section 1. AU laws and ordinances now in force and in use in this state, 
not inconsistent with this constitution, shall continue in force and use until 
they shall expire, or be altered or repealed by the législature. But ordinances 
contained in any former constitution, or schedule thereto, are hereby abro- 
gated. 

"Sec. 2, Nothing contained in this constitution shall impair the validity 
of any debts or contracts, or affect any rights of property, or any suits, ac- 
tions, rights of action, or other proceedings in courts of justice." 
On January 23, 1871, the législature passed the foUowing act: 
"Section 1. * • * Ist. That ail taxable property shall be taxed according 
to its value, upon the principles established in regard to state taxation. 
92 F.— 37 
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"2û. The créait of no coiinty, olty or town shall be given or loaned to, 
or in aid of any person, company, association, or corporation, except, flrst, upon 
the consent of a majority of the Justices of the peace of the county, at a quar- 
terly term of the county court of such county, or a majority of the board of 
mayor and aldermen, as the case may be, of such city or town, and upon 
an élection afterward held by the qualified voters of said county, clty or town, 
and the assent of three-fourths of the votes cast at said élection. ïhe said 
county court, or board of mayor and aldermen, as the case may be, shall 
spread upon their records the proposition and the amount to be voted upon by 
the people, and shall hâve full power to hold and conduet such élections ac- 
cording to the laws regulating élections In this state; and if the assent of 
three-fourths of the voters of such county, clty or town is had, then the 
county court or board of mayor and aldermen, as the case may be, shall 
hâve full power to make and exécute ail necessary orders, bonds and pay- 
ments, In order to carry out such loan or crédit voted for as prescribed in 
this act; nor shall any county, city or town become a stockholder with others 
in any company, association or corporation, except upon a like élection, and 
the assent of a like majority, as prescribed in this act." 

J. M. Dickinson and George T. Hughes, for plaintifE in error. 
John J. Vertrees, for défendant in error. 

Before TAPT and LUKTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAPT, Circuit Judge (after stating tlie facts as above). Whatever 
conclusion this court rnight hâve reached upon a construction of the 
act of 1871, were it a case of flrst impression, it seems now to be 
settled by the décision of the suprême court in Kelley v. Milan, 127 
U. S. 139-154, 8 Sup. Ct. 1101, approving the décision of Mr. Justice 
Matthews and Judge Hammond at the circuit in Kelly v. Town of 
Milan, 21 Ped. 842, and of the suprême court of Tennessee in Pulaski 
V. Gilmore, reported in a note to the latter case, 21 Ped. 870, that 
the act of 1871 did not confer power to make subscriptions to the 
stock of railroad companies, or to issue bonds, but only regulated 
the mode in which such power, when conferred in other acts, should 
be exercised. Yielding to this view, counsel for the appellant seeli 
to find the power to issue the bonds and coupons in suit in the act 
of 1852, and look only to the act of 1871 to regulate the exercise 
of the power in a constitutional manner. They frankly say that, 
unless the act of 1852 is in force, and confers the power to issue 
thèse bonds, they hâve no case. 

The sole question, then, is whether the act of 1852 is in force. The 
act of 1852 gave the power to Lawrence county to subscribe for rail- 
road stock, and to issue bonds in payment therefor, if a majority of 
the voters of the county voting at an élection called for the purpose 
should vote in favor of the subscription, The constitution of 1870 
provided that no county, city, or town should be given the power 
to loan its crédit to any corporation, except upon a three-fourths 
affirmative vote of its qualified voters voting at an élection. The 
législation of 1852 was, therefore, inconsistent with the limitation 
upon the power of the county to accept and exercise the right to 
subscribe for stock and issue bonds, imposed by the constitution of 
1870. Section 1 of article 11 of that constitution provided that ail 
laws then in force and in use in the state, not inconsistent with 
the constitution, should continue in force until they should expire, 
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be altered, or repealed by the législature. The necessary implira- 
tion from the provision, and the necessary eflfect of the constitution, 
even without such a provision, must be tliat laws inconsistent with 
the constitution were abrogated and annulled. Counsel for appe- 
lant advance the idea that the effect of the constitution waw not to 
annul the act of 1852 entirely, but only to put it in a state of sus- 
pended animation, in which it still might confer the power to issue 
bonds, but would remain inoperative so far as justifying its exercise 
until some new act should regulate the exercise of the power in 
accordance with tlie new constitution. The conception of an exist- 
ing power in a county which bas no riglit to exercise it until sub- 
séquent législation shall confer the right is an elusive one, and diffi- 
cult to apprehend, Certainly, we should not alHrm it to exist in any 
given case unless peculiar reasons require it. No such reasons are 
présent hère. The act of 1832, prescribed as a condition précèdent 
to the possession of power by a county to issue bonds that a ma- 
jority of the voter s should vote for it. The constitution of 1870 said 
that a county may not possess such power by législative grant save 
upon a condition précèdent that three-fourths of the voters shall ap- 
prove it. To imjjose a new condition précèdent without which power 
may not be enjoyed is to take away ail power, therefore, dépendent 
on another and less onerous condition précèdent. It leaves no power 
existing. It destroys that, and only confers upon the législature au- 
thority to confer new power, subject to the new condition précèdent. 
This, in accord with the opinion of the suprême court of the United 
States, in the case of Xorton v. Board, 129 U. S. 479, 9 Sup. Ct. 322. 
The town of Brownsville was authorized, by act passed February 8, 
1870, by the législature of Tennessee, to issue bonds for railroad pur- 
poses, and receive stock in exchange therefor, upon a majority vote 
of the electors of the town in favor of the issuing of the bonds. 
The new constitution requiring a three-fourths vole in such cases 
was adopted by the people March 26, 1870, and went into effect on 
the 5th day of May of the same jear. The élection in F>rownsville 
was held in June, 1870, and the vote in favor of the bonds was unan- 
imous. The court held that the inhibition imposed by section 29 
of the constitution of 1870 operated directly upon the municipalities 
themselves, and was absolute and self-executing; and, although 
power was reserved to the législature to enable them to give or 
loan their crédit, and to become stockholders, upon the assent of 
three-fourths of the votes cast at an élection to be held by the 
qualified voters, the county, city, or town was destitute of the power 
to do so until législation autborizing such élection and action there- 
upon was had. In delivering the opinion of the court, the chief 
justice said: 

"The pi'ohibition of tlie gift or lo.an of crédit or the subscription to stock 
without a three-fourths vote is not an affirmative grant of authority to give 
or loan crédit or to become a stocli:holder upon a three-fourths vote. Prior 
to the constitution of 1870, the législature could hâve conferred on a mu- 
nicipal corporation the power to give or loan its crédit, or to subscrilje for 
stock, on such terms and conditions as the législature chose to impose; but, 
after that constitution went into effect, the municipality was deprived of any 
power previously conferred, and could thereafler do noue of thèse things 
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save by an act of législature impartlng the power as limited by the consti- 
tution." 

After referring to a number of authorities, the cliief justice pro- 
ceeded : 

"Tliese cases sufficiently illustrate tlie distinction between tlie opération 
of a constitutional limitation upon the power of tlie législature and of a con- 
stitutional inhibition upon tlie munieipality itself. In the former case, past 
législative action is not necessarily affected, while in the latter it is annulled. 
Of course, if an entirely new organic law is adopted, provision in the sched- 
ule or some other part of the instrument must be made for lieeping in force 
ail laws not inconsistent therewith, and this was furnished in this instance 
by the flrst section of article 11; but such a provision does not perpetuate 
any previous law enabiing a munieipality to do that which it is subsequently 
forbidden to do by the constitution. The inhibition being self-executlng, and 
operating directly upon the munieipality, and not in itself enabiing the latter 
to proceed in accordance veith the prescribed limitation, further législation 
is necessary before the munieipality can act." 

The chief justice concluded his opinion with the statement : 

"It will be perceived that we do not assent to the view that when the state 
government commenced under the new constitution the act of February 8, 
1870, was amended by section 29 of article 2, so as to substitute a vote oï 
three-fourths for that of a majority, and re-enacted, so to speak, by the llrst 
section of article 11, above quoted. The power of ordinary législation is 
vested, under ail our constitutions, in the législatures; and the constitutional 
convention of Tennessee did not assume to exercise such power. Tlie ameud- 
ment of a law is usually aecomplished according to a prescribed course, and 
there is nothing hère to justify the conclusion that section 29 of article 2 
was designed to operate by way of amendment to prior laws, nor can it so 
operate, nor the act of 1870 be held to bave been kept in force, for the reasons 
already indicated." 

Counsel for appellant concède that, if the language of the suprême 
court in this case is to be given its full force, it necessarily leads to 
the annulment of the act of 1852; but they contend that it was 
unnecessary for the court to décide whether the prior act in that case 
was absolutely annulled, or only inoperative until such an enabiing 
act as that of 1871 was passed. We feel bound to give to the lan- 
guage of the suprême court its full effect, because we cannot regard 
the distinction which counsel seek to make a sound one. The con- 
clusion is also supported by language of the suprême court of Ten- 
nessee in the case of îJelson v. Haywood Co., 87 Tenn. 781, 11 S. 
W. 885, in which the court, referring to an act similar to that un- 
der considération in the Brownsville Case, said: 

"It is claimed by the county, and it is unquestionably the law, that the con- 
stitution of 1870, which went into efCect on the 5th day of May, 1870, abro- 
gated and annulled the act of February 8, 1870, authorizing the county of 
Haywood to issue the bonds in" question. Oonst. 1870, art. 2, § 29; Norton v. 
Commissioners, 129 U. S. 479, 9 Sup. Ct. 322; Aspinwall v. Commissioners, 
22 How. 374." 

It may be admitted that this statement was not necessary to the 
conclusion reached in the case in which it was used, but it is never- 
theless very persuasive when announced by the tribunal of last re- 
sort in respect to the efEect of the constitution of the state. 

The judgment of the circuit court is affirmed. 
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AMERICAN CKEDIT INDEJINITY CO. v. ATHENS WOOLEN MILLS. 

(Circuit Court of Appeals, Sixth Circuit. Marcb 7, 1899.) 
No. 629. 

1. Appeal — Revikw — Action Trikd to Court. 

Where tlie issues in an action at law, whieh présent mixed questions 
of law and faet, are submitted to a circuit court, under Eev. St. § 649, 
and a gênerai flndlng made, no question arlsing upon the trial Is opeu 
to review In the appellate court, under section 700, except rulings made 
during Its progress, and duly excepted to at the time, whlch do not 
Indude the gênerai flndlng of the court; but error may be asslgned in 
the circuit court of appeals upon a material defect apparent on the 
record proper, whlch would hâve been fatal on a motion In arrest of 
judgment after verdict. 

2. Insurance — Indbmnity against Loss by Insolvenct of Debtors — Cok- 

STRUCTION of CONTRACT. 

A bond insurlng the obligée, a manufacturer, against loss by the insol- 
vency of its debtors, provlded that "no loss shall be proven after Its 
expiration, provlded, however, that, In case this bond is renewed, and 
the premium on such renewal Is pald, at or before the expiration of thls 
bond, loss resulting after such date of expiration, on shipments made 
during the term of this bond, may be proven during the term of the 
renewal bond next Immediately succeeding." Edd, that as to such a loss, 
a renewal having been made. In vlew of the language of both bonds, 
the question of what constituted Insolvency was governed by the terms 
of the flrst bond, and not by those of the second, under whlch the In- 
solvency occurred and the loss was proved.i 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

J. B. Sizer, for plaintifï in error. 

F. H. Mansfleld, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge. This was a bill of complaint filed in the 
chancery court of McMinn county, Tenn., by tlie Atliens Woolen Mill, 
a corporation organized under the laws of Tennessee, against the 
American Crédit Indemnity Company, organized under the laws of 
Missouri, to recover an amount alleged to be due under a policy of 
crédit Insurance, or, as it is called by the comx)any issuing it, "a bond 
of indemnity." The cause was removed, on the ground of diversity 
of citizenship, to the court below, and was placed upon the law docket, 
a jury was waived in writing, and the cause was submitted to the 
court, which entered the following judgment: 

"Thls cause was heard before the Honorable 0. D. Clark, judge, etc., 
wlthout the intervention of a jury, a jury having been waived by stipulation 
In writing, signed by plaintlff and défendant; and the court, having heard 
the évidence and argument of counsel, finds the issues joined in favor of the 
plalntlff, and that the défendant is justly indebted to plalntiff, principal and 
interest to the présent date, in the sum of three thousand one hundred and 
thirty-eight dollars and eight cents. It is therefore adjudged by the court 
that Athens Woolen Mill recover of American Crédit Indemnity Company said 
sum of three thousand one hundred and thirty-tnght dollars and eight cents 

3 As to crédit insurance, see note to Indemnity Co. v. Wood, 19 C. O. A. 271. 
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($3,138.08), together witli ail the eosts of this cause, for both of -whicli exé- 
cution -will issue. To wliieh action of tlie court in finding the issue in favor 
of tlie plalntiff, and rendering judgment against tlie défendant, tlie défendant 
excepts; and tliereupon tlie défendant moved for a new trial, whicli motion, 
being considered by the court, is overruled, and défendant excepts." 

No exceptions to the rulings of the court upon which errors hâve 
been assigned were taken in the progress of the trial. 

It is well settled that where, in an action at law, issues which pré- 
sent mixed questions of law and fact are submitted to a circuit court 
of the United States, and are tried by it without a jury, under the pro- 
visions of section 649 of the Eevised Statutes, and the court makes a 
gênerai finding, nothing is open to review in the appellate court ex- 
cept the rulings of the circuit court in the progress of the trial, and 
such rulings do not include the gênerai finding of the circuit court. 
Insurance Co. v. Hamilton, 22 U. S. App. 386, 11 C. G. A. 42, and GS 
Fed. 93. In such a cause, however, it is not too late to allège as error 
in the circuit court of appeals a niaterial defect apparent on the rec- 
ord proper, which would hâve been fatal upon a motion in arrest of 
judg-ment after verdict; but only such material defects, and not the 
évidence, may be reviewed. Id., 22 U. S. App. 548, 11 C. C. A. 42, and 
63 Fed. 93. 

The only ground, then, which the plaintiff in error can urge for 
reversai, is that the judgment was erroneous upon the face of the 
pleadings. Thèse were the bill, the answer, and the replication, 
which, though in name and foiin pleadings in chancery, were in fact, 
by the order transferring them to the law docket. treated as common- 
law pleadings. The replication, being according to the form of equity, 
was one denying ail facts averred in the answer, except such as were 
averred or admitted in the bill. In support of the judgment, it is to 
be presumed that ail the averments of the bill were proven, and that 
ail the averments of the answer not admitted by the bill were dis- 
proven. The burden is on the plaintiff in error in this case to show 
that, upon the face of coniplainant's bill, the judgment entered was 
erroneous. 

The bill avers that on November 23, 1893, in considération of |145, 
the défendant company issued to complainant its bond of indemnity 
No. 1,540, guarantying complainant against loss to the extent of not 
exceeding |5,000, "resulting froni insolvency of debtors, as therein- 
after defined," over and above a net loss of |l,12o first to be borne 
by complainant on total gross sales of |125,000, to be made between 
the Ist of January, 1894, and December 31, 1894; that, by the terms 
of the bond, it expired on December 31, 1894; that, by clause 8 of 
its conditions, it was provided that "no loss can be proven after the 
expiration, provided, however, that, in case this bond is renewed, and 
the premium on such renewal is paid at or before the expiration of 
this bond, loss resulting after such date of expiration, on shipments 
made during the term of this bond, may be proven during the term of 
the renewal bond next immediately succeeding"; that by clause 11 it 
was stipulated that "the term 'insolvency of debtors,' wherever used 
in this bond, is agreed to be gênerai assignments of, or attachments 
against, insolvent debtors, the absconding of debtors, or exécutions 
in favor of the indemnifled returned unsatisfled during the term of the 
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bond, or the ronewal thereof, as aforesaid." Complainant furtlier 
averred that it sold and delivered a large amount of goods to Waxel- 
baum & Son. a business finn in Maçon, Ga., during the life of bond 
No. 1,540; that, before the expiration of the bond, complainant re- 
newed it, paying the required premium, and received bond No. 2,443 
in renewal; that in nearly ail respects this bond was like the old; 
that its eighth condition was: 

"In case this bond is renewed, and the premhim on snch rsnewal is paid, 
at or before the expiration of this bond, loss resulting after said date of ex- 
piration, upon shipments made during the terin of the bond, may be proven 
nnder such renewal bond, in accordance "vvith the terms and conditions of 
such renewal. In case this bond is a renewal, and the premium has been 
paid at or before the expiration of the preceding bond, losses occurring during 
the term of this bond, on shipments made during the term of said preceding 
bond, may be proven hereunder." 

Complainant further averred that Waxelbaum & Son failed during 
the tei-m of renewal bond 2,448 ; that their aflairs were placed in the 
hands of a receiver; that they were so utterly insolvent that their 
estate would pay but five or six cents upon the dollar ; that complain- 
ant at once notified défendant, and brought suit upon its claim of 
13,943.97, owing from the insolvent flrm, recovered judgment in a 
Greorgia court, and issued exécution thereon, which was returned 
nulla bona, of which défendant was notified; that there has been no 
final settlement of the Waxelbaum receivership suit, and that the de- 
fendant Company refused to pay on the ground that the insolvency 
agreed upon as the ground for recovery liad not yet arisen. Com- 
plainant further averred that the amount of its sales between January 
1, 1894, and December 31, 1894, was $15G,.583.91; that the amouiit 
due from Waxelbaum was .$4,159.95 ; that complainant must bear loss 
of nine-tenths of 1 per cent, of the total sales, which, being deducted, 
left $2,750.70 as the amount due from défendant. 

The answer set out, as clause No. 11 of bond No. 2,443, the follow- 
ing: 

"The term 'insolvency of debtors,' whenever used in this bond, is defined 
to be: Wliere a debtor shall liave made a gênerai assignment for the bcnetlt 
of creditors; where an attachmenc for a debt for merchaiidise sold during 
the term of this bond shaJl hâve been levied ou his gênerai stock in trade; 
where a writ of exécution shall hâve been issued against him in favor of the 
indemnified, and returned unsatisfied, except where such éxecution lias been 
so issued and returned after receiver has been appointed of the property of 
such debtor; where a receiver of the gênerai stock in trade of a debtor shall 
hâve been appointed, and the amount of the claim of the indemnified has been 
ascertained by decree, in which event the net amount due at the time of ad- 
justment shall be included in the calculation of losses under this bond; where 
a debtor's gênerai stock in trade shall hâve been sold under an exécution or 
other légal process in favor of the indemnifled." 

It is doubtful whether we ought to consider the foregoing clause 
as before us in reaching a conclusion in this case. The complainant 
in his bill proposed to file bond No. 2,443 during the i)rogress of the 
cause, but it was not attached as an exhibit or part of the bill. The 
averment of the answer that clause No. 11 of bond No. 2,443 was as 
given above would seem to be denied by the gênerai replication, and 
so presumably disproven by the évidence. It is not necessary for us, 
however, to décide this point; because, even if we assume clause No. 
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11 to be as set forth in the answer, it will not change our conclusion. 

The question before us is one of construction. Is the loss guaran- 
tied against under clause 8 of bond 1,540, in case of a renewal, loss 
resulting from insolvency, as deflned in that bond, or as deflned in the 
renewal bond 2,443? If the former, then the judgment is supported 
by the averments of the bill; if the latter, then, because the affairs 
of the debtor firm were in the hands of a receiver, a judgment, exécu- 
tion, and nulla bona return are not the test of insolvency, and the 
IJlaintiff's case is not made out. The exception as to the receivership 
was a new provision of bond No. 2,443. 

Clause 8 of No. 1,540 was of a somewhat illusory character. It did 
not become operative and binding until renewal, and it was, of course, 
possible for the insurer to modify the efifect of clause 8 by the tenus of 
the very renewal upon which aïone it became his contractual obliga- 
tion. Thèse contracts of indemnity are merely contracts of Insur- 
ance, carefully framed, to limit as narrowly as possible the liability 
of the insurer, and doubtful expressions in them are to be construed 
favorably to the insured. Suprême Council Catholic Knights of 
America v. Fidelity & Casualty Co., 22 U. S. App. 439, 11 C. G. A. 9(), 
and 63 Fed. 48; Guarantee Co. of North America v. Mechanics' Sav. 
Bank & Trust Co., 47 U. S. App. 91, 26 C. C. A. 146, and 80 Ted. 766. 
Taking clause 8 of bond No. 1,540 alone, it cannot be doubted that "the 
loss resulting after such date of expiration on shipraents made during 
the term of this bond," which was to be proven during the term of 
the next renewal bond, was intended to be the same kind of a loss as 
that for which the bond was given, to wit, a loss resulting from in- 
solvency, as in bond No. 1,540 deiined. This conclusion is enforced 
by the language of clause 11 in bond No. 1,540, in which it is agreed 
that insolvency shall be return of judgment exécutions unsatisfled 
during the term of the bond or the renewal thereof aforesaid. Does 
clause 8 of bond No. 2,443 indicate an intention to change the char- 
acter of the loss upon goods sold during the life of the previous bond, 
for which the insurer should become liable? The material words of 
that clause are: "In case this bond is a renewal, * » • losses 
occurring during the term of this bond on shipments made during the 
term of said preceding bond may be proven hereunder." Does proof , 
under the renewal bond, require that the insolvency shall be estab- 
lished according to the définition of that bond? Standing alone, it 
may be conceded that this would be the natural meaning of the words; 
but we are to construe this clause with clauses 8 and 11 of bond No. 
1,540. We are to consider that, by that clause, it was clearly intend- 
ed to extend the benefit of the old bond to cover sales of goods made 
under that bond, though losses thereon did not accrue during its life; 
and we ought not to defeat that intention and just expectation of the 
assured, unless the words of the renewal bond necessarily require it. 
Do they require it? We think not. In the light of the circumstances 
and the necessity for reconciling the clauses of the two bonds, the 
words of the clause 8 of bond No. 2,443 may be reasonably construed 
to mean merely that the formai proof of loss is to be made under the 
renewal bond and during its life, Avhile clauses Nos. 8 and 11 of bond 
No. 1,540 shall be given effect by holding that the fact of the loss is 
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to be settled by the terms of tlie old bond. Settled in this way, it is 
not disputed that the averments of the bill are ample to support the 
judgment. The judgment of the circuit court is affirmed. 



In re LITTLE RIVER LUMBER CO. 
(District Court, W. D. Arkansas, Texarkana Division. Marcli 16, 1899.) 

1. Bankhuptcy— Preperkmces. 

Wliere a solvent corporation pledges and delivers to two of its stock- 
holders policies of insurance on its property, witli a clause in such poli- 
cies maliing any loss tliereunder payable to sucli stocliliolders "as their 
interest may appear," as collatéral security for loans made by tbem to 
the corporation to enable it to enlarge its business, such pledge does not 
constitute a préférence in favor of those creditors, within the meaning of 
the bankruptcy act, although the policies expiied and were renewed, 
without any new agreement as to the pledge of them, at a time when the 
corporation was insolvent, and within four months before the flling of a 
pétition in bankruptcy against it; and a loss having occurred before the 
adjudication in bankruptcy, and the creditors having received the pro- 
ceeds of the policies, they will not be required to surrender the same, 
but may prove their clainis against the corporation for the balance of the 
debt. 

2. Statute op Frauds— Pakt Perporma:sce. 

A paroi agreement between a corporation and one of its stockholders, 
by which the former agrées to pledge to the latter policies of insurance 
on its buildings as collatéral security for advances to be made to enable 
it to enlarge its business, executed by the delivery of the policies and the 
furnishing of the sum agreed, is not within the statute of frauds, re- 
quiring written évidence of a contract not to be performed within a year; 
being saved by part performance. 

3. Same — Prauddlent Conveyances. 

A contract by wliich a corporation pledges to one of its stockholders 
policies of insurance on its buildings as collatéral security for advances 
to be made to enable it to enlarge its business is not within a statute 
(Sand. & H. Dig. Ark. ^ 3472) providing that "every conveyance or as- 
signment of any estate or interest in lands, or in goods and chattels, or 
things in action, or of any rents issuing therefrom, and every charge upon 
lands, goods, or things in action or upon the rents and profits thereof 
• * * made with intent to htnder, delay, or defraud creditors," shall 
be void, as policies of Insurance do not fall within any of the classes of 
property enumerated. 

In Bankruptcy. On exceptions to the allowance of the claim of 
O'Dwyer & Ahern, proving creditors. 

The Little River Lumber Company is a corporation organized under the 
law of Arkansas. O'Dwyer & Ahem are merchants and partners doing busi- 
ness at Texarkana, Ark. They were l>oth stockholders of the Little River 
Lumber Company, and owned a large majority of the stock. In 1897 O'Dwyer 
was treasurer. In 1898 Ahern became président, and O'Dwyer continued as 
treasurer. In the fall of 1897, about October, the Little River Lumber Com- 
pany, at a meeting of the stockholders, concluded to enlarge Its business by run- 
ning the mUl on full time. It was solvent at that time, but to carry out the 
scheme to enlarge its business it required money. It had no means of raising 
it, except through the assistance of O'Dwyer & Ahern. It was accordlngly 
agreed by the company and O'Dwyer & Ahern that the company should insert 
in ail its insurance policies the usual clause, making the insurance "payable 
to O'Dwyer & Ahern as their interest might appear," and deliver them to 
O'Dwyer & Ahern as collatéral security for any advances they might make, 
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and also to secure them for guarantying the Texarkana National Bank for 
any moneys advaneed by it to the Little Klver Luniber Company. This agvee- 
ment was in paroi, and was carried ont. Accoi'diugly the business was en- 
larged as eontemplated. The Company bought large bills of gooâs from 
O'Dwyer & Ahern, and drew large sums of money fiom the Texarkana Bank. 
During the year 1898, as the old policies expired, new policies were taken 
out, containing the "loss-payment clause" as before, and delivered to 0"Dwyer 
& Ahern, who continued to guaranty the bank for advances, and to sell 
goods to the company. On December 29, 1898, the niill bui'ued. At tlie tlnie 
it burned, the company was insolvent, and had been since the spriug of 1898, 
a few months after the agreement was entered into. At tlie tinie of the 
flre the company owed O'Dwyer & Ahern for advances made by the bank, 
and guarantied or taken up by them, and for goods sold, $18..ôll.90, and held 
Insurance policies for $11,950, under the paroi agreement referred to. This 
paroi agreement was never expressly renewed, but the parties thereto con- 
tinued the original arrangement, as stated, up to thft flre, in December, 18!)8. 
On January 11, 1899, a pétition in involuntary bankruptcy was filed against the 
Little River Lumber Company, and on the 14th day of January, 1899, it was ad- 
judged a bankrupt. O'Dwyer & Ahern now offer to i>rove up elaim against the 
bankrupt corporation for the full amonnt of their claim, less the amount of în- 
surance policies. The référée held that they could not prove up their claiui 
until they surrendered their policies. The case is before the judge for review, 
upon the application of O'Dwyer & Ahern. ' 

Williams & Arnold, for provins: creditors. 
Kirby & Carter, for opposing creditors, 

EOGEES, District Judge (after stating the facts). The question 
is whether the creditors should be compelled to surrender the In- 
surance policies before they are allowed to prove up their claim. 
Or, to put it in another form, hâve they received a préférence, with- 
in the meaning of the bankrupt law, and therefore not entitled to 
prove their claim until they surrender the policies, or the proceeds 
thereof, which in this case constitutes, if at ail, the préférence? 
It is important to understand the nature of the contract between the 
parties. It is settled law that O'Dwyer & Ahern acquired no inter- 
est whatever in the policies by reason of what is called the "loss- 
payment clause," for the reason that it does not appear that they 
had any insurable interest in the property covered by the policies. 
The law is believed i4> be settled in this country and in England that 
the assured must hâve an interest in the thing insured, and that, if 
he has no interest in the property insured when it is destroyed, he 
is not injured by the destruction, and therefore is not entitled to 
recover. Bibend v. Insurance Co., 30 Cal. 79, and cases there cited. 
I do not stop to inquire whether a mère stockholder in an insolvent 
corporation has such an interest in the property of the corporation 
as is insurable. I pass both thèse questions, to look further into the 
nature of the agreement; for it is évident that while both parties, 
no doubt, relied, at the time the agreement was made, on the "loss- 
payment clause," they also looked beyond that, because they agreed 
that the policies should be delivered to O'Dwyer & Ahern. De- 
livery was not necessary at ail, if the "loss-payment clause" was 
available to them. So far as that clause was concerned, possession 
of the policies was wholly unimportant. The clause spoke for it- 
self, and gave the Insurance companies notice as to whom the pay- 
ment should be made. Thèse policies, by the agreement, were to be 
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delivered, and they were delivered, in the beginning, before tlie 
moneys or crédits were extended, and afterwards, when renewed, im- 
mediately upon the renewal. Fromthis it maybe fairly inf erred that 
the original agreement was by both parties regarded as in force 
when the renewals were made. What was the effect of this agree- 
ment? It simply pledged the policies as collatéral for the moneys 
and crédits given. It was not a sale of the policies. They were at 
ail times the property of the lumber company, and it had only to pay 
what it owed O'Dwyer & Ahern, under the agreement, to be entitled 
to their possession. True, after the lire, the company, by its offlcers, 
formally assigned the policies to O'Dwyer & Ahern, — as O'Dwyer 
says, to facilitate their collection ; but if this assignment was void, 
under the bankrupt law, it did not deprive O'Dwyer & Ahern of the 
rights vested in them by the pledge. Prlor to the fire thèse policies 
were not assets, like notes, mortgages, and other choses in action, 
to which creditors could look for security. Indeed, the company 
could not collect them. There had been no loss, and their collec- 
tion depended on the loss. When the loss did occur, O'Dwyer & 
Ahern held them as collatéral, and equity, eo instant!, assigns the 
proceeds to them, because they held the policies under the pledge. 
Oromwell v. Insurance Co., 44 N. Y. 42. In Bibend v. Insurance 
Co., 30 Cal. 86, the court said: 

"Courts of equity are in the habit of ffiving effect to assignments of trusts 
and possibilities of trusts, and contingent interests and expectancies, whether 
they are in real estate or in personal property, as well as to assignments 
of choses in action. Contingent rights and interests are not ordinarily as- 
signable at law, but they are in equity. Assignments of such rights and 
interests, in being, are upheld and enforced by courts of equity. And, more 
than this, thèse courts support and give effect to assignments of 'things 
which hâve no présent actual or potential existence, but rest in mère possi- 
bility,— not, indeed, as a présent, positive transfer, oïDerative in pressenti, for 
that can only be done of a thing in esse, but as a présent contract, to take 
effect and attach as soon as the thing comes in esse.' 2 Story, Eq. Jur. § 
1040; Mitchell v. Wlnslow, 2 Story. 638, 644, Fed. Cas. No. 9,673. In Mitchell 
V. Winslow, Mr. Justice Story cites niany authorities supporting this doctrine, 
and refers particularly to the opinion of Vice Chancelier Wigram in Langton 
V. Horton, 1 Hare, 549, as exceedingly cogent in its reasonlng and satisfactory 
In its conclusions, and he then says: 'ït seems to me a clear resuit of ail 
the authorities that wherever the parties, by their contract, întend to create 
a positive lien or charge elther upon real or personal property, whether then 
owned by the assigner or contracter or not, or, if personal property, whether 
it is then in esse or not, it attaches in equity as a lien or charge upon the 
partleular property, as soon as the assigner or contracter acquires a title there- 
to. against the latter, and ail persons asserting a clalm thereto under liim,^ 
either voluntarily, or witb notice, or in bankruptcy.' The case of Field v, 
Mayor, etc., 6 N. Y. 186, is in support of the cases already mentioned, and is 
referred to in Pierce v. Eobinson, 13 Cal. 123, as declaring the settled doctrine 
ef equity on the subject." ' 

Is the équitable assignment thus made, of the proceeds of a policy 
thus pledged, more than four months before bankruptcy, in violation 
of the bankrupt act? If so, of what provision? The référée was of 
opinion that the transaction was in violation of paragraph b of sec- 
tion 3, which is as foUows: 

"A pétition may be filed against a person who is insolvent and who has ccm- 
mitted an act of bankruptcy within four months after the commission of such 
act. Such time shall not expire until four months after (1) the date of the 
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reeordiug or registering of tlie transfer or assigmiient when thc act consists 
in having made a transfer of any of his property with intent to hinder, delà y. 
or def raud Us creditors or for the purpose of giving a préférence as 1iereinb( - 
fore provided, or a gênerai assignment for the beneflt of his creditors, if l y 
law such reoording or registering is required or permitted, or, ifit is not,frcm 
the date when the benejieiary takes notorious, exclusive, or continuons posses- 
sion of the property unless the petitioning creditors hâve received actual notice 
of such transfer or assignment." 

ïhe référée coniments on this paragraph as follows: 

"In order to avoid the charge of préférence, as made, and to take tho 
transaction from under the jurisdiction of the hankrnpt law, the preferred 
cveditor must hâve had no lïnowledge of the insolvent condition of the banl<- 
rupt; or, where recordhig or registering is neither required nor permitted. 
tliere must hâve heen, somehow or somewhere, in some definite shape, form. 
or manner, actual notice to the creditors of such transfer or assignment of 
the property four months before the flling of the pétition in banlvruptcy, in 
order that the period allowed after actual notice within which to file the 
pétition has had time to expire. ïhe time of actual notice of the transfer 
of the property in this case begins to run after the tire, in January, 1809, anil 
within the statutory period of four months required before the liling of the 
pétition. Therefore the act of préférence charged against the tirm of O'Dwyer 
& Ahern, and admitted to be true by that tirm, and also by the Little liivei' 
Lumber Company, is elearly within the provisions of section 3, par. b, of the 
bankrupt law." ' 

To this I cannot agrée. The parts of the section relied on by the 
référée are the parts italicized in the quotation supra. In the flrst 
pUice, thèse insurance policies were Qot property, within the mean- 
ing of the bankrupt law. They were mère contracts to indernnify 
the assured in the event there was a loss by flre. The assured could 
not collect them, unless there was n loss by tire. They were not an 
asset to which creditors could look for any security until a loss had 
occurred. Stout v. Milling Co., 13 Fed. 804 They were, however, 
assignable in equity, and, before the loss, had been hypothecated to 
O'Dwyer & Ahern as collatéral. But, if the policies were property, 
in order to contravene the section referred to they must bave been 
transferred "witli intent to prêter such créditer over his other cred- 
itors." Bankr. Law, § 3, pt. 2. In my opinion, there is an entire 
absence of any évidence to establish any such intent at the time the 
policies were pledged or renewed. Moreover, the company must 
hâve been insolvent when pledge was made. Id. When the origi- 
nal pledge was made, the évidence shows, the company was solvent. 
It was insolvent when most of the policies were renewed, and most 
of them were renewed more than four months prier to the bank- 
ruijtcy of the company. But I am of opinion that the renewals do 
not affect the question at ail, for the reason that the policies were 
not property, not an asset to which creditors at that time could look 
for security, and because I think the renewals relate back to the 
original agreement made in October, 1897. The renewals were mère 
substitutions for the originals. 

The référée was of opinion that the notice referred to in clause 1, 
par. b, § 3, Bankr. Law, began to run after the tire. To this I can- 
not agrée, even if the policies were treated as property. The trans- 
fer of thèse policies was not required by any law to be recorded 
or segistered in order to give notice. In this case the notice began 
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when the beneflciary took either "notorious, exclusive or continuous 
possession," unless the creditors had "actual notice of sucli transfer 
or assignment prior thereto." Tlie évidence does not sliow tliat 
"notorious" possession was talien, or that tbe creditors had "actual 
notice" before the fire of the transfer of the policies; but it is con- 
clusive that O'Dwyer & Ahern had both "exclusive and continuous 
possession" of them at ail times after they were pledged, and, ex- 
cept as to the last policies renewed, this occurred more than four 
months before the pétition in bankruptcy was filed. 

But suppose the court is in error on thèse questions. The bank- 
rupt law does not require an insolvent to cease business. It does 
not prohibit him from borrowing money and securing the borrower, 
or from buying goods and securing the seller. What it forbids is 
the giving of a préférence to an existing or prior créditer, or secur- 
ing a previous debt. In this case O'Dwyer & Ahern took the se- 
curity, and then furnished the goods and money. This did not 
diminish the company's assets, or injure other creditors. The effect 
of the transaction was that O'Dwyer & Ahern took thèse policies, 
which were not at the time assets on which the gênerai creditors 
could rely for their security, and the value of which, at best, de- 
pended on the loss by fire, and in considération thereof increased, by 
the amount of the goods sold and money advanced, the real assets 
to which the gênerai creditors could look as security for their debts. 
This was certainly no fraud on the estate. and noue on the other 
creditors. Tiiïany v. Institution, 18 Wall. 375. Sections 60 and 67 
of the bankrupt law both hâve référence also to préférences, but 
there is nothing in either to change the resuit. I conclude that noth- 
ing done by the company or the creditor prior to the fire was for- 
bidden by the bankrupt law. 

It is insisted that the transaction is prohibited by section 3469. 
Sand. & H. Dig., which is as follows: 

"Slxth. Xo charge any person upon any contvact, promise or agreement 
that is not to be performed withln one year from the making thereot, uuless 
the agreement, promise or contraet upon which such action shall be brought, 
or some mémorandum or note thereof, shall be made in writing, and sigued 
by the party to be charged therewith, or signed by some other person by him 
theveunto properly authorized." 

The référée correctly decided that the transaction was taken out 
of the provisions of that statute by part performance. 

It is also contended that it is within section 3472, Sand. & H. Dig. 
(Statute of Frauds), which is as follows: 

"Every conveyance or assignment, in writing or otherwise, of any estate 
or interest in lands, or in goods and chattels, or tliiugs in action, or of any rents 
issning tlierefrom, and every charge upon lands, goods or thiugs in action, 
or upon the rents and proiits thereof. and every bond, suit, judgment, decree 
or exécution, made or contrived with the intent to hinder, delay or defraud 
creditors, or other persons, of their lawful actions, damages, forfeitures, debts 
or demands, as against creditors and purchasers prior and subséquent, shall 
be void." 

I am of the opinion that this section bas no application to a con- 
traet of the nature of the one in question, for the reason that the 
policies of Insurance do not fall within any of the class of property 
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named in the statute, and for the additional reason that there is no 
évidence that they were pledged with the intent condemned by that 
statute. Bibend v. Insurance Co., 30 Cal. 88. 

Other questions of fact and law hâve been discussed in the elabo- 
rate briefs of counsel, but I do not regard them as afEecting the re- 
suit, and therefore do not notice them hère. 

Deducting |11,548.49, the gross amount collected by O'Dwyer & 
Ahern and the bank on the insurance policies, from the claim of 
Q'Dwyer & Ahern, leaves a balance of $7,949.74, for which amount 
the claim of O'Dwyer & Ahern is allowed, and an order will be entered 
accordingly. 



In re NATHAN. 

(District Court, D. Nevada. March 13, 1899.) 

No. 3. 

1, Baïtkruptct — Préférences— Injunction Pending Proceedings. 

Where a pétition in involuntary bankruptcy lias been filed against a 
debtor, alleging, as an act of banlcruptcy, the giving of a cliattel mort- 
gage on his stock in trade with intent to prefer the mortgage creditor, 
and the latter has taken possession of the goods with knowledge that 
the debtor was insolvent and that proceedings in bankruptcy had been, 
or would soon be, instituted by other creditors, he may be enjoined from 
selling or otherwise disposing of the property pending the adjudication 
in bankruptcy; and it is immaterial that the mortgage was given to se- 
cure a debt contracted in good faith before the passage of the bankruptcy 
act. 

3. Same. 

Pending a pétition In Involuntary bankruptcy, the petitioning credit- 
ors prayed for an injunction against the holder of a chattel mortgage 
on the bankrupt's stoclc in trade, alleged to hâve been given as a fraudu- 
lent préférence, forbidding him to make sale or other disposition of the 
goods which he had taken into possession under the mortgage. He an- 
swered that he had sold such goods before actual notice of the proceed- 
ings in bankruptcy, but there was évidence that the sale was simulated, 
and a mère device to place the property beyond the reach of other credit- 
ors, and that he still had control over the property or a portion of it. 
Beld, that the injunction should issue as prayed. 

In Bankruptcy. Kule to shovp cause why an injunction should not 
issue against L. J. Cohn. 

On February 22, 1899, Hoffman, Kothchild & Co., Greenebaum, Weil & 
Michels, and Brown Bros. & Co., creditors of M. Nathan, petitioned this court 
to hâve Nathan adjudged a banknipt under the bankrupt law of 18M8. On 
February 27, 1899, they filed a pétition, in said proceedings, against L. J. 
Cohn, in which, among other things, It was alleged that: "On or about the 
21st day of February, 1899, your petltioners, being then and there qualifled 
creditors of said M. Nathan, filed herein a pétition praying that said M. 
Nathan be adjudged a bankrupt, within the true intent and meaning of the 
acts of congress relating to bankruptcy, upon the ground that the said M. 
Nathan transferred, while insolvent, ail of his property to two of his credit- 
ors, with intent to prefer such creditors over the other creditors of said M. 
Nathan. « • * That said M. Nathan is insolvent, and that, within four 
months next preceding the date pf said pétition, the said M. Nathan commit- 
ted an act «f bankruptcy, in that he did heretofore, to wlt, on the 14th day of 
February, A. D. 1899, and on the 15th day of February, A. D. 1899, at the 
City of Reno, county of Washoe, state of Nevada, and within said district. 
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belng insoh'ent, transfer ail of his property to L. J. Cohn and Washoe Ck)unty 
Bank, then and there ereditors of said M. Nathan, with intent to prêter sucli 
creditors over the other ereditors of said M. Nathan. * * * That said 
transfer to said L. J. Cohn * * * -vv-as made with a view to prevent said 
M. Nathan's property from coming to his trustée in bankruptcy, and to pre- 
vent said property from being distributed ratably among his creditors, and 
to defeat the object of, and to hinder, impede, and delay the opération of, 
and to évade the provisions of, the acts of congress relating to bankruptcy. 
That said transfer to said L. J. Cohn was a chattel mortgage, wherein and 
whereby it was intended by said M. Nathan to secure said L. J. Cohn for 
a debt in said chattel mortgage alleged to tie the sum of $4,807; " and pra.ved 
for an order of this court enjoining and restraining said L. J. Cohn from dis- 
posing of or selling any of the said Personal property until the further order 
of this court. Upon the présentation of this pétition, the court made an 
order upon said L. J. Cohn to appear and show cause, on March 0, 1899, if 
any he could, why the prayer of said pétition should not be granted, and 
in the meantime issued a restraining order. On March 6th, in pursuance of 
said order, the said L. J. Cohn appeared and flled an answer to the pétition 
denying that the transfer from Nathan to himself "was made with a view to 
prevent said Nathan's property from coming or going to his trustée in bank- 
ruptcy, or to prevent said property from being distributed ratably," or 
"that the said chattel mortgage was given by said M. Nathan or received by 
the said L. J. Cohn through collusion or conspiracy between said M. Nathan 
and said L. J. Cohn, or with the intent or purpose to deprive the petitioning 
creditors, or other creditors, of said M. Nathan of their just or any rights in 
the premises, under the provisions of the acts of congress relating to bank- 
ruptcy." And further alleged: "That on the 31st day of October, 1896, the 
said L. J. Cohn and the said M. Nathan had a settlement of their accounts, 
and there was found due and owing from the said Nathan to the said Cohn 
the sum of three thousand six hundred and flfty dollars, and on the last- 
mentioned date the said M. Nathan made, executed. and delivered to the said 
h. J. Cohn his promissory note, In writing, for the said sum of three thou- 
sand six hundred and fifty dollars, with interest thereon at the rate of eight 
per cent, per annum from date thereof until paid. That no i)art of the said 
principal sum, nor the interest thereon, had been paid up to the 14th day of 
February, A. D. 1899. That on the 14th day of February, A. D. 1899, the 
said M. Nathan and the said L. J. Cohn had a settlement of ail of their 
said accounts, and including the said note of three thousand six hundred and 
fifty dollars, and the interest thereon, and the balance due from the said 
Nathan to the said Cohn for services as a elerk in his said store, there was 
found due and owing from said Nathan to the said Cohn the sum of four 
thousand eight hundred and seven dollars. That on the said 14th day of 
February, 1899, the said M. Nathan made, executed, and delivered to the said 
L. J. Cohn his promissory note for the sum of four thousand eight hundred 
and seven dollars, with interest thereon at the rate of eight per cent, per 
annum from date until paid. That on the said 14th day of February, A. D. 
1899, the said M. Nathan, to secure tlie payment of the said promissory note 
and the interest thereon, made, executed, and acknowledged and delivered 
to the said L. J. Cohn a chattel mortgage on the stock of goods and book 
accounts described in said pétition. That on the 15th day of February, A. 
D. 1899, under and by virtue of the said chattel mortgage, the said L. J. 
Cohn took possession of the said goods, wares, and merchandise and book 
accounts, and between the 15th day of February and 23d day of February. 
A. D. 1899, both days inclusive, and before the restraining order, or any 
papers issued out of this honorable court, were served upon him, sold and 
delivered to divers persons the whole of said goods, wares, and merchandise 
and book accounts described in said pétition, and set forth and described in 
the chattel mortgage from M. Nathan to the said L. J. Cohn." At the hearing 
the note and mortgage were introduced in évidence. The note was made pay- 
able "one day after date." The mortgage contained the clause "that if the 
mortgagor shall fail to make any payment, as in the said promissory note 
provided, then the mortgagee may take possession of the said property, using 
ail necessary force so to do, and may immediately proceed to sell the same 
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at prlvate or public sale, and in the manner provided by law, and f rom the 
proceeds pay the whole amotmt in' sald note Specified." The testimony 
submitted at the hearing, among other things, shows that Cohn is the broth- 
er-in-Jaw of Nathani and liad been a clerli in Nathan's store for several years, 
and lived at hls house. That one day af ter the exécution of the note and 
mortgage Cohn tooli possession of ail the personal property mentloned therein, 
and disposed of the entlre property, between the 15th and 23d of February. 
No notice of the sale was given. The greater portion of the goods (ail but 
196.25) was sold on February 23d, which was one day after the notice of the 
fllmg of the creditora' pétition to hâve Nathan ad.i'udged a bankrupt was 
served upon Nathan, by leaving the same with hls wife. Cohn denied liavlng 
knowledge of the papers that were served upon Nathan, but admltted knowl- 
edge of the service of some papers, and that "he surmised what the papers 
were." The sale of the goods amounted, in the aggregate, to §1,444.25. 
Other facts are stated In the opinion. 

Torreyson & Summerfleld, for petitioners. 
Benj. Ourler, for respondent L. J. Cohn. 

HAWLEY, District Judge (orally). It has been held that no trans- 
fer of property, lien, or incumbrance, by mortgage or otberwise, is 
to be avoided by any adjudication in involuntary bankruptcy, unless 
made or created subséquent to the passage of the bankrupt act. In 
re Brown, 91 Fed. 358. But it by no means follows that, because a 
bona fide debt was created before the passage of the act, a mortgage 
or lien of any kind could be given after the passage of the act to 
secure such a debt, so as to avoid any proceeding instituted by the 
petitioning ereditors to hâve an adjudication in bankruptcy against 
the party giving the mortgage. In re Sievers, 91 Fed. 366, 369. If 
the mortgage in question was given for the purpose of hindering, 
delaying, and defrauding other ereditors of Nathan, there cannot be 
any controversy as to the power of the court to enjoin Cohn, pending 
involuntary proceedings against Nathan, from disposing of any of 
the property in his possession or under his control. In re Abbott, 
1 Hask. 250, Fed. Cas. No. 10; In re Brooks, 91 Fed. 508. That Cohn 
knew that Nathan was insolvent, and expected that proceedings in 
bankruptcy had been, or would soon be, instituted by other ereditors 
of Nathan, is clearly shown by his testimony. The mortgage, as be- 
tween Nathan and Cohn, was valid; but from the évidence intro- 
duced upon this hearing it cannot be said that Nathan executed the 
mortgage upon ail his personal property, and authorized Cohn to sell 
the same at private mie, for the honest purpose of discharging his 
indebtedness, and in the confident expeetation that by so doing he 
could continue his business, and it is only upon that theory, if at ail, 
that the transaction could be upheld as against other ereditors. Tif- 
fany v. Lucas, 15 Wall. 410. The giving of such a mortgage to secure 
Cohn, and to give him a préférence over other ereditors, was of itself 
an act of bankruptcy. Bankrupt Act 1898, c. 541, subc. 3, § 3, subds. 
a-c; Id. subc. 7, § 67. The flling of the pétition by the ereditors was, 
as is said in Bank v. Sherman, 101 U. S. 403, 406, "a caveat to ail the 
world. It was, in effect, an attachnlent and injunction. Thereafter 
ail the property rights of the debtor were ipso facto in abeyance until 
the final adjudication. * * * Those who dealt with his property 
in the interval between the flling of the pétition and the final adjudica- 
tion did so at their péril." See, also, In re Brooks, supra. The law 
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as declared in numerous cases, under prior acts of bankruptcy (and 
equally applicable to tlie act of 1898), is well settled that a sale or 
other disposition, eut of the usual course of business, of ail of one's 
stock in trade, to a person who knows tlie seller's insolvency, is prima 
facie évidence tliat the sale was fraudulent. Ashbv v. Steere, 2 
Woodb. & M. 347, Fed. Cas. ïfo. 576; Babbitt v. Walbrun, 1 Dill. 
19, Fed. Cas. Ko. 694; Id. Fed. Cas. No. 695; Lawrence v. Graves, Id. 
8,138; Martin v. Toof, Id. 9,167; Toof v. Martin, 13 Wall. 40, 48; 
Bison V. Knapp, 1 Dill. 187, Fed. Cas. No. 11.861; Wakeman v. Hoyt, 
Fed. Cas. No. 17,051. 

In Ashby v. Steere, supra, the court said that : 

"If the debtor elected to pay a relative to wham he was indebtcd; if the 
transfer or conveyance was doue secretly; if it was out of the usual course 
of business, in a new, extraordinary, or unusual manner; if it was just in 
the hurry of going into insolvency, a day or two, or an hour or two, before 
making the pétition; * * * or if the debtor should convey away the 
whole of his property on the eve of bankruptcy,— any of thèse circumstances 
would tend to show his intention to prêter the créditer to whom the payment 
or transfer was made." 

In Toof V. Martin, 13 Wall. 48, the court said: 

"The transfer, in any case, by a debtor, of a large portion of his property, 
while he is insolvent, to one creditor, without making provision for an equal 
distribution of its proceeds to ail his creditors, necessarily opérâtes as a préf- 
érence to him, and must be taken as conelusive évidence that a préférence 
was intended, unless the debtor can show that he was at the tirae ignorant 
of his insolvency, and that his affairs were such tliat he eould reasonably 
expect to pay ail his debts. The burden of proof is upon him in such case, 
and not upon the assignée or contestant in bankruptcy." 

In Wakeman v. Hoyt, Thompson, Circuit Justice, said : 

"Why is givlng a préférence to be considered a fraud on this act? Be- 
cause the act contemplâtes an equal distribution. It is a fraud because it 
counteracts the poliey of the law. Though it may not be fraudulent in a 
moral point of view, it must be fraudulent if it contravenes the poliey of the 
law. So, when the trader procures the levy of an exécution on his property, 
it is favoring one creditor over the other. This would not be a fraud, if it 
were not for the bankrupt law. It is precisely as honest an act for the debtor 
to procure an attachment or exécution, to be levied on his property by a 
creditor, as it is to secure to him a préférence by nieans of the conveyance. 
It is fraudulent only because it counteracts the poliey of the law, and this is 
equally true in the one case as in the other. I am, therefore, in this view of 
the case, of opinion that a conveyance or assignmcnt by a trader of ail his 
property, to secure a préférence to particular creditors, is, per se, a fraud 
upon the act of congress and an act of bankruptcy." 

In the disposition of property among creditors equality is equity. 
It is the genius and purpose of the act of 1898 to secure this resuit 
as far as possible from the moment its aid is invoked, whether by the 
debtor or by his creditors. Its exercise is vital to the ends of justice, 
and is necessary in order to enable the courts to enforce and make 
effective the varions provisions of the act. The poliey of the bank- 
rupt act is to secure an equal distribution of the assets of the bank- 
rupt among ail his creditors, and a court of bankruptcy in which the 
bankrupt proceedings are pending, in order to préserve the property 
and protect the rights of ail the creditors, has the unquestioned juris- 
diction and power to enjoin any disposition thereof which would be 
in violation of the spirit, intent, and purpose of the act. In re Calen- 
92 F.— 38 
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dar, Fed. Cas. No. 2,308; In re Camp, Id. 2,346; In re HoUand, Id. 
6,605; In re Smith, Id. 12,993, 12,994; Bush, Bankr. 411; Blake, 
aMofflt & Towne v. Prancis-Valentine Co., 89 Fed. 691, 693, 694, and 
authorities there cited. 

If there had been no sale, or pretended sale, of the goods by Cohn, 
it is clear that the mère exécution and delivery of the mortgage by 
Nathan, and possession of the property by Cohn, would justify the 
court, bankruptcy proceedings having been commenced by other cred- 
itors against Nathan, in issuing the injunction as prayed for by the 
petitioning creditors. 

But it is seriously argued that no injunction should issue against 
Cohn, as he had sold ail the property included in the mortgage prior 
to actual notice of the liling of the pétition by the creditors against 
M. Nathan to hâve him declared a bankrupt. On the other hand, it 
is contended by the petitioning creditors that there was no sale of 
the property; that the pretended sale was simulated and carried ont 
as a mère prêteuse of avoiding and preventing the petitioning creditors 
from securing the property under the bankruptcy proceeding. There 
is much in the testimony that tends strongly to sustain this view. 
The sale was mostly made on crédit, to be paid for when the purchaser 
sold the property. Of the amount of cash received from the sale, 
to wit, |403, the sum of |200 was paid by Cohn to his sister, Mrs. 
Nathan. He testifled that he gave her the money because she was 
in immédiate need of funds on account of her husband's serions ill- 
ness. He also paid his attorney the sum of |120, and to the physician 
in attendance upon his brother-in-law, Nathan, the sum of |40. He 
sold to Hausman, who is not engaged in merchandising, a bill of 
goods for $875, receiving therefor, in cash, the sum of |10, the balance 
to be paid when the purchaser sold the property. This property was 
stored in a cellar of one Manheim, and the purchaser soon after the 
sale departed on a visit to the East. The purchasers to whom Cohn 
delivered the property hâve not been made parties to this proceed- 
ing, and no order has been asked for against them. Under the cir- 
cumstances above stated, taken in connection with ail the facts pro- 
duced at this hearing, it is not by any means clear that Cohn has made 
such a disposition of ail the property that it can be said he has no 
longer any control over it. In the light of ail the facts, I am of opin- 
ion that the injunction against Cohn should be issued as prayed for 
by the petitioners. It is so ordered. 



CAETHR V. HOBBS et al. 

(District Court, D. Indiana. March 10, 1899.) 

No. 5,945. 

1. Bankruptcy — Trusteb's Pétition to Avoid Prbpkbbnoes— Multifarious- 

NESS. 

A pétition, by a trustée in bankruptcy, against tlie bankrupt and one 
of his creditors, to procure the setting aside of a mortgage on land, a 
chattel mortgage, and a lease of real and Personal property, ail made 
by the bankrupt at différent tlmes to the défendant creditor, and alleged 
to be fraudulent as to other creditors, and to hâve been given and ac- 
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cepted with the intent to prefer the creditor receiving the same, Is not 
demurrable for multitariousness. 

3. Same— Effect op Adjudication. 

An adjudication in banltruptcy opérâtes in rem, and places the banli- 
rupt's entire estate, including property previonsly transferred in fraiid 
of creditors, in tlie custody of the law, and under the jurisdiction of the 
court of hanliruptcy, in which court alone ail persous claiming riglits in 
the estate, or seeking to participate in it, must assert their claims. 

3. Same— JoEisoiCTiON of Bankruptcy Couht. 

A mortgage créditer of the bankrupt, though he does not prove his 
claim, is a party to the proeeedings in bankruptcy, and subject to the 
jurisdiction of the court of bankruptcy; and the trustée, seeking to set 
aside the mortgage as a fraudulent préférence, may proceed by pétition 
or bill in the court of bankruptcy, and will not be compelled to resort to 
the State court, or fédéral circuit court, Avhich otherwise would hâve juris- 
diction of such an action against an adverse clalmant. 

4. Same. 

Notwithstanding the provision of section 23b of the bankruptcy act 
(30 Stat. 552), that "suits by the trustée shall only be brought or prose- 
cuted in the courts in which the bankrupt might hâve brought or prose- 
cuted them if proeeedings in bankruptcy had not been instituted," the 
court of bankruptcy has jurisdiction of a pétition by the trustée against 
the bankrupt and a creditor to set aside alleged fraudulent préférences, 
for such a suit Is not one which the bankrupt himself could hâve insti- 
tuted or maintained. 

5. Same— CoKSTRUCTioN" op Statute. 

On questions of the construction of the bankruptcy act, opinions ex- 
pressed by individual members of congress in the debates on the passage 
of the act, as to the object and effect of its particular clauses, are entitled 
to little or no weight. 

In Bankruptcy. On demurrer to pétition by plaintiff, as trustée 
in bankruptcy, against the bankrupt and another, to set aside certain 
conveyances alleged to hâve been fraudulent and preferential. De- 
murrer overruled. 

Gifford & Coleman, for plaintiff. 
Gavin & Davis, for défendants. 

BAKEE, District Judge. On November 19, 1898, Beecher Goody- 
koontz flled his voluntary pétition in bankruptcy, and on the same 
day he was duly adjudged a bankrupt. On December 6, 1898, Walter 
Carter was duly appointed a trustée of the bankrupt's estate, and on 
December 10, 1898, he flled his bond, and duly qualifled, and assumed 
the duties of his trust. On March 2, 1899, he flled in this court 
his amended pétition or bill against the bankrupt and Zachariah 
T. Hobbs, in which he allèges, in substance, that the bankrupt, in his 
schedule flled herein, transferred as a part of his assets two certain 
parcels of real estate speciflcally described, situated in Hamilton 
county, Ind., and also certain speciflcally described horses, harnesses, 
and hogs; that on August 22, 1898, the bankrupt executed to Hobbs 
a mortgage on this real estate to secure a note of even date, due in 
30 days, for $2,150, and that this was done within 4 months prier 
to the flling of his voluntary pétition to be adjudged a bankrupt; 
that the indebtedness evidenced by the note and attempted to be 
secured by the mortgage was in existence more than 4 months before 
the pétition in bankruptcy was flled, and the mortgage was executed 
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by the bankrupt and acceptée! by Hobbs witli tlie fraudaient intent 
to give Mm a préférence over the other creditors of the bankrupt, 
and with the intent to hinder, delay, and defraud them; that the 
bankrupt and Hobbs, at the time said mortgage was executed, knew 
that the bankrupt was insolvent, and that his property, at a fair 
valuation. was net suflficient to pay his bona flde indebtedness in full, 
and that the purpose of both parties in executing and accepting the 
mortgage was to give Hobbs a préférence over the otlier creditors 
of the bankrupt. The pétition also seelcs to set aside as fraudulent 
a chattel mortgage On the personal property of the bankrupt, executed 
November 14, 1898. The allégations of the pétition assailing the 
chattel mortgage are the same, in substance, as those relating to the 
real-estate mortgage hereinbefore set out, and therefore need not be 
further mentioned. The pétition also assails as fraudulent a certain 
lease of real and personal property, executed August 17, 1898, by 
the bankrupt to Hobbs, and seeks to compel him to account for the 
fair rental value of the property. The grounds upon which the lease 
is assailed are the same as those set out above. 

No question is made but that the pétition states facts sufflcient, 
if established by the évidence, to justify and require the court to 
grant the relief prayed for. The bankrupt has neither answered nor 
demurred. Hobbs has âled a demurrer, in which it is alleged (1) 
that the pétition is multifarious, (2) that the court is without juris- 
diction. 

The grantor and grantee are proper parties to a suit brought by 
creditors to set aside a fraudulent conveyance. The objection that 
the pétition is multifarious is untenable. Although the défendants 
are charged with différent acts of fraud affecting différent parts of the 
estate of the bankrupt, still their acts are charged to hâve been done 
with a common fraudulent puri^ose; and the object of the pétition 
is simply to clear the estate of the bankrupt, which has passed into 
the possession of the trustée, from apparent incumbrances and lease- 
hold interests placed upon it by the mortgages and leases sought 
to be avoided. That the pétition is not multifarious is shown by the 
cases of Boyd v. Hoyt, 5 Paige, 65; Fellows v. Fellows, 4 Cow. 682; 
and Platt v. Preston, Fed. Cas. No. 11,219. The trustée stands in the 
place of the creditors of the bankrupt, and has the same rights, and 
may pursue the same remédies in their behalf, as they had or would 
hâve been entitled to if there had been no adjudication of bankruptcy. 
He may, therefore, embrace in his pétition ail such matters and causes 
of action as might bave been included by the creditors in a creditors' 
bill against thèse défendants. The fraud charged against the de- 
fendants is that by a fraudulent combination between them certain 
real and personal property of the bankrupt lias been leased and mort- 
gaged to Hobbs with the intent to prêter him in fraud of the rights 
of the gênerai creditors. The object of the pétition is single, and 
seeks to accomplish but a single purpose, namely, to clear the bank- 
rupt's estate from the fraudulent claims placed Upon it by the défend- 
ants. The frauds alleged are the same. The one matter charged 
is fraud in the incumbrance and disposition of the property of the 
bankrupt. Each défendant has a common interest centering in every 
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point in issue. In the case of Fellows v. Fellows, ubi supra, it was 
held that the joinder in a creditors' bill of three persons, to whom 
separate deeds of conveyance for separate parcels of real estate had 
been executed at the same time by a debtor, with the intent to de- 
fraiid his creditors, did not malie such bill multifarious. 

It is next insisted that this court is without jurisdiction, and that 
the bankrupt's estate, which has passed into the custody of the court, 
and is now in the possession of its trustée, can only be cleared of 
the fraudulent incumbrances placed thereon by a suit brought in a 
court of the state. The trustée is vested by opération of law with 
the title of the bankrupt as of the date of the adjudication, among 
other things, to ail property transferred by him in fraud of his cred- 
itors, as well as to ail property which, prior to the filing of the péti- 
tion, he could, by any means, hâve transferred, or which might hâve 
been levied upon and sold by judicial process against him. Bank- 
ruptcy Act, § 70. The word "transfer" includes the sale and every 
other différent mode of disposing of or parting witli property, or the 
possession of property, absolutely or conditionally, as by payment, 
pledge, mortgage, gift, or security. Id. § 1, cl. 25. Therefore the 
title to the bankrupt's property, incumbered by the mortgages and 
lease, was transferred by opération of law to, and vested in, the trus- 
tée, an officer of this court. The decree opérâtes in rem, and from 
the moment of the adjudication of bankniptcy tlie bankrupt's estate 
is in custodia legis, and under t!\e jurisdiction of this court. It is 
fundamental that no court or individual can interfère with such cus- 
tody and possession. Tlie assertion of any right against, or to par- 
ticipate in, the res so in custodia legis, must be sought in the court 
in whose custody it is. An attempt to assert such right elsewhere 
would be regarded as a contemx>t. The adjudication proceeds in rem, 
and ail persons interested in the res are regarded as parties to the 
bankruptcy proceedings. Thèse parties include, not only the bank- 
rupt and trustée, but also ail the creditors of the bankrupt. The 
présent act, in addition to having provisions analogous to those found 
in the act of 1841, also discloses (section 57e) that clairas of secured 
creditors and those who hâve priority may be allowed to enable such 
creditors to participate in the proceedings at creditors' meetings held 
prior to the détermination of the value of their securities or priorities, 
but shall be allowed for such sums only as to the courts seem to be 
owing over and above the A'alue of their securities and priorities. 
The last clause clearly implies an authority in the bankruptcy court 
to ascertain and détermine wliether or not the security or priority 
exists ; as well as to détermine the value of it, and the amount of the 
debt so secured. Section 56b contains a similar provision. Section 
63 makes debts, whether due and paj-able or not, provable in bank- 
ruptcy. Section 57h provides that the value of securities" held by 
secured creditors shall be determined by converting the same into 
money according to the terms of the agreement pursuant to which 
the securities are held by the creditors, or by such creditors and the 
trustée by agreement, arbitration, compromise, or litigation as the 
court may direct ; and the amount of such value shall be credited upon 
such daims, and a dividend shall be paid only on the unpaid balance. 
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The last section clearly shows that the secured créditer is uoder the 
jurisdiction of the bankruptcy court, and that it may restrain him 
from enforcitig his claim in any other court, or it may authorize such 
secured créditer to litigate a claim secured by lien in a state court. 
The jurisdiction of the bankruptcy court over such claims and claim- 
ants, in my opinion, is clearly conferred by the présent act. We do 
not understand respondents' counsel to contest such jurisdiction if 
the secured créditer seeks to prove against the gênerai assets. Their 
contention is that such secured créditer may, if he elects to look to his 
security alone for the satisfaction of his debt, décline to prove his 
debt; and by se doing he is not drawn within the jurisdiction of the 
bankruptcy court; and that, so electing, he is to be regarded as an 
adverse claimant, and cannot be proceeded against in the bankruptcy 
court, but must be proceeded against in a court of the state, unless, 
by reason of diversity of citizenship and the amount in controversy, 
he may be sued in the circuit court of the United States. But, in my 
judgment, such secured creditor is not an adverse claimant. Under 
Act 1841, § 6, it was contended that a secured creditor who had not 
come into the bankruptcy proceedings and proved his claim was to 
be regarded as an adverse claimant, over whom the bankruptcy court 
possessed no jurisdiction. This contention did not preirail. The su- 
prême court, in Ex parte Christy, 3 How. 292, 315, said: 

"Another ground of objection insisted on in argument Is that the language 
of the sixth section, when it refers to any créditer or creditors who shall claim 
any debt or demand under the bankruptcy, is excluslvely llmlted to such 
creditors as come in and prove their debts under the bankrupt law, and does 
not apply to creditors wlio daim adversely thereto. * * * But we do not 
so interpret the language. When creditors are spoken of who claim a debt 
or demand under the bankruptcy, we understand the meaning to be that they 
are creditors of the bankrupt, and that their debts eonstitute présent sub- 
sisting claims upon the bankrupt's estate, unextinguished in fact or in law, 
and capable of being asserted under the bankruptcy in any manner or form 
which the creditors might elect, whether they hâve a security by way of 
pledge or mortgage therefor or not. If they hâve a pledge or mortgage there- 
for, they may apply to the court to hâve the same sold, and the proceeds there- 
of applied towards the payment of their debts pro tanto, and to prove for 
the residue; or, on the other hand, the assignée may contest their claims in 
the court, or seek to ascertaln the true amount thereof, and hâve the residue 
of the property, after satlsfying their claims, applied for the beneflt of the 
other creditors. Still the debts or demands are, in either view, debts or de- 
mands under the bankruptcy, and they are required by the bankrupt act 
to be included by the bankrupt in the Ust of his debts due to his creditors 
when he applies for the benefit of the act; so that there is nothing in the 
language or intent of the sixth section to justify the conclusion which the ar- 
gument seeks to arrive at." 

From the foregoing considérations it would seem to be clear that 
the district court, when sitting in bankruptcy, has lawful jurisdiction 
over liens and mortgages upon the property of the bankrupt, so that 
it may inquire into their validity and extent, and grant the same relief 
which the courts of the state might or ought to grant, and that such 
court may do this without the consent of the secured creditor. 

Nor do I think a fair construction of section 23b of the présent 
act can be regarded as ousting the court sitting in bankruptcy of such 
jurisdiction. The grant of jurisdiction by the seeond section of the 
act, omitting the exception in clause 7, is ample, and perhaps would 
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l>e exclusive in collecting in and reducing to money and distributing 
the estate of the banknipt, of whatever nature. Section 2, cls. 6, 7, 
15, including tlie last paragrapli of the section. Section 2.3b reads : 

"Suits by the trustée sliall only be brought or prosecuted in the courts 
where the bankrupt whose estate is being administered by such trustée niigbt 
hâve brought or prosecuted them if proceedings in banlcruptcy had uot beeu 
Instituted, unless by consent of the proposed défendant." 

This section, doubtless, is intended to be the exception ingrafted 
on section 2, cl. 7, which reads : 

"(7) Cause the estâtes of banlvrupts to be collected, reduced to money and 
distributed, and détermine controversies in relation thereto, except as hereiu 
otherwise provided." 

Omitting the exception, it is clear that by section 2 the district 
court sitting in bankruptcy would be invested with original and ex- 
clusive jurisdiction unless it gave leave to parties to sue in the courts 
of the State over the collection of ail debts and demands due the bank- 
rupt, as well as the entire administration of the bankrupt's estate, 
and the détermination of ail controversies relating thereto. It is, 
however, earnestly contended that clause b of section 23, with which 
we are alone concerned, takes from the bankruptcy court, and remits 
to the courts of the state, jurisdiction over ail suits for the collection 
of debts and demands due the bankrupt, as well as of ail suits to set 
aside fraudulent transfers of every sort, and to recover the property 
of bankrupts in the wrongful possession of third parties; in short, 
that the bankruptcy court has no jurisdiction to "cause the estâtes 
of bankrupts to be collected" and reduced to its possession. If the 
bankruptcy court possesses no jurisdiction over thèse matters, it is 
shorn of power to accomplish the purpose of its création, and it is 
impotent, indeed, if it must rely upon the courts of the state to per- 
form the largest and most important part of the work of administering 
the bankruptcy act. Such, in efEect, is the ruling in Burnett v. Mer- 
cantile Co., 91 Fed. 365, where it is held that the district court has 
no jurisdiction to entertain a suit to set aside conveyances made by 
the bankrupt in fraud of his creditors. But this broad construction 
of clause b is inadmissible. It, of course, is to be construed in con- 
nection with every part of section 2, which contains the plenary grant 
of jurisdiction to the district court sitting in bankruptcy. It takes 
ont of the plenary grant of jurisdiction that which otherwise would 
be within it. But such a construction of an exception as makes it 
plainly répugnant to the body of the act is not permissible. Dollar 
Sav. Bank v. U. S., 19 Wall. 227. The gênerai rule of law is that an 
exceptic^a only carves some spécial matter out of the body of the act, 
and those who set up such exception must establish it as being within 
the words as well as the reason thereof. Ryan v. Carter, 93 U. S. 78; 
U. S. V. Dickson, 15 Pet. 141. The language of clause b must be strictly 
construed to avoid repugnancy between it and the plenary grant of 
jurisdiction conferred by section 2. The application of thèse settled 
rules of construction leaves no doubt that the clause of section 23 un- 
der considération does not devest courts of bankruptcy of jurisdiction 
over suits brought by the trustée to set aside fraudulent transfers of 
the bankrupt. The clause in question requires suits which the bank- 
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rupt might hâve brought or proSecuted to be broiigM iû tbe courts in 
whicb the bankrupt must hâve broûght them if bankruptcy had net 
supervened. It seems to me to be clear that, where the trustée brings 
a suit to enforce a right of action which never existed in the bankrupt, 
the district court has ample jurisdiction to maintain it. The trustée'» 
right of action in such a case is not a derivative one, growing ont of a 
prior right possessed by the bankrupt, but his right is original, created 
by law, and in the enforcement of it he represents the creditors, and 
his suit is, in effect, the exact équivalent of a creditors' bill to reach 
property fraudulently transferred. Such a suit could never hâve been 
brought or prosecuted by the bankrupt against himself and his fraud- 
ulent transférées. No state court could entertain jurisdiction over 
such a suit when attempted to be brought or prosecuted by the bank- 
rupt, and no such construction of clause b is admissible. When suits 
which the bankrupt could hâve brought or prosecuted in the courts of 
the state are spoken of, evidently real suits upon existing causes of 
action belonging to the bankrupt are meant, and not suits for the 
pretended enforcement of causes of action which never existed in 
favor of the bankrupt. Whether district courts hâve jurisdiction 
over suits to recover debts and demands due or owing to the bankrupt 
at the time of the adjudication of bankruptcy it is not necessary to 
consider or détermine. On this question, however, see In re Sievers, 
91 Fed. 366. 

It is insisted that the conclusion hère reached is in conflict with 
the opinions expressed by Senator Lindsay and Représentative Hen- 
derson, who respectively had the bill in charge in the senate and the 
house. Counsel hâve set out in their brief copions extracts from the 
speeches of thèse gentlemen, which it is claimed show that the congress 
intended ail adversary suits to be brought in the courts of the state. 
A careful reading of what was said does not, in my opinion, justify 
any such conclusion. Their views seem to hâve been that debts and 
demands due or owing to the bankrupt on which he could hâve brought 
suit must be prosecuted and eollected by the trustée in the courts of 
the state. But we need not further consider the opinions of thèse 
gentlemen, for the reason that the opinions of individual legislators 
as to the object and effect of a statute are of little or no weight on 
the question of its construction. 23 Am. & Eng. Eue. Law, p. 337, 
note 5, and cases there cited. 

It foUows that the demurrer must be overruled, to which the de- 
fendant excepts. The défendant is ruled to answer within 10 days. 
So ordered. 
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UNITED STATES v. FIFTY BOXES AND PACKAGES OP DACB. 

SAME V. EIGHTY-NINE BOXES AND PACKAGES OF LACE. 

(District Court, S. D. New York. March 15, 1899.) 

1. Dépositions— Mannbr of Takinq in Fedebal Courts— State Practice 

NOT ObLIGATORY. 

Kev. St. § 721, mailing the laws of the several states ruies of décision 
in trials at common law, does iiot require the fédéral courts to conform 
to State laws as to the mère manner of executing commissions to take 
testimony, which may be regulated by the court, either by gênerai rules, 
or by spécial directions accompanying the commission.! 

2. Samb. 

Rev. St. § 914, conforming the fédéral to the state practice "in like 
causes," does not require a fédéral court to follow a state statute as to the 
manner of taking dépositions in a proceeding in rem by the United States 
for the forfeiture of merehandise under the customs revenue laws, (1) 
because there are no "like causes" in the state courts; and (2) because the 
provision does not apply to the évidence of vvitnesses, either as to its 
character or competency, or the mode of taking it. 

3. Same. 

ïhe phrase, "according to common usage," in Kev. St. § 866, authorizing 
courts of the United States to "grant a dedimus iwtestatem to take déposi- 
tions according to common usage," means according to the practice exist- 
ing in 1874, when the section was enacted, and does not import that the 
fédéral courts must adopt ail subséquent new régulations that may be 
enacted by state législatures or adopted by the state practice, though 
such courts are permitted by Act March 9, 1892 (2 Supp. Rev. St. p. 4), 
to follow the mode prescribed by the state laws, "in addition" to the former 
method. 

4. Samb — Informalitt of Certificats. 

The fact that a commissioner to take dépositions in a foreign country 
fails to certify, as directed in the commission, that "the examination was 
subscribed by the sworn interpréter," is immaterial, and not ground for 
suppressing the déposition, where the certifieate shows that the interpréter 
was sworn, and the déposition is in fact subscribed by him. 

5. Samb — Failurb to Attach Exhibits. 

Where exhibits are not identified and attached to a déposition as required 
by the instructions, it is proper to order the déposition returned for that 
purpose; and the right of the adverse party to further examine as to the 
identity of such exhibits is waived, if no request therefor is made. 

6. Samb — Mannek dp Transmission. 

It is immaterial that foreign dépositions, directed to be addressed to the 
clerk and returned by mail, were forwarded through the embassy bag 
by mail to Washington, and thence to the clerk, to whom they were prop- 
erly addressed, instead of being forwarded direct. 

On Motion to Suppress Dépositions. 

Henry L Burnett, U. S. Dist. Atty., and Mr. Baldwin, Asst. U. S. 
Dist. Atty. 

A. J. Dittenhoeffer, for défendants. 

BROWN, District Judge. In the above cases, which are informa- 
tions for forfeitures of laces and other goods under the customs 
revenue laws of the United States, two commissions were issued 
under a dedimus potestatem pursuant to the provisions of section 

1 As to conforming fédéral to sta-te practice. see note to O'Counell v. Reed, 5 
C. G. A. 594. 
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866 of the Eevised Statutes to take tlie testimony of foreign wit- 
nesses in behalf of the government, one at London and one at Paris. 
Upon the exécution and return of the commissions, a motion is made 
on the part of the défendants to suppress them on the gênerai ground 
that they hâve not been executed in ail particulars in précise cou- 
formity with provisions of sections 887-912 of the Nevv' Yorlc Code 
of Civil Procédure, relating to dépositions taken without the state, 
which it is contended by the défendants are binding upon the féd- 
éral courts. 

I hâve carefully examined the objections raised, and the briefs 
submitted by counsel. Unable to vprite at length upon the inter- 
esting questions discussed, I state my conclusions as follows: 

1. Section 721 of the United States Revised Statutes, making the 
laws of the several states "rules of décision in trials at common 
la.Tv," vi^hile governing upon such trials as respects the competency 
of witnesses and the admissibility of évidence offered on the trial, 
has no référence to such objections as are hère raised in regard to 
the mère manner of executing commissions, which may be regu- 
lated by the court as justice may require, either through gênerai 
rules, or by spécial directions accompanying the commission. 

2. Section 914 of the United States Eevised Statutes, providing 
that "the practice, pleading and forms and modes of proceeding 
in civil causes, other than equity or admiralty causes, shall conform 
as near as may be to the * * * forms and modes of proceeding 
existing at the time in like causes in the state courts of record," is 
not applicable in the présent case for two reasons: (a) This is 
an information in rem for a forfeiture under the customs revenue 
laws of the United States, and there are no "like causes" in state 
courts. See Coffey v. U. S., 117 U. S. 233, 6 Sup. Ct. 717, expressly 
adjudging this point, (b) This section has not been construed in 
this circuit to "apply to the évidence of witnesses, either as to its 
character or competency, or the mode of taking it." Per Blatchford, 
District Judge, in Beardsley v. Littell, 14 Blatchf. lOo, Fed. Cas. 
No. 1,185. And Judge Choate so ruled in U. S. v. Pings, 4 Fed. 714, 
where he says that thèse matters "being expressly provided for by 
act of congress, the state practice regulating the same matter is 
not adopted by section 914 of the Eevised Statutes." See Flint v. 
Crawford Co., 5 Dill. 481, Fed. Cas. No. 4,871; Easton v. Hodges, 
7 Biss. 324, Fed. Cas. No. 4,258; Sage v. Tauszky, Fed. Cas. No. 
12,214. And see Bâte Eefrigerating Co. v. Sulzberger, 15 Sup. Ct. 
515, 516. 

3. The phrase, "according to common usage," in section 866, au- 
thorizing the court to "grant a dedimus potestatem to take déposi- 
tions according to common usage," means according to the existing 
practice whether at law or in equity (Bischoflfscheim v. Baltzer, 20 
Blatchf. 232, 10 Fed. 1); that is, by a commission upon interroga- 
tories and cross interrogatories, as was the common usage both 
at the time when section 866 was passed in 1874, and at the time 
of the passage of the judiciary act of 1789, in which substantially 
the same provision was enacted. The usage referred to in section 
866 is the common usage at the time of the revision in 1874; and 
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in districts where tliere is no established practice in the fédéral 
courts, it is no doubt compétent and proper to refer to the usage 
in otlier districts, or to laws or usages of the state as évidence of 
the common usage, as was held might be donc in the case of Bud- 
dicum V. Kirli, 3 Oranch, 293, in 1801, in respect to notice, and 
later by Judge Deady, in Oregon, in the case of Jones v. Eailroad 
Co., 3 Sawy. 523, Ped. Cas. No. 7,486. There is nothing in this 
gênerai phrase, "according to common usage," which imports that 
the fédéral courts in any of the states must adopt ail subséquent 
new régulations that may be from time to time enacted by the state 
législatures, or adopted by the state practice. This notion was 
expressly repudiated by Mr. Justice Brewer in Turner v. Shackman, 
27 Fed. 184, and by Mr. Justice Miller in Ex parte Fisk, 113 U. 
S. 724, 5 Sup. et. 724, where the latter refers to such enactments 
as "a very spécial usage dépendent wholly upon the New York stat- 
ute." That no such rule was contemplated by congress in the act 
of 1789, or prior to the révision, is moreover évident from the act 
of May 9, 1872 (17 Stat. 89), which, after making certain provisions 
in regard to dépositions taken de bene esse for use in the fédéral 
courts, adds: 

"But this act shall not be constriied to affect the power of any such court 
to cause testimony to be taken under commission according to the course of 
common law to be used therein." 

At the time of the revision and the enactment of section 866, the 
"common usage" within this district had been long and well estab- 
lished, not merely by the practice of the fédéral courts, but by the 
rules of the circuit and district courts at common law for upwards 
of 45 years; the flrst pr-inted rules on the subject (rules 33 to 36) 
being established in 1828 by Mr. Justice Thompson and Judge Betts, 
and at varions times since amended and eiilarged. See circuit rules 
41 to 50 of 1838; district rule 97 (old 240). The provisions of the 
New York Code of Civil Procédure now existing, which the défend- 
ants claim are binding upon this court, so far as they differ from the 
practice of the fédéral courts in this circuit, are mainly the resuit 
of enactments of the state législature since section 866 was passed; 
and some of thèse changes are quite récent and peculiar. The most 
important is the one providing that the interrogatories, cross inter- 
rogatories, and the answers in case of a foreign witness who does not 
understand English, may be taken in the language of the witness, 
and interpreted upon the trial (Code Civ. l'roc. N. Y. § 912); but this, 
as I understand, is wholly in the discrétion of the court. In this 
case, as no api)lication was made to this court upon that subject 
before the commission was issued, no objection can be raised upon 
that score now. 

The above view is confirmed by the récent act of March 9, 1892 
(2 Supp. Eev. St. p. 4), which provides, 

"That in addition to the mode of talving the dépositions of witnesses in 
causes pending at law or equity in the district and circuit courts of the United 
States, it shall be lawful to take the dépositions or testimony of witnesses in 
the mode prescribed by the laws of the state in which the courts are held." 
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This apparently applies to ail dépositions authorized to be taken 
under fédéral laws (Cash-Eegister Co. v. Leland, 77 Fed. 242), and it 
is a clear récognition of the existing "mode" (i. e. a lawful mode) of 
taking dépositions both at law and in equity in a manner différent 
from that of the state practice, and at tlie same time it autliorizes 
the latter method, thus giving a législative sanction to the following 
of the state practice in that regard, if desired, "in addition" to the 
former method. Several décisions had previously declared the same 
option to exist. Flint v. Crawford Co., 5 Dill. 481, Fed. Cas. No. 
4,871; McLennan v. Eailroad Co., 22 Fed. 198. 

4. The commissions issued in thèse cases were issued in accord- 
ance with the long-existing common usage of this district. Instruc- 
tions consisting of two printed pages, the same that hâve been used 
in this court for more than 20 years past, were attached. Except 
in one particular thèse instructions hâve been complied with. The 
omission is in the certiflcate to the French commission, wliich does 
not certify, as directed, that "the examination was subscribed by the 
sworn interpréter." But the commissioner does certify that the 
interpréter, Paul F. Paquet, "was sworn"; and he was presumably 
sworn in the manner directed. And although the commissioner 
does not certify that the interpréter subscribed the déposition, yet 
every page of the examination is in fact subscribed by "Paul F. Paquet, 
Interpréter," and at the close the déposition is in like manner sub- 
scribed by him and by the witness. There seems to be no reason- 
able doubt whatever, as to the fact of the subscription as required, 
and as the informality of the certificate in this respect cannot préju- 
dice the défendants, it should, therefore, be held to be immaterial. 
Eailroad Co. v. Stoner, 2 C. C. A. 437, 51 Fed. 65G; Rust v. Eckler, 
41 N. Y. 488; Gormley v. Bunyan, 138 U. S. 632, 11 Sup. Ct. 453; 
Bibb v. Allen, 149 U. S. 488, 13 Sup. Ct. 950. 

5. The return of the commissions in order to hâve exhibits not 
previously attached identifled and attached as required by the in- 
structions, was a proper order; the défendants would hâve been 
allowed to interrogate the witne«s further as respects the identity 
of the exhibits had they desired to do so; but no such request being 
made, this right was waived. 

6. The commissions on the return were properly addressed to the 
clerk of the court, as directed; and as directed they were sent by 
mail. It is immaterial that they were forwarded through the em- 
bassy bag by mail to Washington, and thence to the clerk, instead 
of directly to New York. 

The motion to suppress the commissions should, therefore, be 
denied. 
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CENTAUR CO. v. MARSHALL et al. 
(Circuit Court, W. D. Missouri, W. D. February 6, 1899.) 

1. Tbade-Makks— Patented Akticles— Expikatiok op Patent. 

Wlien a patentée! article bocomes known by a particular name, thougli 
an arbitrary one invented by tlie patentée, such as "Castoria," such narue 
becomes public property on tlie expiration of the patent; and no trade- 
mark riglit exists therein, or can be aequired by subséquent use. Centaur 
Co. V. fleinsfurter, 28 0. C. A. 581, 84 Fed. 955, followed. 

2. Same — Preliminary Injunctiok— Inéquitable Conduct. 

The owner of a patent for a medicine enjoycd the protection of the patent 
during its term, and asserted in litigation that it claimed uuder the 
patent. After expiration of the patent, in order to elaim a trade-mark in 
the name by which the patented medicine was known, it a.sserted for the 
flrst time, in a bill for injunction, that in the préparation of the medicine 
it varied from the formula of the patent. HeM, that this conduct was not 
such as to commend itself to a court of equity, on a motion for prelimi- 
nary injunction against alleged unfair compétition. 

3. Same— Unfair Compétition— Imitation of Labels. 

When the différences between the labels are so marked that it is hardly 
conceivable that even the casual observer who had been in the habit of 
purchasing complalnant's goods, or who had aequired any knowledge of 
or préférence for it, would mistake the one for the other, an injunction 
will be denied, especially when there is no proof that any purchaser was 
actually so misled.i 

4. Same. 

When complainant has no trade-mark right in the name under wliich 
an article is sold, and there is no misleading imitation of bis labels or other 
indicia, he lias no standing to complain that défendant is palming off a 
spurious article upon the public, or is using "fake" testimonials in bis 
advertising. 

5. Same. 

Plalntiff long sold medicine known as "Castoria," but without having 
any trade-mark right in that name. Afterwards défendant liegan selling 
a medicine under the same name, with labels so ditîerent as to repel the 
charge of fraudulent or misleading imitation, but at the bottom thereot 
he placed conspicuously the words "New Label." Hdd, that he should be 
enjoined from so doing, as this might lead customary purcliasers of com- 
plainant's article to think that complainant had adopted a new label. 

Karnes, Holmes & Krauthoff and Danl. B. Holmes, for complain- 
ant. 

Henry Wollman and Benj. F. Wollman, for défendants. 

PHIIIPS, District Judge. Tins case lias been submitted on 
application for a temporary injunction. The bill was drawn with a 
double aspect: First, to restrain the défendants from using the 
name "Castoria" in their business of manufacturing and putting on 
the market the medicine or drug known by such name, on the ground 
that the complainant has aequired a trade-mark right to said name; 
and, second, that by reason of their imitation of the wrapper, label, 
and other indicia of complalnant's manner of preparing the bottles 
containing the medicine for market, the défendants are engaged in 
unfair compétition with the complalnant's business. 

It has been expressly ruled by the court of appeals of this circuit 
(opinion by Mr. Justice Brewer), in the case of This (Complainant v. 
Heinsfurter, 28 C. C. A. 581, 84 Fed. 95û, that, the patent under 

1 As to unfair compétition in trade, see notes to Seheuer v. MuUer, 20 G. C. 
A. 165, and Lare v. Harper & Bros., 30 C. C. A. 370. 
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which the medicine known by tlie name of "Castoria" was manufac- 
tured and sold having expired in 1885, the name which was descrip- 
tive of the article became public property, and that no trade-mark 
riglit exista therein, or could be acquired by subséquent use. It was 
further held that the right ta manufacture Castoria, and to use the 
name in selling it, are also public property. This proposition was 
definitely settled bv the suprême court in Singer Mfg. Co. v. June 
Mfg. Co., 163 U. S." 169, 16 Sup. Ct. 1002. Mr. Justice White, who 
delivered the opinion of the court, said: 

"It is self -évident that on the expiration of a patent the monopoly created 
by It eeases to exlst, and the right to make the same, formerly covered by the 
patent, becomes public property. It is upon this condition that the patent is 
granted. It follows, as a matter of course, that on the termination of tlie 
patent there passes to the public the right to make the machine in the form 
in which it was construeted during the patent. * * * It equally follows, 
from the cessation of the monopoly and the falling of the patented device into 
the domain of things publie, that along with the public ownership of the device 
tliere must also neeessarlly pass to the public the generic désignation of the 
thing which has arisen during the monopoly, in conséquence of the désignation 
having been acquiesced In by the owner, either tacitly, by accepting the ben- 
etits of the monopoly, or expressly, by having so connected the name with the 
machine as to lend countenance to the resulting dedication. To say otherwise 
would be to hold that, although the public had acquired the device covered 
by the patent, yet the owner of the patent, or the manufacturer of the pat- 
ented thing, had retained the designated name, which was essentially neces- 
sary to vest the publie with the full enjoyment of that which had become 
theirs by the disappearance of the monopoly. In other words, that the pat- 
entée or manufacturer could take the beneflt and advantage of the patent, upon 
the condition that at its termination the monopoly should eease, and yet, when 
the end was reached, disregard the public dedication, and practically perpet- 
uate indeflnitely an exclusive right. The public having the right on the ex- 
piration of the patent to make the patented article, and to use its generic name 
to restrict this use, either by preventing its being placed upon the articles when 
manufaetured, or by using it in advertisements or circulars, would be to admit 
the right, and at the same time destroy it. It follows, then, that the right 
to use the name in every form passes to the public with the dedication re- 
sulting from the expiration of the patent." 

With the évident purpose to avoid, if possible, the eiïect of this 
l'uling, the Mil of complaint ingeniously asserts that Dr. Pitcher, 
the patentée, and the complainant holding under liim through assign- 
ments, did not strictly follow the formula of the prescription in the 
patent, as to one ingrédient, and therefore the complainant has ac- 
quired, by long usage, a trade-mark in the word "Castoria," and that 
ail other persons ought to be denied its use under any and ail circum- 
stances and conditions. This is a remarkable position for this com- 
plainant now to assume in a court of equity. During the life of the 
patent, it and its predecessors in right hâve enjoyed the protection of 
the patent, warning off ail intruders, up to the adjudication against 
the complainant in the Heinsfurter Case, decided in January, 1898. 
In that case the complainant alleged that its right to such exclusive 
use was covered by the Pitcher patent, "numbered 77,758, granted to 
him for a composition to be employed as a cathartic, or substitution 
for castor oil," etc. When the patent was obtained the same formula 
was upon the article as now. And, before the trade-mark act was 
declared unconstitutional, the predecessor of the complainant, in the 
right by assignment to said patented article, in 1883, made applica- 
tion to hâve the trade-mark of the word "Castoria" registered; and 
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in that statement it was représentée! that the applicant liad used 
the same in business since 1878, when she purchased the préparation 
or combination to which the same is applicable, "by deed of assif^n- 
ment of Demas B. Dewey, then owner of the same by assi^iimenl 
from Samuel Pitcher, who used the same before May 12, 18(;8, and 
to whom were issued letters patent No. 77,758, dated May 12, 18(58, 
covering the composition to which I apply this trade-mark." In ail 
of the advertisements of this article by the complainant, it refers to 
it as "Castoria — the kind you always bought." For the complainant 
now to change front, and announce to the court that it has not in 
fact followed the patented prescription, is little less than to plead its 
own déception upon the public, and to ask a court of equity to pro- 
tect it so as to prevent any other person from either following the 
original formula, or from using the name "Castoria," where the party 
has substituted or added some one ingrédient to the formula. Mr. 
Justice Field, in Medicine Oo. v. Wood, 108 U. S. 218, 2 Kup. Ct. 
436, discussing a kindred question, quoted the language of the lord 
chancellor in Leather Cloth Co. v. American Leather Cloth Co., 4 De 
Gex, J. & S. 137, and 11 H. L. Cas. 523: 

"When the owner of a trade-mark applies for an injunetion to restrain the 
défendant from injuring his property by making false représentations to th(! 
publie, it is essential that the plaintiff should, in his trade-mark, or in the 
business connected with it, be himself not guilty of any false or misleading 
représentations; for, If the plaintiff makes any material false statements in 
connection with the property he seeks to protect, he loses — and that justly— his 
right to claim the assistance of a court of equity. * * * where a symbol 
or label claimed as a trade-mark is so constructed or worded as to make or 
contain a distinct assertion which is false, I think no property can he claimed 
in it, or, in other words, the right to the exclusive use of it cannot be main- 
tained." 

Judge Taft, in Krauss v. Jos. E. Peebles' Sons Co., 58 Fed. 585, 
applied the same doctrine. 

On the hearing of this application for a temporary injunetion, it 
was stated by counsel for complainant that he did not expect or 
ask the court, as a basis for granting a temporary injunetion, to 
détermine whether or not, by reason of the matters alleged in the 
bill, the complainant was entitled, notvvithstanding the ruling in the 
Heinsfurter Case, to assert the existence of the trade-mark right in 
the name "Castoria"; and therefore the court only présents this mat- 
ter as it bears upon and affects the other ground of relief stated in 
the bill. If, as stated in the bill of complaint, and the afBdavit of 
Mr. Fletcher presented in support thereof on this hearing, the com- 
plainant and its predecessors did départ in some material particular 
in the composition of Castoria from the original formula or prescrip- 
tion in the speciflcations of the patent, it does not appear that it 
ever took any pains to advise the public of such fact; and having 
during the life of the patent enjoyed its protection, and asserted in 
its litigation with Heinsfurter up to January, 1898, that it was claim- 
ing under the patent, its conduct in changing front, and now assert- 
ing a right to be protected for an acquired trade-mark in the name 
"Castoria," for the reason that it has not strictiy followed the spec- 
iflcations of the patent, does not commend itself to a court of equity. 
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And it is difBcuIt to separate this claim, presented both. in tlie bill 
of complaint and the affidavit of Mr. Fletcher, presented to this court 
on the hearing, from the considération of the remaining question, 
as to whether or not the défendants hâve been guilty of unfair com- 
pétition. The complainant, notwithstanding it may not hâve as- 
serted the trade-mark right, may hâve acquired an exclusive right 
to the manner of dressing up its préparation for sale, in the matter 
of labels, wrappers, and other indicia, so as to entitle it to the pro- 
tection of the courts against imitative devices by other manufac- 
turers, calculated to beguile the public into purchasing such other 
manufactures under the impression that they are those manufactured 
and sold by the complainant. The wrapper (with its wording and 
devices) of the complainant is hère presented: 
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The one now in use by the défendants is hère presented: 
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Price, 35 Cents 



It is true that prior to the institution of this suit the défendants 
used a wrapper, and at the time of the flling of the biU they were 
using a second wrapper, more objectionable than the one now in 
use. But as the défendants hâve satisfied the court that the first 
two wrappers hâve been abandoned by them, and will not be reused, 
an injunction on that ground should not be granted. The question 
therefore is, does the last one adopted corne within the lines of for- 
bidden imitation? It is quite obvions, even to an unscrutinizing eye, 
that there are radical différences on the face of thèse competing wrap- 
pers. The following is a fair summary of the more distinctive points 
of différence in the two wrappers : At the top of complainant's wrap- 
per are the words "900 Drops," with white letters and black back- 
ground, while at the top of défendants' wrapper are the words "Pitch- 
er's Castoria," — the word "Pitcher's" in blacli letters on a white 
background. The word "Castoria" on complainant's wrapper is in a 
crescent shape, with black letters and dark-colored penciled back- 
ground; the letters varying in size on the complainant's wrapper 
from three-eighths to one-half inch. The word "Castoria" on the de- 
02 F.— 39 
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fendants' wrapper is in white letters, seven-eighths inch in length, 
with intense black background; the letters being of diiïerent shape 
from that of complainant, and on straight Unes. On coinplainant's 
wrapper appear the words "Infants and Children'' in white letters on 
black background; and, wliile the words "Infants and Children'' 
appear on the défendants' wrapper, they are in larger black letters, 
on white ground. The formula of the composition is given on the 
face of complainant's wrapper, while the défendants' is on the side, 
with some différent ingrédients, and printed in much larger and more 
conspicuous letters. On the face of complainant's wrapper is the 
statement that the package contains neither morphine nor minerai, 
with the words, in large letters, "Not Narcotic." Thèse words do 
not occur on the défendants' wrapper. On the reverse side of com- 
plainant's wrapper occurs the fac simile signature of "Chas. H. 
Fletcher," stated to be "on every wrapper." And on the face and 
elsewhere occurs the fac simile signature of "Chas. H. Fletcher, New 
York." The défendants' wrapper states speciflcally on its face that 
it is "Prepared by the Castoria Medicine Co., Kansas City, U. S. A."; 
and on the reverse side is given, as the évidence of "our genuine 
Castoria" the fac simile signature "on every label" of "Geo. W. 
Marshall." At the bottom of complainant's wrapper, with a black 
background tiiree-eighths inch wide, occur in white letters the words, 
"At 6 months old 35 Doses — 35 Cents." Thèse words do not appear 
on the défendants' wrapper, but at the bottom of the wrapper occur 
the words, "Price, 35 Cents." On the face of the défendants' wrap- 
per occur the words, "Who take it are cheerful, playful & healtliy," 
not found on complainant's wrapper. On the two edges of com- 
plainant's wrapper are printed, in Spanish and French, legends or 
"catches," each one signed, "Chas. H. Fletcher, New York," while on 
only one edge of défendants' wrapper is a catch or legend, in Ger- 
man, with the words at the left-hand corner, "Kansas City," with 
the name of "Geo. W. Marshall" on the right-hand corner. On the 
other edge of défendants' wrapper is given the formula of "l'itclier's 
Castoria," signed, "Geo. W. Marshall," with the words "Kansas City" 
in the left-hand corner. On the back of complainant's wrapper is 
German print signed by "Chas. H. Fletcher, New York," whereas 
the language on the same side of défendants' package is in English, 
signed by "Geo. W. Marshall," of an entirely différent composition, 
in wliich it is stated that: "This is the Genuine and Original Dr. 
Pitcher's Castoria compounded from the purest and most sélect in- 
grédients. Buy no other." Complainant's wrapper is of yellow tint. 
That of défendants is white. The défendants' package is a little 
longer and wider than complainant's. The bottles differ soraewhat 
in shape, — sufficiently to attract the attention of a casual observer. 
The neck of complainant's bottle is narrower at the top than the 
base, whereas the neck of défendants' bottle is the same width 
throughout, and has a heavy, round ring, while complainant's is 
smooth. And while it is true that the défendants hâve put upon 
the sides of their bottle practically the same directions, and a 
German legend, in respect of the wording, yet they are differently 
arrangea; and what most obviously distinguishes thèse from com- 



CBNTAUR CO. V. MARSHALL. 611 

plainant's is the fact that on both sides of complainant's bottle the 
fac simile signature of "Chas. H. Fletcher," in glaring red letters, 
is stamped slantingly, while notliing of the Ivind appears on the tlat 
sides of défendants' bottle. This différence is so pronoimced that 
it would at once attract the attention of any purchaser who had 
ever used complainant's goods, the moment he removed défendants' 
wrapper. Blown into the edges of complainant's bottle are on one 
side the word "Castoria," and on the other "Dr. S. Pitcher's," while on 
the corresponding edges of the défendants are the words "Dr. Pitch- 
er's Castoria," and "Castoria Medicine Company." Thèse difïerences, 
in the main, are so marked that, in the absence of some other con- 
fusing indicia or device, it is hardly conceiyable that even the cas- 
ual observer who had been in the habit of purchasing complainant's 
goods, or who had acquired any knowledge of, or préférence for, its 
Castoria, would mistake the one for the other. Putting the question 
in another form, reversing the position of the parties: Suppose that 
the défendants were seeking to enjoin the Centaur Company on the 
ground of undue compétition in imitating défendants' wrappers, label, 
and indicia of manufacture; what standing would they hâve in court, 
on the comparison made herein? Superadded to the foregoing, it 
appears that in almost every conceivable way the (;omplainant has 
taken pains to advise the public of its proprietorship and indicia of 
the Castoria made and sold by it. Conspicuous on the wrapper and 
label and every print in connection with its bottles is given the fac 
simile of the signature of "Chas. H. Fletcher," as the token of the 
genuine Castoria. And in the raost extensive advertiseiiients and 
placards the fact is made prominent everywhere thnt it is Pletcher's 
Castoria, manufactured and sold by the Centaur Company, to be 
looked after by the purchaser. As stated on the hearing, and shown 
by some of the exhibits, not contre verted by the complainant, in the 
leading newspapers throughout the Union, in glaring display, the 
public are advised that Pletcher's Castoria is the only genuine article 
to be looked out for by purchasers, and the public are warned against 
ail other manufactures. So it would appear that, if complainant has 
in fact established any trade-mark, it would be the nanie of "Chas. 
H. Fletcher," connected with "Castoria." So far from défendants in 
any way or anywhere imitating this name, they hâve, with singular 
conspicuity, on the wrapper and elsewhere, directed attention to the 
fact that their genuine Castoria bears the fac simile signature of 
"Geo. W. Marshall," and that this medicine is made by "the Castoria 
Medicine Company, Kansas City, U. S. A." 

The bill does not allège, nor does it appear from the affldavits flled 
in support, that any purchaser of défendants' Castoria has ever been 
deceived into the belief that he was purchasing that of the complain- 
ant, or that the défendants hâve ever represented to any person that 
their goods were those of the complainant, or that they were laying 
any other claim to their product than that they were putting upon 
the market the original Pitcher's Castoria. Ko objection can be made 
to the latter représentation made by the défendants by any one not 
entitled to the exclusive use of that formula, which the complainant 
does not hâve. In other words, unless the défendants, in some form 
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or manner, by their wrapper, label, wording, devices, or conduct, in 
presenting their goods to the public, so présent the same as to likely 
deceive the purchaser into the belief that he is getting Castoria made 
and sold by the complainant, it is no business of its what the défend- 
ants do, or how they do it. It is claimed, for instance, by the com- 
plainant, that défendants employ some ingrédients, such as water- 
melon seed, in tlieir préparation, not found in the formula of Dr. 
Pitcher; and therefore the défendants are palming off on the commu- 
nity a spurious article. The complainant is not the guardian of the 
public against impostors or imposition. Whether the substitution 
for, or an addition to, the ingrédients of Dr. Pitcher's prescription be 
an improvement, or deleterious, does not concern this complainant, 
unless it can make it appear that what the défendants are maldng 
and offering to the public is in some forbidden way represented to be 
the article manufactured and sold by the complainant. This is pe- 
culiarly so when the bill of complaint, as does the afifidavit of Charles 
H. Fletcher in support thereof , discloses the fact that it is not fuUy 
pursuing the formula patented to Dr. Pitcher, and does not claim 
that it ever took any pains to advise the public of any departure 
therefrom, but, on the contrary, as already shown, has occupied for 
30 years the attitude of pursuing Dr. Pitcher's formula, with a pre- 
scriptive right to its use. 

Copplaint is made in argument, based upon an aifidavit, that the 
défendants, in one of their circulars inclosed within their wrappers, 
gave what purports to be an extract from Hall's Journal of Health 
commendatory of Castoria, which it claims was not furnished to the 
défendants, but to the complainant and its predecessors, with the 
exception that the défendants hâve interpolated in their circular the 
words "watermelon seed,"' as a part of the composition, so as to make 
it conform to the formula given on their label. It would be a suffi- 
cient answer to this criticism to say that no issue is presented re- 
specting this in the matters comolained of in the bill. Aside from 
this, however, it is expressly stated on the face of this circular that : 
"To guard against imitations, see that our fac simile signature by 
the Castoria Medicine Company is on every wrapper. Castoria Medi- 
cine Company." And on the back of this circular appears M'hat are 
claimed to be commendatory letters from patrons, addressed to the 
Castoria Medicine Company, Kansas City, Mo. So there is nothing 
about it to indicate that the goods offered by the défendant company 
were represented to be of the make of the Centaur Company. Un- 
less the courts, in view of a recognized habit of most of the concerns 
engaged in exploiting like drugs to présent "fake" testimonials, 
ought to apply the maxim, "Consensus facit legem, communia error 
facit jus," we might justly reprehend the act of the défendants for 
circulating flctitious testimonials; yet the courts hâve not under- 
taken to enjoin the practice at the instance of some competing 
tradesman, except when and where it is made to appear that what 
the défendant is doing is such an imitation of the complainant's ear- 
marks as is reasonably calculated to impose upon purchasers, in 
mistaking the goods of the one for those of the other. To avoid 
even the appearance of o^ense in this particular, défendants' counsel 
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offer to discontinue the use of this portion of the circular, and, if they 
will file in this case tiieir wiitten statement to this eflect, it will 
be accepted by the court; and it should be satisfactory to the com- 
plainant, if its purpose in this litigation be merely to prevent unfair 
compétition in business, and uot to whoUy occupy the fleld in ex- 
ploiting the medicine known as '"Castoria." 

Objection is made in argument, though not asserted in the bill of 
complaint, to the fact that défendants hâve printed on the face of 
their wrapper the words: "Children cry for it; physicians recom- 
mend it," etc. Tliese words do not appear on complainant's wrapper, 
or elsewhere about its bottles ; but its contention is that this phrase 
bas become catchwords appropriated by it in advertising. It is not 
claimed that complainant bas acquired any trade-mark in thèse 
words, or that they are descriptive of its manufacture. ïherefore 
tlie only possible ground upon which the interférence of the court 
can be invoked against the use of the expression by the défendants 
on their wrapper must be that it is calculated to impress purchasers 
of défendants' Castoria with the belief that thev are buying that of 
complainant's manufacture. The case of Reddaway v. Hemp-Spin- 
ning Co. [1892] 2 Q. B. 6.39, cited by counsel, does not support the 
contention that such words, employed in the manner stated hère, 
should be regarded as descriptive of complainant's manufacture. 
In that case the plaintifï sold belting for machinery, which they 
called "Reddaway Camel-Hair Belting." The défendant later sold 
the "Bentham Camel-Hair Belting." It was held by the court that 
the catchwords are "Camel-Hair Belting," and therefore the plalntiff 
was entitled to hâve their use restrained, because of the liability 
to pass ofl defendant's goods as those of the plaintift'. If the com- 
plainant hère lias any such catchword it is rather that of "Fletcher's 
Castoria." The statement that "children cry for it, and physicians 
recommend it," is rather the expression of a fact in commendation 
of the virtue of Castoria as a m(?dicine for children, than descriptive 
or indicative of that manufactured by the complainant. If children 
do cry for, or physicians do recommend, défendants' Castoria, there 
is no law known to this court that would prevent them from adver- 
tising the fact to enhance sales, and no law that gives to the com- 
plainant the exclusive use of such tenn of expression. 

The défendants employ upon the face of their wrapper, at the bot- 
tom thereof, the words "Xew Label," which impeach, in my judg- 
ment, their good faith. For what purpose are thèse words thus 
printed? No satisfactory explanation is furnished in the aifldavit 
presented by Mr. Marshall. It cannot be said, even plausibly, that 
thèse words refer to the fact that, as défendants had used two other 
wrappers prior to this, they merely sought to let it be known to 
purchasers that the Castoria under the new cover is the same here- 
tofore put upon the market by them under the older covers; for the 
palpable reason that thèse words, in the same position, appear on 
both of the antécédent wrappers. A purchaser who had been in the 
habit of buying Fletcher's Castoria, on seeing thèse words so con- 
spicuously on the défendants' wrapper, might be deceived thereby 
into the conclusion that while this wrapper, in its gênerai appear- 
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ance, is quite différent from that usually employed by the Centaur 
Company, perhaps the old company had dressed up its goods in a 
new cover. The use of the words "New Label" by the défendants 
will be enjoined. 



KELLY et al. v. SPHINGFIELD RY. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. Marcli 7, 1899.) 

No. 551. 

1. Patents— Invention— Electric Railways. 

After dynamic-electric machines and electric motors were inrented, 
sufflciently powerful and economical to operate a street railway, there was 
no invention in eombining tliem with a track and cars by a plan or System 
previously well known, and which had been unsuecessful solely because 
the electric machines then in use were defeetive. 
3. Bame. 

The only combination shown in the spécifications of a patent for an 
electric railway was one in whlch the electricity is carried by one insu- 
lated rail and the wheels on it to the motor, and back by the wheels and 
the other rail. There was a suggestion that independent conductors 
might be used, but no suggestion as to how contact therewith was to be 
maintained by the moving car; and at that time there was no practical 
device for maintaining contact with an overhead wire. Held, that the pat- 
ent could not be pleced eut, by référence to the art, se as to include in 
the combination an overhead wire and contact device. 
3. Samb. 

The Green patents, Nos. 405,407 and 465,432, for an electric railway and 
means of operating the same, if valid at ail in view of the previous state 
of the art, are couflned to a combination in which the electricity is car- 
ried to the motor by one insulated rail and the car wheels, and back through 
the other wheels and rail or the ground, and is not infringed by the over- 
head wire and trolley-contact System. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This is a biU in equity to enjoln the infringement of two patents issued to 
George F. Green, assignor to Oliver S. Kelly, the complainant herein. The 
patents are numbered 465,407 and 405,432. The application for the flrst pat- 
ent was flled September 15, 1879, and the second patent May 15, 1886. The 
flrst patent was issued December 15, 1891, to George F. Green, assignor to 
Oliver S. Kelly. The drawings and spécifications of the patent are shown be- 
low. 

"Figure 1 is a transverse section of the track and an end élévation of the 
car. Flgs. 2, 3, 4, and 5 are détails of the track. The object of my invention 
is to propel cars rapidly and easily without the annoyance and difflculty of 
transmitting the source of energy whereby the cars are propelled. I there- 
fore locate my source of electrical energy or means of electric supply at the 
end of the track, or at any convenient points along the track, and let the engine 
only travel with the cars. Independent conductors may be used, but I prêter 
to employ the track rails for conductors, the cars feeding their engine from 
the track as they travel along. The required electicity may be produced by 
any of the known methods. The track or rail, being charged from the sta- 
tionary battery or any other means of electric supply well known in the art, 
eonducts the electric current to the wheels on the cars, and thereby to the 
engine on the cars. One rail of the track being connected with the positive 
pôle, the other rail may be connected with the négative pôle, and the current 
flows from the battery or other means of electric supply on one side of the 
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traclî up info the car through the pngine anrl back on the other nkIg of (lie 
track to tlie battery, making a complète metallic circuit. H is n post or proper 
support for tlie railway traclc, and C is one of the eross-ties wlieveou tlie string- 
rails, E, are mounted. A, B are proper Israces for the structure. F. F are tlie 
metallic rails mounted on the strinfîpieces, E and D, and G, (r, are insulators to 
preyent the escape of the electric charge. K is a stationary source of electric 
energy or nieaus of electric supply in electrical connection witli the rails, 
F, F, or other insulated stationary conduetors. L is a car. the wheels, P, 
whereof are adapted to travel on rails, F, and .T is an electric niotor mounted 
upon the car, and supplied with electricity l)y a metallic connection with the 
track conductor. Through ihis motor, which is of any of the common forms 
in praetical use, and well known in the art,— sueh, for instance, as that d(^ 
scribed in my patent No. 184,40;», dated November 21, 1871!,— the electric cur- 
rent flows continuously, and the coils of said motor are constantl,y excited 
(except at that instant of time when the carrent through said ooils is being 
reversed) so long as the pôles of said motor are in circuit with the electric gen- 
erators, whereby a positive and continuons propelliug force is transmitted to 
the driving wheels of the car. When the common form of uniting the ends 
of the track rails is found insutiicient to mako good metallic connection froni 
one rail to the otlier, I use a L'-shaped loop, i, of métal, as seen in Figs. 2 and 
3, and seeure its ends to the rail by solder or otherwise. ïhe projeeting 
U-sliaped surface ou the block, D, prevents the Insulator, G, froni beconiing 
wet, because au electric current will run across a wet surface, and escape, 
'j:ho upper side and under side of the block, P, can be covered with a varnisli, 
rubber, or other nonconducting substance. L is an ordinary railway car, but 
this will be understood to be merely typical. ïhe engine, .1, — an ordinary 
electric motor which furnishes the motive power,— is attached to the car in 
somo proper maniier. The electrical current from the stationary source of 
energy or means of electric supply charges and traverses one of the rails, F, 
and passes thence to the engine or motor by means of the car wheels, I'. 
After passing the engine or motor, the current is circuited back to the battcr,y 
by way of the opposite wheel and rail. 

"Having, therefore, dcscribed my invention, what I claim as new, and de- 
sire to protect by letters patent, is: 

"(1) ïhe combinatlon, substantially as set forth, of a railway track, one or 
more stationary means of electric supply, electrical conduetors extending from 
said means of electric supply along the lines of said track, and consisting 
whoUy or in part of the rails thereof, vehicles moving along said track, elec- 
tro-dynamic motors whose coils are constantly excited so long as the pôles 
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of said motors are in circuit with the means of electric supply, fixed upon sai<l 
vehicles for imparting motion thereto, and wheels supporting said veliieles 
upon the track, and also serving to maintain continuous electrieal conueetiou 
between said means of electric supply and motors, substantially as described. 

"(2) Tlie combinatlon, substantially as set fortb, of a raihvay track, one or 
more stationary electric batteries, electrieal conductors extending from said 
batteries along the lines of said track, and consisting whoily or in part of the 
rails thereof, vehicles moving along said track, electro-dynamic motors wliose 
coils are constantly excited so long as the pôles of said motors are in circuit 
with the electric batteries fixed upon said vehicles for imparting motion thereto, 
and wheels supporting said vehicles upon the track, and also serving to main- 
tain continuons electrieal connection between said batteries and motors, sui>- 
stantially as described. 

"(3) The combination, substantially as set forth, of a raihvay track, one or 
more stationary means of electric supply, electrieal conductors extending from 
said means of electric supply along the lines of said track, and consisting 
wliolly or in part of the rails thereof, vehicles movable along said track, elec- 
tro-dynamic motors fixed upon said vehicles for imparting motion thereto. and 
wheels supporting said vehicles upon the track, and also serving to maintain 
continuous electrieal connection between said means of electric supply and 
said motors, substantially as described. 

"(4) The combination of a railway track, one or more stationary means of 
electric supply, electrieal conductors extending from said means of electi-ic 
supply along the lines of said traelt, and consisting wholly or in part of tlie 
rails thereof, vehicles moving along said track, rotating eieetro-dyuamic mo- 
tors fixed upon said vehicles for imparting motion tliereto, and wheels sup- 
porting said vehicles upon the track, and also serving to maintain continnoi'.s 
electrieal connection between said means of electric supply and said rotating 
motors, substantially as described." 

Patent No. 465,432 is for substantially the same combination as that showu 
and clalmed in the foregoing, and was only applied for by Green in ordcr to 
substitute in the combination for the battery a dynamo-electric generator, a 
change which the patent office refused to permit in the original patent. The 
second patent did diselose and claim as an additional élément of the combina- 
tion a current controller, plaeed upon the car, to enable the motorman to shut 
ofC and reverse the current. Only one feature of the second patent needs no- 
tice. The spécifications contain the foilowiug: "In case only one rail is insu- 
lated, the return current may be taken back by ground as indicated by dotted 
lines at T, Figure 1, or by means of an independent conductor, as indicated 
at U, Figure 1." 

The figure 1 referrod to is below: 
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The original application for the first patent, No. 465,407, was filed August 
19, 1879. In that application Green said: "Xhis invention relates to the forms 
of track generally used, but, instead of caxrying the engines and their means 
of siipply along on the track, I leave my supply at the end of the track, or at 
différent points on the track, and let the engines travel with the cars; the 
cars feeding their engines from The trnc:k, as they travel along, I charge my 
track or traeli rail with eleetricity produced by any of the known methods of 
producing eleetricity, but, instead of earrying tlie battery or means of supply 
along on the cars, I leave the battery at convenient stations on the track, 
and use the track or rail to conduct the [current] circuit to the engines, the 
wheels on the cars being used to connect the engines on the cars with the 
traclc; and, when some iudependent condtictor is not used, I make tlie rail or 
irack on one side of the car négative, and the rail or track on the other side 
positive, lettins' the curi'ent flow from the battery on one side of the track 
up into Ihe car through the engines back on the oiher side of the track to the 
battery." And the only claim of importance in this application was the flrst, 
which was as follows: "B^irst. The traclî being tised as a cable to connect the 
engines ou the cars witli the electric stipply at tlie end of tlie track or at 
différent stations along the track, as set forth in tlie foregoing siiecilications." 

ïhe application remained in the patent office for eleveu years. ïhis was 
due to certain interférence proceedings and through delays for wliieh the pat- 
< iitee does not seem to hâve been responsible. Early in tlio history of the 
:ipi)lication, Green, the patentée, sold the invention to Ivelly, the complainant. 
'l'iie record shows that in IS.jO Green devised a model of an elecnic railway 
with a stationary source of electrica! supply, a motor upon a car, and a cir- 
cuit between the two, maintained through the insulated rails and tlie wheels 
of the car insulated from each other. Xothing was doue by Green thereafter 
until 1870. In 1875 he completed a larger model of a railway witli a motor. 
He applied for a patent upon the motor in 1S7(>. In 1875 he exhiliited this 
model of a raihvay, which was about 200 feet in leiigth. The eleetricity was 
supplied from voltaic batteries, and the current was conducted from the bat 
tery liy one insulated r.iil through the wheels to the motor on tlie rear, and was 
retunied to the battery by the wheels and the other insulated rail. Ilis shoji 
in which this model was exhibited was visited by a great number of people. 
<ïreen testifies tiiat tlie reason why he did not then apply for a patent wns 
that lie was not fln<ancially aille to do so; that he was engaged in an effort to 
seeure capital with which to coustruct his railway and to procure patents. In 
1879 lie did interest some one with him, and applied for the first of tlie patents 
hère in suit. The patent office rejected the claims under the hrst patent, and 
an appeal was taken from the décision of the commissioner of patents to the 
suprême court of the District of Columbia, which allowed four of the flvc 
claims which had been rejected. The opinion of the court is to be found suli 
nomine In re Green, 20 D. C. 237. Green's 1870 railway was 50 or (!0 feet 
long, and the car was large enough to hold 5 or ti people. The circuit in that 
was made up by insulated raOs and the wheels. Green never made a model 
of the railway having an overhead wire as a conductor, and never operated 
such a railway. He testifies that in 1871 he made a sketch sliowing a street 
car with an overhead wire and a contact deviee consisting of two rollers sup- 
ported above the car. This sketch was seen by several witnesses within the 
uext two or three years after it was made, and thèse witnesses take the stand- 
and testify to their having seen the sketch. But no model was ever made in 
ae<!ordance with the sketch, nor is it claimed that Green ever constructed a 
railway on such a plan. 

In référence to the electric railway used by the défendants the foUowing 
stipulation was eutered into: "It is hereby stipulated, for the purposes of this 
case, by counsel for the respective parties, as follows: First. That the de- 
fendants hâve operated for regular commercial purposes an electric street rail- 
way in the city of Springfield, in the Southern district of Ohio, subséquent to 
the grant of letters patent of the L'nited States, Xos. 465,4:î2 and 465,407. men- 
tionod in the bill of complaint herein, and prior to the flling of the said bill of 
complaint. ïhe défendants hâve continued to operate, and are still operating, 
the said electric railway. Second. That the said electric railway, operated as 
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aforesaid by the défendants, is constructed In accordance with tlie diagraïaœ put 
in évidence, and marked 'Complalnants' Exliibit Diagram of Défendants' Elec- 
tric Eailway,' wlierein A iudicates a statlonary source of electric supply, con- 
sisting of a dynamo-electric machine of the ordinary Westingliouse type.. Tlie 
positive pôle of the dynamo is connected electrically ■witli an insulated trolley 
wire, B, extending along the line of the road, and Insulated and suspended 
over the street in the customary manner. The cars, oue of which is sho.wa 



COKPLAINMTS* EXHIBIT. 
WAGRAM of DE>'ENDANT'S BLECTRIC RAIIiWAY» 
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in the diagram at C, are equipped with a trolley of the ordinary so-called 
'Nuttair type, making a traveling underneath contact with the trolley wlre, B. 
From the trolley the electrical circuit passes through a rhéostat, D, a reversing 
switch, B, the armature, a, field magnets, m, o( the electro-dynamo motOr, 
M, and thence through the wheels of the car to the track rails, which are 
connected electrically with the négative pôle of the dynamo, A. The motor 
is of the ordinary Westinghousc type, séries wound, and comprising field mag- 
nets and a rotating armature, which drives tUe car by gearing hetween the 
armature and axle. The circuit is indicated on the diagram by arrows, and 
may be traced from part to part in détail as foUows: From the positive pôle 
of the dynamo to the trolley wire, the trolley, the rhéostat, one member of 
the reversing switch, the armature of the motor, the second member of the 
reversing switch, the field-magnet coils, and thence througli truck frame and 
wheels of the car to the rails and the négative pôle of the dynamo. By throw- 
ing the reversing switch into the dotted-line position, the direction of the 
current in the armature of the motor is reversed relatively to that in the field 
magnets, so that by operating the reversing switch the rotation of the arma- 
ture and the movement of the car may be reversed at will." 

The circuit court, after a hearing on tlie merits, found that the défendant 
railway did not infringe the patents in suit, and dismissed the bill. 81 Fed. 
617. From this decree the défendants appeal. 

Jiilian C. Dowell, for appellaiits. 

Thomas B. Kerr and James H. Hoyt, for appellees. 

Before TAFT and LURÏ0:N, Circuit Judges, and SEVEREKS, 
District Judge. 

TAPT, Circuit Judge (after stating the facts as above). The com- 
bination hère patented consists of the following éléments: First, a 
railway track; second, stationary means of electric supply; third, 
electrical conductors extending from said means of electric supply 
along the Unes of the track, and consisting whoUy or in part of the 
rails thereof ; fourth, vehicles moving along said track; flfth, electro- 
dynamic motors, whose coils are constantly excited so long as the 
pôles of said motors are in circuit with the means of electric supply 
flxed upon said vehicles for imparting motion thereto; and, sixth, 
wheels supporting said vehicles upon the track, and also serving to 
maintain continuons electrical connection between said means of 
electric supply and motors, substantially as set forth. As early as 
1840, a patent was issued to one Pinkus, in England, for the applica- 
tion of electricity to locomotion of vehicles, including railway cars. 
In the spécifications he provided a stationary source of supply of 
electricity, a motor upon the car, to be actuated by the electric 
current, and two parallel electrical conductors extending along the 
track between the rails to maintain the electrical circuit between 
the stationary source of supply and the motor. The connection be- 
tween the car and the conductors was maintained by two so-called 
electro-magnetic slides, which, being attached to the car, were in- 
tended to trail or slide along on the conductors, maintaining constant 
contact and an unbroken circuit. Five years later — in 1845 — an 
article was published in the Mechanic's Magazine, in which it was 
suggested that a plan for an electric railway was feasible in which 
there should be a stationary source of supply, and a motor upon the 
car, and that the electrical circuit between the source of supply and 
the motor on the car might be maintained by using the rails of the 
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track and the wheels as conductors. In 1847, a Dr. Colton, a popular 
lecturer on scientific subjects, in order to show the possible applica- 
tions of electricity as a force, devised, in conjunction with one Lilly, 
a rnachinist, a model of an electric railway. He built a circular track 
six feet in diameter, insulated the rails, placed thereon a car upon 
which was a motor consisting of two eleittro-niagnets with an arma- 
ture over each, by the reciprocating opération of which, motion was 
given to a crank that turned cogwheels geared with the wheels of the 
car. The current was carried by a wire from the positive pôle of the 
battery to one of the rails of the track, through the wheels traversin g 
that track to the motor, and thence through the wheels on the other 
rail to that rail, and thence by wire to the battery again. This model, 
in opération, was exhibited, and its principle explained, by Dr. 
Colton, in ail the large cities of the country, to 50,000 people, and 
descriptions of it appeared in ail the daily papers of that day and 
in the Scientific American and other scientific publications. In 185:> 
an Englisli patent was issued to Dugmore and Millward for electric 
signaling from one train to another, in which is suggested as a prac- 
tical alternative mode of carrying the current from one train to the 
other the use of the rails of the track and the wheels of the loco- 
motive on each train to maintain the electrical circuit. In 1S55, m 
a patent issued to one Guyard for a method of signaling betweeii 
trains, as an alternative method, is suggested a circuit consisfiiig of 
an overhead wire, a contact device on the cars, and a return by 
way of the wheels and the rails and the earth. In the Wesson's 
United States patent, issued in 1857, for communicating signais 
from a station to a moving train, the suggestion is made that the 
electricity could be carried to the train by means of the insulated 
tracks. In an English patent to Clark, of 1864, for electric gen- 
erators and motors, rails and wheels were used to carry the current 
from a stationary source of supply to the motor on a railway car 
and back again. There are other suggestions of the same kind be- 
tween 1864 and 1879, when Green applied for the first patent in 
suit. 

Counsel for complainant object vigorously to ail thèse références 
to the prior art as grounds for denying novelty to Green, for the rea- 
son that none of the devices were operative, or commercially avail- 
able for the construction of a street railway. This is probably true. 
Prior to 1872, the expense attending the production of electricity 
sufHcient to run a street railway by any of the then known methods 
was so enormous as to make an electric railway an impossibility. 
It was not until 1867 or 1868 that a practical machine for turning 
electricity into propelling force was devised which was powerful 
enough to move the modem street car. Given a practical station- 
ary source of electrical supply, and given a practical motor, the prior 
art was full of practical suggestions of the method Green afterwards 
adopted by which the current might be carried from one to the oth- 
er without interrupting the progress of the traveling car. Green 
does not narrow his combination to the use of any particular method 
of producing electricity, but incluiies therein any well-known 
method. He does narrow somewhat his motor to one whose coils 
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are constantly excited so long as tlie pôles of the motor are in cir- 
cuit with the means of electric supply. Tliis was, liowever, the com- 
mon and best class of motor in use then, and is still. Green does 
not and cannot claim in this patent any novelty for either his source 
of supply or his motor. The gist of his invention, if he made any, 
is in the system or plan by which he brought into corrélation a prac- 
tical stationary source of electricity and a practical electrical motor 
for changing the current into propelling force. After dynamic- 
electric machines and electric motors were invented which would 
do the work required, then Green united them by a plan or system 
which had previously been unsuccessful solely because the electric 
machines then known were détective. Did it involve an exercise of 
the inventive faculty to substitute good machines in the combina- 
tion for détective ones when the functions to be performed had been 
clearly outlined in the prior art? Was there anything new discov- 
ered in the quality of the electric fluid to be conveyed which made 
the problem of conveying it froni a practical electricity-making ma- 
chine to the practical force-producing machine on the moving car 
any différent from the problem when the machines were defective 
and feeble, but the possibility of their perfection was conceived of, 
and confldently predicted? We hâve found nothing in the record, 
or in the arguments or briefs of counsel, or in a careful considér- 
ation of the patents themselves, that will justify an affirmative an- 
swer to thèse questions. The additional élément of a current coji- 
troller in the combination of the second Green patent, and the sug 
gestion therein that a dynamo mieht be used as a source of supply, 
do not save that patent from the fatal defect of a lack of invention. 
As far back as 1840, the Pinkus patent included in the combination 
there proposed a motor which had a current controller. The ad- 
vantage of means for reversing the current and the motion of the 
car would seem to hâve been so obvions that it could not hâve in- 
volved an exercise of the inventive faculty to add it hère when such 
means had been shown in the prior art. 

There is satisfactory évidence that Green made a workiug model 
of his electric railway in 1875, and that he exhibited it to many 
thousand people at his shop. Green says that he conceived his in- 
vention in 1856, when he constructed and operated a small circular 
electric railway very like that of Lilly and Colton. Défendants at- 
tack complainant's i)atent, which was not applied for until 1879, on 
the ground that his railway of 1875 was in Dublic use more than two 
years before his api^lication. Without jjassing on this issue, it 
sufïices to say that Green's earlier conceptions of his plan do not 
aid his case, for the Pinkus, the Lilly and Oolton, and tlie Dugmore 
and Millward suggestions of a system including a stationary source 
of supply combined with a motor on the car and an electrical circuit 
of the rails and wheels were made prior, even, to the flrst concep- 
tion by Green of his system in 1856. It cannot be too emphatically 
stated that Green's claims in thèse i^atents are for combinations of 
parts, and not for the parts themselves. He had seeured a patent 
for a motor prior to making his application for the flrst of the pat- 
ents now in suit, but the invention involved in devising that ma- 



622 92 FEDERAL REPORTER, 

chine is of no moment in considering the question of invention in the 
comblaation, for it is not claimed that the peculiarities of that motor 
presented any new problem of carndng the current to the pôles of 
the motor from a stationary source of supply. We think, therefore, 
that Grreen's patents are void for want of patentable invention. 

But, even if Green's patents could be sustained, it could only be 
on the ground that the combinations patented are to be distin- 
guished from those shovv'n or obviously suggested in the prior art 
by the fact that with the new machines for making electricity, and 
new machines for converting it into propulsive force, the combina- 
tion was operative, and could be actually used to run a street rail- 
way. The scope accorded to the claims must, therefore, be limited 
strictly to the combination disclosed in bis patent, which could be 
made practically operative by following the directions of the spéci- 
fications. The only combination thus shown in the speciiications is 
one in which the electric fluid is carried by one insulated rail and 
the wheels on it to the motor, and back by the wheels on the other 
rail, and that rail either insulated or grounded so as to permit either 
a complète metallic circuit or an earth retum. There is a sug- 
gesf'ju in both patents that independent conductors may be used, 
but there is no suggestion as to how the contact between those con- 
ductors and the moving car is to be maintained, unless the spécifi- 
cations are to be construed as meaning that conductors are to be 
used so connected with the rails that the wheels may still be used 
as contact devices. The défendant does not insulate either rail, 
and uses an overhead wire with an under-running trolley contact. 
It is contended by counsel for the complainant that it is permis- 
sible to imply in bis spécifications the use of any contact device 
then known in the art for keeping continuons connection between 
the independent conductor and the moving car. What contact de- 
vices were then known in the art? We are referred to the one 
shown in the Pinkus patent, called by the patentée an "electro-mag- 
netic slide." But it is quite clear that such a slide could not be used 
with an overhead wire used in défendants' railway without changes 
involving much more than mechanical skill. And it is quite prob- 
able that the Pinkus device, even as used, would not be of any prac- 
tical value. The fact is that in 1879 there was no contact device 
known in the art, capable of use with an independent conductor, 
especially an overhead wire, which had been proven to be practically 
operative. Green had never used one on his railway models, and, 
although he shows a sketch, made, as he says, and as attesting wit- 
nesses say, in 1871, in which an overhead wire and a contact device 
of double rollers are shown, he never made such a conductor, or 
such a contact device, or demonstrated their operativeness ; and 
when he applied for a patent he failed to disclose either overhead 
wire or contact rollers. The history of the art of electric railways 
H made up in three great steps: First, the invention of a machine 
or motor for converting the electric fluid into propulsive force with- 
out material loss; second, the invention by Gramme of an electric 
generator which would produce the electric fluid in great quantity 
and high intensity at such a price as to make the opération of heavy 
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Street cars commercially possible and profitable; and, third, the 
invention of a practical contact deviee for keeping constant the con- 
nection between the overhead wire used for carrying the positive 
electricity and the moving car. This last deviee was invented by 
Van De Poêle in 1886 or 1887, and is called the "under-running 
trolley." Other contact devices were invented and known before 
Van De Poele's, but, although cars could be moved by them, they 
did not prove to be efficient, or really practical. When Green ap- 
plied for his patent, in 1879, so far as this record shows, there was 
no operative and practical contact deviee known to the art for Con- 
necting moving cars electrically with an overhead wire. It there- 
fore f ollows that the indeflnite suggestion of indépendant conductors 
in G-reen's patents cannot be enlarged or pieced out by référence to 
the art to make an operative combination of that whi(!h we find in 
défendants' railway, to wit, a stationary source of electrical supply, 
a circuit consisting of an outgoing current to the car by an over- 
head wire and a suitable contact deviee, and a return circuit by the 
wheels and the rails or the earth. A careful reading of the history 
of Green's patent in the 12 years his application was pending in the 
patent oflBce, leaves no doubt in our niinds that the combination for 
which Green intended to procure a patent, and the only one he did 
intend to patent, and the only one lie was entitled to hâve patented, 
if any, was a circuit in which the rails were to form the conductors, 
and the wheels were to be the collectors or contact devices. The 
really accidentai référence to independent conductors contained in 
the original application of Green was made the unfounded basis as 
the art progressed, and as the fact that success was to lie with the 
overhead conductor became plain, for changes of language in the 
spécifications and claims which give color to the argument that the 
combination intended and disclosed by Green when he flled his ap- 
plication really included independent conductors and other contact 
devices than the wheels. We concur, therefore, in the view of the 
judge of the circuit court that the défendants' railway does not in- 
fringe the patents of the complainant. The decree of the circuit 
court dismissing the bill is atfirmed. 
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(Circuit Court, D. New Jersey. Marcli 16, 1899.) 

Patents — Licensk to Sbll and Manufacture — CoNSTEUCTroN. 

Tlie complainant, being tiie owner of letters patent of tlie United 
States No. 2(j4,586, for an improvement in soda-water apparatus, exécutée! 
a license to a firin, conferring upon it among otlier tliings, tlie exclu- 
sive right to make, use and sell tlie patented invention as applied to 
new soda-water apparatus "of their own manufacture only," and pro- 
vlding that tlie license "shall be blnding on the parties hereto, their heirs. 
successors, administrators or assigns, and shall be valid until the 19th 
day of September, 1899, or unless sooner terminated by the written con- 
sent of both parties hereto." Held, on considération of ail the provisions 
in the license, that in imposing the restriction "of their own manufacture 
only" the complainant intended that the right to make, use and sell the 
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patented InTcntion as appUed to new apparatus should only be conflned 
to such person or persons as should hold the license from time to time 
during its term and manufacture such apparatus, and not exclusively 
to the flrm, and that therefore the license was assignable. 
(Syllabus by the Court.) 

In Equity. 

Denis A. Spellissy, for complainant. 
Clarkson A. Collins, for défendant. 

BRADPOED, District Judge. The bill in this case charges in- 
fringement of letters patent of the United States No. 264,586, for 
an improvement in soda-water apparatus issued to the complainant 
September 19, 1883, and prays for an injunction and an account. 
The patented invention is an acid-feeder used in connection with 
such apparatus. The défendant by way of plea justifies the acts 
complained of as infringements by virtue of a license executed by 
the complainant to the firm of John Matthews and subsequently, as 
alleged, assigned to the défendant. On or about March 16, 1886, 
the complainant and the flrm of John Matthews, a co-partnership 
then composed of John H. Matthews and others, entered into an 
agreement under seal, as follows: 

"This agreement, entered into this thlrteenth day of March, 1886, between 
the flrm of John Matthews, of New York, in the County and State of New 
York, pai'ty of the first part, and Francis S. Waldo, of the same place, party 
of the second part, witnesseth: 

"Whereas, the said party of the second part is the owner of letters patent 
of the United States No. 264,586, issued Sept. 19th, 1882, for an acid-feeder 
for use on soda-water apparatus, 

"And whereas, the said party of the first part is desirous of acquiring the 
exclusive right of manufacturing, using and selling said patented invention 
as applied to new machinery, and also the right to apply the same to old 
machinery, 

"And whereas, the said party of the second part has granted unto one 
Martin V. B. Watson, of San Francisco, Oalifornia, the exclusive right for 
the term of five years of manufacturing, using and selling said invention in 
the States of Nevada, Oalifornia, Oregon and the Territories of Idaho, Wash- 
ington, Arizona, Montana and Utah, which license will expire September 
12th, 1889, 

"Now, in considération of the sum of one thousand dollars ($1,000) In hand 
paid to said party of the second part by said party of the flrst part, the receipt 
of which is hereby acknowledged, and of the covenants and conditions here- 
inafter contained, to be well and truly kept by said party of the flrst part, 
the said party pt the second, part has granted and by thèse présents does 
grant unto said party of the flrst part the exclusive right, liberty and license 
for the whole term of said letters patent, of making, using and selling said 
patented invention as applied to new- machinery of their own manufacture 
only for that part of the United States not covered by the license to M. V. B. 
Watson hereinabove set forth, and at the expiration of said license to 
Watson the exclusive right of making, using and selling the said patented in- 
vention throughout ail the United States and territories thereof as applied 
to new machinery. 

"It is agreed, that said party of the flrst part shall hâve the further right, 
which shall not be exclusive, of manufacturing and selling said patented 
invention to be applied to old machinery until the number sold, including 
those sold to be applied to new machinery, as hereinafter expressed, shall 
reach one thousand (1,000) and that when said number shall hâve been sold, 
the right of the party of the flrst part to sell said patented invention to be 
applied to old machinery shall cease and détermine. 
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"It Is agreed, that in the construction of this agreement the term 'new 
machinery' shall refer to macliinery wliich shall hâve been used for less than 
six moiitlis, or not at ail, before the improvement is applied thereto, and the 
term 'old machinery' to machinery which shall hâve been in use for more 
than six months before the improvement is applied thereto. 

"It is agreed, that everj' article containing the patented invention, and sold 
by either of the parties hereto, shall be marked with the word 'patented' and 
with the number or date of the patents, and shall be accompanied by a user's 
license properly fllled ont and sigued by the party selling, the form of said 
license being annexed hereto and marked 'Schedule A.' 

"The parties hereto hereby agrée not to sell below the priées in 'Schedule 
B' annexed, but said priées may be changed at any time by mutual agree- 
ment; said party of the second part agrées not to sell said patented inven- 
tion for use on old machines to any manufacturer of soda-water apparatus, 
and to advertise the fact that the said party of the first part ha s the exclu- 
sive right of selling said patented invention for application to new machinery. 

"Said party of the first part agrées to advertise and endorse said invention 
in their catalogue and advertisements and through their salesmen, and not 
to sell said invention directly or indirectly to other manufacturers of soda- 
water apparatus. 

"Said party of the second part agrées to pay to said party of the first part 
a commission of twenty ('20) per cent, on the selling priée of the patented 
acid-feeder on ail orders for the same turned over to him by said party of the 
iirst part, provided he accepts tlie order, said payments to be made at the 
time said party of the second part is pald for said acid-feedcr. 

"It is agreed that full and true accounts shall I» kept by each party hereto 
of evcry license issued by said party, such account to contiiin an accurate 
description of the machine to which said license is applied, name and address 
of the purchaser and date and ternis of sale. And such account is to be open 
to the inspection of the other party to this agreement at any l'easonable time. 

"The saig party of the first part agrées to render to said party of the second 
part aunually on the first day of August, or within twenty days thereafter, a 
sworn statement of ail users' licenses granted by them during the preceding 
year. 

"In further considération of said sum of one thousand dollars the said 
party of the second part covenants and agrées that he lias a full and unin- 
cumbered title to the patent hereby licensed, with the exception of the license 
to Watson hereinabove set forth. 

"This agreement shall be binding on the parties hereto, their heirs, suc- 
cessors, administrators or assigns, and shall be valid until the 19th day of 
September, 1899, or unless sooner terminated by the written consent of both 
parties hereto. 

"In testimony whereof, the said parties hâve hereunto set their hands and 
seals the day and year first above written. 

Firm of .lohn Matthews, [Seal.] 

J. Matthews. 
'F. S. Waldo. [Seal.] 

"Sealed and delivered in the présence of .Joseph Connor. 

"Interlining page 2, between lines 4 and 5, were there at the time of sign- 
Ing above. J. C." 

"Schedule A. 
"License No. 

"In considération of $ paid or to be paid we hereby license Mr. 

of to use the invention known as the Waldo acid-fecdcr, covered by 

letters patent No. 204,.58(J. issued Sept. lOth, 1882, on his one generator, of 
which the following is a full and accurate description. 

"It is distinctly understood that this license applies to above-described gen- 
erator only, and the use of the invention without proper license on any other 
generator will subject the user to a suit for infringemcut of above letters 
patent. 

"[Signed] F. S. Waldo, Inventer. 

■ Firm of John Matthews, Licensee." 

92 F.— 40 
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"Schedule B. 

"Schedule of Pricea. 

"Priée of feeder, ineluding license to use to be untll otherwise agreed, not 
less tlian if50. Firm of John Matthews, 

,J. M. 
F. S. Waldo." 

Afterwards, on or about June 25, 1891, tlie surviving members of 
the llmi of John Matthews and the personal représentatives of such 
deceased persons as had been entitled to any interest or share in the 
property and assets thereof executed an assignment purporting to 
transfer absolutely to the défendant, among other things, the above 
license, subject to a certain proviso not material to be considered 
hère. The défendant claims that the license from the complainant 
to the firm was assignable and was validly assigned to the défendant, 
and that ail its acts in the manufactnre, use and sale of the patented 
acid-feeder were within the scope of the license, It further claims 
tha. if the license should be held not assignable, the défendant was 
nevertheless entitled to the beneflt of it, not as assignée, but as suc- 
cessor to the business of the firm. The complainant, on the contrary, 
contends that the license was not assignable and that the défendant 
was not such a successor to the business of the firm as to entitle it 
to its protection. The license is inartificially drawn and an ascer- 
tainment of its scope or assignability or non-assignability involves 
careful examination and considération of it as a whole. The draft 
when flrst submitted to the complainant for exécution did not contain 
in the paragraph next following the récitals the words "of their 
own manufacture only." The évidence shows that he refused to sign 
the contract unless those words should be incorporated therein, for 
the reason that, without them, he thought "it would be a gênerai 
license; it was not iutended to be a gênerai license." There was 
consequently an interlineation of those words and thereupon the con- 
tract was executed. The insertion, under the circumstances, of the 
words "of their own manufacture only" materially affected the scope 
of the license as embodied in the draft as Urst submitted. In so far 
as they were in conflict or inconsistent with any of the provisions in 
the instrument, they controlled, modifled or qualiâed such provisions. 
Before the interlineation, the above-mentioned paragraph purported 
in effect to grant to the firm the exclusive right until September 12, 
1889, to make, use and sell the Waldo feeder as applied to new ma- 
chinery in ail parts of the United States except Nevada, Califomia, 
Oregon, Idaho, Washington, Arizona, Montana and Utali, and after 
the last-named day and for the balance of the whole term of the let- 
ters patent the exclusive right to make, use and sell such feeder 
as applied to new machinery tliroughout the United States. Had the 
license been executed without the interlineation, the complainant 
would hâve wholly divested himself for the balance of the term of 
the letters patent of the right to make, use or sell his patented feeder 
as applied to new machinery which, under the contract, was soda 
water apparatus used for less than six months, or not at ail, before 
the application thereto of such feeder. The insertion of the words 
"of their own manufacture only" materially narrowed the scope 
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of the rights which would hâve been conferred on the ârm by the 
exécution of the license in the terms of the original draft. The com- 
plainant by the license as executed granted to the flrm, among other 
things, "the exclusive right, liberty and license for the whole terni 
of said letters patent, of making, using and selling said patented in- 
vention as applied to new machinery of their own manufacture only 
for that part of the United States not covered by the license to M. 
V. B. Watson hereinabove set forth, and at the expiration of said 
license to Watson the exclusive riglit of making, using and selling the 
said patented invention throughout ail the United States and terri- 
tories thereof as applied to new machinery." There can be no ques- 
tion that until the expiration of Watson's license on September 12, 
1889, the riglit conferred on the firm was restricted to the making, 
using and selling of the patented feeder solely in connection with new 
soda-water apparatus manufactured by the flrm and until then the 
complainant retained the exclusive riglit to niake, use and sell such 
feeder, except witliin the territorial limits mentioned in Watson's 
license, as applied to new apparatus other than that manufactured 
by the firm. I am further satisfied that after September 12, 1889, 
while the flrm had the exclusive right for the balance of the term 
of the letters patent to make, use and sell throughout the United 
States the patented feeder in connection with new apparatus manu- 
factured by the flrm, the complainant retained the exclusive right 
for the balance of the tenu to make, use and sell throughout the 
United States such feeder as applied to new apparatus other than 
that manufactured by the firm. There is some inconsistency in the 
terms of the above provision. The latter portion of it purports to 
grant to the firm the exclusive right, at the expiration of Watson's 
license, to make, use, and sell throughout the United States the 
patented feeder as applied to new apparatus, without any restric- 
tion of that right to acid-f eeders as applied to apparatus manufactured 
by the firm. Tliis portion of the provision standing alone would nég- 
ative the existence of any right on the part of the complainant after 
September 12, 1889, to make, use or sell the patented feeder in con- 
nection with new apparatus in any part of the United States. But it 
must be read in the light of what précèdes it. The preceding part 
of the clause grants to the flrm the exclusive right "for the whole 
term of said letters patent of making, using and selling said patented 
invention as applied to new machinery of their own manufacture only 
for that part of the United States not covered by the license to M. V. 
B. Watson." Hère the exclusive right is expressly restricted for the 
term of the patent to making, using and selling in the United States, 
save in the excepted territory, the Waldo feeder in connection with 
new apparatus manufactured by the firm. It cannot be assumed that 
the complainant intended in and by the same sentence in which he 
expressly limited the exclusive right for the balance of the term to 
feeders as applied to new apparatus manufactured by the flmi to 
remove that restriction during the term and permit the flrm to make, 
use and sell the feeder to be used in connection with new apparatus 
by whomsoever manufactured. Nor can it be assumed that he in- 
tended that after September 12, 1889, the exclusive right of the firm 
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under the license sbould be more extensive in Nevada, California, 
Oregon, Idalio, Washington, Arizona, Montana and Utah than else- 
where in the United States. The complainant, having given an ex- 
clusive license to Watson for the above named states and territories 
for a limited period, granted to tbe finn an exclusive right in ail other 
portions of the United States for the term of the patent, restricted to 
the application of the feeder to new apparatus of their own manufac- 
ture. Had it not been for that outstanding license it is reasonable to 
assume that the same exclusive but restricted right would simply 
and without circumlocution hâve been granted to the flrm through- 
out the United States. It was evidently the intention of the com- 
plainant that the flrm sliould on the expiration of Watson's license 
hâve for the residue of the term of the patent the same exclusive but 
restricted right in the temtory theretofore occupied by Watson as 
well as in other portions of the United States. It is true that in a 
subséquent clause of the license the complainant agreed "to advertise 
the fact that the said party of the flrst part bas the exclusive right 
of selling said patented invention for application to new machinery." 
This provision, taken literally, is in direct conflict with the paragraph 
above considered, where the interiineation was made as the condi- 
tion on which the license was executed. The same effect must there- 
fore be given to it as if it contained at the end thereof the words 
"of their own manufacture only." Tlie conclusion I hâve reached on 
this branch of tbe case is that after September 12, 1889, the flrm had 
under the license the exclusive right tbroughout the United States 
to make, use and sell the Waldo feeder as applied to new apparatus 
of their own manufacture, and the complainant retained the exclu- 
sive right throughout the United States, subject to certain sitpulations 
in the license unnecessary to be considered hère, to make, use and 
sell such feeder as applied to new apparatus not manufactured by 
the flrm. The license further provided that the flrm "shall hâve the 
further right, which. shall not be exclusive, of manufacturing and 
selling said patented invention to be applied to old machinery, until 
the number sold, including those sold to be applied to new machinery, 
as hereinabove expressed, shall reach one tbousand (1,000), and that 
when said number shall hâve been sold, the right of the party of the 
flrst part to sell said patented invention to be applied to old machinery 
shall cease and détermine." No charge of infringement can be sus- 
tained with respect to this provision. The évidence does not show 
or tend to show that it bas been violated. 

I now come to the question whether the license was assignable 
to the défendant. As an express contract it, like other express con- 
tracts, must be construed according to the intention of the parties 
as disclosed by the language therein employed. It is well settled 
that "a mère license to a party, without having his assigns or eciniv- 
alent words to tbem, showing that it was meant to be assignable, 
is only the grant of a personal power to the licensees, and is not 
transférable by him to another." Nail Factory v. Corning, 14 How. 
193. It is strongly urged on the part of the complainant that the 
license was strictly personal and theref ore not assignable. There 
is doubtless some color for this contention. The right of the flrm 
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to make, use and sell tlie patented feeder in connection witli new 
apparatus was confined to apparatus "of tlieir own manufacture 
ouly." The printed form of a user's license set fortli in Schedule 
A contains tlie names of "F. S. Waldo, Inventor" and "Firm of John 
Matthews, Licensee." 80 the stipulation as to the price of a Waldo 
feeder, including the right to use tlie sanie, set forth in Schedule 
B, bears the names of "Firm of John Matthews" and "F. S. Waldo." 
The license further provided that "it shall be valid" for the terni of 
the patent "unless sooner terminated by the written consent of both 
parties hereto." There are also other stipulations in the license 
which, considered alone, seem to involve personal confidence as 
between the parties. But can thls contention be sustained? The 
concluding paragraph of the agreement is as follows: 

"This agreement shall be bindiiig on tlie parties hereto, their hoiris, suc- 
cossors, aciministrators or assigns, and shall be valid until the 19th day of 
September. 1899, or unless sooner terminated by tbe written consent of both 
parties hereto." 

It is asserted on the part of the complainant that this clause did 
not render the license assignable, but only provided for its duration 
and operated to make "heirs, suceessors, administrators or assigns," 
responsible for previous violations of its stipulations while subsist- 
ing between the complainant and the flrni. But such an interpré- 
tation is inadmissible. Heirs and administrators would, with 
respect to their decedents' estâtes, hâve been liable in such case 
without any express déclaration on the subject. The use of the 
Word "assigns" in tliis connection would, so far as it relates to assigns 
of the iirni, be unintelligible unless predicated on tlie right of the 
rirm to assign the license. The word "suceessors" may fairly be 
applied to the firm as varying in its constituent menibers from time 
to time. Further, the license was by its express ternis to be valid 
until the expiration of the terni of the patent unless sooner termi- 
nated, not by death or by assignment, but by the written consent 
of both parties. The provision as to the continuance of the license 
in juxtaposition with the déclaration that it should bind "the parties 
hereto, their heirs, suceessors, administrators, or assigns," plainly 
indicates when taken alone an intention by both parties that it 
should at any time du ring the terni of the patent be assignable unless 
sooner terminated by consent. I hâve not discovered on careful 
exanûnation of the varions provisions of the license anything suf- 
fleient to négative this apparent intention. While it is true that 
the words "of their own manufacture only" are used, and the 
words "Firm of John Matthews, Licensee" are appended to the form 
prescribed for the user's license, and the words "Firm of John Mat- 
thews" appear in the stipulation as to the price of tlie iiatented feeder, 
the main license, if assignable, would mutatis mutandis be equally 
operative as between the complainant and the assignée. In such case 
the above restriction would relate to apparatus of the manufacture of 
the assignée only, and the assignée 's name would be substituted 
for that of the firm of John Matthews in the user's license and 
stipulation as to price. So, too, the written consent required for 
the termination of the license within the term of the patent would 
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be that of the complainant or Ms assigns and the assignée. la 
imposing the restriction "of their own manufacture only" the com- 
plainant must be held to hâve intended that the right to make, 
use and sell the patented feeder as applied to new apparatus 
should only be confined to such person or persons as should hold 
the license from time to time during its term and manufacture 
such apparatus, and not exclusively to tlie flnn of John Matthews. 
This construction of the license does not involve such hardship to 
the complainant as to render it unreasonable. He granted the 
exclusive right to the ârm to make, use and sell his acid-feeder 
as applied to new machinery of its own manufacture. He retained 
such exclusive right as to new apparatus not manufactured by the 
flrm. The license was for the balance of the whole term of the 
patent, and the flrm had paid to the complainant a gross sum of 
money for the right secured from him. There was no stipulation 
or restriction as to the number of persons who should be employed 
by the flrm in the manufacture and sale of new apparatus to wMch 
the exclusive right of applying the patented invention related, 
or as to the amount of capital which should be employed in carry- 
ing on its business. The flrm had the right to invest unlimited 
capital in its business, and to establish branches in ail parts of 
the United States. Under thèse circumstances, and in view of the 
express provision that the license should bind assigns, the license, 
in my opinion, clearly was assignable and was validly assigned to 
the défendant June 2'5, 1891. It does not appear from the évidence 
that the défendant at any time made, used or sold the patented 
invention except as applied to and forming part of new soda-water 
apparatus manufactured by it, nor that it made, used or sold the 
same at any time prier to the exécution of the above assignment. 
The conclusion reached renders unnecessary any discussion of the 
question whether, if the license had not been assignable, the défend- 
ant was such a successor of the flrm or succeeded to the business 
of the flrm in such manner as to entitle it to the beneflt and pro- 
tection of the license. 
The bill must be dismissed with costs. 



PENFIBLD v. OHAMBERS BROS. CO. 

(Circuit Court of Appeals, Slxth Circuit. Marcli 7, 1899.) 

No. 572. 

1. Patents— Construction of Claims— Inpringembnt — Mechanfcal Equiva- 

lents. 

The more meritorious an invention, tlie greater ttie step in the art, the 
less the suggestion of the improvement in the prior art, the more libéral 
are the courts in applying the doctrine of équivalents; and the uarrower- 
the line between the faculty exercised in inventing a device and mère 
mechanical skill, the stricter are the courts in rejecting the claim of équiv- 
alents in respect of alleged infringements. 

2. Samb— Invention — Combinations — Use of Cams. 

Where résultant motion is obtained by a stationary cam guiding a tool, 
it may often, but not necessarily, be an obvions change to reverse the 
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parts by making the cam movable and the tool stationary. The question 
whether it is obvions is to be determined by examiuation of ttie partieular 
macliine in which the change is made. 

3. Samb— Infbingbment. 

An infringer eannot évade liability bv delil>erately diminisbing the 
utility of the invention without materially changing its form, its chiel 
function, or its manner of opération. 

4. Same — -Bbick-Making Machines. 

The Chambers patent, No. 297,671, for improvements in briclc machines, 
held valid, and infi-inged as to daim 24, which eovers a transfer roller in 
combina tion vk'ith and placed between the propulsion belt carrying the 
bar of clay, and tlie off-bearing tjelt, designed to remove tlie briciis after 
their severance from the bar by the cut-off device. 

5. Same, 

The Chambers patent, Xo. 362,204, for improvements in brick machines, 
construed, and held not infringed as to daims 7, 9, ]0; 11, and 12, which 
cover a rotatable réel device for eutting off the bricks from the moving 
bar of clay. 

6. Same. 

The Chambers patent, No. 207,343, for improvements in brick machines, 
is void for want of invention as to daim G, covering the expressing screw, 
havlng its mouth set in a partieular relation to the first tempering knife. 

7. Same. 

ïhe Chambers patent, No. 297,675, for an improvement in brick ma- 
chines, is void, for want of invention, as to daim 2, which eovers the eoni- 
bination of the forcing screw and the teinpering knives arranged on the 
shaft, the first two knives being located with relation to each other and 
the screw in the partieular manner sliown. 

8. Same. 

The Chambers patent, No. 275,407, for improvements in brick machines, 
is void, for want of invention, as to daim 1, which eovers a former die 
having its top and bottom convex, and its sides straight or concave. 

Appeal from the Circuit Court of tlie United States for tlie Northern 
District of Ohio. 

The following is the opinion of the court below (Severens, District 
Judge) : 

In this case the daims in the complainant's patents wliieh bave been made 
the basis of the suit are very numerous, and hâve required and received pro- 
longed attention. The court has been made impressed with the merit of the 
many inventions of Mr. Cyrus Chambers, Jr., relating to the subject Involved, 
— that of the construction of brick-making machines,— and thinks it just to 
say that, in its view, he has probably done more than any other man to 
bring this dass of machines to the wonderful degree of perfection it has 
attained. But it is also right to say that he had been preceded by many 
other inventors in the fleld, and that many others hâve been working on the 
same subject contemporaneously with him. The Chambers inventions are 
not strictly primary ones, but relate to improvements upon existing machines; 
and several of thèse inventions display great ingenuity, and are evidently the 
resuit of protracted observation and study. To the extent of such improve- 
ments, and on account of their manifest value, they deserve the fuU measure 
of protection which the law affords. The time at my eommand will not per- 
mit of a detailed statement of the reasons upon which the (-ourt lias reached 
its conclusions in respect of thèse several daims, and of the questions involved 
in the mechanism of the défendants' machine, which is alleged to infringe 
them. If time and opportunity permit, I may hereafter explain more at 
length the grounds and reasons upon which some of the présent conclusions 
are founded, but I eannot promise it. 

The patents of the complainant relate almost entirely to combinations of the 
varions éléments of mechanism of which they are made up, and consist in the 
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main of two classes, vlz. those whtch relate to the apparatus for cuttlng ott 
bricks, and, incldentally thereto, the carrying them away from the point where 
they are eut off In such a way as to prevent their becomlng marred by the 
apparatus for cuttlng them off, and the accumulation of the bricks after they 
are formed; and, secondly, those whlch are Involved in that part of the ma- 
chine whlch is employed In pugging or grlndlng clay and expressing it through 
the die upon the propulsion belt upon whlch It is carried along in a bar to 
the cut-ofC apparatus already mentioned. Although this Is not In the natural 
order of the opération In the employment of the machine, it Is the order In 
whlch the case was presented by counsel for the complalnant in the argument, 
and Is as convenlent as any. 

Claim 7 of Claimant'8 Patent No. 297,671. 

The validity of this claim Is disputed upon the ground that It was antlclpated 
by a British patent to Ainslie in 1841; by the French patents of Buzelin, 1872, 
and of Combe d'Alma and Dupin, 1876; by the American patents to Adamson, 
No. 106.448, to Gard. No. 255,385, to Sword, No. 40,149, to Dixcee, No. 64,504, 
to Beaujeu, No. 122,214, to Wehlan, No. 252,636, to Penfleld, No. 122,851, and 
t» Tiffany, No. 156,188; and by the British patent to Wright & Green Issued 
in 1857. Other patents are also referred to as contalning the éléments, or 
some of them, whlch are employed In the Chambers combination. While I 
am satlsfled that the several éléments Involved In this clalmed combination 
had been prevlously exhibited In brick-maklng machines, Including among them 
the devlce of the spring-controlled cut-off wlre, in a crude and less perfect 
way than that of Chambers, still I am satlsfled that this combination and more 
complète adjustment of thèse éléments In an operative way, as shown by the 
combination of this seventh claim, was not anticipated. It is argued by the 
défendants* counsel that the brick machines whlch employed this combination 
were not altogether successful, and that defects appeared whlch induced 
Chambers to undertake and perfect Improvements upon it; but this contention 
cannot be sustained for the purpose of defeating this claim. To do this It 
would be neoessary to show that this combination was not operative and use- 
f ul, whlch does not appear to be the f act. It Is not sufflcient to say that the 
invention was susceptible of improvement, and that, when improved, It would 
be more useful. The instances are numerous everywhere of patents whlch 
make but a start In the line of things new and useful, but whlch are valld 
notwlthstanding many successive Improvements are afteïwards buUt upon 
them. My opinion Is that this claim Is valld. 

Claim 9 of the Same Patent 

This combination Is essentlally the same as that of claim 7, except that the 
spring whlch controls the cUt-ofC wlres is hmited to Ù-shaped elastic bows; 
the arms of the bows supporting thé vclres being In this case the springs also. 
The défense of anticipation made to this is substantially the same as that made 
to claim 7, With the addition of a référence to a German patent to Adrlon, 
whlch Is not more germane to the subject than those already enumerated. My 
opinion Is that this claim is also valid. 

Claim 22 of the Same Patent. 

This combination Includes not only the cut-oiCf apparatus mentioned In claim» 
7 and 9, but Includes also an off-bearlng belt wlth mechanism to give it faster 
motion In order to quickly remove the brick after it bas been eut off from the 
bar of clay. The défendants insist that the combination was also anticipated 
by a previous patent to Chambers, No. 40,221, and the Wright «& Green 
British patent of 18.57, already referred to; In my opinion, this claim 22 was 
not anticipated by the patents referred to, or by anythlng shown in the record, 
: and is valid. 

Claim 24 of the Same Patent 

This relates to a combination consisting of a propulsion belt on whlch the 
bar of clay is moved over pulleys and rollers past the cut-offl and off-bearing 
belt, and a transfer relier located between thèse two belts, the function ol 
whlch was to Ult the brick after it had been eut off, a little downward, where 
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it would be caught by tbe ofî-bearing belt, and be rapidly removed, wlthout 
being marred on its under surface by dragging on an immovable flxture. An- 
ticipation is pleaded also as to this, and in the proof référence Is made to the 
Wise patent of 1862, whicli was for a machine for elevating calîes of ice. 
There was no élément in tlie Wise patent designed for any sueli purpose as 
that of tlie Chambers roUer, and tlie combination is not tlie same. Besides, 
if it was, I tliink there would be much ground for the suggestion that the trans- 
fer of that device to such a purpose as that of brickmaking, with the changes 
in the apparatus made neeessary for such a transfer, would be évidence of 
invention and support the patent within the doctrine of the case of G. & A 
Potts & Co. V. Oreager, 77 Fed. 454. This claim Is held valid. 

Claim 9 of Patent No. 297,917. 

This claim covers a combination consisting of the éléments of claim 7 of the 
previous patent just considered. No. 297,071, together with certain olhcr élé- 
ments, viz. the clay-expressing mechanism, the proiralsion belt, and tlic adjust 
able frictional devices for conveying auxiliary motion to the propulsion belt. 
The défendants contend that this claim was anticipated by the Aiuslie jjatent; 
the Nichols patent, No. 45,514; the Barr patent. No. 173,332; the Davis patent, 
No. 258,027; the Meyers patent. No. 97,S>55; and the Wright & Green patent, 
above mentioned. 1 bave considered them ail, and, while some of them ex- 
hiblt In some form one or more of the éléments of complainant's claim 9, now 
being considered, I am quite unable to find that any of them involvo this com- 
bination as a whole, and certainly not in any practicable and usoful way. 
This claim is also held valid. 

Claim 10 of the Patent Last Mentioned. 

This claim covers substantially the same éléments as claim 9 of the same 
patent, but includes also a lever and some minor appliances for «adjusting the 
friction of one of the belts employed. The défendants pleaded anticipation 
as to this claim, founding their défense on the same patents as those relied 
upon to antieipate claim 9. There will be the same ruling with référence to 
this claim as to claim 9. It is sustained. 

Claim 11 of the Same Patent. 

This claim is, in gênerai, the same as claim 10, exeept that the lever men- 
tioned in the tenth claim, used for regulating the friction belt, is constituted 
of two independent arms, adjustable with relation to each other. There is 
nothing new in the défense of anticipation, which is also raised to this claim, 
and the claim is therefore sustained. 

Claim 7 of Patent No. 302,204. 

In this patent there is a very important modification of the previous devices 
in the carrier of the spring-controUed cut-ofE wires. Theretofoie this carrier 
consisted of an endless belt, to which the holders of the wire were secured, 
which holders were, as generally constructed, elastic, and served not only as 
supporting standards for the wires, but also as springs to hold them taut, or 
to yield when the wires should meet obstructions in cutting ofï bricks, thèse 
supports being in the form of a letter U, joined at the base to the endless belt. 
The improvement brought in by Mr. Chambers in patent No. 302,204 consisted 
in part of substituting for the endless belt as a carrier for the cut-ofC apparatus 
—and which, of course, was supported by a pulley inside of each end of it— 
a wheel upon the periphery of which the cut-off wires were fixed, and other 
mechanism was supplied for the purpose of so directing the cut-off wires as 
they should be carried down through the clay by the révolution of the wheel 
as to eut clean and straight across, making properly formed ends of the bricks. 
This claim was in the folio wing words: 

"In a brick machine of the class recited, the combination of a rotatable wheel 
journaled above the continuously moving bar of clay, the séries of transverse 
cut-off wires fixed to the periphery of said wheel so as to suocessively cross 
the path of the clay bar as the wheel rotâtes, together with mechanism, sub- 
.stantijîlly as shown, whereby said wlieel is caused to rotate in the same direc- 
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tion as that of thc movement of clay bar, and in unison therewith, so as to 
sever the bar into brick leiigtlas, substantially as and for the purpose set forth." 

Tiie use of this conibination lias largely superseded tliat of tlie old endless 
belt carrier, and is tlie one whieli is now geiierally, altliough not exclusively, 
used In the construction of tlie ChamberS brick machines. Later on I shall hâve 
occasion to go somewhat into the détails of this new cut-oflC device embodied 
in the claim now being considered. ïhe défendants set up in défense that this 
elaim was anticipated by the Adamson patent, No. 106,448, by the French 
patents of Buzelin and Combe d'Alma and Dupin, and by the British patent 
of Wright & Green. I think none of thèse amount to an anticipation of this 
claim, and hâve no doubt of its validity. 

Claim of the Same Patent. 

This claim relates to the construction of the cut-off wheel with its radial 
arms bearing U-shaped elastic bows secured to the periphery of the wheel, on 
whieh bows the eut-ofC wires are secured. This cut-oflf wheel in elaim 9, with 
the detailed mechanism set forth, in the spécifications and elaimed in this 
elaim, takes the place of the former belt carrier, and the devices assoeiated 
with it, constitutiug the cut-ofC apparatus in the older patent. The same pat- 
ents are set up as anticipations of this claim which were set up against claim 
7, just considered. I hold that the patents referred to do not anticipate this 
claim, and that it is valid. 

Claim 10 of the Same Patent. 

This claim consists of a conibination of a regulating belt, a cam engaging 
with a tappet wheel, the transverse cut-off wires. and a positively driven fric- 
tion belt for driving the tappet wheel. The défense of anticipation of this 
claim is not, in my opinion, sustained, and the claim is held valid. 

Claim 11 of the Same Patent. 

This claim is for another conibination of the éléments involved In the cnt-ofC 
apparatus employed in the new arrangement of devices in this patent. With 
odier mechanism already stated, it includes devices for locking the spring- 
regulating arm of the pivoted tightener in the reguired position. Upoii con- 
sidération of the same groimds and reasons as hâve been stated in référence 
to the question of anticipation, this claim should be held valid. 

Claim 12 of the Same Patent. 
This claim is also held valid on similar grounds. 

Claim 29 of Patent No. 27.5,467. 

This claim, I think, is invalid. It consists of a conibination of a pulley frame 
with a scraper secured thereto, whereby, when the pulley frame is udjusted, 
the relative position of the scraper to the pulley will remain unchanged. The 
substance of this deviee, havlng regard to the prior art, is this: Prior to this 
contrivance, there had been organizations of a pulley with a scraper adjusted 
thereto, as Mr. Ohambers admits; but in those cases the pulley was made 
adjustable upon the frame on which its axle was suspended, and the scraper 
was adjusted also upon the same frame. It is obvions that any change in the 
ad,iustment of the pulley would necessitate a readjustment of the scraper. 
Mr. Cliambers substituted for the old fixed frame upon which the pulley and 
its axle were located a movable or swinging frame, which obviated the neces- 
sity for any adjustment of the pulley upon the frame. Then, when he came 
to locate its scraper to clean the pulley, it was perfectly obvious, as I should 
think, that the scraper should be located upon the frame as before, and the 
resuit would be that when once located its relation to the pulley would be 
constant. It is difficult to see how, with any reason, the scraper should be 
located anywhere else. The fixed relation of the scraper and pulley is the 
resuit slmply of employjng a movable frame for the pulley itself. There is 
nothiiig peculiar in tlie devices for changing the relation of the scraper to the 
pulley; nor, If there were, would the peculiarlty of that élément in the coni- 
bination be susceptible of being elaimed under a claim for this combination. 
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Claim 25 of Patent No. 297,671. 

This claim eonsists of a eombination with a scraper of defloeting wings for 
directing the material seraped froin the periphery of the puUey so tliat it wiU 
fall beyond the belts. Tlie substance of this eombination is old; tliat is, it 
is the application of an old device to a new use, and is found in previous well- 
known constructions; such, for instance, as the double moldboard snowplows 
carried in front of engines to remove the snow from the tracli to points outside 
of it. 

Claim 17 of Patent No. 297,917. 

This claim is for a eombination with off-bearing belt rollers of cap pièces 
covering the journals of the rollers, which extend over the ends o£ the latter, 
and beyond their bearings. I iind nothing In this which de.serves to be called 
invention. The business in which tliese rollers were empioyed would naturally 
suggest the propriety of protecting the journals from dirt, or chips of clay. 
or the like, and the construction of thèse caps is nothing more than any skilled 
mechanie would see the utility of. I feel very confident that there would hâve 
been really nothing new in this provision. The claim Is held invalid. 

Claim 18 of the Same Patent. 

This claim adds to the eombination of claim 17 minor pièces which receive 
the end thrusts of the journals. I hâve a strong impression that this also is 
not new, and, if it is, I do not think it amounts to invention. It is also held to 
be invalid. 

Claim 19 of the Same Patent. 

This claim eonsists of a eombination with the rollers of longitudinally ad- 
justable bearing strips, the cap pièces, aud the corner pièces constructed as 
shown. This adds to tlie eombination of claim 18 tlio important élément of the 
longitudinally adjustable beariug strips. If the several éléments co-act, it is 
probably patentable. I am unable to say witli certainty that they do; and 
my impression is that there is room for thinkiug that this claim is of an aggre- 
gation of the bearing strips with the other éléments in the allcged eombination. 
But the patent oflice held the claim valid, and the eontrary is not so clear as 
to justify an opposite conclusion. The result is tliat I hold this claim valid. 

The foregoing claims ail relate to those parts of the brick-making machine 
which deal witli the bar of clay after it bas been exiiressed tlirougli the die. 
The other claims to be considered relate \o the structure of the tcmjjering 
case, ils inlet shafts and knives, and the die through which the clay is ex- 
pressed. The first to be considered is: 

Claim 2 of Patent No. 297,075. 

This is for a eombination of a screw with knives arrangod on the sliaft in 
the spiral manner shown, the first two knives lieing located with relation to 
each other and the screv.', in the manner described. In tliis combiuation the 
first knife of the spiral is placed in the continuation of the spiral flange of the 
screw some distance beyond the latter; the second knife is located to the left 
and in advance of the end of the screw flange, about half way between the 
latter and the knife, 1, leaving a considérable latéral space between the second 
knife and the flange of the screw. The advantage claimed is that by this 
relative arrangement of the two knives with the rear end of the screw, sufii- 
cient space is left between the first knife and the opposite side or flange of the 
screw for the clay advaneed by said knife to enter between it and the screw, 
and ample space is left lietween the second knife and the mouth of the screw 
for the body or furrow oE clay advaneed by the first and second knives to enter 
easily the mouth of the screw without undue packing or jamming of the clay, 
which it was said was a difliculty which had been encountered in previous 
constructions of this sort. This appears to me to be a device indieating inven- 
tion; and, as notliing is shown which can be held to anticipate it, this claim 
is held valid. 

Claim 3 of Chambers Patent, No. 207,;!43. 

This claim eonsists of so arranging the inlet pipe to the tempering case a 
that it shall deliver the clay info the side of the case in which the tempering 
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knives are on the ascending part of their révolution. Tlie object of thls is to 
continually agitate and loosen the clay, and prevent its becoming packed, and 
obstructing the opération. ïhe défendants plead in anticipation of this the 
Sehlickeysen patent, No. 189,270. With considérable doubt and hésitation, I 
hold that, as the Sehlickeysen machine shows the inlet on the ascending side 
of the révolution of the knives, although that was accidentai merely, and not 
contemplated, the Chambers patent is, as to this claim, anticipated, and is in- 
valid. This because it was not invention to seize upon a. device already knowu 
and used for the same purpose (that is, as an inlet) in this ideutical art. 

Claim 4 of the Same Patent. 

Thls claim relates to the shaft earrying tempering knives arrangea in a spiral 
Une opposite in direction to that of the thread of the expressing screw. This 
is another device devised for the purpose of preventing undue accumulation 
and Impacting of the clay in its progress through the tempering case. It seems 
to me that the substance of this combination was anticipated by the British 
patents to Oates of 1851 and 1852. In thèse patents there was the same ar- 
rangement of knives upon the shaft, with référence to the expressiug screw, 
as that In the présent combination; and the resuit of operating the maehinery 
constructed under the Oates patents must be substantially the same as that 
produced in this Chambers combination. It may be that the advautage of so 
arranging the knives with référence to the screw was not fully understood, 
but the construction, the mode of opération, and the resuit are the same; and 
I do not think it was compétent for a subséquent inventor to seize upon a 
device exhibited in a former patent, which it can be seen possessed a peenliar 
advantage, and adopt that as his own invention. This claim is accordingiy 
held not valid. ' 

' Olalm 6 of the Same Patent. 

This claim consists of an expressing screw having its mouth set bacl^ from, 
and opposite to, the flrst tempering knife. This an'angement seems to h:ive 
been the resuit of "cutting and trying," and it appears to me to be a close 
question whether it can be regarded as in the nature of an invention, or of 
mechanieal skill applied to conditions which indicate the need. liut upon 
giving effect to the presumption arising from the issue of the patent. I con- 
clude the claim should be held valid. There is no anticipation showu which 
should, in my opinion, defeat it. 

i Claim 8 of the Same Patent. 

This claim relates to the former and lining of the die, which are, in this 
instance, made in one pièce. Thèse were fornierly made in two pièces. It is 
stated by counsel that the purpose of this so-callcd imiirovemeut was to pro- 
vide a way for obviatlng the difllculties which were found to exist in practico 
resulting from the uneven wear of the two parts, by making the former and 
die lining in one homogeneous pièce, so that they would wear away uniformly, 
and obUge the user to renew both the former and the die lining at the same 
time. I do not think there is anythlng which can be called invention in this, 
and hold the claim invalid. I say nothing about the alleged anticipations, 
though some of them seem to leave little or no standing room for this com- 
bining of the two parts into one by Chambers. 

Claim 1 of Patent No. 275,407. 

This claim consists of a former die having its top and bottom eonvex, and 
its sides straight or concave. It appears that in the prior art the sides only 
of the former die were made eonvex. The advantage of the new construc- 
tion, giving convexity to the top and bottom, is said to be that the clay flows 
and expands into the corners of the edge of the brick more readily than when 
formed in the old way. This is another instance where a question of doubt 
is presented; whether that which was discovered is to be regarded as in the 
nature of Invention, or, on the other hand, of supplying by mère mechanieal 
skill the remedy which the resuit of the opération of the machine suggested. 
The patent office has held that it falls within the flrst class, and, as I flnd 
nothing in the record which anticipâtes it, it will be held valid. That shown 
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whleh comeB nearest to anticipation Is the Tecumseh die, so called. But thls 
die was only employed at the exit of the clay for the purpose of dressing up 
Its surface. It did not perform the office of a former, and therefore had no 
part in producing the effect which results from expressing the clay through 
a former as in the Chamters construction. 

We corne now to the question whether the défendants hâve infringed any. 
and, If any, what, claims of the complainants which are held valid. In taking 
up this question of Infringement, the court is required to bear in mlnd, as has 
already been suggested, the Invention of Mr. Chambers consisted of improve- 
ments upon structures of the kind to which his Inventions relate. In other 
words, they were not, in gênerai, broad inventions, which brought into the 
field originally those gênerai organizations which lie at the foundation on 
which Improvements are built. Hls inventions are of a widely-varying degree 
of merit, and to each should be attributed a domain corresponding to its orig- 
Inality. His claims are for combinations, and the éléments which he employs 
to make them up must ail be found to exist substantially in the défendants' 
machine In order to sustaln the charge of Infringement. In making compari- 
Bons between the Chambers machine and the one used by the défendants for 
the purpose of determining the question of infringement, I hâve assumed that 
the models of the two machines which were exhibited in opération at the 
hearing correctly represent the two machines; the argument having been made 
with référence principally to those models. 

Claim 7 of Patent No. 297,671. 

In my opinion, the défendants' machine does not infringe this claim. One 
large, and, as I think, sufEcient, reason is that the movable carrier of the 
springs and cutoff wires of the défendants' machine is a very différent struc- 
ture from that of the complainant's. ïhe défendants' carrier consists of a 
wheel whose radial arms support the cut-olï springs and wires, while the com- 
plainant's is an endless belt running over two pulleys so adjusted that the cut- 
olï wires attached to the under-running portion of the belt should enter the 
clay, and eut ofC the brick. Within the rules applicable to the case of inven- 
tions of this class, I do not think the défendants' construction is the équivalent 
of the complainant's in respect to the carrier. There are other points of différ- 
ence, which I do not stop to consider. Those existing at the time of the 
making of thls Invention did not permit Mr. Chambers to claim broadly and 
generally any combination of the kind employed by him, and he was restricted 
to a combination of such éléments as he described. 

Claim 9 of the Same Patent 

The question of the Infringement of this claim stands upon the same grounds 
as those considered in référence to claim 7. The combination is of fewer élé- 
ments than those of the former claim, but it includes "the endless belt or 
carrier." It Is, therefore, unnecessary to repeat what was said in référence 
to that feature. There are some limitations in claim 9 which would présent 
other questions upon the point of Infringement which It is not necessary to 
consider. 

Claim 22 of the Same Patent 

Thls, also, upon a proper construction of its terms with référence to the 
spécifications, involves the same endless carrier. For the reasons already 
stated, I think the défendants' carrier is such a widely différent structure that 
It ought not to be held an équivalent. 

Claim 24 of the Same Patent 

I think this claim Is Infringed by the défendants' machine. It la true that 
there is a modification of the independent transfer roller, in that it is grooved 
so as to receive the cut-off wire af ter it has eut otf the briclc, and liasses along 
with the wire while it radiâtes past the former end of the moving bar of clay. 
This may be an improvement upon the Chambers device. I do not détermine 
whether it is such; but, if so, it is but an improvement which does not essen- 
tlally change the form and composition of the machine. It is easy to see that 
the Chambers plan underlies that of the défendants in this partieular, and, 
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while the défendants' Improvement may be patentable, I do not think it dis- 
places the claim of the complainant. 

Claim 9 of Patent No. 297,017. 
This combination also includes the endless belt, or carrier, supporting the 
cut-off wires as one of the éléments. For the reasons already mentioned, I 
do not think the défendants' machine infringes this claim. There is a new 
feature introduced into this claim, consisting of adjustable frietional devices 
conveying auxiliary motion to the propulsion belt, which présents a fresh 
ground for considering whether the défendants' machine infringes; but I do 
not pursue that matter. 

Claim .10 of the Same Patent. 

For the same reasons as given in référence to claim 9, just considered, it is 
lield that this claim is not infringed. 

Claim 11 of the Same Patent. 

I hâve held this claim in the Chambers patent to be valid. Its language is 
this: 

"The combination of the propulsion belt, the cut-ofl! mechanism, the puUeys, 
p8 and p9, the idier, I, R, the friction belt, and the weighted pivoted lever, 
Ij. L', composed of two independent arms adjustable with relation to each 
other, substantially as and for the purpose described." 

ïlie cut-off mechanism, though made an élément, is not described in this 
claim, and it was necessary, in order to sustain its validity, that the spécifi- 
cations should be referred to in order to show of what that élément consisted. 
On carrying the spécifications into the claim as descriptive of the cut-ofï mech- 
anism, it makes up a combination vrhich, as already shown, the défendants 
do not Infringe. 

Claim 7 of Patent No. 362,204. ■ 

I think the défendants' machine infringes this claim. Beyond doubt, this 
is the most important of ail the claims in the complainant's patents. 

The défendants' counsel, in his able and ingenious argument, contends that 
by the limitations imposed on the complainant's patent by his own spécifica- 
tions, and especially by the prior art, the invention should be restricted to 
substantially the same détails of mechanism. There is nothing in the limi- 
tations, expressly or by fair implication, imposed by himself, whieh limits 
litm to a strict construction of this claim. Nor do I think that the prior art 
put him in such stringent limitations as counsel assumes. This invention, 
although an improvement, was one of great merit, and a large advance upon 
anything which had gone before. The doctrine of Miller v. Manufacturing 
Co., 151 U. S. 205, 14 Sup. Ct. 310, is Invoked to prove that where an invention 
relates to an improveuient merely the inventer is restricted to the précise con- 
struction which he bas detailed. But I take it that that doctrine is not abso- 
lute, and, when rightly construed and expounded, means this: that the rule 
applicable to the détermination of equivalency dépends upon the importance 
and the breadth of the original invention, and does not dépend vipon the ques- 
tion whether it was the flrst in the field relating to that subject, but upon the 
degree of advancement which the invention bas made in newness of discovery 
and utility; for there may be as much merit in bringing on a large illumination 
from a feeble start as in the conception of the flrst beclouded idea which may 
hâve originated the course of study and discovery along that line. The rule 
is not a hard and fast one, but measures équivalents by looking to see what 
bas been accomplished liefore, and flnding whether the combination, read 
broadly. had been anticipated, or whether, having référence to what had al- 
ready been shown, the claim must be limited to the précise construction in 
order to save it as being new; for the constant rule Is to give to the inventer 
the benefit of ail that he bas invented. If he has improved only a little, he 
has only a correspondingly narrow standing ground. If he has Improved miich 
and widely, the arena of the field in which he is to be protected is enlarged 
to the limits of wliat his invention has made its own. A pertinent illus- 
tration of this is shown in the case of McOormick Harvesting Mach. Co. v. 
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Aultman, Miller & Co., 16 C. C. A. 259, 69 Fed. 371, where a very considérable 
and marked advance in invention in a machine already possessing t'aculties 
adapted in a nieasure for producing results somewliat similar was assigned a 
fleld corresponding to the extent of tlie new discovery. ïliat invention was 
not "first in the Une" of inventions relating to the subjeet, but it was held to 
be new, and found in a vital part of the machine, and extremely useful. In 
the présent case I do not flnd anything in the crude and impert'ect designs of 
the prior art to detract from this invention, or limit the inventer to the exact 
construction shovvn by his speciflcations. Looking at thèse two machines, and 
observing their mode of opération, one cannot fail to see that the scheme of 
the Chambers machine underlies that of the défendants. There are différ- 
ences, it is true, and some of them may show that the défendants' has im- 
provements, possibly such as would support a patent, but the gênerai plan 
takes in the features of the Chambers combination. Counsel for the défend- 
ants contends that both were founded on the earlier art, and that each was 
entitled to the henellt of it as a starting point. But it appears to me that the 
more reasonable thing to say is that the Chambers machine rests upon the prior 
a.rt, and that the Penfield is built upon that of Chambers. AU the éléments 
whieh exist in the one exist in the other. ïhe functions of one are in some 
instances transferred to another, but the résultant conjoint opération is the 
same. And it may, in gênerai, be said that the claim itself is a broad one, 
and does not tie the patentée down in respect of the détails of the éléments 
combined. It must be eonceded that the conclusion whieh I reach in regard 
to the infringement of this claim rests upon the soundnesg of the original 
proposition whieh I hâve made in discussing this question, — that Chambers 
was entitled to a broad construction of his claim; that is to say, broad enough 
to render the particular form of his éléments or exact mode of opération im- 
material. On the other hand, if the prior art restricts his invention to tho 
particular organization shown and the identical detaU of opération, it would 
follow that the Penfield machine does not infringe this claim. 

Claim 9 of the Same Patent. 

This claim also, I think, is infringed by the défendants, for the reasons given 
in disposing of the same question in référence to claim 7. 

Claims 10, 11, and 12 of the Same Patent. 

With more doubt I hold that thèse claims are infringed. The doubt arises 
upon the fact that there is some room for saying that he has. by identifica- 
tion, particularly described one or more of the éléments of thèse claims by 
référence letters, thus presenting the question whether such référence does 
in fact identify the particular élément, or whether the référence is to be con- 
strued more largely, so as to cover any sort of an élément of tliat kind whieh 
performs a like function in the opération of the combination. ily impression 
is that the same rule of construction is to lie applied as before, and that, for 
Instance, the référence to the cam should Ue construed to mean anything in 
the form of a cam so constructed as to produce that effect in the oix^ration of 
the machine whieh the device particularly shown does. 

Claim 19 of Patent No. 297,917. ' 

I do not think the infringement of this claim is made out of the proof. I 
put it in this way because the défendants do not use the longitiidinal slot for 
making the adjustments. Apparently the réceptacle for the screws is a hole. 
and while it is possible, as complainant's counsel suggests, that tlie holes 
might be made larger than the diameter of the screw, and tlius give oi:)por- 
tunity for some tririing adjustment, I do not think that on account of the mère 
possibility of thus fraudulently changing the character of the opening the ma- 
chine, whieh does not indicate any purpose of such variation, should be held 
to infringe. 

Claim 2 of Patent No. 297,075. 

This claim is held to be infringed by the défendants. The only substantial 
différence between their own constructions and that of the Chambers combi- 
nation consists in making the screw upon the end of the pugging shaft detach- 



640 92 FEDERAL REPORTER 

able, so that when the screw is in one position with référence to the shaft It 
is essentially tlie same structure as that of the eomplainant, while, if set the 
other way, it would be différent. But, as it seems clear to me that when set 
in the right way to produce a useful resuit, it is substantially the same as that 
of Chambers, and that when set the other way it is comparatively useless, 
that différence of construction is only colorable. And so of the setting of the 
second linife on the opposite side of the shaft, which folio ws in the track of the 
flrst, and, so far as I can see, performs no useful function whatever. If it 
does, I think It must be regarded as only an improvement upon the Chambers 
invention. 

Claim 6 of Patent No. 207,343. 

The défendants hâve adopted the peculiar construction shown in this claim 
of the complainant's patent, and therefore infringe it. 

Claim 1 of Patent No. 275,467. 

There can be no doubt that the défendants infringe this claim also. 
Let a deeree be entered in conformity with thèse tindiugs. 

Statement by the Court. 
This case involves the brickmaking art. There are several ways 
of maklDg brick. We are hère coucerned with making brick by what 
are called "stiff-clay machines." An inventor of machines of this 
class is Cyrus Chambers, Jr., the président and chief stockholder in 
the eomplainant company, to which he has assigned ail his pat- 
ents. His patents Nos. 39,884 and 40,221 were issued to him in 
1863. The process of making brick under thèse patents was as 
f ollows : The clay was dumped into a so-called "pugging mill," which 
was a partly cylindrical and partly conical or tapering réceptacle, 
having a horizontal revolving shaft in its axial line. Upon the shaft 
were tempering knives to eut up the clay, and prevent laminations, 
and to press it forward into and between the threads or blades of 
the large end of a conical screw ûxed upon the end of the shaft. By 
this means the clay was compressed, and forced into a so-called 
'•'former," with curved sides, which still further compressed the clay, 
and forced it into a rectangular die, from which it emerged in the 
form of a stifE clay column of the desired breadth and thickness of 
a brick. The column was delivered from the die onto an endless 
belt, later called a "propulsion belt" moving round two pulleys, one 
at each end, with friction rollers between. Beyond the propulsion 
belt, and extending in the same direction, was another belt of simi- 
lar construction, upon which the bricks eut off from the clay column 
were carried to the point of delivery. This belt was, in later patents, 
caUed the "ofE-bearing belt." Between thèse two carrying belts, the 
ends of which were near to each other, was the cutting device. This 
device was a knife secured to a swinging cam, which was itself secured 
to a fly wheel. The fly wheel joumaled in a shaft parallel to the 
carrying belt, revolved in a plane at right angles to the movement of 
the clay column, having its periphery at one point near the column. 
The knife, as the wheel revolved, was so flxed to the wheel as to 
eut through the clay column at each révolution of the wheel as the 
column was passing from the propulsion to the ofE-bearing belt. The 
shaft upon which the fly wheel was journaled was so geared and run 
as to make the shaft revolve a little faster than it took the column 
to move the length of a brick, but the fly wheel was f. tted by a fric- 
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tion deYice but loosely to the shaft, and was made fast to anotlier 
shaft, which was connected to and brought into unison with the 
movement of the propulsion belt and bar of clay thereon. In this 
way the fly wheel, though actuated by power independent of the pro- 
pulsion belt, was restrained to revolve in unison with it, and made 
one révolution in exactly the time it took the clay column to move 
one brick length. The movement of the column was continuons. 
The cutting had to be done as the column moved, and yet the eut had 
to be straight, and at right angles to the direction in which the 
column moved, in order to make a square eut, and give the brick the 
required forni of a parallelopipeilon. This was accomplished by pro- 
viding guides in which the knife was compelled to move, and an in- 
clined plane, down which the frame of the guides was forced. By 
patents No. 45,974, issued in 1865, No. 104,705, issued in 1870, and 
No. 108,880, issued in 1870, Chambers made improvements in his 
brick machine, retaining, however, the same gênerai form and the 
same cutting device. In 1878 he procured a patent for a brick ma- 
chine (No. 207,343), in which, among other improvements upon his 
earlier machine, he included "a device for cutting the bar of clay 
into the desired lengths for bricks by means of a spiral blade and 
endless chain, with mechanism for regulating automatically the rela- 
tion between the speed of the bar of clay and that of the cut-off' 
device so that it shall be uniform under ail conditions." He per- 
fected this machine by devices for which he procured a patent (No. 
273,467) in 1883. The spiral blade is driven by the same main driv- 
ing shaft that drives the clay column. If the movements of the clay 
were uniform, the spiral blade and the clay column would thus move 
in exact unison, but such evenness of flow of the clay cannot be ex- 
actly sustained. When, therefore, the clay bar travels relatively 
faster than the blade, the bar presses against the blade, moving it 
forward, the oscillating movement being permitted by reason of the 
manner in which the shaft upon which the blade turns is supported. 
This, by means of a clutch device, increases the speed of the spiral 
blade. If the blade moves too fast, it will, by its reaction against 
the clay, screw itself back, loose the clutch, and reduce its speed. 
By letters patent No. 297,671, issued in 1884, Chambers disclosed 
another and improved mode of cutting the clay bar. This was an 
endless belt with elastic U-shaped bows flxed to its exterior sur- 
face and equidistant from each other, holding cut-off wires stretched 
from one end to the other of each U. The belt passed over a large 
and a small pulley, and was placed above the line of movement of 
the clay column. The belt was actuated through a cogwheel con- 
nection between the pulley about which the endless propulsion or 
clay-carrying belt moved, and the larger pulley of the cut-off belt; 
in other words, the clay column moved the cut-off mechanism, and 
this was the only source of power applied to the cut-off belt. The 
cut-ofî wires on the U-shaped bows were thus carried round on the 
endless belt at the same speed as the clay column, and, when they 
reached the lower side of the endless belt, in the same direction. 
The lower side of the endless belt was inclined downward from the 
smaller pulley to the larger in such a way that, as each wire and the 
92 F.-41 
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clay moved togetheP towards the end of the propulsion or carrying 
belt, the wire was pressed more deeply into the clay column, and eut 
it through as the wire reached the end of the propulsion belt. This 
made a straight, square, vertical eut. In this patent he showed meaus 
for facilitating the delivery of the bricks, after they had been severed 
from the column, out of the way of the wire and the bricks behind 
by placing an idle roller in the space between the propulsion belt 
and the off-bearing belt. He ran the latter belt at a higher speed 
than the propulsion belt, and placed it at a lower level. The roller 
was on the level of the propulsion belt. Thus the brick, after it had 
passed half over the roller, would tilt forward onto the off-bearing 
belt, which, with its higher speed, would draw the brick quickly for- 
ward out of the way of the wire and the following brick. By patent 
No. 297,675, issued to him in 1884, Chambers disclosed an improve- 
ment in the arrangement of the tempering knives on the pugginjf 
shaft in their relation to the screw. By patent No. 297,917, issued 
in 1884, Chambers disclosed an improvement upon the endless belt 
cut-off to remedy a defect in his flrst device with such a cut-off. due 
to the fact that the clay was not always stiff enough to propel with 
uniformity both the belt upon which it was carried and the cut-ofï 
belt. He applied power from the main shaft by a friction belt to 
the forward pulley of the propulsion belt, and regulated the amount 
of auxiliary power thus supplied by passing his belting over an 
idle roller, whidi, journaled at the end of a lever with a weight upon 
its other end, exerted an adjustable pressure against the friction 
belt, and was the means of increasing or diminishing the auxiliary 
power thus furnished to the propulsion and cut-off belts. 

The next patent to Chambers was numbered 362,204, and upon 
the claims of this patent arises the most important controversy at 
the bar, namely, as to the cut-off device. In this patent Chambers 
changes his cut-off device again. He takes the U-shaped holders and 
his cutting wires, and fixes them at equal intervais on the periph- 
ery of a circular réel, which he journals on the frame of the ma- 
chine immediately over the end of the propulsion belt, and he tlien 
uses mechanism to regulate the relative motion of the réel and the 
forward, or, as he calls it, the "measuring," pulley of the propulsion 
belt, so that the curve described by each cutting wire as it strikes 
into the clay with the révolution of the réel will make a vertical, 
straight eut across the face of the clay column at every ferick length. 
The défendant uses a réel with cutting wires fixed in the same kind 
of elastic holders journaled over the propulsion belt, which accom- 
plishes the same resuit; and the question is whether, in doing so, 
the défendant does it in substantially the same way as Chambers, 
and within the claims of the latter's patent. The patentée thus de- 
scribes his last improvement in cut-off devices in the spécifications 
of patent No. 362,204: 

"The next and fourtli improvement, which I remarie is the most radical and 
important, relates to the devices for and pertaining to the severing of tlie bar 
of clay into brick lengths, and is speciflcally an improvement upon the cut- 
ofC devices shown in my aforesaid letters patent No. 297,071, dated April 29, 
1884. As will appear by référence to that patent, the bar of clay was eut off 
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by means of wires secured to elastic bows mounted equidistantly upoii an in- 
clined, endless belt, which. being driven by the meehanism therein deseribed, 
carried said wires successively in continuous rotation gradually througli tlie 
bar of clay, and severed ttie same at right angles into briclcs. I tound, after 
some expérience, tliat tliis endless belt cut-off device, altliougli practically sue- 
cessful, was in certain respects iniperfect in its opération, and was otlierwise 
objectionable, whereupon I was led to devise tlie construction wliich I shall 
now proceed to describe. ïliis consists of a wlieel or liub. G, Figs. 1, 8. 9, and 
10, having equidistant radial arms, g', to the expanded free ends of wliich are 
bolted elastic steel bows, H, wliose form and function are ideutical witli tliose 
of the bows shown and deseribed in my patent No. 297,671; that Is, their form 
is U-shaped, with tapering sides, and their function to hold with a yielding 
tension the cut-ofC wires, w. This 'cut-ofï' wheel, as I terni it, is secured to a 
stud shaft, g2, journaled in a box, gs, borne by a rigid standard, f2, Figs. 
1 and 9, that extends up from the franie, f, of the regulating belt. The posi- 
tion, laterally and vertically, of said cut-off wheel with relation to the advancing 
bar of clay, X (see Figs. 1, 10, and 12), is such that, as the wheel is rotated 
in the proper direction,— that of the arrow 1,— the wires, w, carried by the 
bows, H, will pass across the path of the clay bar, and also, at one point or 
stage of their movement, a short distance below the latter. As the motion 
of the bar of clay forced from the die in tlie end of the tempering case is for- 
ward in a straight Une, while that of the cut-off is rotnry acioss the path of 
the clay bar, and as, also, owing to the varying consisteucy of the clay, and 
other causes, the spoed of the bar is not uniform, it is neccssary, in the flrst 
Ijlace, to the production of perfectly rectangular bricks, that the rotary uiove- 
ment of the cut-off wheel shall he controlled or rcgulated so as to compel the 
cut-off wires, in traversing the bar of clay, to p.iss through the same at right 
angles; and, in the second place, it is requisite, in order to secure accurate 
results, that the rate of rotation of the cut-off wheel shall corresjiond with the 
speed of the bar of clay as the same shall vary. U'he means for securing thèse 
requirements are as follows, premising that the distance ai)art of the cut-off 
wires is greater than the length of the longest brick the jiarticular machine 
is designed to niake, or, to state it more precisely, greater than the length of 
a diagonal from the upper corner of one end of the track to tlie lower corner 
of the other end of the brick: ïhe exact length of the brick to be made is 
measured by the pulley, F, — which I terni the 'nioasuring pulley,' — at the for- 
ward end of the regulating belt frame, f. around which pulley, as previously 
stated, the said belt runs, and propels the pulley with a velocity in unison, so 
to say, with the advancing bar of clay resting upon the lielt, the circumference 
of this pulley being the length of a brick, or a multiple of tlieir length. In the 
présent case it is equal to two brick lengths; hence this pulley makes half a 
révolution for each bricli length. In calculating the proper diaiiieter of said 
pulley, I allow for the thickness of the lielt and the kind of belt. A four-ply 
rublier belt in bending over a pulley retains its normal length at the ceuter, — 
that is to say, the half of the belt next the surface of the pulley upsets, while 
tlie outer half stretches,— so that half the thickness of the belt is to be added 
to the radius of the pulley, F, in calculating the circumference in order to 
secure exact length of bricks. In order to secure the flrst of the two require- 
ments above recited, — that is, to insure a cut-off at right angles to the bar of 
clay, — I provide on the end of the shaft fa of the measuring pulley, a double 
hoart-shaped cam, J, and on the shaft g2 of the cut-off wheel I place a wheel, 
J' (which, for a purpose to be hereinafter mentioned, is also a belt wheel), 
with tappets, j2, corresponding in number and relation to the cut-off wires on 
the wheel, G. As the shaft fs is turned by the bar of clay operating by its 
friction the regulating belt, the edge of the cam engages thèse tappets, whereby 
the course of the cut-off wheel is controlled, the cam, by its peculiar shape, gov- 
eriiing the rate and course of movenient of the cut-olï, so that the wires can 
pass through the bar of clay only at right angles thereto, providing. of course, 
that it is desired to make rectangular or straight-edge bricks. If the ends 
of the briclss are to be of other configuration,— that is, 'ogees,' 'rounds,' or 
'hoUows,'— tlie shape of the cam must be varied aecordingly. ïhis cam, which 
runs within an oil-tight and dust-proof casing, T. is made quitc heavy. so that 
it will serve both as a fly wheel to maintain uniform motion and as an anvil 
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to tEike up the blow of tlie somewhat Irregular motion of the tappet wheel and 
its adjuncts, and thus relleve the bar of clay from unequal strains and the 
Impact jars of the tappets. It will be understood that the cam does not drive 
the tappet wheel. It simply governs the necessary variablllty of its rotation. 
The tappet wheel is driven in the direction of +he arrow, Figs. 1 and 10, so 
as to always hold the tappet suiHeiently in contact with the edge of the cam 
by a friction belt. p, which passes around said wheel and around a tightenei- 
pulley, 3*, and a grooved pulley, js, which latter is positlvely driven througli 
suitable belt and gear connections (not shown in the drawings) interveuing 
between it and the main source of power. The rate of motion thus imparted 
to tbe tappet wheel tends to exceed relatively that of the bar of clay, so that 
the tappets always hâve a bearing against the cam; and as the friction of the 
bar of clay upon the regulating belt, E, moves the latter and its pulley, F, as 
also the cam, J, and as the cam restrains and governs the course of the 
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tappet, and consequently the cut-off wheel, the wires upon tlie latter must 
. sever tbe bar of clay at right angles, wliatever be the speed of the bar issuing 
trom the die of the machine. As, owing to the différence in clays or the con- 
sistency of the clay, there frequently occurs a teiidency of tlie friction belt to 
drive the tappet wheel with greater force than is really necessary (owing to 
the fact that the positively driven pulley, Js, rotâtes more rapidly relatively 
than the bar of clay advances), I provide the frictional belt device above al- 
luded to, and also means for régula ting tlie sauie. Thèse are as foUows, par- 
ticular référence heing had to Figs. 1, !), 10, and 31: 

"As previously stated, the friction belt. j:% passes around the tappet-wheel 
pulley, J', thence in contact with the tightener pulley, j*, and around the driv- 
ing pulley, p. The arni, jo, of the franie, in Avhich the shaft of the tightener 
pulley is journaled, is attached to a shaft, j^, journaled transversely in the 
main frame. To a rearward projection of said arm is secured a spring lever, 
j8, terminating in a handle pièce, p, which bears against an upright segment, 
Ji», that is fastened to the foot of the frame. This pièce has also attached 
thereto a spring finger, jn, the end of which bears against the inside of the 
segment (see Fig. 8, sheet 4), and the latter is clamped between the pièce j", 
and the said flnger by means of a clamp screw, p'^, and thus the spring arm, 
j8, is retained in the required position. The function of tliis spring arm is to 
allow for the small irregularities that may occur in the running of the belt,— 
sucb, for instance, as those caused by a pièce of clay or stoue getting uiider 
the belt. Other devices for retaining the spring ami in any desired position 
may be substituted for those deseribed. The shaft of the tightener frame also 
eaiTiers a hand lever, jis, which is intended to T)e used when it is necessary 
for the operator to temporarily increase or diminish the friction, which is done 
by raising or depressing said lever, and, conseciuently, the tightener pulley. 
The elasticity of the arm, js, permits this to be done without freeing the same 
from the segment. I remark that the measuring pulley, with a circumfer- 
ence being a multiple of the bricks to be made, may be used in connection with 
otlier cut-off devices than those above deseribed and referred to." 
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The defendant's machine is in almost every respect like the com- 
plainant's except in the opération of the cut-off wheel. The défend- 
ant uses a cut-off réel with bow-shaped elastic holders and wire 
cutters. It is geared by cogwheels with the forward pulley of the 
propulsion belt to run in unison therewith, and there is no double 
heart-shaped cam, nor are there tappets upon the réel intervening 
in the gearing connection between the réel and the pulley wheel, as 
in complainant's device. The défendant effects the tariations of 
motion in the rerolution of the cutting wires necessary to secure a 
straight vertical eut of the moving bar of clay in a somewhat différ- 
ent way. He does not âx his elastic holders and wires in the periphery 
of his réel, but he arranges each of them to slide in parallel radial 
slots eut in corresponding radial arms of the réel to and from the 
center or axis of the réel. He guides the in and ont motion of thèse 
holders and cutting wires in the lower half of the révolution of the 
réel when the clay column is being eut by two fixed cams arranged 
opposite each other in the frame supporting the réel. Tappets on 
each elastic holder, as the réel brings it to the lower half of its 
révolution, are engaged against this cam, and so vary the distances of 
the wire from the center or axis of motion of the réel that the path 
of the wire through the clay is a plane at right angles to the plane 
of its motion, and it makes what is shortly called a ''square eut." 
The device of defendant's is made under a patent (No. 478,436) issued 
to one Johnson in 1892, and for the sake of clearness it may be well 
to quote from the spécifications and to refer to the drawings. The 
patentée says: 

"B désignâtes the cut-off wheel, wMch is of novel and particular construc- 
tion, which I will now proceed to describe. On the side rails of the supporting- 
frame is secured a frame, B', in which bearings, 8, 9, are oppositely formed. 
Thèse are preferably conical bearings to take in soclcets 10 in the shaft 11 of 
the wheel, B. This wheel consîsts of two disks flxed on or extended from the 
shaft 11, and formed with radial slots, 12, in the disks or arms, as illustrated 
in Figs. 1 and 3 of the drawings. In thèse slots are arranged the ends of the 
cuttiug-wire frames, 13, disposed therein so as to readily and easily slide to 
and from the axis of the cutting wheel. Thèse cutting-wire frames are made 
of a cross-piece haying extended therefrom side-pieoes, as seen in Fig. 4 of 
the drawings, between the ends of which the cutting wire, 14, Is secured and 
Stretched. To operate the cutting-wire frames so as to eut off the forms from 
the column of clay, I fix cams 15 to the frame, B', which cams are of the tread 
or form seen in the drawings Figs. 1 and 3, whicli cams, as the cutting wheel 
revolves, are engaged by studs 16 on the ends of the cutting-wire frames, and 
the frames thus forced downward as the clay moves outward and euts the 
column into determined shapes or bricks. To prevent the wire-cutting frames 
from falling from the slots, and to hold the lugs or studs, IC, in contact with 
the tread of the cams, I attach retracting springs, 17, to the cross-bar of the 
wire-cutting frames, and fasten the other end to the shaft of the cutting wheel, 
as shown in the drawings. The cutting wheel, on its side rims, bas formed 
sprockets, 18, which engage in sprocket holes, 19, on the edges of the belt 6. 
as indicated in. Fig. 1 and shown in Fig. 2 of the drawings, and the cutting 
wheel thus synchronously moved with the column of clay and belt. Directly 
under the cutting wheel is journaled a roller, 20, arranged with the upper 
radial point on a line with the vertical eut of the wires, so that at this point 
the brick or form is entirely severed from the column. It will be observed 
from the foregoing description, in association with the drawings. that the eut 
of the wires is vertical or in a straight line across the form or column of clay, 
because the wire moves with the same movement forward in relation that the 
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column moves in progression, and tbat the wires are lifted from the column 
after severaneo, with the same resuit." 

The following drawing illustrâtes the foregoing description: 




The device of defendant's is net exactly like tbat shown above. 
The cam is of a somewhat différent sliape, and is a slot in whicli the 
tappet or li;not on the elastic wireholder works. In defendant's ma- 
chine, the cut-olï receiv-es auxiliary power from a positive-driven 
shaft geared to the propulsion belt pulley, whieh in turn receives 
auxiliary power by friction gear with the main shafting. It bas a 
friction belt, arranged in every substantial respect lilie the fric- 
tion belt by which auxiliarj' power is cornmunicated to the cut-oiî 
wheel of the complainant. In the defendant's machine, as in cotri- 
plainant's, the clay colunm is delivered onto a propulsion belt, carry- 
ing the column to the cut-ofî wheel. The clay eut into bricks is then 
delivered onto an ofî-bearing belt, the speed of which is considerably 
greater than that of the propulsion belt. The j)ropulsion belt runs 
round a pulley just beneath the cut-ofl wheel, which does not difïer 
from the so-called ''measuring" pulley of the complainant. 

Wood & Boyd, for appellant. 
Joshua Pusey, for appellee. 

Before TAFT and LUKTON, Circuit Judges, and CLARK, Dis- 
trict Judge. 



TAFT, Circuit Judge. We are much impressed, as the learned 
judge at the circuit was, with the development in the art of stitï-clay 
brickmaking, due to the inventive genius of Cynis Chambers, Jr., the 
président and manager of the complainant, and the patentée of the 
patents sued on. But we are constrained to consider only the ques- 
tions which hâve been brought before us on appeaJ. We cannot widen 
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our investigation to détermine whether the défendant, in his machine, 
has appropriated any of the many devices, éléments, or combinations 
of which Chambers or his assignée, under the numerous patents, may 
hâve a mcoopoly. In tlie bill and at the hearing below complainant 
sought an injunction and damages in respect of the infringement, fu- 
ture and past, of the claims of some four or fltve of complainant's pat- 
ents. The judge at the circuit found many of thèse claims to be in- 
valid, and sustained others. As to those which he found to be valid, 
he held that the défendant had not infringed a number of them. As 
to those invalid, or not infringed, he dismissed the bill, and no appeal 
has been taken from his decree. The sole questions presented to ua, 
then, are as to the validity and infringement of the claims which the 
circuit court found to be valid and infringed. 

The most important question presented in the case is that arising 
upon the alleged infringement of the seventh, ninth, tenth, eleventh, 
and twelfth claims of complainant's patent No. 362,204. Thèse 
claims, the circuit court held, were valid, and infringed by Pen- 
iield's machine. Thèse are combination claims to cover the ro- 
tatable réel cnt-off device disclosed in that patent. This réel was 
simpler in construction than the endless belt and other means of 
cutting the end of the clay bar disclosed in Chambers' earlier pat- 
ents, but its practical use involved the solution of a problem of 
mechanics that was not free from difflculty. If the cutting wires 
were flxed to the periphery of the cut-ofE réel with a fixed axis, then 
the actual path in space described by each wire must be a cylin- 
drical surface with the axis of the réel as its axis or center hne. To 
make the résultant of the union of this circular movement of the wire 
and the continuons rectilineal movement of the clay bar, a vertical 
plane at right angles to the direction of the clay bar was a problem of 
relative motion which could only be solved by giving to the wires va- 
riable speed in relation to the speed of the clay bar. In préviens 
patents Chambers had produced complète unison of motion between 
the clay bar and the cutting wires of the endless belt, which moved 
in a straight course at an acute angle to the clay bar, by gearing the 
propulsion belt and the cut-ofif wheels together with cogwheels. 
When he adopted his circular réel, however, while preserving a 
correspondence between the motion of the propulsion belt and the 
cnt-off wheel, to secure proper brick lengths, he must make the mo- 
tion of the latter vary in speed, in relation to the propulsion belt and 
clay bar. Instead of the cog gearing, he substituted a rotatable two- 
winged cam, which, while it was so geared as to revolve in complète 
unison with the motion of the propulsion belt and clay bar, variably 
interfered with and regulated the révolution of the cut-ofï wheel, 
and thus secured the necessary variable speed of the cutting wires 
on its periphery. The only serions question is whether Penfield's 
machine infringes. We bave not the slightest doubt that this im- 
provement involved the exercise of the inventive faculty in a high 
degree, and that the claims which cover it are valid. We shall refer 
to the prier art in considering the issue of infringement. It is enough 
now to say that there is nothing in it which destroys the novelty of 
Chambers' device for making a circular cut-off réel effect a square 
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eut. Penfleld solved the same problem that Chambers bad solved, 
not only by varying the relative speed of his cutting wires through 
the clay bar, as Chambers Lad done, but also by varying from tbe 
circular the actual path of each cutting wire through space. He 
unflxed the wires from the periphery, and imparted to each a ca- 
pacity for radial movement in and ont from the axis of the réel. The 
extent and variation of this radial movement he controlled by a cam 
or slot in the frame of the réel, in wliich the wires engaged as they 
progressed through the clay bar. As the distance of each wire from 
the axis diminished or increased, its speed through tlie clay bai' 
necessarily diminished or increased. The motion of the clay bar and 
that of the periphery of the cut-off wheel in Penfleld's machine are 
as nearly in unison as cog gearing can make them. He secures the 
needed variability in relative motion of the wires and the clay bar 
by varying the relative motion of the periphery of the cut-off wheel 
and the cutting wires. Chambers, on the other hand, secures this 
by varying the relative motion of the clay bar and the cut-ofî wheel. 
Claim No. 7 of the patent Xo. 362,204 reads as follows: 

"In a brick machine of the class recited, the combination of the rotatable 
wheel journaled above the continuously moving bar of clay, tlie séries of 
transverse cut-ofl: wires fixed to the periphery of said wheel, so as to succes- 
sively cross the path of the clay bar as the wheel rotâtes, together with 
mechanisni, substantially as shown, whercby said wheel is caused to rotate in 
the same direction as that of the movement of clay bar, and in unison there- 
with, so as to sever the bar into brick lengths, substantially as and for the 
purpose set forth." 

Does Penfleld's machine infringe this claim? Penfleld certainly 
uses a rotatable wheel journaled above the continuously moving bar 
of clay. He has a séries of transverse cut-off wires, but they are not 
"fixed to the periphery of said wheel." He combines theseelements 
so that the wires successively cross the path of the clay bar as the 
wheel rotâtes. He uses mechanism whereby said wheeris caused to 
rotate in the same direction as that of the movement of the clay bar, 
and in unison therewith, so as to sever the bar into brick lengths. 
Is this mechanism substantially the same mechanism as that shown 
in the Chambers patent? The mechanism and ail its parts are sub- 
stantially the same, save in the substitution, for the rotatable cam 
and the wires fixed in the periphery of the réel, of the radially moving 
cutting wires and the fixed cam in the frame of the réel. Are thèse 
équivalents? If they are to be so regarded, then the defendant's 
machine infringes. The more meritorious the invention, the greater 
the step in the art, the less the suggestion of the improvement 
in the prior art, the more libéral are the courts in applying in fa- 
vor of the patentée the doctrine of équivalents. The narrower the 
line between the faculty exercised in inventing a device and me- 
chanical skill, the stricter are the courts in rejecting the claim of 
équivalents by the patentée in respect of alleged infringenients. In 
order to détermine the merit of this invention, and the advance in 
the art eiîected by it, we must examine the prior art, including the 
previous inventions of Chambers himself. As early as 1803 he had 
invented the gênerai form of the présent machine with its pug mill, 
the tempering knives, the former and the die, the delivery of the clay 
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bar upon an endless belt, later called the "propulsion belt," tbe cut- 
off at the end of the propulsion belt, and the second belt for remov- 
ing the eut bricks, later called the "off-bearing" belt. In the patent 
No. 297,917, not yet expired, he had adopted an endless belt,. to which 
he flxed his elastic bows holding the cutting wires. This endless 
belt was moved round pulleys journaled above the continaously mov- 
ing bar of clay. The propulsion belt and the endless belt were 
geared together by cogwheels to run in unison, so that the clay 
should be severed into brick lengths. The endless belt and the pro- 
pulsion belt received auxiliary power from the main shaft of the 
machine by means of a friction belt, and the power thus received was 
regulated by an idler roller held against the belt by a weighted lever. 
The invention of Oharabers covered by the seventh claim of patent 
No. 362,204 was the substitution of a circular réel for the endless 
chain in the combination disclosed in his patent No. 297,917. This 
was not a fundamental step in the art. The endiess-chain machine 
of Ohambers was a successful machine, and, while the circular réel 
machine is a better one, it does not appear from the record that it 
bas worked a révolution in the trade. The use of a réel cut-off had 
been twice suggested in the prior art, and, while the devices do not 
appear, for other reasons, to hâve been successful, they showed a 
mode of regulating the motion of the circular réel which would etïect 
a straight eut through the bar of clay. The devices are disclosed in 
two Frencli patents; one issued to Buzelin in 1876, and the other to 
Combe d'Alma in 1872. In thèse patents the belt carrying the clay 
column is armed with a séries of upright projections serving as eams 
that engage tappets projected from the peripherj' of the cut-off wheel, 
which is journaled over the moving bar of clay; and thèse eams or 
projections propel the cut-off wires through the moving clay bar at 
the necessary speed to make the square or angular eut. The pressure 
of the upright cam against the tappet of the revolving cutting wire 
keeps the tappet eonstantly in contact with the vertical face of the 
cam as the wires move downward through the clay bar. The cam 
is eonstantly at right angles to the direction of the clay column, and 
moving with it. The cutting wires thus are made to take the same 
direction. Before Chambers applied for his latest patent, though not 
before he had conceived his invention, and construeted machines 
in accordance with it, one Frey built an operative and practical ma- 
chine on the principle of the French machines. 

It was thus suggested in the art, when Chambers began his solu- 
tion of the problem, that the way to produce the variation in motion 
between the cutting wires of the réel and the clay bar needed to 
secure a straight eut was by a cam to eontrol the motion of the 
wires. The cam shown was a movable cam, moving with the clay 
bar, and operated direetly on the cutting wire. Chambers conceived 
and invented a movable cam revolving in unison with the moveinent 
of the clay bar between the belt carrying the clay bar and the eut- 
otî wheel. Penfleld made his cam stationary, and introdueed it where 
it could vary the relative motion of the réel and its eut-oflf wires. 
After eareful study of the three devices, it seems to us that the in- 
ventor of Penfleld's device bas taken a différent way of solving the 
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problem of variable relative motion from that shovi'n in the French. 
patents or in Cbambers'. It is true that the Chambers invention 
showed that it could be accomplished by a movable cam. But this 
had certainly been suggested by the French patents before Chambers'. 
We cannot say that the problem would net itself suggest the use 
of a cam somewhere in the mechanism to insure variable motion, but 
the question was, where and how? In spite of the suggestion of an 
upright movable cam flxed to the propulsion beit in the French pat- 
ents, it clearly involved invention on Chambers' part to shape his 
movable cam revolving in unison with the progression of the clay 
bar, and to put it where he did put it. But we are unable to see 
that the inventer of Penfleld's device derived any more aid from 
Chambers' movable cam than from the cam of the French patents. 
Indeed, the similarity between the French solution of the problem 
and Penfield's is much doser than that between Chambers' and 
Penfleld's. The unflxing of the cutting wires and giving tliem radial 
motion were entirely new, and no suggestion of it can be foimd in 
either of the prior patents. It is said by counsel for complainant 
to be a gênerai principle in mechanics "that the motion, or résultant 
of motion, imparted to a working tool or device bj' means of a ro- 
tating or moving cam can be secured by a fixed cam upon which or 
against which the device or tool or its connections to be moved work 
or run; the two cams being substantially of the same form as to 
working surface, the one, as stated, being movable, and the other 
flxed"; and that the inventor of Penfield's machine merely applied 
this principle to create the différence between that machine and 
Chambers', and so the two must be équivalent in the sensé of the 
patent law. It is true that, Avhere a mechanical resuit is obtained 
by the movement of one élément upon another élément of a combina- 
tion, it does not usually involve invention merely to reverse the ojK'r- 
ation, and secure the same resuit by making the flrst élément sta- 
tionai'y and the second movable. And so, where résultant motion 
is secured by a stationary cam guiding a tool, it may often be an 
obvions change to reverse the parts by making the cam movable and 
the tool stationary. But the question whether it is obvions is to be 
determined by examination of the particular machine in which the 
change is made. Hère the difficulty of inserting a cam anywhere 
in the machine to secure correct motion was such that we think 
the principle relied on could hâve but little application in any case, 
and it certainly does not apply to the change which the inventor of 
Penfleld's machine made. He does not confine himself in the change 
to a cam to produce variable speed in the revolving wires, but he 
varied the actual path of the wires themselves from that of a circle. 
So far as réel cut-off mechanism is concerned, Chambers and the in- 
ventor of Penfleld's cut-off pursued différent paths from the prior 
art to reach the same resuit. The advantage in using cut-off réels 
was suggested in the prior art. We cannot hold that Penfleld's 
device for regulating his cut-off réel is tributary to Chambers'. We 
do not décide, because it is not before us for décision, whether Pen- 
field's machine, as organized, does not include ail the éléments of 
combinations claimed in earlier patents to Chambers. The only 
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question hère îs whether, with the prior art, including ail that had 
been disclosed before the issue of patent No. 362,204, as well that 
which Chambers himself had shown in previous patents as that 
shown by other inventors, the combination of a réel cut-off with Pen- 
fleld's mechanism to make a straight eut of the clay in brick length 
was substantially the same as Chambers'. If the idea of the Use 
of a réel for such a purpose was entirely new, and if the cam prin- 
ciple of variable motion by which it was made to discharge its func- 
tion had never been suggested before in such a case, it might very 
well be that the use of a réel by a subséquent inventer for the same 
purpose, with a cam introduced into another part of the machine, 
even if it required the inventive faculty to make the change, would 
nevertheless be an invention tributary to the flrst, and therefore an 
infringement. As already pointed eut, however, such is not the case 
hère. The conclusion that Penfield's machine does not infringe the 
seventh claim of patent No. 362,204 carries with it as a necessary 
corollary that the other claims of the same patent, the ninth, tenth, 
eleventh, and twelfth, are not infringed, because the charge of in- 
fringement as to each can rest only on the predicate that the radially 
moviug cutting wires and flxed cam of the Penfleld machine are the 
équivalent of the cutting wires flxed in the periphery of the réel and 
the two-winged rotatable cam of the patent. 

The next question presented by the assignments of error is whether 
Penfield's machine infringes claim 24 of Chambers' patent No. 297,- 
(171. That claim is as follows: 

"Iii combination with tlie propulsion belt aiul the off-bearing lielt running 
over puUeys respectively in suitable trames, tlie indepeudent transfer roUer, 
I, located with relation to said belts, substautially as and for tlie purpose de- 
scribed." 

The spécifications and drawings show this roller to be located be- 
tween the propulsion belt and the off-bearing belt. It is an idle 
roller, and receives power and motion from nothing except the mov- 
Ing brick as it is being severed, or immediately thereafter. Its opér- 
ation is described by the patentée as follows: 

"As the bar of clay, G, perforée advances, its free end, nearly severed, is 
reeeived by and upon an independent transverse roller, I, which performs 
an important functlon, soon to appear. It wlU be seen, by looking at Figs. 
1 and 2, that this roller is journaled at the end of the propulsion belt frame, 
F, Fig. 1; that it is placed nearer to the pulley. Ta, at the eud of the ofC- 
bearing belt frame, F2, than to pulley, P', and that it is elevated a little above 
the Une of the ofC-bearing belt; that is to say, in the same horizontal plane 
with the propulsion belt. Until the end of the clay bar is entirely eut ofC 
to form a brick, It advances on to roller, I, its free end extending over and 
above the off-bearing belt; but, by reason of the stated relative position of 
that roller at the moment or sliortly after the severance of the bar is com- 
pleted, the center of gravity of the brick, Br, passes beyond the supporting 
Une of the roller, and the brick tilts over upon the rapidly moving off-bearing 
belt, the sald roller then freely adapting itself to the increased speed acquired 
by the brick. In order to prevent the wire, which has just done its working, 
and is moving on Its way to repeat It in its turn, from striklng the under 
slde of the brick as the belt carries it (the wire) on and upward over tlie pul- 
ley Ps, I make the latter of relatively large diameter, so that the brick will 
hâve ample time to get out of the way before the wire can interfère with it. 
As the belt quickly turns the wire over the pulley Ps, it will readily be under- 
stood that the wire cannot be struck by the end of the clay bar behind." 
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In Penâeld's machine a roller is placed between the propulsion 
belt and off-beariug belt, so tliat its upi>er surface is on a level with 
llie former, and a little higher than the latter. The roller is placed 
relatively a little nearer to the propulsion belt than in Ohambers' 
machine, so that the cutting wire of the réel, in its movement after 
the severance of the brick, would strike against the roller, and be 
obstructed by it. To obviate this diflficulty, a groove is eut in the 
face of the roller froni end to end. The revolving wire enters this 
groove, and leaves it without contact with the roller. In order that 
the wire shall always register with this groove, the roller is geared 
by co'g gearing to the shaft of the propulsion belt, and moves in 
unison therewith. The roller in the Penfield machine receires the 
severed brick, carries it on towards the off-bearing belt, onto which 
it tilts, and is drawn out of the way of the severing wire by that 
more rapidly moving belt. The wire does not enter the groove until 
after the brick bas passed onto the off-bearing belt. The only real 
différence between the two rollers is that the Penfield roller is not 
so efficient as the Chambers roller for the purpose for which tliey are 
both designed, to wit, that of assisting the brick onto the off-bearing 
belt out of the way of the severing wire in its upward return. The 
Chambers roller, because it is an idle roller, after the brick tilts 
onto the off-bearing belt, takes the higher speed of that belt, and the 
brick moves more quickly, and without friction on the roller. The 
Penfield roller tilts the brick out of the way of the wire like the 
Chambers roller, but, because of its being driven positively by the 
propulsion belt, cannot take the higher speed of the off-bearing belt, 
and the latter, after it receives the brick, must, as it draws the brick 
more rapidly, cause some friction between the brick and the roller. 
Just why the designer of the Penfield machine found it necessary to 
put the roller so near to the propulsion belt as to make necessary the 
recess in the surface of the roller and the gearing of the roller with 
the propulsion belt does not clearly appear; but, whatever the cause, 
it is certain that this change does not prevent the Penfield roller, 
in combination with the two belts, from being an infringement of the 
Chambers roller in the same combination. An infringer cannot évade; 
liability for his infringement by deliborately diminishing its utility 
without changing materially its form, its chief function, or its man- 
ner of opération. Sewing-Mach. Co. v. Frame, 24 Fed. 596. 

It is, however, contended that it did not involve invention on Cham- 
bers' part to combine the roller with the two belts for his purpose. 
Counsel say that "the use of an idle roller to assist in transferring 
articles from one thing to another is as old as the art of endless 
carriers," and they cite a patent to Wise for an ice elevator consist- 
ing of two endless belts positively driven over rollers with the space 
or gap between them occupied by two rollers which are also posi- 
tively driven. They also cite an English patent for a brick machine. 
isgued to Porter in 1855, in which, after the brick is eut, it is pushed 
onto a more rapidly running roller, and thus out of the way of the 
next brick. While the inventive faculty required to devise the com- 
bination of the roller with the propulsion belt and the off-bearing 
belt in Chambers' machine may not hâve been of as high order as 
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that shown in other of his devices in this and other patents, we are 
nevertheless of opinion that it was invention. The necessity for pre- 
venting the wire from overtaking and injuring the rear end of a 
brick in the upward and return swing of the wire called for some 
remedy. An idle roller placed anywhere between the belts would 
not hâve done it. The roller must be so placed with référence to the 
two belts that the brick, after moving onto the roller, would tilt 
forward, lifting its rear end ont of the way of the oncoming wire. 
This was accomplished by placing the off-bearing belt below the level 
of the propulsion belt and fixing the roller on a level with the pro- 
pulsion belt. Neither the problem nor the solution of it is sug- 
gested in the Wise or the Porter patent. We conclude that the 
twenty-fourth claim of patent No. 297,671 is valid, and is infringed. 

The next is>sue arises upon claim No. 6 of Chambers' patent No. 
207,343, and claim No. 2 of patent No. 297,675. The first claim reads 
as follows: 

"The expressing screw, S, having Its mouth set a little back from, and 
opposite to, the first tempering knife. In the manner and for the purpose speci- 
fied." 

Patent 207,343 was for one of the improved brick machines of 
Chambers. The improvements over earlier forms were many in the 
pugging shaft, the screw, the cut-ofl, and in other parts. The chief 
improvement, as Chambers testifies, was in the arrangement of the 
tempering knives upon the pugging shaft, whereby the tempering of 
the clay, and its delivery through the screw and die in a column, was 
made more efHcient, and at very much less expenditure of power. 
He says in his spécifications: 

"The pugging shaft, P, is provlded with a séries of tempering knives, K, 
K, arrangea spirally around it on a curve running in the opposite direction 
to that of the spiral of the screw. S, which Is attached to the forward end 
of the shaft, and presses the tempered clay ont through the die, as hereln- 
after explalned. This arrangement of the knives obviâtes the tendency they 
would hâve if placed on the same spiral as the screw to drive the clay into 
the screw case, and compress it there, and produce clogging, and an unneces- 
sary density. Less power is consequently requlred to drive the tempering 
knives, the functlon of each knife belng merely to plow the clay over Into the 
space left vacant by its predecessor, thus giving each knife a very narrow 
strip of clay to operate upon, and relleving it from sustainlng the backward 
thrust of the entire mass of clay moving in front of it. * • * It is Im- 
portant that the mouth of the screw should be arrangea relatlvely to the 
tempering knives, that the clay should be allowed to pass freely without clog- 
ging between the knives and the base of the screw. The spiral of the screw 
being opposite in direction to that of the Une of knives, the two form at their 
point of junctlon the ends of a rlght and left handed thread, whlch would 
brlng the second tempering knife from the screw end of the shaft so close 
to the thread of the screw as to cause the clay to lodge between them. By 
placing the mouth of the screw opposite to, and a little back of, the first 
knife, said knife will feed the clay over into the cavity and between the thread 
of the expressing screw, and the second one into the path of the first, and 
the third knife be sufliclently far from the screw to allow the clay to pass 
freely between them." 

The second claim of patent No. 297,675 is as follows: 

"In eomblnatlon with the screw and the knives arrangea on the shaft ta 
the manner shown, the first two knives, located with relation to each otber 
and the screw as and for the purpose specified." 
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The patent was for an improvement on the arrangement of knives 
shown in patent No. 207,343, in which their arrangement in a spiral 
reverse to that of the screw was generally maintained, but more 
space was secured between knives located in the same longitudinal 
Une on the shaft. The patentée says : 

"Referrlng now to Figure 1, it will be seen that the knife marUed '1'— that 
ia, the first knife of the spiral— is placed on a continuation of the spiral flange 
of the screw, S, some distance beyond the latter; also, that the knife 2 is 
located to the left, and In advance, of the end of the screw flange, about 
half way between the latter and knife 1, and that a considérable latéral space 
is left between said knife 2 and the screw. By this relative arrangement 
of thèse two knives and the rear end of the screw, sutficient space is left 
between the first knife and the opposite side or flange of the screw for the 
clay advanced by said knives to enter between It and the screw, and ample 
space is left between the second knife and tlie mouth of the screw for the 
body or furrow of clay advanced by both the first and second knives to easily 
enter the mouth of the screw without undue packing or jamming of the clay." 

In speaking of the sixth claim of patent No. 207,343, Judge Sev- 
erens, at the circuit, said: 

'•This claim consists of an expressing screw having its mouth set back 
from, and opposite to, the first tempering knife. This arrangement seems to 
hâve been the resuit of 'cutting and trying,' and it appears to me to be a close 
question whether it can be regarded as in the nature of invention or of 
mechanical skill applied to conditions which indicate the need. But upon giv- 
Ing effect to the presumption arising from the issue of the patent, I conclude 
the claim should be held valid." 

The most important feature in the arrangement of knives in patent 
No. 207,343 was making the spiral in which they were set reverse 
to that of the expressing screw. It was this which so greatly reduced 
the expenditure of power needed to force the clay through the tem- 
pering chamber into the screw. Had this been a novel conception, 
we should hâve regarded it as certainly involving the inventive fac- 
u!ty; but the court below found that the claims covering this im- 
provement were invalid, because such an arrangement had been 
shown before in the art. This flnding has not been appealed from, 
and in the présent hearing we must accept it as a basis for action 
upon the other claims. The question, therefore, is whether, in adjust- 
ing the two spirals at their junction, it involved anything but mechan- 
ical skill to place the mouth of the screw in relation to the first and 
second tempering knives so that the clay would not clog between the 
thread or blade of the screw and the second knife. It was a mère 
raatter of distance between the screw blade and the second knife, 
and the change of position of the expressing screw by turning it on 
its axis would seem to hâve been an obvious means of varying this 
distance. It seems to us that it was a mère matter of simple experi- 
ment by one familiar with the opération of the machine, and did not 
lise to the dignity of invention. The slightly différent adjustment 
of the first and second knives with respect to the mouth of the screw 
in patent No. 297,675 is, in our opinion, equally lacking in patentable 
invention. We must therefore flnd the two claims to be invalid. 

The remaining issue on this appeal is that made upon claim No. 1 
of patent No. 275,467 to Ohambers. The claim is: 

"The former die, M, having its top and bottom convex, and its sides straight 
or concave." 
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The former die, it will be understood, is the chamber into wMch 
the clay is forced by the expressing screw, and from wMch it émerges 
in the form of a column of stifE clay onto the propulsion belt, to be 
eut into brick lengths. The patentée says in the spécifications of 
the former die that: 

"The improvement consists in making the top and bottom of the former die 
convex, and Its sides straight or more or less concave, * * • mstead of, 
as heretof ore, making the sides of the same convex. The new form, I find 
by expérience, is a great improvement upon the old ones, as the hody of clay, 
which is retarded in the middle by the convexity of the former die at the top 
and bottom, is better spread out laterally, and the clay more forcibly packed 
in the corners, than was the case when the sides of the former die were con- 
vex." 

It is not denied that the défendant uses just such a former die as 
that described and claimed in this patent, but it is contended that 
such a former die is shown in the prier art, and that it lacks novelty. 
Hère is, as the learned judge at the circuit said, "another instance 
where a question of doubt is presented, — whether that which was 
discovered is to be regarded as in the nature of invention, or, on the 
other hand, of supplying by mère mechanical skill the remedy which 
the resuit of the opération of the machine suggested." In 1863 Cham- 
bers took out a patent for a former die having both the top and bot- 
tom and the sides convex. In explaining the defect he was attempt- 
ing to remedy, he said: 

"It wlU be obvions upon reflection that the ordinary opération of a plunger 
or other propelling device in a machine with the ordinary form of die is to 
produce the greatest amount of velocity in the center of the mass, giving the 
outer edges and surfaces less, and hence rendering them more liable to be 
made ragged and broken by partial adhésion to the die while passing through 
it. The velocity beiiig less, the density is also less of thèse outer portions; 
in other words, the quantlty of matter in a given space is greater at the center 
than at the surface of the exuded bar of clay. The remedy for this is to be 
sought in a reversai of the ordinary disposition of the material, forcing the 
greatest amount of clay into the corners of the brick or tile, and compressing 
it there so that the last action of the die upon it will be to give It smooth- 
ness, insteàd of tearing it, and rendering it rough and ragged. The peculiar 
form of my dies completely efCects this object." 

He then describes the die: 

"The cross section of this die is at its inner end circular and at Its outer 
end rectangular, as seen in Figure 4. A cross section on a line (midway be- 
tvyeen) is shovs^n in Figure 2. 
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"In this figure we see the angles or corners rounded out or grooved, and 
thèse grooves gradually taperlng till they disappear altogether at the angles, 
a, a, of the rectangular openlng of the die. Thèse grooves constitute the 
main peculiarity of the invention, their object and elïect being to crovs-d 
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greater quantity of clay into the angles of the bar of clay as it passes through 
the die, so as to give them greater solidity and firmness, in accordance with 
the views ttereinbefore stated." 

The only change which the patentée niade in the die of patent No. 
275,467 was to remove the convexity of the sides, and substitute 
either straight or concave sides. This was merely a modification 
of the earher former in degree, and not in principle. In the earlier 
Kells patent a former die is shown with its sides convexed and its 
1 op and bottom straight. It is true that the convexity is carried into 
the die itself so as to make the bricks of concave sides. But the 
convexity of the sides is said by the patentée to be adopted for the 
purpose of securing sharp corners, a purpose quite similar to that of 
Chambers in the device under considération. On the whole, we are 
oonstrained to deny validity to this daim. 

The decree of the circuit court is afiflrmed as to claim No. 24 of 
patent No. 297,671, and is reversed as to claims Nos. 7, 9, 10, 11, and 
32 of patent No. 362,204 on the ground of noninfringement; and 
as to claim No. 2 of patent No. 297,675, claim No. 6 of patent No. 
207,343 and claim No. 1 of patent No. 275,467 on the ground that the 
claims are invalid for want of patentable invention; and the case is 
remanded to the circuit court, with directions to dismigs the bill as 
to ail the claims hère involved except No. 24 of patent No. 297,671. 
The costs of the appeal will be taxed one-fourth to the appellaut and 
thr(!e-fourths to the appellee. 



HART & HEGEMAN MFG. CO. v. ANCHOE ELECTRIC CO. et al. 

(Circuit Court of Appeals, First Circuit. Marcli 13, 1899.) 

No. 238. 

1. Patents — Rbissues — Validity. 

Where a reissue is granted to correct an error of a single word In tlie 
spécifications, as by elianging "hole" to "slot," and a correspouding change 
is made in a single feature of one of the numerous figures in the draw- 
ing, but no change is made or needed in the claim, there is no reason 
for holding the reissue invalid. 

2. Same—Infringement— Electric Switches. 

The only différence between a patented electric switeh and an alleged 
infringing switeh was that in the former the catch was released by a 
movement radially inward, while in the latter the release was by a move- 
ment radially outward, and the former was operated by a flat spring, 
one end of which was attached to a stud depending from a spring plate, 
while the latter was operated by a spiral spring, the correspouding end 
of which was attached either to a small cap at the top of the hub just 
beneath the operating handle, or was fastened by being cast through the 
hub itself, the cap in that case being omitted. HeM, that thèse varia- 
tions involved merely the use of mechanical équivalents, and the patent 
was Infringed. 
S. Same. 

The Hart reissue, No. 11,395 (original No. 4.59,706), for an electric snap 
switeh, construed, and helê not anticipated, valid, and infringed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 
92 P.— 12 
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This was a suit in eqiiity by the Hart & Hegeman Manufactur- 
îng Company against the Anchor Electric Company and its offlcers 
for alleged infringement of a patent for an electric snap switch. The 
circuit court held that the patent must be construed narrowly, and 
consequently was not infringed. 83 Fed. 911. The complainant 
Ihereupon appealed to this court. 

Charles E. Mitchell and Henry B. Brownell, for appellant. 
Edward P. Payson, for appellees. 

Before COLT, Circuit Judge, and BROWN and LOWELL, District 
Judges. 

LOWELL, District Judge. This was a bill in equity brought for 
the infringement of reissued latters patent No. 11,395, granted to 
Gerald W. Hart, December 12, 1893, for electric snap switches. 
The alleged infringing switch was made in accordance with the de- 
scription of letters patent No. 547,149, granted to Norman Marshall, 
October 1, 1895. To the complainant's patent the défendants hâve 
raised objections, both formai and substantial. 

As the patent in suit shows two spécifie constructions, the défend- 
ants contend that the complainant must be limited to one of thèse. 
Both constructions, however, are embodiments of the same inventive 
îdea, and both are sufflciently covered by the claim. Hart's original 
patent taken ont for the invention in question was No. 459,706. The 
reissue was granted to correct the error of a single word in the spéci- 
fication (by changing "hole" to "slot"), and a corresponding modifica- 
tion was made in a single feature of one of the 11 figures illustrating 
that patent. The error was caused by oversight, and was uncon- 
nected with the gist of the invention, though its adoption rendered the 
machine inoperative. No change was made or needed in the claim. 
If the patentée made a mériterions invention, he ought not to lose 
the benefit of it by reason of a defect so narrow and technical. See 
Walk. Pat. § 218a. 

We pass to the substantial objections made by the défendants to 
the maintenance of this suit. The only claim of the reissue is as 
follows: 

"The herein-described snap switch, eonsisting of a stop plate having stop- 
ping shoulders, a central hub, an operating handle, an eccentric moving with 
said liub, a switch plate, a spring plate, a sprlng, and a catch operated by 
said eccentric for releasing and stopping tlie switch plate, substantially as 
deseribed, and for the purpose specified." 

It is obvions that none of the éléments set forth in the claim are 
new. The invention, if any, must be found in the combination of 
thèse éléments. Again, it was not new in the art to make electric 
snap switches. Plainly, none of those made prier to Hart's invention 
were so satisfactory in their opération as to check the demand for 
improvement, or the patenting of machines devised to secure it. An 
«xamination of some of the many patents and machines introduced 
in évidence in this case suggests the cause of the failure of the earlier 
devices,— a failure sometimes complète and sometimes partial. The 
machines made under the patent in suit hâve gone into large gênerai 
use, though there is no évidence that the plaintifE bas monopolized the 
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manufacture of positively operating filectric snap switches. Hart's 
combination of stop plate, hub with rigidly connected eccentric oper- 
ating radially, spring, and catch, seenis to us to contain important 
novelty. Oertainly his invention was not primary, but we tliinli that 
it was of value, unless anticipated in tlie prior art. 

To show anticipation, the défendants hâve introduced in évidence 
many patents. We need mention but a few of thèse; for, if no one 
of those mentioned anticipated the complainant's invention, there 
was no anticipation in any of those passed over. The liourne British 
patent, ISÎo. 15,617, resembles Hart's in little except the présence of 
a spring and eccentric. It bas no stop plate, no locking against back- 
ward movement, no certainty of opération. Its switch plate is oper- 
ated directly by the eccentric, and not indirectly, as are the switch 
plates of both complainant and défendants. It is a far cruder ma- 
chine than Hart's or the défendants", though one of the same gênerai 
class. Between it and Hart's we think there was meritorious and 
considérable invention ; yet upon the anticipation alleged to be f ound 
in the Bourne device the défendants very largely rely. 

The Norton patent, No. 430,252, contain s no eccentric, strictly 
speaking, and its catch moves vertically, not radially. Thèse différ- 
ences, and others of less importance, give it a mode of opération quite 
unlike that of the patent in suit. No. 376, 976, issued to Bergmann, 
is a reciprocating switch. Its opération is altogether différent from 
Hart's, and its resemblance to the latter quite remote. 

The Davis patent, No. 476,613, cornes doser to the complainant's 
device. The complainant has introduced considérable direct évidence 
that his invention was made before that of Davis, though the latter 
was first applied for. This évidence was not shaken on cross-exam- 
ination, and there is nothing to control it. It is true that évidence 
of prior invention, unsustained by proceedings to obtain a patent, is 
properly regarded with suspicion, but in this case we are inclined to 
fmd it sufficient. Even if, hovvever, the Davis invention be taken to 
be prior to that of Hart, we think it does not anticipate Hart's switch. 
The Davis switch has no eccentric, properly so called, and its opér- 
ation is materially différent. It may be true that an imaginable com- 
bination of the Bourne and Davis patents would closely resemble the 
patent in suit, but such a combination is not obvions, and would re- 
quire patentable invention. 

Défendants rely also upon Hart's prior patent. No. 447,728. There 
is uncontrolled évidence that the switch described in the patent in 
suit was flrst invented and first redueed to practice. In any case, 
it was invented before the issue of No. 447,728. That patent, there- 
fore, is not in the prior art, properly so called, and has priority only 
as a prior patent issued to the same inventer. We think that it is 
not so nearly identical with the patent in suit as to deprive the latter 
of real and useful novelty. The earlier Hart patent has no eccentric, 
properly so called, and no radially moving catch, and its stop plate, 
if there be one, is very différent from that of the patent in suit. The 
entire opération of the mechanism is différent. It may be added that 
the différence between some of the patents above mentioned, such 
as those of Bergmann and Davis, and the patent in suit, appears more 
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plainly wLen ail are embodied in actual machines than when the spéc- 
ifications, drawings, and daims alone are examined. 

It seems to us, then, that the patent in suit représenta a valuable 
and useful, though limited, invention. If it be really vahiable, we 
think there can be little doubt that it is infringed by the défendants' 
machine. The only différences between the two machines are: (1) 
The défendants' catch is released by a movement radially outward, 
while in the patent in suit the releasing movement is radially inward. 
In this respect, the two devices are plainly the mechanical équivalents, 
the one of the other. (2) The patent in suit is operated by a flat 
spring, one end of which is attached to a stud depending from a spring 
plate. The défendants' switch is operated by a spiral spring, the cor- 
responding end of which is attached either to a small cap at the top 
of the hub and just beneath the operating handle, or is fastened by 
being passed through the hub itself, the cap in that case being omit- 
ted. That the spiral spring is the équivalent of the flat spring is 
clear, and it is equally clear that the défendants' cap in which the 
end of the spring is inserted is the mechanical équivalent of the com- 
plainant's spring plate and depending stud. It cannot help the de- 
fendants that in some of their machines the end of the spring is thrust 
through the hub itself instead of thrust into the cap. In considérable 
degree this is recognized, even by their expert, Mr. Freeraan, who 
testifled: 

"If the Hart claim covers any équivalent of the spring plate, then the num- 
ber of éléments in the défendants' switches would be the same as the number 
of éléments of complainant's switch broadly stated in the claim of complaiu- 
ant's patent. So too, broadly stated, the général mode of opération of défend- 
ants' switehes is substantially the same as the gênerai mode of opération of 
complainant's switehes." 

The learned judge in the circuit court seems to hâve been of the 
same opinion, for he says: 

"Moreover, if the court was able to ascertain that the oomplainant's deviee 
was of a broad character, indicating a substantial advance in the art, it 
iiiight be justifled in holding that, although the spriug plate is omitted in the 
respondents' deTice, yet inasmuch as, taken as a wliole, it lias what in équiva- 
lent to the complainant's deviee as a whole, includlng the substance of it, 
the complainant's patent should, therefore, be construed liberally and broadly, 
80 that any Infringement might be preveuted if found." 

As our examination of the prier art has led us to the opinion that 
the complainant's deviee did indicate a substantial advance in the 
art, it follows that the Hart claim does cover a mechanical équivalent 
of its spring plate. The différence between the two switehes seems 
to us to be merely that which usually distinguishes an infringing ma- 
chine from that which it infringes. Nonpatentability, rather than 
noninfringement, is the substantial défense to the action. The de- 
fendant corporation was therefore liable. 

Two minor questions arise in dealing with the case. The défend- 
ants' answer alleged that the complainant had made or sold his 
switehes without marking them or the packages containing thetu 
"Patented," and without notifying the défendants of any alleged in- 
fringement. In Sessions v. Eomadka, 145 U, S. 29, 49, 12 Sup. Ct. 
799, 805, a similar objection was ràised, but the court said: 
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"Although there is tlie averment in the answer that the défendants hâve 
1)0 knowledge or information, save from said bill of complaint, wliettier tlie 
patinages were niarlced witli tlie woi'd Tatented,' etc., aud tlierefore deny tlie 
same, tliere is no déniai of tlieir linowledge tliat the ïaylor deviee was 
patented; and in view of tlie fact that ail letters patent are recorded, witli 
tlieir spécifications, in the patent oflice,— a record which is notice to ail the 
world,— it is not an unreasonablo requirenient that the détendant who relies 
npon the want of knowledge on his part of the actual existence of the pateni 
should aver the same in his auswcr, that the plaintifC may be duly advised 
of the défense." 

This objection of the défendants is tlierefore unfounded. 

Some of tlie défendants further contend that, even if the défendant 
corporation sliould be enjoined in this case, no injunction should issue 
against the other défendants, its officers. Entirely apart from the 
question of the liability of an oflicer of a corporation for damages 
(•aused by infringements coniniitted by him on behalf of the corpo- 
ration, there can be no doubt that in a case like this the officers of the 
t:orporation may be enjoined from further infringement. 

The decree of the circuit court is reversed, and the case is remanded 
to that court for further proceedings in conformity with this opinion, 
the appellaut to recover its costs in this court. 



I;Or:AVEXBAC;H t. HAKE-STIRN CO. et al. 

(Circnit Court of Ajipoals, Sovonth (Mrcuit. February 23, 1S99.) 

No. 527. 

Patents— Invention — Receïi't and Record Books. 

ïhe Loewenbaeh patent, Xo. o!)0,087, for a eombination, in a carbon 
copying receipt and record booli, of séries of permanent and détachable 
leaves bound togetlicr, each of the former having a portion of its edge 
eut off so as to expose piU't of the leaf below, if not coveriug a mère 
aggregation, is void, in view of the prier state of tlie art, for want of 
patentable invention. 

Appeal from the Circuit Court of the United vStates for the Eastern 
District of Wisconsin. 

This was a suit in equity by Hugo Loewenbach against the Hake- 
Stirn Company and others for alleged infringement of a patent for 
iniprovement in receipt and record books. The circuit court dis- 
niissed the bill, and the complainant appealed. 

J. B. Erwin, for appellaut. 

Before W00D8, JENKINS, and GROSSCUi", Circuit Judges. 

PEE CURIAM. This appeal is from a decree dismissing a bill for 
an injunction against infringement of the fourth claim of letters 
patent No. 390,087, granted on September 25, 1888, to Hugo Loewen- 
bach, for improvenients in receipt and record books. The claim 
leads as follows: 

"In a carbon-copying receipt and record boolv, the eombination of séries of 
permanent and détachable leaves bound together, each of the former having 
a portion of its edge eut otï or out, so as to expose part of the leaf below, 
substantialjy as and for the purpose set forth." 
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While it is true that the exact counterpart of the patented device 
is not found in the prior art, every feature of it is to be found in 
earlier patented devices, combined in the same immédiate relations 
and performing the same functions as in the présent combination^ 
and whatever of novelty there may be said to be in the combination, 
if it be not merely an aggregation, is a matter of sélection and ar- 
rangement, which did not involve invention. For a further state- 
ment of the case, and for a présentation of the prior art, we quote from 
the opinion delivered below: 

"The object in view, as stated in the brief of compluinant, 'is to provlde 
a bool£ by which an original and one or more copies of a receipt or other 
record may be conveniently and quiclcly made by one writing,' and the ad- 
vantages which are there assertcd for the construction are: 'First, to facili- 
tate opening it quickly at the place of the last entry; second, to malte con- 
veniently and quickly the original receipt and one or more copies by a single 
writing; third, to facilitate identifying and grasping the copy or copies to bo 
detached without hioving or turning back the permanent leaf above; and, 
fourth, to facilitate tearing out the copy or copies without the aid of a 
straightedge or other instrument.' That each of the essential éléments en- 
tering into this combination is old appears from the proofs, and is conceded; 
and analogous use of each is shown as follows: (1) That the use of carbon 
sheets for manifolding was long anterior to the date of the patent is shown 
in several prior patents, and may be accepted as of common knowledge. (2) 
The 'combination of a séries of permanent and détachable leaves bound 
together' was not only well known, but is fuUy set forth in S. Hano's patent, 
No. 224,529, granted in 1880, for copying books, in which the leaves are in 
sets of three,— two of nontransparent paper, made détachable by a 'Une of 
punctures,' and an intermediate sheet of tissue paper to receive a copy and 
nondetachable; the pressure of the pen or pencil in writing on the upper 
sheet causing copies to be made on the under two sheets 'by means of a sheet 
of offset paper' coated upon both sides placed between the latter. The two 
sheets of writing paper were then detached for use, leaving the tissue copy 
to be retainéd in the book for a record. Patent No. 261,245, issued in 1882, 
to J. S. McDonald, for a manifold order book, shows like provision of a séries 
of permanent and détachable leaves, of which the former is retainéd in the 
book for record. The binding of leaves to make them either permanent or 
détachable, and the various methods adapted to efCect the latter purpose, 
were too well known to require mention, and are exemplified in several pat- 
ents Introduced by the défendants. (3) The permanent leaf, 'having a portion 
of its edge eut ofC or out, so as to expose part of the leaf below,' is designed 
to facilitate turning at once to the place for use. Of this feature the asser- 
tion is made on behalf of the patent that it covers any form of cuttlng the 
outer edge of the page; that it is immaterial 'which portion of the edge, or 
which edge of the leaf, is eut away, or what shape is given to the eut or 
removed portion of the leaf; and such interprétation is reasonable. But, 
surely, it was not new at the date of the patent to provide similar devices 
for ready référence, as in digests, index books, etc. The Mott and Oarroll 
patent of 1875, No. 169,828, for an 'Improvement in Account Books,' clearly 
described a construction in which one corner of the leaves is perforated for 
removal as the pages are filled, thus indlcatlng the place of last entry. Earn- 
shaw's patent of 1883, No. 283,872, shows provision in a sales book of alter- 
na te long and short leaves for thè same object so that 'a salesman can at once 
get access to the proper sheet and fold thereof preparatory to making a record 
thereon'; and in Soesbe's patent of 1875, No. 169,491, and Burwell's patent 
of 1883, No. 285,794, the same feature clearly appears of alternate long and 
short leaves in séries in which removal in the course of use left exposed the 
long leaf which is next to be used. 

"From thèse références it is manifest that the several éléments of the 
combination in question are not only old, but are found in prior combinations 
in which both employment and purpose are analogous. Each élément works 
in the old way, and for its accustomed purpose. No new function is given 
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to either by the combiued use. It is a mere aggregation of éléments, which 
may produce better results, but not 'by their eollocation a iiew resuit,'— the 
indispensable requirement for a patentable eotnbination. Richards v. Ele- 
vator Co., 158 V. S. 299, 302, 15 Sup. Ct. 8H1; Id., 159 IJ. S. 477, 10 Sup. Ct. 
53. In tiiis View the patent must be beld invalid under the numerous au- 
thorities in point. See Palnier v. Village of Corning, ISti TJ. S. ;-;42, 15 Sup. 
Ct. 381, and cases reviewed; Olmsted v. A. H. Andrews & Oo., 23 C. G. A. 
488, 77 Fed. 835; Lumber Co. v. Perkius, 25 C. C. A. 613, 80 Fed. 528. 

"Aside froni the construction thus placed upon the patent, I am of opinion 
that this fourth claim is anticipated by the eombination set forth in letters 
patent No. 285,794, issued to E. C. Burwell October 2. 1883, for a 'book' 
which is stated to be especially designed for use by railway conductors for 
'checks given upon the payment of cash fare.' The book consists of a séries 
of similar sets of three leaves each, one of ordinary writing paper, one car- 
bonized, and the third of 'cardboard or thiclv, stiff paper (the latter being 
made longer), thus alïording a tongue,' which both aids detachment and 
marks the place for use. It is true that the Burwell device differs from the 
complainant's in this: That the former shows each sheet perforated for 
ready detachment, a carbon sheet bound in, and the lower leaf of thick paper. 
But each of thèse performs a funetion in that device, and both élément and 
function are omitted by the coniplainant without iiny sulsstitute device. This 
does not constitute patentable invention. Itichards v. Elevator Co., 159 U. 
S. 477, 16 Sup. Ct. 53." 

The decree below is aifirmed. 



THE SANDFIELD. 

(Circuit Court of Appeals, Second Circuit. November ?>, 1898.) 

1. Shipping — Damage to Cargo — Seaworthiness. 

A stipulation in a contraet of afCreightment exempting the vessel from 
liability for loss and damage to the cargo oecasioned by any latent de- 
fects in the hull of the vessel does not extend to such as were in existence 
at the commencement of the voyage; nor does the provision of section 3 
of the Harter act, by which, if the owner hns exercised due diligence to 
make the vessel in aU respects seaworthy, neither he nor the vessel is 
liable for losses arising from the dangers of the sea, reliove the owner or 
vessel from the conséquences of unseaworthiness at the inception of the 
voyage, though due diligence be shown. 

3. Same. 

A vessel is not required to be impregnable to the assaults ol the élé- 
ments, to be seaworthy, but the test is whether or not she is reasonably 
fit for the contemplated voyage. The fact that a single rivet, among many 
thousands used in the construction of her hull, was not as stroug as the 
average, and parted under the stress of extraordinarily stormy weather, 
does not raise a presumption of unseaworthiness, rendering the owner lia- 
ble for a resulting damage to the cargo. 

3. Samk— Presumption of Seaworthiness. 

A Steel steamship was of first-class construction and rating. She was 
new, and had been thoroughly surveyed by the Ijloyds within a year 
preceding the voyage in question. She had thereafter made a number of 
voyages without injury, and two weeks after she entered upon that 
voyage she was uninjured. After that, the testimony of the crew showed, 
she encountered the worst weather they ever experienced, and she re- 
ceived much injury. During such time one of the rivets fastening the 
Steel plates to the frame of the hull broke, and sea water entered through 
the space, and injured the cargo. It was shown that the holes through 
the plate and the frame were not exactly true, and that, in driving the 
rivet when hot, it had received a cant which perhaps weakened it sonie- 
what, but not to any substantial extent. Held, that such facts were in- 
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sufflcîent to raise a presnmptlon of unseaworthiness at the laceptlon of 
the voyage. 
4. Samb— Management op Ship — Nbglect to Open Sluices. 

The opening of a sluice gâte cîesigned to empty tlie bilges was negleeted 
for 20 (Jays, during heavy weather. ïlie accumulating water overflowed 
the bilges, and damaged the cargo properly stowed ia the hold. Held, 
that the neglect to open the sluices, if a faiilt, was one pertaining to the 
"management of the ship," within section 3 of the Harter act, and that 
the ship and owners were exempted thereby from liability for the result- 
ing damage. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by the American Sugar-Refining Company against 
the steamship Sandfield to recover damages for injury to a cargo 
of sugar. From a decree dismissing the libel (79 Fed. 371), the libel- 
ant appeals. 

Harrington Putnam, for appellant. 
J. Parker Kirlin, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. Since the argument of this appeal, 
the case of The Carib Prince has been determined by the suprême 
court (170 U. S. 655, 18 Sup. Ct. 753), and that adjudication narrows 
the considération of the cause to the question whether the steamship 
was seaworthy at the inception of the voyage. If she was, as it is not 
open to dispute that the injuries which caused the libelant's loss 
were caused by the périls of the sea, and could not be repaired during 
the voyage, the exception in the bill of lading against liability for 
losses caused by such périls protects the vessel from responsibility. 
According to the doctrine of The Carib Prince, a stipulation in the 
contract of affreightment exempting the vessel from liability for loss 
and damage occasioned by any "latent defects in the hull of the 
vessel" does not extend to such as were in existence at the time of the 
commencement of the voyage ; and the provisions of the statute known 
as the "Harter Act" (section 3), by which, if the owner "has exer- 
cised due diligence to make the said vessel in ail respects seaworthy 
— neither the vessel, her owners, agent or charterer— shall be held 
liable for losses arising from dangers of the sea" (27 Stat. 445), does 
not relieve the vessel, notwithstanding it is satisf actorily proved that 
due diligence was thus exercised by the owner. The case illustrâtes 
the inadequacy of language, whether used in a contract or statute, 
to modify the rigorous common-lâw obligation of the carrier by 
water, importing an absolute warranty that the vessel is seaworthy 
at the outset of her voyage. That décision is, of course, controlling 
upon this court. 

The libelant's sugar, shipped upon the Sandiield at Alexandria, 
Egypt, for transportation to Is^ew York, was damaged by sea water 
which entered the hold of the vessel by leakage around a rivet in one 
of tire Steel plates below the water Une in the port bilge aft, and 
which became loosened on the voyage by the vibration of the vessel 
while straining and pounding in weather of extraordinary severity. 
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The Sandfield was a flrst-class steel steamship, built in England, 
1890. She was entered in Lloyds' Eegister as of the higliest class in 
1890, had been surveyed periodically according to the rules of Lloyds, 
and retained her classification at the time of the voyage in question. 
She had been surveyed by Lloyds' surveyor in the preceding Pebru- 
ary, and was then thoroughly examined and overhauled. Between 
that time and the voyage in question she went on a voyage from 
Blyth to Alexandria with a cargo of coals; from Alexandria she went 
to Taganrog in ballast; from Taganrog she went to Botterdam with 
a cargo of grain; from Botterdam she went to Cardiff in ballast; 
from Cardiff she went to Port Said with a cargo of coals ; from Port 
vSaid she went to NicolaiefiE in ballast; from Nicolaieff she went to 
Hamburg with a cargo of grain; from Hamburg she went to New- 
port in ballast; from Newport she went to Las Palmas with a cargo 
of coals; from Las Palmas she went to Muramichi in ballast; from 
Muramichi she went to Glasgow with a cargo of deals; from Glas- 
gow she went to Cardiff in ballast; from Cardiiï she went to Barcelo- 
na with a cargo of coals: from Barcelona she went to Carthagena 
in ballast; from there she went to Baltimore with a cargo of iron 
ore; from there she went to Londonderry with a cargo of grain; from 
there she went to Newport in ballast; from there she went to 
Genoa with a cargo of coals; from there she went to Alexandria 
in ballast, where she loaded sugar on the voyage in question. 

In constructing such a vessel, the plates are riveted to the frames 
by driving a hot rivet from the inside, and battering down the head 
so as to flU up the countersink in the outer surface of the plate. 
Apparently, in the case of this particular rivet, the hole in the plate 
was not perfectly fair with the hole in the frame when the rivet was 
driven, there being a déviation in the inside surfaces of one-eighth of 
an inch in diameters of seven-eighths of an inch; and, in consé- 
quence of the rivet following the irregular passageway, it was not 
long enough when battered down to completely flll the countersink. 
When the ship was docked in New York after the voyage, the coun- 
tersunk part of the rivet was found broken off and gone, but the 
rivet, though loosened, had to be driven ont with a hammer and 
punch. 

The witnesses say that on the voyage in question the weather 
was the worst ever encountered in their expérience. The steamship 
received much sea damage. Two lifeboats were damaged, — one 
washed away; the winches were damaged; pipes and ventilators 
on deck were carried away; bridsre rails and stanchions were bent 
and broken; the after deck was started in two places on the port 
and starboard sides; the wheel chains were parted several times, 
and after shackles were put on the shackles parted; and the pro- 
peller shaft was fractured from racing. At times she fell into the 
trough of the sea, and quantifies of water came through the sky- 
light into the engine-room. 

The theory upon which it is insisted that the steamship was un- 
seaworthy is that the rivet in question was détective. L'ndoubtedly 
the rivet was not as perfect as the workman might hâve made it, 
and was less capable of resisting the effects of strain and vibration 
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than if it had been as absolutely strong and perfect as the best oi" 
average of the many thousand rivets in tlie vessel, but we agi'ee with 
the district judge who decided the case in the court below that "any 
such mère inequality in the strength of the rivets does net amount 
to unseaworthiness." Whether the vessel was unseaworthy or not is 
to be determined by the test whether she was reasonably fit for the 
contèmplated voyage. Dupont v. Vance, 19 How. 162; Carv. Carr. 
by Sea, § 18; The Silvia (Oct., 1898) 19 Sup. Ct. 7. If she was, it 
matters not that she was not impregnable to the assaults of the élé- 
ments. If a vessel is reasonably suificient for the voyage, and is lost 
by a péril of the sea, her owner is not responsible, as a carrier, for 
the cargo lost, upon proof that a stouter vessel would hâve outlived 
the storm. Ang. Carr. 173. It does not foUow, because the rivet 
loosened in conséquence of the extraordinary strain which the ves- 
sel encountered, that it was one which would hâve been pronounced 
insufficient by men of compétent judgment, upon an examination 
and full appréciation of its condition at the beginning of the voyage. 
No expert testified that such a rivet would hâve been considered un- 
safe. On the contrary, the only witness to whom such a question 
was addressed — a shipbuilder and mechanical engineer of great ex- 
périence and intelligence — testified that the irregularity was not an 
unusual one, and was not enough to affect the strength of the rivet 
substantially. Persuasive évidence that the rivet was originally rea- 
sonably strong and sufficient is found in the fact that it had proved to 
be so throughout the préviens voyages of the vessel. There was no 
leakage during the first two weeks of the voyage. The sluices were 
opened February 14th, and no water was found. Owing to the con- 
tinually heavy weather that followed, they were not opened again 
until March 6th, and it was during the interveuing time that the 
rivet became loosened. The excessive strain to which it was subject- 
ed during the exceptionally severe weather of this period of 20 days 
in which it broke adequately explains the cause of the mishap. 
Whether a more perfect rivet, if it had been located precisely where 
this rivet was, would hâve endured without breaking, is wholly a 
matter of conjecture. What are termed the "factors of safety"' in es- 
timating the capacity of différent materials to endure tensile or 
torsional strains are within the knowledge of compétent shipbuild- 
ers; but whether a particular rivet, though inherently perfect, will 
hold or break, is a problem, to use the words of Rudyard Kipling, 
"depending upon that unknown force men call the 'pertinacity of 
materials,' which now and then balances that other heart-rending 
power. the perversity of inanimate things." 

In the case of Thé Warren Adàms, 38 U. S. App. 356, 20 0. C. A. 
486, and 74 Fed. 413, this court had occasion to consider the pre- 
sumptions to be indulged upon the question of the seaworthiness of 
a vessel at the outset of the voyage. The court said : 

"Where a vessel soon after leaving a port becomes leaky, without stress 
of weather, or other adéquate cause of injury, the presumption is tliat she 
was unsound before setting sail. The law will Intend the want of seaworthi- 
ness, because no visible or rational cause other thau a latent or inhérent de- 
fect in the ves.«el can be assigned for the resuit. But, where it satisfactorlly 
appears that the vessel incurred marine périls which might well disable a 
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staunch and well-manned ship, no sucli presumption can bé invoked. And 
■where for a considérable time she bas incurred sucb périls, and shown ber- 
self staunob and strong, any sucb presumption is not only overthrown, but 
tbe fact of ber previous seawortbiness is persuasively indicated." 

We conclude in the présent case tliat tlie vessel was seawortliy, 
and tliat the rivet was fractured and loosened by tlie extraordinary 
strain inflicted upon it by stress of weatlier. 

We hâve not overloolced the contention for the appellant that the 
steamship should be held liable for négligence because of the omis- 
sion to open tlie sluices during the 20 days of the storm. If this 
was a négligent omission, it oceurred as a part of the "management 
of the vessel"; and the owners having exercised due diligence to 
make her in ail respects seaworthy, and properly manned, equipped, 
and supplied, she is not liable for faults in her management, and the 
terms of the Harter act (section 3) apply. In the récent case of The 
Silvia (decided at the présent tenu) supra, the suprême court defined 
the meaning of the words "management of said vessel," as used in the 
"Harter Act," as follows: 

"They migbt not include stowage of cargo, not affecting tlie fitness of the 
sbip to carry ber cargo. But tbey do include, at the least, tbe control, during 
tbe voyage, of everytbing witb wbicb tbe vessel is equipped for tbe purpose 
of protecting ber and ber cargo against the inroad of tbe seas." 

The decree is aflfirmedj witli costs. 



ÏHE FREY. 

(District Court, S. D. New York. March 10, 1899.) 

1. SHtppiNG— Damage to Cargo— UNSBAwoRTni^iBSs from Improper Loading. 

The loading of drums of glycérine, wbicb, from tbeir sbape and weight, 
require care in loading, in tlie between-decks, witbout lllling tbe eutire 
cargo space to prevent them froni jumping, and wben the entire loading 
was so ligbt as to bring the glycérine very bigh above tlie water, wbere 
it would be subject to tbe greatest effect of the roliing of the vessel, and 
tbe resuit of wbicb was that tbe drums shifted and the cargo was dam- 
aged tbereby, altbough no extraordinary weather was encountered, con- 
stitutes sucb improper loading as rendered tbe vessel unseaworthy at time 
of sailiug, and the damage re.'^ulting is not within exceptions in the bill 
■of lading against "unseawortliiness" or "damage by leakage, breakage, or 
contact witb other goods," since tbe bill of lading also bound the owners 
to the exercise of "due diligence to render tbe vessel seaworthy"; nor 
are they, for tbe saine reason, rclieved from liability by section 3 of the 
Harter act (2 Supp. lîev. St. p. 81). wbicb does not cover négligence in 
loading, stowing or ballasting tbe sliip. 

2. Same — Harter Act — Effect on Forbign Vessei.s. 

Foreign vessels being entitled to the benefit of the Harter act (2 Supp. 
Rev. St. p. 81), tliey wiU be beld sulijeet to its limitations by courts of 
the United States in suits for damages to cargo arising on the bigh seas 
on voyages to this country. 

This was a libel by Frédéric Marx and others against the steam- 
ship Frej' for damage to cargo. 

Carter & Ledyard, for libelants. 
Convers & Kirlin, for claimant. 
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BEOWN, District Judge. The above libel was filed to recover the 
damage caused to some drums of glycérine and to certain baies of 
rabbits' skins on board the steamship Frey, on a voyage from Dnn- 
kirk, France, to New York in January, 1898. Through excessive 
rolling of the ship, the drums of glycérine stowed in the 'tweeri- 
decks, forward of the forward hatch, got adrift and shifted. Some 
of the drums were eut and their contents spilled, which, after the 
ventilator had been carried away, leaked through the opening upon 
the rabbits' skins in the hold beneath. The défendant claims that 
the Idss arose from the heavy weather, constituting a sea péril, and 
further claims exemption under the exceptions contained in the bill 
of lading. 

The Frey is a schooner-rigged steamer of 1,948 tons net, 3,000 tons 
gross, 322 feet long, 41 feet beam and drawing about 23 feet. 
XTpon this trip she was very lightly loaded, carrying only about one- 
sixth of her cargo capacity. Drums of glycérine constitute a 
somewhat difflcult cargo to stow safely for heavy weather, both from 
their shape and their weight. The libelants gave some évidence 
tending to show that such drums should not be loaded in the 'tween 
decks; but this évidence is, I think, fuUy met by the évidence for 
the claimant, showing that stowage in the 'tween-decks is by no means 
uncommon, and that it is safe and proper, if the other weights of 
the cargo are properly distributed, and the ship properly ballasted. 
The évidence for the claimant also, in my judgment, sliows good 
ordinary stowage of the drums of glycérine in the 'tween-decks con- 
sidered by itself alone and independently of its relation to the light 
loading of the ship, except possibly in one particular, namely, the 
absence of a complète flUing of the cargo space up to the deck above 
in order to prevent the drums from jumping. In this case, as I 
understand the évidence, there was more or less of vacant space 
above the drums, which permitted them to jump. But besides this, 
the évidence shows two additional difflculties, viz.: (1) That the 
extremely light load brought the glycérine in the 'tween-decks very 
high above the water where the rolling was most felt; and (2) the 
lack of suflScient additional weights above, whether of cargo or of 
ballast, to prevent short and jerky rolling, and to make the vessel's 
motions easy. To avoid thèse difflculties with so light a cargo, the 
drums of glycérine, being from their nature somewhat diiiicult to 
stow securely, should hâve gone in the lower hold, and other and 
sufflcient heavy weights stowed above to make the vessel easy. 

The défendant contends that the shifting of the cargo shoiiîd be 
attributed to sea périls. The proof leaves no doubt that this shifting 
was due to the excessive rolling of the ship; and the only question 
in this regard is, whether the excessive rolling should be ascribed 
to extraordinary weather, or to the improper loading and ballasting 
of the ship. On careful considération of ail the testimony upon this 
question, I do not think that the excessive rolling of the steamer 
can fairly be ascribed to extraordinary weather. There were one 
or two gales, but they were not of any unusual character; and nei- 
ther arose until after the shifting of cargo began. There were 
heavy seas and cross seas; but the testimony does not show that it 
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was thèse seas that were extraordinary, but the behavior of the ship. 
The steamer shipped no sea forward, and but one or two aft, which, 
as the master says, were of no account; nothing on deck was car- 
ried away; there M'as no unusual racing of the propeller; her en- 
gines were kept in motion about as usual, and the ordinary voyage 
of 17 days was prolonged but a single day. On the third day after 
passing the Lizard, it was found that the drums of glycérine were 
loose, and on account of the heavy rolling of the ship it was iùi- 
possible to readjust them, and the whole cargo in the 'tween-decks 
forward was soon in confusion. The ship had never behaved so 
bef ore ; but at that time there was no gale, but only a heavy rolling 
sea. The rolls of the ship were short and jerky; and the glycérine 
in the 'tween-decks, being high above the water, was more affected 
than it would hâve been in the hold. Under such conditions, it is 
clear that the 'tween-decks was not a proper place for drums of 
glycérine; or if stowed there, that they should hâve been more 
thoroughly wedged in from the top as well as the sides, and that 
more weights should hâve been stowed above. 

Questions pertaining to the proper distribution of heavy and light 
cargo or proper ballasting and stowage in order to make the ship 
sufflciently easy and safe where the cargo is light, are not questions 
that devolve upon the shipper to détermine, nor is he in any way 
responsible for their solution. The responsibility is upon the car- 
rier alone; and as I cannot flnd in this case that there was any such 
extraordinary weather or seas as might not hâve been reasonably 
anticipated in crossing the Atlantic in the month of January, or 
any such weather as naturally to cause such a shifting and destruc- 
tion of cargo in a well-loaded and well-ballasted ship, I must ascribe 
the primary cause of this loss to the deflciencies in the ship's con- 
dition in that regard at the time of sailing; in other words to un- 
seaworthiness at the time of sailing as respects the iieeded loading 
and ballasting for the carriage of glycérine in the 'tween-decks as 
it was there stowed. 

The exceptions in the bill of lading do not reach this case. Con- 
ceding, as the respondent claims, that the exceptions of "unsea- 
worthiness," "damage by leakage, breakage or contact with other 
goods," throw the burden of proof in the tirst instance upon the li- 
belants to prove some négligence in the ship (The Pereire, 8 Ben. 
301, Fed. Cas. No. 10,979; The Flintshire, 09 Fed. 471; The Lennox, 
90 Fed. 308), this burden is met when it is made to appear that the 
leakage, breakage and contact arose from shifting of the cargo, 
caused by the improper condition of the shij) at the time she sailed 
(The Thames, 61 Fed. 1014; Kopitoft" v. Wilson, 1 Q. B. Div. 377; 
The Whitlieburn, 89 Fed. 526). As the shipowner, moreover, is re- 
sponsible for any shortcomings of his agents or subordinates in 
making the steamer seaworthy at the commencement of the voyage 
for the transportation of her particular cargo (The Mary L. l'elers, 
68 Fed. 919; The Alvena, 74 Fed. 252, 254, affirmed in 25 C. i). A. 
261, 79 Fed. 978; The Niagara, 77 Fed. 334, aflfîrmed in 28 0. C A 
528, 84 Fed. 904, 905; The Colima, 82 Fed. 678), he is in this case 
precluded from claiming exemption for unseaworthiuess by the 
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tenns of the bill of lading, whiçh make it a copdition that the own- 
ers shall bave "exercised due diligeqce to make the vessel sea- 
worthy"; and for the same reason, the Harter act (2 Supp. Rev. St. 
p. 81) does not avail him. As was observed in the case of The 
Whitlieburn, 89 Fed. 528:; . : 

"Tbe loadlng, stowing and ballastlng of a Ught cargo are ail so Interdepend- 
ent on one another, as afïecting the seaworthiness of the ship, that they ail 
fall under the flrst section of the, act, which expressly conflrms the owner's 
previous responsibility; and to 'cages whieh fall under the spécifie provisions 
of the flrst section, the gênerai exemptions of the third section are not applica- 
ble. Worsted Mills v. Knott, 76 Fed. 582, 584; The Colima, 82 Fed. 6G5." 

Nothing has been cited from the law of France, from which coun- 
try the vessel sailed, showing that her owners can there lawfully 
exempt themselves froni responsibility for négligence in not making 
the ship seaworthy on sailing; nor do I understand that to be 
the French law. But even if it were, the provision in this bill of 
lading shows a contrary stipulation in this case; and in any event, 
since the passage of the Harter act, no validity could be given to 
such a défense in our courts for damage arising on the high seas 
from négligent and unseaworthy loading upon voj'ages to this coun- 
try. As foreign vessels receive the benefits of that act, they are 
bound by its limitations and are subject to the declared policy of 
this country in that regard, as established by the fédéral décisions 
and by the positive provisions of that statute. Worsted Mills v. 
Knott, 27 C. 0. A. 326, 82 Fed. 471, afflrming 76 Fed. 582, and cases 
there cited; The Silvia, 15 C. C. A. 362, 68 Fed. 230, 231. 

Decree for the libelants with costs. 



THE GUADELOUPE. 
(District Court, S. D. New York. March 13, 1899.) 

1. Shipping — Damaoe to Cargo — Skaworthihess. 

The beams of the main hatch of a vessel had been cracked some time 
previous to a voyage, and on the discharge of her cargo, at the end of 
the voyage, were found to be in worse condition and her deck to hâve 
sunk in conséquence. EeU, that such fact, where the vessel encountered 
a hurricane during the voyage, which would account for her condition 
at its end, did not overcome the presumptlon of her seaworthiness when 
she sailed, arising from the fact that the beams had been repaired and 
strengthened, and that her classification had been kept up thereafter ou 
repeated surveys, and had not expired. 

3. Samï: — Management of Ship— Repairs in Port of Distrbss. 

When a ship is obllged, during a voyage, to put into a foreign port for 
repairs, owing to injuries received in a storm, an error of judgment of 
the master, as to the extent of repairs necessary, where he exercises 
diligence and care, and acts in good faith, pertains to the management of 
the ship, within section 3 of the Harter act (2 Supp. Rev. St. p. 81), and 
does not renfler the owners liable for an injury to the cargo which might 
hâve been prevented had more extensive repairs been made. 

In Admiralty. Damage to cargo. Sea périls. 

Cowen, Wing, Putnam & Burlingham, for libelants. 
Benedict & Benedict, for claimant. 
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BROWN, District Judge. On tlie 31st day of March, 1898, the 
Frencli schooner La Guadeloupe, being then at Saiitos, Brazil, was 
ohartered to E. Johnston & Co. for the carriage of a cargo of coft'ee 
to New York. Slie was loaded by the charterers aud left Santos 
on May 4, 1898. Shortly after, she met with a pampero, or hurri- 
cane, in which she lost her anchors, damaged her windlass, and was 
subjected to considérable strain, whereupon she returned to Santos 
for repairs. After an officiai survey there, and the making of ail 
such repairs as were deemed necessary, she again sailed on the Slst 
day of May, and arrived in New York on the 13th of August. Upon 
discharging, considérable of the coffee was found damaged by sea 
water, to recover which damage the above libel was tiled. 

1. The libel charges unseaworthiness on sailing from Santos, and 
bad stowage. The évidence shows tliat two beams of the main 
liatch had been cracked at some time previous to this voyage, and 
that under the direction of the Bureau Veritas repairs had been 
made and the beams strengthened by nailing slabs or planks across 
the cracks in or prier to December, 1896. Her classification had 
been kept up on repeated surveys, and had not expired at the time 
this voyage was made. 1 am of opinion that the évidence offered 
is sufificient to afford presumptive évidence of seaworthiness at the 
time the vessel flrst sailed from Santos, and that the extraordinary 
weather she soon after experienced, together with her subséquent 
voyage, is sufficient to account for the widening and increase of the 
cracks in the beams, and for the sinlîing of the deck, as they were 
found to exist after her discharge in New York. 

2. The évidence does not show any established custom requiring 
in the 'tween-decks of a ship like this any wooden dunnage between 
the matting and the ceiling. The mode of stowage used in tins 
vessel seems upon the évidence to hâve been equally common, and 
to be regarded as good and sufficient stowage. 

It was doubtless the duty of the master to use diligence in making 
ail necessary repairs at Santos to put the ship in a seaworthy con- 
dition, and for that purpose to make such surveys as were appar- 
ently needed in order to détermine what repairs were necessary. 
This obligation, however, was not a warranty, but a duty to use due 
diligence only. An officiai survey as I hâve said was mad», and 
everything was done by the master that was recomniended. But 
the question whether the cargo should be removed, and to what es- 
tent, for the purpose of examining the interior of the ship, tliereby 
incurring certain considérable expense, was a question for the exer- 
cise of the master's judgment. There is nothing to indicate that he 
did not act fairly and in good faith; he consulted, as was proper, 
with the agent of the underwriters representing to a large extent 
the cargo interests, and they opposed any opening of the hatches, 
as no leak had yet been disclosed. If any error was committed in 
this respect, I think it was an error of judgment. It was an error, 
moreover, pertaining to the "management" of the ship; since the 
question arose after the voyage had commenced, at a port of distress, 
far from the home port, and away from any supervision by the 
owners, and was wholly subject to the master's détermination. 
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In procuring thé survey and doing the repairs, as the master 
acted with due and reasonable care and diligence, the case falls 
within the express provision of section 3 of the Harter act (2 Supp. 
Rev. St. p. 81). ïhis renders it unnecessary to détermine whethe?" 
the injnry to the deck occurred solely during the hurricane immedi- 
ately before the repairs, or partly from that cause and partly from the 
subséquent additional strain upon the hatch beams, througiz the 
heavy weight of water talien aboard on the voyage to New YorK 
after the repairs were made. 

The Hbel should be dismissed but without costs. 



UNITED STATES v. YOTJNGER. 

(District Court, D. Washington, N. D. Marcli C, 1890.) 

Sbamen — Penalty for Deïainikg Clothi^ng — PROCEBDiua to Enporce. 

A criminal information will not lie for the violation of 28 Stat. 6G7, c. 
97, which exempts the clothing of a seaman from attachment, and pro- 
vides that any person -who shall detain such clothiug when demanded 
by the owner shall be liable to a penalty, as a penalty Imposed by an act 
of congress is a debt, to be recovered by a civil action, and for which, in a 
State where imprisonment for debt has been abolished, imprisonment by 
a fédéral court is prohibited by Kev. St. § 090. 

This is an application for a bench warrant on an information âled 
by the district attorney of the United States. 

Wilson E. Gay, U. S. Atty. 

HANFORD, District Judge. In this case the United States attor- 
ney has filed an information charging that the défendant did unlaw- 
fully detain the eîothing of a seaman, contrary to the statute of the 
United States in such case made and provided, and has moved the 
court, ore tenus, to order a bench warrant to issue for the arrest 
of the défendant. The information is founded upon 28 Stat. 667, c. 
97, which pro vides: 

"That the clothing of any seaman shall be exempt from attachment, and 
that any person who shall detain such clothing when demanded by the owner 
shall be liable to a penalty of not exceeding one hundred dollars." 

And it is proposed to prosecute the case for the recovery of the 
penalty in the manner and by the forms of procédure appropriate 
in criminal cases, and the purpose of this motion for process is to 
subject the défendant to imprisonment, or compel her to give bail 
for her appearance while the case shall be pending. The statute, 
however, does not déclare the act of the défendant to be a crime, 
nor authorize procédure of a criminal nature for the purpose of re- 
covering the penalty. Blackstone, after saying, in effect, that, on 
the principle of an implied original contract to submit to the rules 
of the comnlunity whereof we are members, a forfeiture imposed by 
law or an amercement immediately créâtes a debt, in the eye of the 
law, and such forfeiture or amercement, if unpaid, works an injury 
to the party or parties intended to reçoive it, for which the remedy 
is by an action of debt, then proceeds as foUows: 
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"The same reason may with equal justice be applied to ail pénal statutes; 
that is, such acts of parliament whereby a forfaiture is Infllcted for transgress- 
ing the provisions thereln enacted. The party offending is hère bound, by the 
fundamental contract o£ soeiety, to obey the direction of the législature, and 
pay the forfeiture ineurred to such persons as the law requires." 3 Wend. Bl. 
Comm. 161. 

Mr. Justice Thompson, in the case of Stearns v. U. S., Fed. Cas. 
No. 13,341, says: 

"Actions for penalties are civil actions, both in form and in substance, ac- 
cording to 3 Bl. Comm. 158. The action is founded upon that implied contract 
which every person enters into with the state, to observe its laws." 

The suprême court has held that a civil action is the proper naethod 
of proceeding to recover penalties imposed by acts of congress. 
Stockwell V. U. S., 13 Wall. 531-553; Chaflee v. U. S., 18 Wall. 516- 
546. For other authorities, see 5 Enc. PL & Prac. p. 907. 

Section 990, Eev. St., provides that: 

"No person shall be imprisoned for debt in any state, on process issuing from 
a court of the United States, where by the laws of such state, imprisonment 
for debt has been or shall be abolished." 

The constitution aud laws of this state hâve abolished imprison- 
ment for debt within this state, and as the authorities, including the 
décisions of the suprême court of the United States, hold that a 
penalty, when ineurred by the transgression of a statute, becomes 
immediately a debt, therefore cases in which the govemment pro- 
ceeds for penalties corne within two positive rules, one of which pre- 
scribes a civil action as the proper remedy, and the other forbids 
use of the harsh method of imprisonment. For thèse reasons the 
request of the United States attorney for a bench warrant must be 
denied. 



THE PRESIDENT. 

(District Court, N. D. California. January 23, ISOO.) 

No. 11,410. 

ShIPPING — CaKIÎTAGB of PaSSENGBRS — CONSTHDCTION OF CoNTTiACT. 

A vessel which contracts to carry passengers to a port, where they are 
to procure boats to land themselves and their stores, is bound, on reach- 
ing such port, to remain a reasonable length of time to enable the pas- 
sengers to procure boats and to make their landing, and is only excused 
from so remaining by act of God or the public enemies. 
Same— Fare Furnishbd Passbngers. 

Where the fare furnished passengers on a long sea voyage Is such as 
is usually provided, and is sufflcient in quantity, and properly cooked, 
and the passengers do not really suffer, they hâve no ground for the 
recovery of damages because it is not so good as might hâve been fur- 
nished, or as is provided on vessels making short voyages. 
Damages— Bkeach of Contract of Carriage. 

In an action against a vessel for damages by reason of a failure to 
afCord passengers an opportunity to land on reaching their port of desti- 
nation, and their carriage to a distant port, the measure of recovery is 
the actual damage sustained, which includes the fare paid, and, where 
the passenger retusns to the port at which he took passage, the cost of 
92 F.— 43 
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such return, together with a reasonable sum as compensation for the loss 
of time necessai'ily resulting f rom the breach of the coutract. 

This was a libel by Benjamin F. Gray and others against the steam- 
ship Président to recover damages for breach of contraet to carry 
libelants as passengers, and for alleged mistreatment on the voyage. 

Page, McCutchen & Eells and W. H. Payson, for libelants. 
Chickering, Thomas & Gregory and Andros & Frank, for claimant. 

DE HAVEN, District Judge. This action is one to recover dam- 
ages for the alleged breach of an agreement to transport the libelants 
on the steamship Président from St. Michaels, in the territory of 
Alaska, to Unalaklik, in the same territory. The libel allèges that 
in pursuance of their agreement for such passage the libelants went 
on board the Président at St. Michaels, proceeding thence on the voy- 
age to Unalaklik; that, when the latter place was reached, the master 
of the steamer refused to land the libelants or their stores, and, 
against their protests, carried them to San Francisco. It is further 
alleged that the master used towards them during the voyage to 
San Francisco profane and intemperate language: that, owing to the 
crowded condition of the steamer and lack of préparation for such a 
voyage, the libelants were not given proper accommodation or food, 
and by reason thereof "suffered great inconvenience and discomfort 
on the said voyage." Each of the libelants claims damages in the 
sum of |2,000. The claimant, in its answer, admits that the libelants 
took passage on the Président on her voyage between St. Michaels 
and Unalaklik on October 19, 1897 ; and in this connection it is alleged 
"that it was then and there further understood and agreed by and 
between the master and said libelants that the service so contracted 
for as aforesaid was to be limited to transporting said libelants to a 
point off the beach at Unalaklik, where it would be safe for said 
steamer to lie, and that said libelants agreed themselves to provide 
the means for and secure a landing at said point; and the master of 
said vessel did not agrée to land any of said libelants, or any of 
their said stores, but then and there expressly stated to them that 
he would not, and it was then and there mutually agreed that he 
should not, guaranty said libelants a landing at said point"; and as 
a défense to the action it is alleged that on. the morning the Président 
ieft Unalaklik for San Francisco, in attempting to raise her anchor 
the winch used for that purpose broke, and became useless, so as to 
render it impossible to again bring the vessel to anchor; that the 
weather was stormy, rendering it impossible to make the land without 
imminent danger of wrecking the vessel and losing the lives of those 
on board; that in its disabled condition, and in the then state of 
the weather, it was impossible for the steamer to make St. Michaels, 
or any other place in Alaska; "that the season of navigation in the 
Behring Sea was then about to close, and that the safety of the ship 
and the lives of those on board rendered it imperative to put to sea; 
that the port of San Francisco was the most available port for the 
safety and best interests of ail concerned." The answer denied that 
the master of the Président used towards the libelants profane and 
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intemperate language during the voyage to San Francisco, and also 
contained a déniai of tlie further allégation of the libel that lie failed 
to provide tliem with proper food and accommodation. Tliere is no 
substantial conflict in the oral évidence as to the terms of the contract 
between the libelants and the master of the Président. ïhe contract 
was that in considération of the sum of |lo, paid by each, and labor 
performed by them in assisting to discharge the cargo of the Président 
at St. Michaels, the libelants, with their stores, were to be carried by 
that steamer from St. Michaels to Unalaklik, and upon arrivai there 
they were to procure, at their own expense, boats properly manned, 
and assist the boats belonging to the steamer in landing themselves 
and stores. In fulflllment of this agreement the libelants were taken 
on board the Président at St. Michaels, the steamer leaving there on 
the morning of October 19, 1897, and arriving at a point about two 
miles off the shore at Unalaklik early in the afternoon of thesameday, 
where the steamer was anchored. Several of the libelants then went 
on shore, and made arrangements with the natives to assist with their 
skin boats in landing libelants and their property, and they also 
brought with them, upon returning to the steamer on the same after- 
noon, a whaleboat to be used for the same purpose. One small load 
of freight was also taken ashore by a skin boat, and it then being near 
dark and the tide too low for loaded boats to reach the beach, the 
master of the Président determined to wait until the next morning 
before further attempting to discharge the freight belonging to 
libelants. The whaleboat was then taken on board, and the steamer 
moved further from shore, to what was deemed a safer place of 
anchorage for the night. In raising the anchor on the foUowing 
morning, a reversing link, part of the steam winch used for raising 
and dropping the anchor, was broken. Tlie anchor was, however, 
after some delay and difflculty, raised, and the steamer then ran to 
within three or four miles of the shore, blowing lier whistle from 
time to time as a signal to those on the shore to come out. The in- 
terval between the lirst and the last whistle was about half an hour; 
and, no boats having come from the shore, the whaleboat was launched 
and anchored, and the Président imraediately, and without the con- 
sent of libelants, steamed for the port of San Francisco, without giv- 
ing them any further opportunity to land with their stores at Una- 
laklik. 

The question for décision is whether the refusai of the master of 
the Président to longer remain off Unalaklik, and the carrying of 
libelants to the port of San Francisco, was a breach of the agree- 
ment above stated. The libelants were entitled to a reasonable op- 
portunity to land with their stores at the place of destination. The 
fact that it was also provided by the agreement that they were to 
procure at Unalaklik boats to assist in the landing, did not, in the 
least, release the Président from its obligation to lay off Unalaklik 
a reasonable length of time so as to permit the landing of the libel- 
ants and their stores in the manner contemplated by the contract. 
The undertaking on the part of the master of the Président was an 
absolute one to carry the libelants to Unalaklik, and to remain there 
a reasonable length of time for the purpose of giving the libelants 
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an opportunity to disembark with their stores, and the nonperform- 
ance of such an agreement can only be excused by the "act of God" 
or "public enemies." There is, of course, an implied condition in a 
contract of this character that human life shall not be put in immi- 
nent péril in its performance. If the condition of the wind and sea 
on the morning of October 20th was sucli that it was not possible 
to land the libelants without expoaing them to extrême danger, or if 
it was apparent, in view of ail the surrounding circumstances, that 
longer to remain in the vicinity of Unalaklik would endanger the 
safety of the vessel and the lives of those on board, the master of 
the Président was justifled in not longer remaining, and the burden 
of proving that there was such apparent danger is upon the claim- 
ant. Upon the trial of this action the master testiâed, in substance, 
that on the morning the Président left Unalaklik, the wind was 
blowing with a velocity of 25 or 30 miles an hour; that the sea was 
«o rough that it would not hâve been possible to hâve landed the 
libelants; that the weather was extremely cold, and ice was form- 
ing around the vessel ; that under thèse circumstances, and in view 
of the fact that the winch used in operating the anchor was disabled, 
the vessel could not safely remain longer off Unalaklik; that, as the 
season for navigation in that latitude was about to close, and ice was 
liable to form at any time, it was imperatively necessarj' ifor the Prési- 
dent at once, and without any delay whatever, to steam for San Fran- 
cisco. The testimony of the master is corroborated by the engineer 
and the first otHcer of the Président, and by other witnesses. On the 
other hand, those of the libelants who were witnesses, and several oth- 
er persons who were passengers on board the Président, and who are 
not parties to this action, testified that on the morning the Président 
left for San Francisco there was nothing to prevent the landing of the 
libelants at Unalaklik; that, while the weather was cold, and a strong 
breeze blowing, the sea was not much, if any, rougher than upon tlie 
previous aftemoon, when small boats passed between the steamer and 
the shore without ditficulty. Upon questions like those arising hère, 
as to whether the wind was blowing a gale or only a strong breeze, 
or whether the océan was very rough or otherwise, the testimony 
of a seafaring witness is not entitled to any greater weight than that 
of any other person who has reached years of discrétion, and who 
has observed the sea in différent kinds of weather. Certainly any 
person of ordinary judgment and observation who was on the Prés- 
ident when she left Unalaklik, and on the day before, is compé- 
tent to say whether the sea on the morning of leaving Unalaklik was 
rougher than on the previous afternoon, when small boats passed 
between the steamer and the shore, and such a person would be 
able to form some opinion whether boats from the shore could hâve 
succeeded in reaching the steamer and taking passengers therefrom 
on the day in question. The fact, also, that a whaleboat was 
launched without difflculty just as the Président was leaving Una- 
laklik tends very strongly to show that the opinion of thèse witnesses 
that it was possible to hâve landed without danger is correct; so, 
also, the fact that some of the libelants requested the captain to re- 
main for a few minutes longer so as to give the boats time to come 
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from sliore, if tliere was any intention upon the part of the natives 
to corne eut, tends strongiy to show tliat the sea was not so rough as 
to impress such libelants' witli a feeling that they would hâve in- 
ciirred great personal danger in attempting to land at that time. After 
gîving caretul considération to the conflicting évidence, I hâve 
reached the conclnsion that it was possible for the libelants to bave 
landed at Unalaklik, without danger to themselves, if reasonable op- 
portunity had been given therefor. I am entirely satisfied from the 
évidence" that the injury to the winch was one which could hâve been 
easily repaired, and there was nothing in the situation or circumstan- 
ces surrounding the Président to justify her master, under the law as 
I hâve stated it, in leaving Unalaklili withont giving libelants suffl- 
cient time to ascertain whether boats were coming out to land them 
and their stores. The opinion of the mas-rter that the safety of the 
vessel and the lives of those on board imperatively reqiiired that he 
should take the action he did is not conclusive, and constitntes no dé- 
fense to an action for the breach of his contract. The évidence must 
be sufficient to show that such opinion was a reasonable one, in view 
of ail the circumstances then surrounding him. 

The allégations of the libel charging the master with improper 
treatment of the libelants in the use towards them of profane and 
intemperate language, and in failing to provide them with propor 
accommodations and food during the voyage, are not, in my judg- 
ment, sustained by the évidence. The food Avas such as is usually 
furnished on long sea voyages, and was sufficient in quantity, and 
properly cooked. It was not so good, or served so well, as on pas- 
senger steamers making shorter voyages; but this fa et is not ground 
for damages. To adopt the language of Lord Denmau, C. J., in 
Young v. Fewson, 8 Car. & P. 55 : 

"There is no real ground of complaiiit, no right of action, unless the plaintiff 
has really been a sufferer; for it is not "because a man does not get so good 
a dinner as he might hâve had that he is therefore to hâve a right of action 
agalnst the captain who does not provirte ail that he ouglit. You must be 
satisfied that tliere was a real grievaiiee sustained by the plaintiff." 

Upon the question of damages, the recovery must be limited to 
the actual loss sustained by the libelants in conséquence of the 
breach of the contract. This will include the value of their serv- 
ices in assisting to discharge the Président at St. Michaels, and the 
amount paid by them for transportation to Unalaklik; also a rea- 
sonable sum by way of compensation for the loss of time consumed 
on the voyage from Unalaklik to San Francisco. Such of them as 
bave returned to Alaska are entitled to recover, in addition, the ex- 
pense of transportation from San Francisco to St. Michaels, and a 
reasonable sum for the loss of time consumed on the return voyage. 
There is évidence showing that some of the libelants sustained dam- 
ages by reason of the loss of a ijortion of their stores left on the 
beach at Unalaklik, and stores damaged by water on the voyage 
from Unalaklilc to San Francisco. The libel makes no claim for 
such damages, but the libelants will be permitted to amend the libel 
in this respect, and the case will be referred to United States Com- 
missioner Manley to report on the évidence already taken, and such 
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further testimony as maj be presented, the amount oX damages sus- 
tained by the respective libelants; the report to show each item of 
damage allowed. , 



THE MAURICE B. GROVER. 

(Circuit Court of Appeals, Second Circuit. January 25, 1899.) 

No. 11. 

1. Collision— Steamer Aground— Oarrying Sailing Lights. 

Under tlie navigation rules on the lakes (Act Feti. 8, 1895 [28 Stat. C45] 
Rules 1, S), a steamer sliould not carry sailing lights when aground, and 
is in fault for a collision resulting from her misleading an approaching 
vessel by such lights. 

3. SaMK — SiGNALS. 

A passing steamer, havlng the right of way, is not in fault for a col- 
lision because she failed to give the signal to indieate which side she 
expected to take, when the other vessel was aground, and her move- 
ments could not hâve been influenced by such signal, i 
8. Same — Errob of Judgmbnt — Act in Extremis. 

One of two passing vessels cannot be held in fault for a collision merely 
because of an error on the part of her master, where be acted in an 
emergency, and upon a reasonable judgment, in view of the circumstances 
as they were presented to him at the time. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Norris Morey, for appellant. 
Harvey S. Goulder, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER GURIAM. The circumstances of the collision are suilficiently 
stated in the opinion of Judge Coxe (79 Fed. 378), and we agrée 
substantially in his conclusions of fact. We also agrée in the légal 
conclusions that the Moran was in fault, and the Grever should be 
exonerated from liability, though not altogether with the reasons 
assigned in the opinion. The facts, brietly stated, are thèse: The 
collision took place in St. Mary's river, opposite the island known as 
"Sailor's Encampment." The river around the island is shallow, bas 
a rocky bottom, has a current of two miles an hour, and is navigable 
by vessels of size only in the narrow channel constructed by blasting 
out the rock. The Moran, bound up the river, ran aground at the 
westerly side of the channel, below what is known as the "Crib," and 
lay there, with her stem projecting at right angles with the channel, 
until about dusk, — a period of about two hours, — until the collision. 
The channel at that point, for half a mile up the river, and running 
in a northerly direction, is straight, and then deflects sharply to the 
west around Sailor's Encampment, and below the crib runs southerly 
a short distance, and turns again somewhat abruptly to the westward. 
The Moran's stem projected so far into the channel as to very serious- 
ly impede the maneuvers of vessels descending the river in making 

1 As to signais of meeting vessels, see note to The New Yorlc, 30 C. C. A. 630. 
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the turn below the crib. At ail times navigation at that point was 
diffiicult, and it had become oustomary in 1S95 and 189f) for aseending 
Tessels to lie still below the turn, and wait for the descending vessel 
to pass. The place where the Moran was grounded was near the loca- 
tion sometimes selected by vessels thns awaiting descending vessel s. 
The Grover, as she rounded the northerly side of Sailor's Encamp- 
ment, gave the customary whistle at the bend to indicate her approach. 
Those in charge of her navigation saw the Moran, saw lier masthead 
and red lights, saw that she was stationary, although her propeller 
was moving, and assumed that she was an awaiting vessel. They did 
not observe her vigilantly, and devoted themselves to the navigation of 
their own vessel until they passed a dredge lying in the channel about 
halfway between the bend and the Moran, and then they gave and 
maintained vigilant attention to the Moran, and made préparations 
to pass her. As she approached nearer, her master concluded that he 
could not pass across the bows of the Moran and make the channel 
turn with safety to his own vessel. He therefore increased the 
speed of the Grover, which up to that time had been proceeding very 
slowly, and, when she was about 300 feet above the Moran, ordered 
her helm hard a-port, and soon after her engines backed, intending to 
pass the Moran on the port side, and expecting to see the Moran go 
ahead under a helm to throw her stern to starboard and ont of the 
way of the Grover. Whether this maneuver wovdd luu'e been sue- 
cessful, if the Jforan had been free and had made such a maneuver, 
is doubtful. She could not assist the Grover, and the latter, though 
only under sufïicient motion to give steerageAvay, struck the Moran 
nearly amidships on the port side. We are convinced that the 
master of the Grover acted upon his best judgment at the time he 
starboarded the course of his vessel, and the proofs do not satisfy us 
that she could hâve passed in front of the Moran's bow, and made the 
turn in the channel, without risk of running upon the rocks. If 
those in charge of the Grover had known, or should hâve known, the 
Moran to be aground, the Grover would hâve been in fault for not re- 
versing when or before she got opposite the dredge; and the most 
serions question in the case is whether they were not négligent in 
assuming that she was an awaiting vessel. She was lying nearer 
the crib than awaiting vessels usually did, but vessels had passed near 
that place before, and the rock upon which she grounded was not 
generally known to navigators. If the water had not been lower 
than usual, she probably would not hâve grounded. The master of the 
Grover was an experienced navigator, familiar with the locality; and 
there is not the slightest doubt that he and the others on the Grover, 
after carefuUy observing the Morao, continued to think she was an 
awaiting vessel. They undoubtedly assumed that she was lying fur- 
ther below the crib than she really was, but miscalculations of that 
sort are not inconsistent with the exercise of reasonable vigilance. 
Seeing. her sailing lights burning, they had a right to suppose she 
was not aground until the contrary became manifested. Upon a 
careful reading of the proofs, we conclude that those in charge of the 
Grover were justifled in their assumption that the Moran was an 
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awaiting vessel, and in relying upon that supposition until ît was too 
late to take any more effective measures for avoiding collision than 
those wMch were talien. The Moran was in fault because she was 
under her sailing lights while aground. The Lorne, 2 Stu. Adm. 177. 
Eule 3 requires the lights to be carried by steam vessels "when under 
way," and by rule 1 a vessel is not under way for the purpose of 
carrying lights, when she is grounded. Act Feb. 8, 1895 (28 Stat. 
645), regulating navigation on the Great Lalies and their Connecting 
waters. By carrying her sailing lights, the Moran advertised her- 
self as being under way, and actually niisled the Grrover. 

It is urged that the Grover was in fault for omitting to give the 
signal prescribed by rule 24 (28 Stat. 649), by which the descending 
vessel is given the right of way, and required, when two steamers 
are meeting, to indicate which side she elects to take. This fault 
is not chargea in the libel. It is doubtful whether the rule applies to 
a case like the présent, where one of the vessels is lying still. The 
failure to give it in this case did not influence, and could not hâve in- 
fluenced, the movements of the Moran. Whether the Moran could 
hâve given any signal to the Grover to indicate her inability to con- 
trol her movements we are unable to say. Tlie court below was 
of the opinion that when she heard the signal given by the Grover, 
while rounding the bend, she ought to hâve sounded an alarm signal. 
The case is not one covered by any formulated rule; and while it may 
be that such a signal might hâve led those in charge of the Grover to 
apprehend that the Moran was not under control, and to take earlier 
précautions for avoiding her, it is so doubtful whether they would 
hâve understood the signal to be meant for them that we are indis- 
posed to treat the omission as a fault contributing to the collision. 
It is probable that the Grover could hâve passed across the bow of 
the Moran and made the turn in the channel safely. Other vessels 
had done so while the Moran was aground, but at that time she did 
not obstruct the channel to the same extent, and it does not foUow 
that the Grover could hâve done so because the others did. The 
Grover was so heavily laden that she might hâve failed, although the 
others succeeded. We cannot resist the conclusion that the master 
of the Grover acted upon a reasonable judgment, in view of the cir- 
cumstances as they were presented to him at the time; and, if he 
made a wrong judgment, it was an error, and not a légal fault. The 
decree is aflBrmed, with costs. 
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THE LYNDHUEST et al. (two cases). 
(District Court, S. D. New York. March 14, 1899.) 

1. Collision— TcJG and Tow— Lookout. 

A tug camiot be exonerated from fault for a collision in tlie night, where 
she failert to keep a lookout at tlie liow of tlie float she was towing, which 
projeeted about 100 feet beyond the tug, and it is uot shown that the 
maintenance of sueb lookout would not hâve prevented the collision. 

2. SaME— LlGHTS. 

A tug, in charge of a tow consisting of a tier of canal boats, whicli left 
the tow adrift in the night for upwards of an hour without proper lights 
at the bow and stern of the outside boats of the tier, as required by the 
inspectors' rules (rule 11), promulgated uuder 30 Stat. 102, is in fault fof 
a collision occurring durmg such time, by which the tow was injured, 
both on the ground of the abandonment of the tow, and of towing without 
proper lights on the tow. 

3. Same^Liability of Tows. 

ïhe requirement of inspectors' rule 11 (30 Stat. 102), that "barges and 
canal boats when towed at a hawser, two or more abr<'ast in one tier, 
shall carry a white light on the bow and a white light on the stern of each 
of the outside boats,'' imposes a duty on the tow, as well as ou the tug, 
to see that such lights are maintained, and not only on tlio outside boats, 
but on each one in the tier, since the recpiirement is for the beneflt of 
ail; and for a collision resulting when such requirement is not being ob- 
served each beat injured should be held in fault. 

Thèse were libels, respectively, by John O'Brien and Edward Mont- 
gomery against the steam tugs Lyndhurst and Andrew J. White for 
damages for collision. 

James J. Macklin, for libelants. 

Oowen, Wing, Putnam & liurlingham, for défendant the Lyndhurst. 

Carpenter & Park, for défendant the Andrew J. White. 

BROWX, District Judge. I do not see sufficient reason for chan- 
ging the former décisions in thèse causes. 

1. I cannot relieve the tug White from responsibility for failure 
to hâve a lookout at the bow of the float which projeeted about 100 
feet beyond the tug. The man stationed 100 feet more or less, aft 
on the float nearly abreast of the tug's pilot house, in order to com- 
municate the necessary orders of navigation to the wheelsman on the 
tug, was the responsible person in charge ol tlie navigation. The 
authorities are full of cases insisting on the necessity of a lookout, 
having no other duties to perform, and stationed at the proper place, 
namely, at or near the front. Had a lookout been so stationed, there 
is no reason to suppose that this tier of canal boats would not bave 
been observed in time to avoid them, just as they were observed and 
avoided by the ferry boat below them. The boats were merely drift- 
ing with the tide and had no motion through the water. It was not 
such a night as would hâve prevented seeing such boats, even without 
a light, at a sufficient distance to avoid them. As it is impossible 
for the tug to show that a lookout properly stationed, and without 
other duties, would not hâve enabled the tug to hâve avoided the col- 
lision, she must be held in fault. The Pennsylvania, 19 Wall. 137. 

2. The tow did not hâve the lights required by law. By rule 11 
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of the inspectors' rules promulgated in accordance witli tbe new régu- 
lations of 1897 (30 Stat. 102), and approved June 7, 1897, the tow was 
bound to hâve a white light at the bow and a white light at the 
stem of each outside beat of the tier. There was no light at ail at 
the bow, and the light in the cabin, if there was any, was dim. The 
requirements of the law were not eomplied with; the omission was 
evidently material. The tow being in charge of the Lyndhurst, it 
was the duty of the Lyndhurst not only to see that the proper lights 
were set on starting, which she did not do, but also by a proper oe- 
easional observation of the tow behind, to see that thèse lights were 
properly maintained. She was therefore responsible for towing with- 
out proper lights on the tow, as well as for the abandonment of the 
tow for upwards of an hour, left adrift in the stream, unattended and 
unwatched. 

3. The requirement of inspectors' rule 11 that 

"Barges and canal boats wlien towed at a hawser, two or more abreast, in 
one tier, shall carry a white light on the bow and a white light on the steru 
of each of the outside boats" 

imposes a duty also on the tow to carry lights as specifled ; and this 
includes the duty of attention to the lights required to be exhibited so 
as to keep them in proper condition. In towing upon a hawser, it 
is not reasonable to hold that the tug alone should attend to and keep 
up such lights. The men in charge of the boats forming the tier 
should see to this, and be ready to answer any hails from the tug in 
that regard, without requiring the tug to stop her towing and corne 
alongside of the tow in order to give any necessary attention to the 
lights during towage. The latter interprétation of the rule, would be 
not only an unreasonable burden upon the tug, but sometimes very 
embarrassing, if not dangerous. The outside boat is, therefore, in 
fault on this ground. The case is strictly analogous to that of The 
Ealfigh and The Niagara, 44 Fed. 781, in which on appeal, both were 
held liable under rule 15 D of section 4233, Rev. St. 

4. The maintenance of thèse lights being in the interest and for the 
benefit of each boat in the tier, and not for the outside boats alone, the 
duty of attending to thèse lights by whomsoever on the tow that duty 
may be performed, is a duty undertaken in behalf of ail the adjacent 
boats in the tier. The rule, in form, imposes the duty upon the tier 
as a whole, and not on the outside boats alone. I see no reason for 
conflning this duty to the outside boat alone, when the lights and nec- 
essary watch are for the benefit of the inside boats as well. The prés- 
ent case shows that ail are interested in the performance of this duty. 
The Le Roy next inside the Drum Major was injured by the trans- 
mission of the blow of collision from the latter. One man as a watch- 
man is probably sufficient for a tier, and the eommon duty should be 
divided and shared as the boatmen may arrange among themselves. 
But whoever acts should be deemed acting for ail, since it is in the 
interest of ail; and any négligence in that regard should, therefore, 
be treated as négligence on the part of the boat injured. Each canal 
boat should, therefore, recover two-thirds of her damage from the 
ûther two tugs. 
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THE CHERUSKIA. 
(District Court, S. D. New Yorlt. Mardi 8, 1899.) 

1. Collision — Lights— Ship not under Commaxd. 

Article 4 of tlie sailing rules, requiring two vertical red liglits to be ex- 
hibited by a ship wlien not under comiuand, refers to vessels in some way 
disabled, and does not apply to a brigantine which was simply moving 
very slowly in a light wind, though slie had not complète steerageway for 
ail maneuvers, but sufflcient to keep lier covirse. 

2. Bamk — Excessive Spbed in Fog. 

Wliere the full speed of a steamer was lOVa or 11 knots, a réduction of 
from 1 to 114 knots in a fog still leaves the speed excessive. ïhe réduc- 
tion, even in a moderato fog, should be at least to two-thirds of full speed. 

3. Samb— Steamship and Sailing Vessel— Ckossing oh Ovektaking— Signal 

Lights— Evidence Consideked. 

Evidence considered in relation to a collision between tlie German steam- 
ship Cheruskia and the British brigantine R. L. T. at sea, in the evening, 
during a fog, by which the brigantine was lost, and Jield to show that the 
steamship alone was in fault as a crossing and not au overtaliing vessel, 
and that no signal lights were required. ' 

This was a libel by Edward E. Huteliings and otliers against the 
steamship Cheruskia to recover damages for collision. 

Everett P. Wheeler and Charles S. Haight, for claimant. 
Eustis, Jones & Govin artd ilr. Benedict, for libelants. 

BROWN, District Judge. The above libel was flled to recover 
the damages arising from a collision between the British brigantine 
R. L. T. going soutlierly and the German steamship Cheruskia going 
westerly, which took place to the southward of Xantucket Shoals 
lightship in a low but not very dense fog on the evening of July 

4. 1898, at about 9:15 p. m. The brigantine was struck on her port 
quarter a little aft of the main rigging by the stem of the steamer 
within two or three points of a right angle. A large hole was 
knocked in her side and she speedily careened on her beam ends, 
turning to port, and being light, she drifted away without sinking, 
her officers and crew being rescued on the steamer. 

The weather was nearly calm, so that the sailing vessel had little 
motion, though most of her sails were set and closehauled with the 
wind from W. to W. by S. on her starboard side. The fog was low, 
and such that lights could be seen about one-fourth of a mile to 
one-third of a mile distant; while it was clear and bright starlight 
above. The brigantine was in charge of the mate at the time, the 
captain being below. The captain's son and another seaman were 
forward, the latter acting as lookout, the former blowing a mechan- 
ical fog horn. A negro seaman was at the wheel. The course as 
given an hour before was S. by W., but so light was the wind that 
for more than an hour before collision the helm had been kept hard 
down, the vessel coming up and falling oif, as the seaman testifles, 
about half a point from time to time. The two high white lights 
of the steamer were flrst seen from the brigantine, variously esti- 
mated from quarter of a mile to one-half a mile or more distant. 
The seamen forward estimate the distance at from 800 yards to one- 
half a mile, and say that immediately afterwards her green light was 
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seen about abeam on the port side. The mate saw first tlie white 
lights and then the colored lights dead abeam, as he says, and esti- 
mated to be about 1,500 feet off. About 1| minutes afterwards, 
as he estimâtes, he called the master, who coming at once on deck, 
saw, as he says, the steamer's green light about three lengths dis- 
tant, 1. e. about 400 feet. This was estimated by him and the mate 
to be about 2 minutes before collision. The distance at that time 
was probably about 1,000 feet instead of 400. None of the seamen 
speak of seeing the red light except the wheelsman, who afterwards 
said he did not know what he saw. Ail say that the steamer seemed 
to corne straight towards them from about abeam and without any 
material change in speed. The captain and mate were thrown down 
by the shock of collision, and the captain had some ribs broken by 
the fall. 

On board the Cheruskia, running W. ^ S., a blast of the brigan 
tine's fog horn was first indistinctly heard, and the wheel was imme- 
diately ordered hard aport. A few seconds afterwards her red light 
was seen about two points on the steamer's starboard bow and the 
order to slow was given, followed 10 seconds afterwards, as the 
master says, by the orders to stop and reverse which were received 
so nearly together that they were entered in the engine room as 
one order at 9:14 and immediately obeyed, and the order to stop 
reversing was received at 9:17, which was probably about half a 
minute after collision. The time of reversing was, therefore, from 
about If minutes to 2 minutes before collision. Under her port 
wheel and while reversing the steamer swung from 3 to 5 points to 
starboard. The master's statement that she swung 3 points to 
starboard before reversing, is inconsistent with the other testimony 
and is probably an error. When the brigantine's red light was flrsl 
seen it was estimated by the master to hâve been from 400 to 600 
metei-s distant; by the mate, 400 meters. The maneuvers indicate 
that it was about a quarter of a mile, and could not hâve been much 
more. Soon after the red light was seen the brigantine herself was 
distinguished. The full speed of the steamer, as she was running 
before entering the fog, was about 10^ or 11 knots; but at 9:01 
p. m. on running into the fog, the order "Attention" i. e. to stand by, 
was sent to the engine room, which meant a réduction of about IJ 
knots in speed by changes in the drafts. But the assistant engineer, 
who was alone in the engine room at that time, says that on this occa- 
sion he made no changes in the draft or any actual réduction in 
speed, but waited for the next order. The master estimated that 
the steamer could be stopped from 9 or 10 knots In going 600 feet, 
but he is mistaken in this supposition. Stopping from full speed in 
3| minutes, she would advance about 550 yards; and from 10 knots 
speed, at least 400 vards. The steamer was running upon a course 
heading W. i S. 

For the défense, it is contended that the steamer's speed was not 
excessive in so light a fog; that her speed had been reduced to 9i 
knots and that lights could be seen at an abundant distance to 
enable her at that speed to avoid other vessels; and that the ex- 
planation of the collision is (1) that the steamer was overtaking 
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the brigantine, coming up from behind the range of her red liglit, and 
that tlie brigantine failed to exhibit a flare-up light or a wMte ligbt 
over her stem, as required by new article 10 ; and (2) that tbe brig- 
antine was unmanageable from lack of wind, and was not under com- 
mand, nor making any substantial beadway; and should tberefore 
Lave exbibited 2 vertical red ligbts visible ail around tbe horizon, 
as required by article 4. 

As to the last point, the testimony of the captain is quite positive. 
He says that the wind was W. or W. by S.; that there was "quite 
a breeze at 4 o'clock and we tied up some light sails and tied a reef 
in the mainsail. It commenced to die out just about sundown.'' 
He went below soon after 8 o'clock, and he testifies: 

"At that time I suppose she was going about % of a mile an hour, but the 
wind was dying out ail the while." 

In answer to the question: "Q. Did you give any order in regard 
to handling the ship when you canie on deck, a few moments before 
the collision," he answered as folio ws : 

"A. No, we coulcJn't handle our ship, our ship was unmanageable at thaï 
time. We couidn't answer the helm, we could neither way nor steer. 

"Q. She couidn't hâve changed her course if she had wanted to? A. No, I 
guess not. 

"Q. Didn't you know that she didn't hâve steerageway as soon as you came 
on deckV A. I knowed tliat she was unmanageable as soon as I got on deck. 

"Q. Before you had asked the question? A. Oh, yes." 

The captain's son who was f orward blowing the f og horn testifles : 

"Q. Did you notice how fast she was going? A. She wasn't going ahead 
at ail, wasn't going not more than a mile an hour, didn't hâve no steerage on 
her." 

The fact that she did not hâve proper steerageway is further 
shown by the testimony that before the watch was changed at 8 
o'clock, the helm had been put hard down and was kept down; and 
Britto, who was at the wheel from 8 o'clock until the collision, testi- 
fies on this point as follows: 

"Q. How was the wind? A. I couidn't tell you how the wind was; the 
wheel was down ail my watch. We were under short canvas; we did not 
alter the wheel at ail from the time I relieved the man. 

"Q. Did you l'ollow the same course or did you change it? A. ïhe wheel 
was down; she came up half a point and went off half a point. * * * The 
man said go by the wiud. We were going S. S. W. or something like tliat; 
* * * followed the same course; it went off half a point and up half a 
point." 

From this it is probable that the vessel was not moving over a mile 
an hour, as I do not crédit the mate's estimate of 2 to 3 knots. Had 
the steamer been aware of this slow speed she would naturally bave 
kept on without stopping or porting; and having the brigantine 2 
points on her starboard bow when nearly :^ of a mile distant, she 
would bave gone ahead of her by several hundred feet, even without 
starboarding her wheel. 

I do not think the brigantine, however, was "not under command," 
in the sensé of article 4. I understand that article to refer to vessels 
in some way disabled, so as to be no longer under control. That was 
not the situation of the brigantine. She was in perfect condition. 
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She was simply moving very elowly in a light wind, She had not 
complète steerageway for ail maneuvers. She could not change her 
taek by lufflng; but she could do so by wearing around. She was 
substantlally keeping her course and had sufflcient steerageway for 
that purpose, whether making only f of a knot, or from 2 to 3 knots 
as the mate testifies. I think article 4 is not applicable to such a case. 

1. Upon the facts as abore found the steamer must be held to 
blâme for this collision, because her speed was not materially re- 
duced from full speed. The testimony of the offlcers and the entry 
in the log of reduced speed under the order of "Attention," are based 
only upon inference from the ordinary practice to reduce speed on 
that order 1 or 1| knots. But the assistant engineer's testimony 
shows that the ordinary practice under that order was in this in- 
stance not observed. But even had the ordinary réduction under the 
order "Attention" been made, I should hâve been bound under the 
authorities to hold a speed so near to full speed to be excessive in 
so considérable a fog as hung upon the water at that time. 

At the moment of collision the speed of the Cheruskia must 
hâve been greatly reduced or she would hâve eut off the stern of the 
brigantine. The oflScers of the steamer think she was nearly stopped; 
but the blow was too severe to admit of that conclusion, and the 
brigantine was turned around towards the port side of the steamer 
as she backed away. I think she was still moving at the rate of 
3^ or 4 knots, to which speed she would naturally be reduced in 
the If minutes of actual reversai before collision, advancing during 
this interval from 300 to 400 yards. Had she been going at even 
"half speed," i. e. about 7^ knots or about two-thirds of full speed, — 
as much as is justifiable in moderate fog, — the collision would hâve 
been avoided. See The Chattahoochee, 173 U. S. 540, 19 Sup. Ct. 491. 

2. The contention that the steamer was overtaking the brigantine 
and coming up astern of the range of the latter's red light, so that 
it was incumbent upon the brigantine to exhibit a fiare-up light, or 
a white light from her stern, under article 10, was not set up in 
the original answer. It was interposed by amendment at the trial. 
Most of the libelants' testimony had been taken previously, by dépo- 
sitions, at a time when no such défense was raised; and it has there- 
fore in its favor the merit of not being given with any référence to 
this défense. AU the direct testimony on the libelants' part, how- 
ever, is opposed to such a situation of the two vessels. The libel- 
ants' witnesses ail speak of seeing the steamer's lights, from the first, 
either abeam or nearly so. The mate, indeed, testified on the last 
day of the trial that he observed his own heading to be by compass 
S. by W. and the steamer's bearing from him to be E. by S. when 
her lights were seen. This would place her exactly abeam; and this 
I find would very nearly correspond with the computed position of 
the steamer when 500 yards distant from him, assuming, as the mate 
says, that the brigantine's heading was S. by W. and that the 
steamer swung four points to starboard and pointed at collision, 
as the weight of testimony indicates, including the steamer's wit- 
nesses, two points aft of the brigantine's beam, i. e. two points 
towards her stern. 
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From the testimony of the defendant's experts that the brigantine 
could liead witliin flve points of the wind, it is argued that the wind 
was W. and the conséquent heading of the brigantine S. W. by S. 
With that heading of the brigantine, the steamer would hâve been 
astern of the range of the red light when a little less than half a mile 
distant from it, provided the steamer at collision did not point at ail 
towards the stern of the brigantine. 

I flnd that in order to sustain the elaimant's contention that a 
stern light should hâve been exhibited by the brigantine, each 
of the following points must be established: (a) That the steamer's 
lights were visible at least half a nautical mile distant, since at a 
less distance, even on defendant's hypothesis, they would not be 
seen astern of the range of the brigantine's red light, and hence 
no duty to display a stern light would arise; (b) that the wind was 
W. ; and (c) that the brigantine in so light a wind as then prevailed 
would head M-ithin 5 points of it, so that her actual heading should 
not be south of S. W. by S.; and (d) that at collision the steamer 
was not pointing towards the brigantine's stern, but was either at 
right angles to the brigantine or pointing somewhat towards her 
stem. A substantial variation from either of the above require- 
ments would vitiate the defendant's hypothesis. 

(a) Upon a fair considération of the évidence, I do not think it can 
be held that either one of the above conditions is satisfactorily proved. 
The one most nearly established is probably that the steamer's lights 
could be seen half a mile; yet this is sustained only by two of the 
seamen at the bow of the brigantine, who estimated the distance at 
800 or 1,000 yards, while the mate estimâtes the distance as only 500 
yards. It is obvions that not mucli reliance can be placed upon esti- 
mâtes either of the distance, or the time that elapsed until collision, 
vvhere they are not corroborated by other circumstances. 

(b) The précise direction of the wind cannot be determined. The 
weight of évidence of the brigantine's witnesses is clearly that the 
wind was somewhat south of W.; while the master, second offlcer 
and lookout of the steamer ail say that the wind came from the port 
side of the steamer, which would make it considerably S. of W., the 
master and second oiHcer saying that it was S. W., which however 
must be erroneous. 

(c) The brigantine's experts say that in a very light wind she would 
not sail within 5 points of it, but from 5J to 6 points olï. The de- 
fendant's experts base their contrary testimony upon the assump- 
tion that the yards would be more sharply braced in a very light 
wind; but there is no évidence that the yards were so sharply braced 
in this case. 

(d) The weight of évidence, as above stated, is that at collision the 
steamer was heading, at least, 2 points towards the stern of the 
brigantine. This appears from the testimony and diagrams of the 
master, second ofiScer, quarter-master and carpenter. With that 
angle of collision, even had the brigantine been heading S. W. by S., 
the steamer would hâve been within the range of the brigantine's 
red light for considerably above the distance of half a mile before 
collision, as the backward tracing of her course will show. 
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Three, at least, of the data necessary in order to sustain the dé- 
fendant'» contention, seem, therefore, to be disproved; and I may add 
that the angle of collision directed two points towards the brigan- 
tine's stem is in another respect incompatible with the defendant's 
hypothesis that the brigantine was heading S. W. by S.; that upon 
that heading of the brigantine, the steamer, in order to head 2 points 
towards the brigantine's stern at collision, must hâve swung about 
6 points from her previous course, and this is about 2 points in ex- 
cess of what her testimony supports. The fair déduction from the 
steamer's évidence on this head is, that she swung about 4 points 
to starboard; and this would give the brigantine's heading as S. by 
W., if the steamer at collision Was heading 2 points aft of abeam. 

It should be observed also, that while mère estimâtes of time and 
distance may be very erroneous, seamen are able to judge approxi- 
mately of the bearing of the lights seen from the deck; and the 
united testimony of ail on board the brigantine that the steamer's 
lights from the flrst were seen about abeam, should receive fair 
credence in the absence of any impeaching circumstances. If the 
lights were seen in fact more than 2 points aft of abeam, they would 
naturally speak of them as on the quarter, or coming up aft, rather 
than about abeam. In this case the fact that at the time when theîr 
testimony was given no issue had been raised on this subject, makes 
their testimony less liable to the suspicion of misrepresentation or 
bias on this point. My own judgment is that the steamer's lights 
were probably not seen more than about 600 yards distant; and if 
the curve of the steamer's course in swinging 4 points to starboard 
while traversing about 1,100 or 1,200 feet, the distance she would 
naturally travel in making that change^ be carried back from the 
point of collision and from a heading of 2 points aft of the brigan- 
tine's beam, and thence further backwards straight on her previous 
course of W. f S., it wîll be seen that the lights she would exhibit 
to the brigantine would not vary half a point from abeam while 
traversing that 600 yards prior to collision. The consistency of the 
brigantine's account of the bearing of the lights with the alleged 
heading of S. by W. and with the angle of collision as established by 
the steamer's witnesses, and especially with the maneuvering power 
and previous maneuvers of the steamer, which they could not possibly 
hâve understood or foreseen, is very persuasive of its truth in this 
regard. 

I am constrained, therefore, to find the Cheruskia alone to blâme 
for the collision and that the libelants are entitled to a decree with 
costs. 
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UNITED STATES v. MARSH. < 

(Cil-cuit Court o£ Appeals, Pifth Circuit March 21, 1899.) 

No. 781. 

JuRiSDiCTioN OF Circuit Couhts— Suits against "United States— EpfecT op 
Amendment of Statutb. 

Tlie effect of the act of June 27, 1898 (30 Stat 494), amending section 
2 of the judiciary act of 1887-88, which gave the circuit and district 
courts jurisdiction of suits on claims against the United States, by ex- 
cepting from such jurisdiction cases l)rought to recover fées, salary, or 
compensation for officiai services of officers, was to deprive the circuit 
and district courts of jurisdiction to further proceed in such cases then 
pending therein; and a judgment thereafter rendered in such a case will 
be reversed on appeal, vs'ith directions to dismiss. 

In Error to the District Court of the United States for the North- 
ern District of Florida. 

J. Ward Gurley, for the United States. 
F. W. Marsh, in pro. per. 

Before PAKDEE, McCOEMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. This is a suit brought on the 28th day 
of February, 1898, by Fredericli W. Marsh, cleik of the circuit and 
district courts for the Northern district of Florida, against the Unit- 
ed States, to recover certain fées for services rendered as clerlc in 
said courts, which had been disallowed by the aecounting offlcers of 
the United States. Various proceedings were had therein, culminat- 
ing on July 11. 1898, in a judgment against the United States for the 
S'im of 1292.65, with interest from February 28, 1898. 88 Fed. 879. 
On the 19th day of November, 1898, the United States sued out a writ 
of error, removing the case to this court; and the record was âled 
on November 26, 1898. By a supplemental record it appeai-s that on 
January 25, 1899, at the same term in which the judgment was ren- 
dered, the United States, through its attorney, moved in the district 
court to vacate and annul the aforesaid judgment because at the date 
of entry of said judgment the said court had no jurisdiction to hear or 
détermine this suit, nor to enter said judgment on its record, as the 
jurisdiction of said court to hear and détermine causes of the kind had 
been taken away by the act of congress approved June 27, 1898 (30 
Stat. 494), and that on March 6, 1899, the said motion to vacate and 
annul the judgment for want of jurisdiction was granted, and an order 
to that effect entered on the minutes of the court. On this state of 
facts, the case bas been submitted in this court. 

During this term, in the case of U. S. v. McCrory, 91 Fed. 295, we 
had occasion to consider the effect of the act of congress approved 
June 27, 1898, as follows: "Sec. 2. That section two of the act 
aforesaid, approved March third, eighteen hundred and eighty-seven, 
be, and the same is hereby, amended by adding thereto at the end 
thereof the following: 'The jurisdiction hereby conferred upon tlie 
said circuit and district courts shall not extend to cases brought to 
recover fées, salary or compensation for ofiicial services of officers of 
the United States or brought for such purpose by persons claiming 
m F.-^4 
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as such. officers or as assignées or légal représentatives thereof."* 
30 Stat. 495,— and to hold that, as the act in question took away the 
jurisdiction of the district court in suits brought by officers for fées, 
its effect was to defeat the useful exercise of the appellate jurisdic- 
tion of this court, and the proper action was to enter an order abat- 
ing the writ of error. The différence between the Case of McCrory 
and the présent one is that in the former the judgment of the dis- 
trict court was rendered before the passage of the act in question, 
and in the présent case the judgment was rendered after the act waa 
passed. The proceedings had in the district court on the motion to 
vacate and annul, although at the same term, were had after the 
case had been removed to this court, and after the district court Ayas 
for the time being deprived of any jurisdiction in the case which it 
may hâve originally had. It is probable that, if the présent writ 
of error should be abated, the proceedings already had in the dis- 
trict court would show an annulment of the judgment; but, for 
greater certainty in the matter, it is deemed proper, as we hâve ju- 
risdiction to review the judgment of the district court, to enter a 
judgment reversing the judgment of the district court rendered on 
July 11, 1898, and remanding the case, with instructions to dismiss 
the suit; and it is so ordered. 



TRAVIS COUNTT T. KING IRON BRIDGE & MANUFACTURING OO.i 

(Circuit Court of Appeals, Plfth Circuit March 14, 1S99.) 

No. T95. 

1. Circuit Coubts dp Appbals— JuKismcTiON to Issue Certioraki as Ohigi- 
HAL Process. 

Act Cong. March 3, 1891, § 2, déclares that the jurisdiction of the 
circuit courts of appeals is "appellate," as "limited and establlshed" by the 
act. Section 11 provides that no appeal or writ of error by which any 
judgment or decree may be reviewed in sald courts shall be talien or sued 
out, except wlthin six months after the entry of the judgment or decree. 
Section 12 provides that said courts shall hâve the powers specified In 
Rev. St. tJ. S. § 716, which authorizes the fédéral courts "to Issue ail 
writs not specifically provlded for by statute which may be necessary for 
the exercise of their respective jurisdlctlons, and agreeable to the usages 
and prlnclples of law." Eeld, that the circuit courts of appeals cannot 
issue writs of certlorarl as original process. They can review no cause 
except by an appeal talien or a writ of error sued out as prescrlbed. 

S. JuDOMBNTs—FiNALiTT— Effect of Change in Interprétation op Law. 

A change In the interprétation of a law applicable to a cause prosecuted 
to judgment does not entitle the party who was cast lu the suit by reason 
of the prlor Interprétation to reopen the controversy. 

This is an application by the county of Travis, Tex., for a writ of 
certiorari to bring up for review from the United States circuit court 
for the Western district of Texas the cause of Travis county against 
the King Iron Bridge & Manufacturing Company, in which suit, on 
July 13, 1893, a final judgment was rendered by that court against 
the county of Travis, plaintiff in the cause. The présent pétition for 

1 Rehearlng denled March 28, 189* 
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certiorari was, on January 9, 1899, presented to this court by coun- 
sel, who moved the court for leave to flle it. The motion was taken 
under advisement, and on the following day, January 10, 1899, leave 
having been granted, the pétition was âledf. 

ïlie pétition for certiorari allèges tliat tlie county of Travis brought suit 
in the United States circuit court for the Western district of Texas against 
the King Iron Bridge & Manufacturing Company upon a certain indemnity bond 
for $47,000, executed and delivered by the bridge company to the couuty of 
Travis. ïlie bond reclted that on July 3, 1888, the bridge company entered into 
a contract with the représentatives of the county of Travis to build a certain 
bridge across the Colorado river at Montopolis Ford, in the couuty of Travis, 
for the sum of $47,000, payable in 6 per cent, bonds of the county; $25,000 in 
said bonds having been issued to the bridge company, leaving a balance of 
$22,000 unpaid. The indemnity bond further recited that a question had arisen 
as to the correct lilgh-water mark of the year 1809 ithe contract requiring the 
floor or bed of the bridge to be flve feet above the highest fiood level of that 
year). The" Indemnity bond recited that, provided the county's représentatives 
should issue and deliver to the bridge company the remaining bonds, amount- 
ing to $22,000, with certain interest, the bridge company guarantied the 
bridge "for the term of ten years against the flood level of A. D. 1869, and, if 
the bridge continue to stand against said flood level of 18(i9 for a term of ten 
years," the bond to be void; otherwise to remain in fuU force. The pétition 
for certiorari proceeds to allège that in accordance with the indemnity bond 
the county executed and delivered to the bridge company the remaining 22 
county bonds, amounting to $22,000, mentioned in the indemnity bond, and that 
within about one month thereafter two spaus of the bridge washed away, 
and several piers were damaged, in a flood in the Colorado river that did not 
rise as high, by several feet, as the flood level of 1889,— the terms of the 
Indemnity bond being thus broken, and the bridge company made liable to 
the county; that the bridge company refused to either pay anything or to repair 
the bridge, and the county was compelled to repair the bridge at a cost of 
$23,910.50. The county brought suit for the amount of the indemnity bond, 
and, in the alternative, for the actual outlay in repairing the bridge. The 
bridge company set up as a défense, among other matters, that the indemnity 
bond sued upon was without good and valuable considération in law, and was, 
therefore, of no binding force against it. By stipulation, the cause was tried 
by the judge sitting in the United States circuit court without a jury. The 
judge's conclusions of fact show: That the contract for the building of the 
bridge was entered into on July 3, 1888, the price being $47,000, to be paid 
in county bonds. That on May 13, 1889, the bridge company tendered the 
bridge as being completed, and demanded payment in county bonds of the 
remaining $22,000 due on the bridge, 25 bonds of $1,000 each having theretofore 
been delivered. That the représentatives of the county refused to accept 
the bridge, upon the ground that it was not as high as required by the con- 
tract. That a controversy thus arose, which was finally adjusted on July 3, 
1889. The controversy as to the height of the bridge was compromised by the 
exécution on July 12, 1889, of the indemnity bond sued on. That shortly 
afterwards the county delivered 22 of its bonds of $1,000 each to the bridge 
company. That the bridge company sold the bonds, but the amouht realized 
from them was not shown. That neither before the is.«nance of thèse bonds, 
nor at any reasonable time afterwards, did the county levy any tax, or 
make any provision whatever, for the payment of the interest on the bonds, 
or to provide a sinking fund for the payment of the principal. As conclusions 
of law the judge found that the 22 county bonds mentioned in the contract of 
guaranty of July 12, 1889, are nuU and void, as having been issued contrary to 
the constitution and laws of the state of Texas, and that, therefore, they are 
not binding on the county; that there was no considération for the guaranty 
entered into by the bridge company, and such contract is void, and not binding 
on the parties. The pétition for certiorari proceeds to show that on March 
19, 1896, one Albert Wade brought suit in the United States circuit court for 
the Western district of Texas against the county of Travis on interest coupons 
attached to the bonds issued by the county in accordance with the indemnity 
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bond of July 12, 1889, above mentioned. The suit was decided against Wade 
(72 Fed. 985), the judgmeut being, on wrlt of error, afflrmed by tbla court 
(26 0. 0. A. 589, 81 Fed. 742) on June 16, 1897. The pétition for certiorarl 
avers that the county of Travis was defeated in Its suit against the bridge 
Company, and was successful in defendlng the suit brought by Wade because of 
the construction then placed on the constitution of Texas by the highest court 
of that State, which construction was f ollowed by the fédéral courts. The 
pétition allèges that subsequently, on January 10, 1898, the suprême court of 
Texas, In the case of Mitchell Co. v. City Nat. Banli of Paducah, 43 S. W. 880, 
rendered a décision, the eft'ect of which, as contended, is to déclare county 
bonds, sucli as the bonds Issued to the bridge company by the county of 
Travis, to be lawfùl and binding; that after the décision of the suprême 
court of Texas, Wade, who, as already stated, had been defeated in his suit on 
the interest coupons, applied to the suprême court of the United States for a 
certiorarl to this court, upon the ground that since this court aflirmed the 
judgment against him the suprême court of Texas had rendered the décision 
just mentioned; that Wade's application to the suprême court of the United 
States for certiorarl was granted In March, 1898, and hls suit is now pending 
in that court. The petitloner, the county of Travis, evidently in anticipation 
of a charge of lâches on its part in not suing out a wrlt of error from this 
court In its suit against the bridge company, and in allowing a great lapse of 
time before applylng for certiorarl, allèges that the United States circuit court 
"f ollowed, and was bound In comity and the custom and practlce of fédéral 
courts to foUow, the jurisprudence of the suprême court of the state of Texas 
on the question at issue; and that petitloner, recognizing that the décisions 
of the Texas suprême court were, in efCect, as held by the circuit court in this 
case, and further recognizing that the circuit court of appéals and the suprême 
court of the United States would likewise consider themselves bound to fol- 
low those décisions of the state suprême court, construing a provision of the 
State constitution, submltted to the décision of the circuit court, without seeking 
to hâve the same revlewed by the fédéral appellate courts. That petitloner 
could not hâve obtained relief in this court is conclusively shown by every 
décision on the same question since the iudgment of the circuit court in 
this case, not only by the said circuit court and the Texas suprême court, 
* * * but also by this court"; clting numerous cases. The petitloner al- 
lèges that it would be a great hardship, brought about by no lâches or nég- 
ligence on its part, if Wade should succeed in his suit against it, and yet 
that it should hâve no relief against the bridge company. The petitloner fur- 
ther States; "That, if the décision of the said circuit court in this case be 
allowed to stand, the resuit will be tliat, througli a change in the décisions of 
the highest state court, the fédéral court sustains a défense alleging the Invalid- 
ity of the said county bonds when urged by one litigant (the bridge company), 
and overrules the same défense as to the invalidity of the Identical bonds 
when relied upon by another litigant (your petitloner)." The Kiug Iron Bridge 
& Manufacturlng Company has moved to dismlss the application for certiorari. 
and has also demurred and excepted to the same, for the followlng reasous: 
Because it appears from the face of the application that the judgment of the 
lower court undertakon to be revlewed on certiorari was rendered in July, 1893, 
and this application for certiorari was not flled in this court until .Tanuary 10, 
1899, and therefore is too late, even if, under any circumstances, the same 
could at any time hâve been entertained by this court. Because, If any errors 
exlsted in the judgment complained of, such errors could hâve been revised 
by this court on wrlt of eiTor, and the failure of the appllcant to avail Itself 
of such remedy is a conclusive bar to any revision of the supposed errors by 
certiorari. Because under the aet of congress creatlng this court, and lixlng 
its jurisdlction, it has no power to revlew by certiorarl the proceedings of the 
United States circuit courts. Because, In the suit in which the judgmer.r 
complained of was rendered, the appllcant has flled, on January 9, 1899, ami 
there is now pending in the lower court, an application to flle a proposed bill of 
review, in wh'ch the judgment is sought to be revlewed and set aside. and 
therefore the lower court sitill has the case before it, and this court has no 
jurisdlction over it. Because, to grant the application for certiorari would l>e 
virtually to abrogate the statute flxing the time wlthiu which a judgment 
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Bhall be brought to thia court for revision by writ of error or appeal, and 
tliis court is without power to revlew a judgment of a United States circuit 
court except upon a writ of error or appeal duly talien within the time pre- 
gcribed by law. Because, even if this court had the power to grant the appli- 
cation, no good reason is given why the saïue was not made more promptly. 
Because It is not ehown that the lower court commltted any error In render- 
Ing the judgment under the law as It then stood. And because there are no 
Buch questions of gravity or importance involved in this cause as would author- 
ize the granting of a certiorari, even if this court had the power to grant It 

C. H. Miller, for petitioner. 

M. W. Garnett, for respondent. 

Before PAKDEE and McCOEMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

PAELANGE, District Judge, after stating the facts, delivered the 
opinion of the court. 

The only authority which this court has to issue writs of certiorari 
is conferred by section 12 of the act of congress of March 3, 1891, 
which established the circuit courts of appeals. This section pro- 
vides that the circuit courts of appeals "shall hâve the powers speci- 
fled in section 716 of the Eevised Statutes of the United States"; 
that is to say, that the circuit courts of appeals shall "hâve power 
to issue ail writs not speciflcally provided for by statute, which may 
be necessary for the exercise of their respective jurisdictions and 
agreeable to the usages and principles of law." 26 Stat. 826. The 
counsel for the county of Travis, petitioner for a writ of certiorari, 
admit and show in their brief that prior to Ex parte Chetwood, 165 
U. S. 443, 17 Sup. et. 385, the suprême court issued the writ only 
as auxiliary process. The counsel quote from American Const. Co. 
V. Jacksonville, T. & K. W. Ry. Co., 148 U. S. 372, 13 Sup. Ct. 758, 
wherein the suprême court, speaking of the writ of certiorari, said: 
"It was used by this court as an auxiliary process only to supply 
imperfections in the record of a case already before it, and not, like 
a writ of error, to review the judgment of an inferior court." But 
the petitioner's counsel contend that Ex parte Chetwood, supra, has 
virtually operated a complète reversai of the previous jurisprudence 
on the question of the issuance of the writ of certiorari, and that the 
language of the suprême court in that case, while not used speciflcally 
in construing the power of this court in the matter of the issuing of 
writs of certiorari, is such as to warrant this court to issue the 
writ as an original process for the purpose of reviewing the judgment 
rendered by the circuit court in July, 1893. The counsel's contention 
has no force or merit. Authority to issue the writ of certiorari as 
original process in ail cases is distinctly conferred on the suprême 
court by section 6 of the act of March 3, 1891. No such power has 
ever been conferred on this court, and we are clear that our authority 
in issuing the writ of certiorari is wholly confined to Rev. St. U. S. 
§ 716, which allows the writ only as auxiliary process. The décision 
in Ex parte Chetwood, supra, waa rendered after the enactment of 
the act of March 3, 1891. That act conferred in clear terms the 
fuUest authority upon the suprême court to issue the writ of certi- 
orari as an original process, and it is évident that there was no occa- 
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sion for the suprême court to overrule — as the counsel for the peti- 
tioner contend that it did — the jurisprudence which, prier to the act 
of March 3, 1891, allowed the writ onlj as auxiliary process. lu 
our opinion, it is clear that nothing was said in Ex parte Chetwood, 
supra, which indicates that the suprême court intended to disturb 
its previous construction of its powers under Eev. St. U. S. § 716, 
and very certainly the suprême court did not even intimate — and 
had no occasion to do so — that this court could issue the writ as 
original process. Besides tlie fact that Eev. St. U. S. § 716, is the 
only statute authorizing this court to issue writs of certiorari, it 
should be noted that section 2 of the act of March 3, 1891, déclares 
. that the jurisdiction of this court is appellate, as "limited and estab- 
lished" by that act; and that section 11 of the act provides that "no 
appeal or writ of error by which any order, judgment, or decree 
may be reviewed in the circuit courts of appeals » * * shall be 
taken or sued out except within six months after the entry of the 
order, judgment, or decree." Other provisions of the act specify 
the causes which may be reviewed in this court. The inference is 
irrésistible that this court can review no cause except by appeal or 
writ of error taken or sued out within six months. 

It is true that courts hâve issued writs of certiorari as original 
process without a statute expressly conferring the authority to do 
so. But those courts were invested with gênerai supervision of the 
inferior courts to which they issued the writs. Thus we flnd that 
the courts of king's bench and of common pleas could issue the 
writ because they had "superintendence of ail inferior jurisdictions." 
Tidd, Prac. marg. p. 398. Thus again, state courts of last resort, 
exerdsing a gênerai superintendence of ail inferior courts, hâve 
issued the writ as original process. But the circuit courts of appeal 
hâve not been vested with a gênerai control or supervision over the 
courts below them. 

We wish to remark that, even if we had the power to issue th(! 
writ of certiorari as an original process to review a cause tried in 
a circuit court, we would not issue the writ in this cause if the issu- 
ance of the writ was left to our discrétion. 

The complaint in this matter is not that the trial court committed 
an error. On the contrary, the petitioner, in anticipation of a charge 
of lâches on its part in not taking a writ of error to the lower court, 
admits and asserts that the décision of the trial court was, at the 
time it was rendered, consonant with the jurisprudence then existing. 
The gist of the complaint is, therefore, not that the trial court erred 
in rendering judgment on July 13, 1893, but that on January 10, 
1898, — nearly 4-J years after the judgment complained of, — the su- 
prême court of the state of Texas reversed its prior jurisprudence. 
Even after this décision of the suprême court of Texas, the petitioner 
allowed almost a year to elapse before applying to this court for 
certiorari. We can well understand that the petitioner regrets that 
it cannot enjoy the beneflts of the later décision of the suprême 
court of Texas. This alleged reversai of the former state jurispru- 
dence may appear to work a hardship on the petitioner. But the 
speedy ending of litigation has always been considered to be a mat- 
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ter of great public importance. It concerns not only suitors, but 
those wlio may dérive rights from them. "Interest reipublicie ut sit 
finis litium." Practically, a suit would never be flnally terminated, 
if, as contended by tlie petitioner, it were tnie tliat a cliange in the 
intei'pretation of the law applicable to a cause prosecuted to judg- 
ment entitled tlie party who had beeri cast in the suit by reason 
of the prior interprétation to reopen the controversy. In the prés- 
ent matter the alleged change of interprétation took place nearly 
4-J years after the final judginent, and the pétition for certiorari was 
presented to tins court nearly 5^ years after that judgnient. This 
is a great lapse of time. But, if the petitioner's contention were cor- 
rect in principle, it would seem to be imniaterial whether the lapse 
of time were of long or short duration, and that such a pétition as the 
one now before us could be urged successfully at any time. If, after- 
wards, the court should return to the overruled doctrine, the contro- 
versy would again hâve to be readjusted, and so on, indeflnitely, 
as long and as often as the jurisprudence should vary. It is évident 
that it is far better, in the gênerai interest, that there should be a 
fe^w cases of apparent hardship, such as the one presented, resulting 
from a change of jurisprudence, than that litigation should never 
end. The application for certiorari is refused. 



QTJIXLAN V. CITY OF NEW ORLEANS.i 

(Circuit Court, E. D. Louisiana, February 10, 1897.) 

Xo. 12,501. 

JURISDICTION OP FeDEHAL COUKTS— DiVERSK CiTIZENSHIP— ASSIGNEE OF CHOSE 

IN Action. 

Under section 1 of the judieiary act of 1887-88 a circuit court of the 
United States, where the requisite diversity of citizenship exists between 
the parties, bas jurisdiction of an action by au assignée on a chose in ac- 
tion payable to bearer, and made by a résident municipal corporation, 
without regard to whether the assigner eould hâve maintained the suit. 

This was a suit brought by Mary Quinlan against the city of New- 
Orléans to recover on certain certificates of indebtedness, executed 
and issued by the city of New Orléans, and made payable to bearer. 
The city of New Orléans excepted to the jurisdiction of the court, on 
the ground that "plaintiff's pétition contains no averment that tliis 
suit could hâve been maintained by the assignors of the claims or 
certificates sued ujx)n by Mary Quinlan, and which form the basis of 
this action." On the argument of the exception, the counsel for the 
city of New Orléans contended that the plaintiff should hâve alleged 
that the assignors of the certificates could liave sued in the United 
States circuit court; and the further contention was made, on behalf 
of the city of New Orléans, that, even if, nnder section 1 of the act 
of March 3, 1887, a suit may be brought in the United States circuit 
court on a chose in action payable to bearer, and made by a corpora- 
tion, without alleging that the assigner could hâve brought such suit, 

iji^ffirmed on error. See 19 Sup. Ct. 329. 
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tMs suit should be dismissed for want of jurisdiction, because the 
statute just mentioned refers to nonresident, and not to résident, 
corporations. City of New Orléans v. Benjamin, 153 U. S. 411, 14 
Sup. et. 905, was relied upon by the counsel for tbe city of New 
Orléans as sustaining his contentions. The exception was overruled 
by the eonrt. 

Charles Louque, for plaintiff. 

W. B. Sommerville, for défendant. 

PAELANGE, District Judge (after stating the facts as above). 
In the leading case of Newgass v. City of New Orléans, 33 Fed. 196, 
Judge Billings — the circuit judge concurring — held that the proper 
construction of the flrst section of the act of congress of March 3, 
1887, relative to suits brought by assignées of promissory notes and 
choses in action, is: 

"That the circuit court shall hâve no jurisdiction [of such suits], * * * 
except over— First, suits upon foreign bills of exchange; second, suits that 
might hâve been prosecuted in such court, to recover the sald contents, if no 
assignment or transfer had been made; third, suits upon choses in action pay- 
able to bearer and made by a corporation." 

So that Judge Billings maintained the jurisdiction as to suits on 
choses in action payable to bearer, and made by the city of New 
Orléans; and he denied the jurisdiction as to suits on choses in action 
made by the city, but requiring assignment (i. e. not payable to 
bearer). Judge Billings' construction seems to hâve been adopted, 
without dissent. Kollins v. Chaffee Co., 34 Fed. 91; Laird v. Assur- 
ance Co., 44 Fed. 712; Justice Miller, in Wilson v. Knox Co., 43 Fed. 
481; Bank v. Barling, 46 Fed. 357; Searcy Co. v. Thompson, 6 C. C. 
A. 674, 57 Fed. 1036; Nelson v. Eaton, 13 C. C. A. 523, 66 Fed. 377. 
City of New Orléans v. Benjamin, 153 U. S. 411, 14 Sup. Ct. 905, was 
a suit upon warrants payable to the order of certain persons, and 
upon other warrants which simply stated that the metropolitan police 
board was indebted to certain persons. See the warrants in 153 U. 
S. 419, 14 Sup. Ct. 908. While the warrants in the Benjamin Case 
were choses in action made by a corporation, yet, as they were not 
payable to bearer, the suprême court held (153 U. S. 433, U Sup. Ct. 
912) that, to sue upon them, the assignée must bring himself within 
the above class 2 (i. e. he must allège that his assignor could hâve 
sued). As the board of metropolitan police was a Louisiana corpora- 
tion, the Benjamin Case also virtually disposes of the contention that 
section 1 of the act of March 3, 1887, applies only to nonresident 
corporations. The exception to the jurisdiction is overruled. 



ALGER V. ANDERSON et al. 
(Circuit Court, M. D. Tennessee. March 15, 1899.) 

1. KQDITT JuiirsDIOTION OP FEDERAL COURTS— SoUROE — StATB RESTRICTIONS. 

Subject to the constitutional and statutory limitations imposed on the 
chancery jurisdiction of the courts of the United States, and in the ab- 
sence of a spécial act of congress, the jurisprudence of the high court of 
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chancery in England furnislies the chancery law -which is exercised by 
the fédéral courts, and this law is administered uniformly throughout the 
several states of the Union, free from restraint of state législation. 

2. Same — Adéquate Remedy at Law. 

The adéquate remedy at law, which is the test of équitable jurisdiction 
in the courts of the United States (Judlciary Act 1789, § 16), is that which 
existed when the judiclary act was adopted, unless subsequently changed 
by act of congress. 

S. Same— Fraud— Waiver— Effect. 

When a purchaser of real estate, either by élection or lâches, waives 
fraud of the vendor as a ground of rescission, he thereby loses also the 
right to urge the fraud as a ground of any other équitable relief. 

4. Samb— Rétention of Jurisdiction— Rescission — Compensation. 

Under the seventh amendment to the constitution, which déclares that, 
in suits at common law, when the value in controversy exceeds if'iO, the 
rlght of trial by jury shall be preserved, and section 16 of the jiidiciary 
act of 1789 (Rev. St. § 723), which provides that suits in equity shall not 
be sustained in the courts of the United States iu any case where a plain. 
adéquate, and complète remedy may be had at law, where a contract of 
sale of real estate bas become executed by a deed of conveyance with 
the usual covenants, and the purchaser flle.s a bill in a circuit court of 
the United States to rescind on the ground of fraudulent misropi'esentn- 
tions of the vendor concerning his title, and it appears on the liearing 
that the purchaser bas lost his right to rescind by élection or lâches, com- 
pensation for the priée of portions of the land to which the vendor's title 
has failed cannot be decreed as alternative or secondary relief, on the 
ground that when equity once acquires jurisdiction it will award com- 
plète relief. 

5. Same — Intricatb Issues and Complicated Facts. 

Nor will such relief be granted on the ground that intrieate issues, with 
complicated facts, In suits at law, will be thereby avoided, since the pur- 
chaser may Institute one suit against the vendor, or his Personal repré- 
sentative if he be deceased, and recover on the covenants in the deed for 
ail the land to which there is a failure of title. 

6. Same— Vendor and Purchaser— Failure of Title. 

Where a purchaser of land has taken a deed with covenant of war- 
ranty, and has been let into possession, he cannot, before éviction, in the 
absence of insolvency of the vendor or fraud on his part, obtain a rescis- 
sion in equity or resist payment of the priée, merely because of defect of 
title in the vendor. 

This is a bill by Eussell A. Alger against T. B. Anderson and others. 
Dismissed without préjudice. 

Albert D. Marks, J. J. Lynch, and Floyd Estill, for Russell A. 
Alger. 

Williams & Lancaster, J. B. Branhan, Brown & Spurlock, A. S. 
Colyar, and W. J. Clift, for Mrs. Keitb and the Andersons. 

J. J. Vertrees, W. T. Murray, and Mr. Mathews, for John W. 
Gonce. ! 

CLARK, District Judge. The bill, as originally presented, is one 
by the vendee against the vendor for rescission, upon the ground of 
fraudulent misrepresentation. I hâve concluded, upon the additional 
proof presented under a pétition to rehear, that the plaintifl, with 
knowledge of the fraud, elected to abide by the transaction, and that 
with such knowledge he unreasonably delayed instituting suit to re- 
scind, and the case in this aspect is justly subject to the objection of 
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lâches, and upon boih grounds the bill, in so far as rescission is con- 
cerned, must be disanissed. 

Au amended bill has been flled, which présents the question of com- 
pensation or damages as alternative or secondary relief in the event 
the primary relief of rescission cannot be had. Under this amende»! 
bill, it is sought to recover damages to the extent that there is a dc- 
flcieney in the quantity of land conveyed by reason of a defect or 
want of title in the vendor to certain parts of the land actually em- 
braced in the deed. The case presented by the record is really not 
one of defect of quality or surface deâciency, but of defective title 
in the vendor ; for the deticiency in area cornes about, not because the 
quantity of land called for and embraced vs'ithin the deed is incorrectly 
given, but because the title to parts of this land fails by reason of su- 
perior conflicting claims, as plaintiff insists. It must be observed 
that the case is not one of an executory contract, but is one where a 
contract of sale of real estate has been executed by a deed of convey- 
ance with the usual covenants, including one of ïs'arranty. The con- 
tention is that if the plaintiff, with knowledge of the fraud, has elected 
to afflrm the transaction, or by lâches has defeated his right to rescind, 
then, the fact of fraud being established, the court may proceed to 
decree, as secondary relief, compensation against the défendants for 
the purchase priée of that portion of the land to which the vendor 
did not hâve valid légal title, and in this way grant complète relief 
in this suit. In addition to this, it is said that intricate issues, with 
complicated facts, in suits at law, would be avoided by this form of re- 
lief; but as the plaintiff could obviously institute one suit against the 
I)ersonal représentative of the deceased vendor, and recover in an ac- 
tion on the covenants in the deed for ail the land as to which there is 
a failure of title, it is not perceived that there is any real ground on 
which to base this suggestion. There would be only the question of 
the quantity of land to which there is a failure of title in such a suit. 
Furthermore, if I am right in the conclusion that the plaintiff has, 
by élection and acquiescence, waived any right to the équitable relief 
of rescission upon the ground of fraud, it is not believed that it would 
be consistent to hold that the fraud may, nevertheless, be made the 
basis of équitable relief in a différent form and to a less extent. My 
opinion is that when the plaintiff has, by affirmative élection or lâches, 
waived the fraud as a ground of rescission, he has also thereby lest 
the right to insist upon such fraud as a ground of any equitable'relief 
at ail. The proposition that the fraud, as a ground of one form of 
relief, is lost, while it may be made the basis of relief in a différent 
form, cannot, in my opinion, be maintained. Fraud, as a ground of 
équitable relief, when once lost, is lost for ail purposes. The objec- 
tion of fraud, once waived, leaves the contract just as if the fraud 
had not occurred. McLean v. Clapp, 141 U. S. 42D, 12 Sup. Ct. 29, 
reaffirming Grymes v. Sanders, 93 U. S. 55. 

In considering and determining this question of compensation, then,^ 
I must treat the case as one from which fraud is eliminated, and dé- 
termine whether or not relief, by way of compensation or damages, 
can be granted, and, if so, upon what ground consistently with the 
established jurisdiction of this court in equity. In dealing with this 
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question, it must be remarked tliat the jurisdiction of the circuit 
courts of the United States as courts of equity is subject to tvvo im- 
portant limitations. A case, with respect to the rights to be enforced 
and the remedy desired, must be one of sueh a character as to corne 
within the recognized boundaries of jurisdiction in equity, as distin- 
guished from jurisdiction at law, and the case must be one also which, 
by reason of the character of the parties or of tlie subject-raatter of 
the suit, is one of fédéral, as distinguished from state, jurisdiction. 
In thi:, case the court is concerned only with the limitation whicli 
marks the boundary of its jurisdiction in equity. In dealing with 
such a question, it must be borne in mind that chancery jurisdiction 
is conferred on the courts of the United States under certain limita- 
tions, constitutional and statutory, and that, under such limita- 
tions, the jurisprudence of the liigh court of cliancery in England, in 
the absence of a spécial act of congress, furnishes the chancery law 
which is exercised by those courts in ail of the states. State of 
Pennsylvania t. Wheeling & B. Bridge Co., l'i IIow. 518; Litchfield v. 
Ballon, 114 U. S. 190, 5 Sup. Ct. 820. And this equity jurisdiction 
conferred on fédéral courts, being the saine as that of the liigh court 
of chancery in England, is subject to neither limitation nor restraint 
by state législation, and is uniform throughout the différent states 
of the Union. Mississippi Mills v. Cohn, 150 U. S. 202, 14 Sup. Ct. 
75; McConihay v. AVright, 121 U. S. 205, 7 Sup. Ct. 940. 

Under the provisions of the seventh amendment to the constitution, 
it is declared that in suits at common law, when the value in contro- 
versy exceeds |20, the right of trial by jury shall be preserved; and 
in section 1(J of the original judieiary act of 1789, reenacted in the 
Revised Statutes as section 72;5, it is provided that "suits in equity 
shall not be sustained in either of the courts of the United States in 
any case where a plain, adéquate and complète remedy may be had at 
law." So, too, in relation to the practice of the fédéral courts, the 
suprême court of the United States, pursuant to authority conferred 
by section 719 of the Revised Statutes, among other ruies regidating 
equity practice, promulgated, in 1842, rule 90, which provides that: 

"In al! cases where the rules prescribed by this eourt or by the eircuit court 
do not apply, the practice of the circuit court shall be regulated by the prés- 
ent practice of the high court of chancery in p]n}>;lan<3, so far as the same 
may reasonably be applied consistently with the local circumstances and local 
conveniences of the district where the court is held, not as positive rules, 
but as furnlshing just analogies to regulate the practice." 

Of this rule, Judge Sawyer, in Lewis v. Shainwald, 7 Sawy. 403, 48 
Fed. 492, said: 

"The jurisdiction of this court is derived from the constitution and laws 
of tlie United States, and thèse rules are simply rules of practice, for regulat- 
ing the mode of proceeding in the courts. They do not, and could not, prop- 
erly, either limlt or enlarge the jurisdiction of the court. The rule quoted 
simply regtilates the practice in exercisiug the jurisdiction of the court in 
those respects wherein the rules adopted do not apply; btit the practice of 
the high court of chancery is to be applied, not as controlling, but simply as 
furuishing just analogies to regulate the practice." 

It will be thus seen that the foundation of equity jurisprudence, 
as well as of equity practice, in the courts of the United States, lies in 
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the System of the Englisb court of chancery. But the practice of the 
English court of chancery adopted by rule 90 affects only matters of 
procédure, and does not apply in the détermination of questions of 
jurisdiction, which dépends upon, and is limited by, the constitution 
and laws of the United States. Lewis v. Shainwald, 48 Ped. 492. 

But the question of jurisdiction is hère to be considered and decided, 
and this must be determined by the essential character of the case. 
Van Norden v. Morton, 99 TJ. S. 378. And the right asserted, as well 
as the relief sought, must be équitable (Smith v. Bourbon Co., 127 
U. S. 105, 8 Sup. et. 1043); for it is this which distinguishes the suit 
in equity from one at common law. 

In State of Pennsylvania v. Wheeling & B. Bridge Co., 18 How. 462, 
Mr. Justice Nelson, delivering the opinion of the court, said: 

"Original jurisdiction In equity, In a partlcular class of cases, conferred by 
the constitution on this court, bas been Interpreted to Impose the duty to adjn- 
dicate according to sucb rules and prlnciples as governed the action of the 
court of cbaneery In England, which administered equity at the time of the 
émigration of our ancestors and down to the perlod when our constitution was 
formed." 

See, also, Pontain v. Eavenel, 17 How, 384. 

And in McConihay v. Wright, 121 U. S. 206, 7 Sup. Ct. 942, Mr. Jus- 
tice Matthews said: 

"The adéquate remedy at law, which Is the test of équitable jurisdiction in 
thèse courts, is that which existed when the judiciary act of 1789 was adopted, 
unless subsequently changed by act of congress." 

See, also, Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, and Missis- 
sippi Mills V. Cohn, 150 U. S. 202, 14 Sup. Ct. 75. 

Both forms of statement of the rule are correct. The court in the 
former cases was discussing the question as affected by the seventh 
amendment of the constitution, securing the right of trial by jury in 
suits at common law, while in the latter cases the restrictive effect 
of the provision contained in the sixteenth section of the judiciary act 
was being considered. The judiciary act was adopted or passed Sep- 
tember 24, 1789, while the same congress, flve days later, proposed the 
article subsequently ratified as the seventh amendment of the consti- 
tution, making them contemporaneous, as was remarked by Mr. Jus- 
tice Story in Parsons v. Bedford, 3 Pet. 446. See, also, Grether v. 
Corneirs Ex'rs, 43 U, S. App. 782, 23 G. C. A. 498, and 75 Ped. 742; 
Klever v. Seawell, 22 U. S. App. 719, 12 C. C. A. 661, and 65 Ped. 393. 
The cases ail agrée that the power of the courts of chancery of the 
United States, under the constitution and the judiciary act, must be 
regulated by the law of the English chancery in administering the 
remedy for an existing right. Any spécial act of congress upon the 
subject, or any enlargement of équitable rights by state statute (as 
distinguished from an extension of the équitable remedy), enforceable 
in the equity courts of the United States, is put out of view now, as 
not affecting the matter under considération. Jurisdiction in equi- 
ty of the fédéral courts being subject to limitations substantially the 
same as that of the English courts of chancery, as understood and 
construed at the time Of the adoption of the constitution and judiciary 
act of 1789, it will aid in the solution of the question to examine 
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briefl,r the history of this original source of junsdiction in relation to 
the subject of compensation or damages. The rule being that thiti 
equity power must be construed according to equity jurisdiction in 
England as exercised at the time of the adoption of the constitution 
and of the judiciary act, any jurisdiction exercised by that court in 
its earlier history, but subsequently abandoned, and any enlargement 
of its jurisdiction by statute subséquent to 1789, are to be excluded. 
What may be called the common-law or original equity jurisdiction at 
that date has been changed and influenced so much subsequently by 
statute in England, at différent periods, that the common-law and 
statutory jurisdiction must be understood, and at ail times distin- 
guished, in order to avoid confusion and apparent conflict in the Eng- 
lish décisions themselves, by reason of a failure in the cases and in the 
books to notice or make clear the two sources of jurisdiction. In 
the absence of close attention to the influence of English statutes, 
the décisions of the English chancery courts, particularly since 
1858, would become misleading, in relation to the subject of com- 
pensation or damages, with which I am now dealing. It has been 
said that the principle of compensation, in connection with spécifie 
performance, is a création of the English courts of equity, and is a 
jurisdiction unknown to the law of Scotland. Stewart v. Kennedy 
(1890) 15 App. Cas. 102. The only right known to the common law of 
England, upon the nonperformance of a contract, in favor of the party 
injured by the breach, was a claim for damages, and the remedy of 
sipeciflc performance was a peculiar one, confined to chancery, and 
exercised in relation to executory, as distinguished from executed, 
contracts. 

In VVolverhampton & W. Ev. Co. v. London & N. W. Ey. Co. (1873) 
L. K. 16 Eq. 439, the court said: 

"There is a class of suits in tiiis court, known as 'suits for spécifie perform- 
ance of executory agreements,' wliich instruments are not intended between 
tlie parties to be the final instruments regulating tlieir mutual relations under 
their contracts. We call those 'executory' contracts, as distinct from 'executed' 
contracts; and we call those contracts 'executed' in which that has been al- 
ready done which will finally détermine and settle the relative positions of the 
parties, so that nothing else remains to be done for that particular purpose. 
The common expression 'spécifie performance,' as applied to suits linown by 
that name, présupposes an executory, as distinct from an executed, agree- 
ment, — something remaining to be done, such as the exécution of a deed or a 
conveyance,— in order to put the parties in the position relative to each other 
In which, by the preliminary agreement, they were intended to be placed. Of 
course, if you pass from the technical to the etymological effect of the words, 
'spécifie performance' might signify any direction given by the court for the 
doing of anything whatever in specie; and I cannot help thinlving, in this 
class of cases, a little confusion has sometimes arisen from transfeiTing con- 
sidérations applicable to suits for 'spécifie performance,' properly so called, to 
questions which hâve ariseu as to the propriety of the coiurt requiring some- 
thing or other to be done in speele." 

The remedy, as originally administered, was confined mai nly, though 
not exclusively, to contracts in relation to land. The original founda- 
tion of this jurisdiction in spécifie performance being the inadequacy 
of the common-law remedy for breach of contract, the jurisdiction was 
limited to that class of cases in which either there was no remedy at 
ail at law, or no adéquate or complète remedy, available to the party 
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aggrieved, and the remedy was closely restricted. The remedy was 
one which might be invoked either by the vendor or by the purchaser. 
Among cases in which the jurisdiction was exercised, and the limita 
of the remedy stated, may be mentioned Halsey v. Grant (1806) 13 Ves, 
77, 79, and Alley v. Deschamps, Id. 224, 229. When this équitable 
jurisdiction, in relation to spécifie performance, had become well estab- 
lished, a party to a con tract, within the scope of that jurisdiction, had 
open to him two remédies, in the event of the other party refusing to 
perf orm his part of the eontract : He might either institute a suit in 
equity for spécifie performance, or bring an action at common law for 
damages for the breach; and in the subséquent case of Todd v. Gee 
(1810) 17 Ves. 278, Lord Eldon said: 

"My opinion Is that this court ought not, except under very particular cir- 
cumstanees, as there may be upon a bill for the spécifie performance of a eon- 
tract, to direct an issue, or a référence to a master, to ascertain the damages. 
That is purely at law. It has no resemblance to compensation." 

And the English cases throughout distinguish between damages 
and compensation in this sensé; and I think it may be said that, 
prior to 1858, relief, by way of compensation, was granted only in 
cases of spécifie performance when the eontract could not be fully 
executed, but only partially so, and for the purpose of satisfying the 
unexecuted part of the eontract, and making the relief complète in 
one suit. As thus understood, compensation was incidental to, and in 
aid of, spécifie performance, where that could be granted only in 
part. It became apparent in time, however, that justice would be best 
done by giving damages as such in lieu of, or in substitution for, spé- 
cifie performance; but jurisdiction of the court, as deflned in the 
prerious décisions, did not permit su<ch relief. Accordingly, in the 
year 1858, an act (21 & 22 Vict. c. 27), commonly called "Lord Cairns' 
Act," was passed in relation to this subject, the material provisions 
of which are found in section 2 of the act, and are as follows: 

"In ail cases in which the court of chancery has Jurisdiction to entertain an 
application for an injunction against the breach of any covenant, eontract or 
agreement, or against the commission or contlnuance of any wrongful act, or 
for the spécifie performance of any covenant, eontract or agreement, it shall 
be lawful for the same court. If it shall thinli fit, to award damages to the party 
Injured, either in addition to or in substitution for such Injunction or spécifie 
performance; and such damages may be assessed in such manner as the court 
shall direct." 

It will be observed that the very language of this act made it a con- 
dition précèdent to the exercise of this discretionary power of award- 
ing damages conferred by the act that the case should be one only in 
which an injunction or spécifie performance might be granted. 
Where, therefore, at the time of the commencement of the litigation, 
relief, by way of spécifie performance, was impossible, as where the 
plaintiff sought to enforce the allotment to him of shares, and thèse 
had been allotted to other persons before flling the bill, the plaintiff 
could not, under the Cairns act, get damages, as spécifie performance 
was, in such cases, impossible. Ferguson v. Wilson (186G) 2 Ch. 
App. 77. 

By the judicature act ot 1873, the jurisdiction conferred by the 
Cairns act, as well as ail the jurisdiction in relation to damages, 
previously vested in, or exercised by. the common-law courts, became 
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vested in the high court of justice; and under this act, wliether tlie 
Idgli court can or cannot, in a given case, grant spécifie performance, 
it can give damages for breach of the contract in substitution for 
spécifie performance; and, although the Cairns act was repealed in 
1883 by the statute law revision act (46 & 47 Vict. c. 49), the jurisdic- 
tion of the court under that act was saved by tlie repealing act itself . 
In the case of Dreyfus v. Guano Ce, 43 Ch. Div. 316, it was decided 
that, under the Cairns act, jurisdiction to substitute damages for the 
injunction only arose where an actual wrong had been committed, 
and that the power was not applicable to quia timet actions. And in 
relation to damages in cases of spécifie performance it is said, in 
Adams, Eq. (8th Ed.) p. 91: "And the compensation given must be 
real compensation for a présent loss, and not indemnity against a 
future risk." 

In 2 Dart, Vend. (6th Ed.) p. 1103, the rule is thus laid down: 

"The primary, ana until recently tlie only, rplief to ne obtaiued in equity 
for the nonperformance of the contract, is a deeree for spécifie perfornumcc. 
At one time there was a floating idea in the prof(!SHion that the court niisht, 
luider its gênerai jurisdiction, award compensation for nonperformance, in tlie 
event of the primary relief failing. Pos.«il)ly the power of grantiug sucli 
subsidiary relief niay he inhérent in the court, but, if so, the whole current 
of modem authorities is against its exercise; nor in cases prior to Lord Cairns' 
act did it malie any différence that compensation was sought, not against 
the owner of the estate, but against a person wlio falsely assumed autliority 
to sell; nor, except under spécial cireumstances, would a praycr in the alter- 
native for the return of the deposit prevent the dismissal of the bill. Ijord 
Cairns' act has been repealed, but Ihe effect of the repealing act is to pré- 
serve, if not to enlarge, the jurisdiction whlch the former act conferred; and' 
accordingly now, whenevcr the court has jurisdiction to entertain a suit for 
•spécifie performance, it may, in its discrétion, award damages to the party 
injured, either in addition to, or substitution for, the primary relief, such dam- 
ages to be assessed as the court shall direct. It need hardly be added that 
the jurisdiction conferred by Lord Cairns' act related to the reiiiedy only, and 
created no new riglit to damages where noue were formerly recoverable. It 
must be rememhered that an alternative daim for damages, merely as a sub- 
stitute for spécifie performance, cannot succeed, if the plaintiff has himself 
mado the performance of the contract impossible, and, in order to obtain 
damages for the defendant's breach in such a case, the plaintiff sliould at 
once, on his becoming incapable of performing lus part, amend his claim to 
that effect." 

And in Newham v. May (1824) 13 Price, 7.51, Alexander, L. C. B., 
said: 

"If I thought that this case turned upon the question of jurisdiction, I 
should talie time to consider the point further. It is not in every case of 
fraud that relief is to be administered in a court of equity. In the case, for 
instance, of a frauduleut warranty on the sale of a horse, or any fraud upou 
the sale of a chattel, no one, 1 apprehend, ever thought of flling a bill in 
equity. The cases of compensation in equity I consider to hâve grown out 
of the jurisdiction of the courts of equity as exercised in respect of contracts 
for the purchase of real property, where it is often ancillary, as incidentally 
neeessary to effectuate decrees of spécifie performance. This, however, ap- 
pears to me to be no more than a common case of fraud by mcans of mis- 
representation, raising a dry question of damages; in effect, a mère money 
demand." 

And in Williams v. Higden (1828) Coop. Ch. Prac. 500, it was said: 

"The défendant, conceiving himself to be entitled to an estate, had agreed 
to sell the same to the plaintiff, who paid the purchase money. Subsequently 
it was discovered that the défendant had not a right to the estate, but only 
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to a sum of moneyto be raised by the sale of it. The object of tlie bifl was 
that the plalntlff mlght be paid such sum of money, and also damages in 
respect of the defendant's defect of tltle. The plalntlBf takes whatever in- 
terest In the estate the défendant had; but the authorities glving damages In 
thls court, by reason of a vendor's selling property that was not hls own, hâve 
been reviewed of late years, and overruled." 

See, to the samè effect, Sainsbury v. Jones (1839) 5 Mylne & G. 13. 
The same proposition is stated in another f orm, as follows : 

"Where either of the parties to the contract bas procured the other to enter 
Into it by means of a material misrepresentation, or such a concealment of a 
material fact as is considered in equity équivalent to a misrepresentation, the 
court will not merely décline to enforce, but will even rescind, the contract, 
unless, it seems, the party defrauded elect to hâve the misrepresentation made 
good, and, In a suit by a purchaser, wlU direct hls deposit to be retumed, 
and déclare a lien for it on the property, but it cannot avcard damages by 
way of compensation to the plaintifC under its gênerai jurisdiction; nor does 
Lord Cairns' act (21 & 22 Vict. c. 27) apply to a case where the suit is not 
for the apecific performance, but for the resciss^ion of the contract ; and since 
the judicature acts, although the courts hâve power to administer ail kinds 
of relief, it is plain that there is no substantive right to damages, where, as 
in the présent case, there was none before the acts." (The italics hère and 
elsewhere are mine.) 1 Dart, Vend. (6th Ed.) p. 116. 

See, also, 2 Dart, Vend. pp. 898, 900, 1105. 

Sngden (Lord St. Léonard), discussing the common-law action of de- 
ceit where the right to rescind is lost, déclares the ruie as follows: 

"Although in equity a party may be entitled to get rid of a contract founded 
on fraudulent représentations, still cases may occur where a purchaser might 
recover damages at law for false représentations, and yet be prevented,_ from 
hls own conduct, from rescinding the contract in equity, and the relief in 
equity can only be to rescind the contract. Damages or compensation must 
be souglit at law. In equity, after the contract is executed by payment of 
the money and eonveyance, a bill cannot be flled for compensation. Thus the 
jurisdiction stood before the récent législation, which, as we hâve seen, has 
authorized courts of equity to give damages in certain cases, and courts of 
law, to some extent, to enforce équitable rights and to admit équitable dé- 
fenses. Generally speaking, a purchaser, after a eonveyance, has no remedy 
except upon the covenants he has obtained, although evicted for want of title; 
and however fatal the defect of tltle may be, if there is no fraudulent con- 
cealment on the part of the seller, the purchaser's only remedy Is under the 
covenants." Sugd. Vend. (14th Ed.) p. 251. 

The same author, treating the subject of damages in equity, says: 
"lîquity will not give the purchaser compensation where he flled a bill to 
hâve the contract delivered up on aecount of the détective title of the vendor. 
But he could obtaln a decree for the deliverlng up of the contract without 
préjudice to his remedy at law for breach of it. Neither could he requiie 
such interest as the seller had in the estate and damages in respect of his 
defect of title." 

See, also, Sugd. Vend. (14th Ed.) p. 55. 

It is unnecessary to say that thèse books by Sugden and Dart, 
from which I quote, bave often been pronounced standard works by 
the English courts, and also cited and relied on by those courts, as con- 
taining a correct exposition of the law of England upon the subject 
treated. 

In the récent case of Joliffe v. Baker, 11 Q. B. Div. 255, the court 
of queen's bench division undertook expressly to examine the English 
cases upon the subject hère in question. As a resuit of a review of 
the cases, that court, approving Todd v. Gee (1810) 17 Ves. 278, said 
(Williams, J., delivering the opinion): 
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"After thé best considération that I am able to give to thèse conflicting 
authorities, I am of opinion, in tlie first place, that it bas been the estab- 
lished practice of the court of chaneery that a bill for 'compensation,' properly 
BO called, the purehaser retaining the property, could not be entertained after 
the completion of the contract and exécution of the conveyance, and that the 
jurisdiction under wbich compensation was granted was exercised only as 
micillary to spécifie performance, and was never ewercised independently. 
ïhe évidence o£ this is principally négative, but it was distinctly recognized 
and stated in the case of Newham v. May. In that case the purehaser of 
freehold houses filed his bill after conveyance praying for compensation for 
the différence in value of the property by reason of the amount of rent having 
been misrepresented by the vendor. The bill was dismissed, Alexander, C. 
B., stating it as his opinion that the remedy in such cases was by action at 
law for damages, and that the Jurisdiction of equity in cases of compensa- 
tion had grown up only as ancillary to, and incidentally necessary to eiïectu- 
ate, decrees of spécifie performance of contracts for the sale of real property. 
A similar opinion was expressed by Lord Eldon in Todd v. Gce, in which 
he followed the course of earlier authorities. See Gwiliim v. Stone, 14 Ves. 
128, and Blore v. Sutton, 3 Mer. 237. This rule seems to me, also, to rest 
upon Sound principles of law and equity; because, if it were otherwise, a 
purehaser might hâve conveyances, and, while still insisting upon retaining the 
estate, asli for an abatement of the agreed purchase money, which would 
be whoUy contrary to every principle. If he came before conveyance, he 
might, if misled, even by an innocent error, fairly say to the vendor: 'I hâve 
been misled, and do not wish to hâve the estate, and, if you insist upon 
my performing the contract and taking it, a fair abatement from the price 
ought to be made,' in which case the vendor would be placed in a fair posi- 
tion, because, if he was unwiiling to part with his estate at the reduced 
price, he might retain it. On the other hand, if the purehaser were entitled 
to insist upon retaining the estate, and at the same time claim an abate- 
ment of the price, the resuit would be that a vendor, on account of a perfeetiy 
Innocent and unintentional error, might be compelled to part with his estate 
for a price that he never had, and never would hâve, agreed to, which appears 
to me contrary, not only to the express terms of the contract, but to every 
principle of law and justice." 

See, also, Palmer v. Johnson (1884) 1.3 Q. B. Div. 351. 

It will thus plainly appear, I think, without more extended review 
of the English cases and the history of equity in the English System, 
that, in the absence of statutory authority, relief by way of compensa- 
tion was limited almost entirely to cases of speciflc performance, and 
was relief in those cases incidental to speciflc performance granted 
in part at least. The English cases seem to furnish no instance in 
which compensation was allowed, or damages assessed, when on the 
final hearing other relief équitable in its nature was not granted, and 
those cases recognize throughout the clear distinction between com- 
pensation as allowed in connection with speciflc performance and 
damages as a distinct form of relief or remedy. I refer, of course, to 
the state of the décisions at the time our constitution was adopted. I 
hâve been unable to flnd any case in which damages or compensation 
was sought or allowed in bills for rescission of an executed contract 
when rescission was denied and there was no independent ground of 
equity jurisdiction. Discussing the remedy of rescission and cancel- 
lation by reason of fraud, Mr. Adams, in his work on Equity (Sth Ed.) 
at page 176, says : 

"On the other hand, ail unfounded allégations of fraud are discouraged by 
the court; and if such allégations are made, and not established, the plaintifl 
will not, in gênerai, be allowed to resort to any secondary ground of relief." 
92 F.— 45 
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,In 2 Damell, Ch. Prac. (6th Ed.) *1080, stating the doctrine of the 
English. court of chancery in relation to the assessment of damages, 
it is sàid: 

"Formerly, the court of chai^cery had, in no case, power to award damages; 
but now, whenever It has Jurisdictipn to entertain an application for an injunc- 
tlon against a breach of any covenant, contract, or agreement, or against the 
commission or continuance of àhy wrongful act, or for the spécifie performance 
of any covenant, contract, or agreement, the court may, if it thlnlt fit, award 
damages to the party injured, elther in addition to, or In substitution for, such 
Injunctlon or spécifie performance, and such damages may be assessed in such 
manner as the court shall direct." ' 

The Cairns act is then referred to as sustaining this statement in re- 
gard to the existing law in England on the subject. That act is then 
commented upon as follows: 

"Thèse provisions, however, do not extend the jurisdictlon of the court: 
and damages wlU not, therefore, be given In cases where, prevlously to the act, 
the court would not hâve ordered an Injunction or decreed spécifie perform- 
ance. Where the court is of opinion that the plaintlfî should hâve proceeded 
at law, no assessment of damages will be directed in equlty, but the blll will 
be dismlssed without préjudice to the plalntifC's rlght to proceed at law." 

ïhis is a statement of the effect of the Cairns act and of chaneery 
jurisdiction bef ore the act. 

The raie, as laid down in the works of Dart and Sugden and the 
English cases subséquent in time to Todd v. Gee, is no longer the 
subject of doubt or question. As I hâve said, the English chancellors 
maintained a distinction between damages as such and compensation 
as decreed in spécifie performance cases. This was really a distine 
tion in name, and not in substance. In référence to such a distinction, 
it has been well said: 

"In certain cases of fraud (that is, willfully or recklessly false représentation 
of fact), the court of chaneery had, before the judicature acts, concurrent 
jurisdictlon with the courts of common law, and would award pecunlary com- 
pensation, not in the name of damages, Indeed, but by way of restitution or 
'mailing the représentation good.' In substance, however, the relief came to 
glving damages under another name, with more nleety of calculatlon than a 
jury would bave used." Pol. Torts, 227. 

It is significant that the English chancellors were unwilling to ac- 
knowledge that they were exercising légal jurisdiction even to the lim- 
ited extent of ancillary relief in spécifie performance. To hâve ac- 
knowledged that such relief was by way of damages would hâve ini- 
plied the exercise of jurisdiction at law to that extent, and the new 
name of "compensation" or "restitution" was adopted for what was 
nothing but damages. 

Passing now from English authority, it remains to examine briefl.^ 
the doctrine enunciated on this side of the Atlantic. A somewhat full 
and separate treatment of this subject of compensation and damages 
will be found in 2 Story, Eq. Jur. §§ 794-799. After référence to the 
English décisions, the author, apparently approving the décision in 
Todd V. Gee, already referred to, says: 

"Indeed, Lord Eldon seems to hâve doubted the authority to deeree compen- 
sation, and to bave held the opinion that a court of e<iuity ought not to glve 
relief In the shape of damages, but only compensation out of the purchase 
money; or, at least, that a court of equity ought not, e>.cept under very par- 
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ticular eircumstances, upoii a bill for spécifie performance to direct an issue 
or a référence to a master to ascertain daninjîes, as it is a matter piirely at 
law, and has no resemblanee to 'compensation,' strietly so called. And liis 
opinion seems to bave been adopted on other récent occasions." 

Continuing the discussion, the author then gives what may be re- 
garded as his own views on the subject, in sections 798 and 799, as fol- 
lows: 

"There is, liowever, a distinction upon tliis subject wbicli is eutitled to con- 
sidération, and may perhaps reconcile the apparent diversity of jndgment in 
some of the authorities. It is that courts of ecpiity ought not to entertaln bllls 
for compensation or damages except as ineidental to other relief, where the 
contract is of such a nature that an adéquate remedy lies at iaw for such 
compensation or damages. But, where no such remedy lies at law, there 
a peculiar ground for the interférence of courts of equity seems to exist, in 
order to prevent irréparable mischief or to avoid a fraudulent advantage being 
taiien of the injured party. Thus. where there has been a part performance 
of a paroi contract for the purchase of lands, and the vendor has since sold the 
sanie to a bona flde purchaser for a valuable considération without notice, 
in such a case, inasmuch as a decree for a spécifie performance would be in- 
effectuai, and the breach of the contract, being by paroi, would give no remedy 
at law for compensation or damages, there seerns to be a just foundation for 
the exercise of equity jurisdiction. In the présent state of the authorities, 
involving, as they certainly do, some conflict of opinion, it is not possible to 
afflrm more than that the jurisdiction for compensation or damages docs not 
ordinarily attach in equity except as ancillary to a spécifie performance or to 
some other relief. If it does attach in any other cases, it must be under very 
spécial eircumstances, and upon peculiar equitles; as, for instance, in cases 
of fraud, or in cases where tlie party has disablcd himself, by matters ex post 
facto, from a spécifie performance, or in eases where there is no adéquate 
remedy at law." ' 

Whether or not the apparent diversity of judgment in some of the 
authorities has référence to a conflict in the English cases ouly, is not 
stated. It is probable that the diversity of opinion mentioued had 
l'oference to the cases before, and not to those subséquent to, Todd v. 
<jlee; for it is certainly true that the English cases do involve some 
conflict of opinion, that is, the décisions before Todd v. Oee. 

I do not think that it is to be doubted that Todd v. Gee and other 
more récent décisions correctly déclare the true doctrine upon the sub- 
ject as it existed at the date of our judiciary act, in 1789, overruling, at 
least, one or two earlier cases to the contrary. 

In Person v. Sanger, 8 Fed. Cas. 1165 (No. 4,751), it was distinctly ad- 
judged that courts of equity will not entertain jurisdiction of a suit for 
damages arising out of fraud, where damages are the sole object of the 
bill, the remedy at law being complète. ïhis proposition is conceded 
by the plaintiff's eminent counsel. It was further adjudged in this 
case that, where relief is sought which can be had only in equity, and 
damages are claimed as ineidental to that relief, equity, having proper 
possession of the cause for relief that is purely équitable, to prevent a 
multiplicity of suits will proceed to détermine the whole cause. The 
opinion makes it clear that this jurisdiction to grant ineidental relief, 
which is légal in its nature, is exercised only when the équitable relief 
is granted, and not when a case for équitable relief, although stated in 
the bill, fails on the hearing. It is pointed out, also, in this case, that 
the English case of Todd v. Gee, 17 Ves. 278, materially modifies the 
opinion expressed in some earlier cases in the English courts. 
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In the early case of Russell t. Clarke's Ex'rs, 7 Crancli, 69, it was 
adjudged that on questions of fraud there was a complète remedy at 
law, and that wliere the only ground of équitable jurisdiction was the 
discovery of facts solely within the knowledge of the défendant, and 
the défendant, by his answer, disclosed no such facts, thebill should be 
dismissed, and the plaintiff permitted to assert his rights in a court of 
law. So, in Paton v. Majors, 46 Fed. 210, it was ruled that fraud, of it- 
self, would not bring a case within the cognizance of a court of equity, 
and that there must be some additional circumstances which must be 
found among those recognized as conferring equity jurisdiction; that 
an action simply to recover money upon the ground of a fraud was in- 
sufiftcient to give equity jurisdiction. !Nor can a bill be sustained 
which seeks to recover damages for a fraudulent misrepresentation 
(W^hite V. Boyce, 21 Fed. 228), or for a fraudulent conspiracy (Ambler 
V. Choteau, 107 U. S. 586, 1 Sup. Ct. 556). 

In Hipp V. Babin, 19 How. 271, the court, through Mr. Justice 
Campbell, said: 

"Nor can the court retaln the bill under an impression tliat a court of chan- 
cery is better adapted for the adjustment of the account for rents, profits, and 
improvements. The rule of the court is that when a suit for the recovery of 
the possession can be properly brought in a court of equity, and a decree is 
given, that court will direct an account as an incident in the cause. But, when 
a party bas a right to a possession which he can euforce at law, his right to 
the rents and profits is also a légal right, and must be enforced in the same 
jurisdiction. The instances where bills for an account of rents and profits 
hâve been maintained are those in which spécial grounds hâve been stated, to 
show that courts of law eould not give a plain, adéquate and complète remedy." 

This language is expressly approved and adopted in Root v. Rail- 
way Oo., 105 U. S. 213, which is now a leading case upon this sub- 
ject. 

Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, is an instructive 
case. Suit was brought to reinstate a contract for which an assign- 
nient of another contract had been substituted, and to cancel the as- 
signment on the ground of fraud in procuring the exchange, and, as 
alternative relief, to restore to the plaintif!: certain sums of money 
paid to the défendants, and for damages sustained by fraudulently 
obtaining surrender of the original contract from the plaintiff. Mr. 
Justice Gray, speaking for the court, said : 

"In the judiciary act of 1789, by which the first congress established the 
judicial courts of the United States and defined their iurisdiction, it is enacted 
that 'suits in equity sliall not be sustained in either of the courts of the United 
States in any case where plain, adéquate and complète remedy may be had 
at law,' Act Sept. 24. 1789, c. 20, § 16 (1 Stat. 82); Rev. St. § 723. Five days 
later, on September 29, 1789, the same congress proposed tO' the législatures 
of the several states the article afterwards ratified as the seventh amendment 
of the constitution, which déclares that 'in suits at common laAV, where the 
value in coutroversy shall exceed twenty dollars, tlie right of trial by jury shall 
be preserved.' 1 Stat. 21, 98. The efifeet of the provision of the judiciary 
act, as often stated by this court, is that 'whenever a court of law is compé- 
tent to take cognizance of a right, and has power to proceed to a judgment 
which affords a plain, adéquate, and complète remedy, withont tlie aid of a 
court of equity, the plaintiff must proceed at law, beeause the défendant bas 
a constitutional right to a trial by jury.' Hipp v. Babin, 19 How. 271, 278; In- 
surance Co. V. Bailey, 13 Wall. 616, 621; Grand Chute v. Winegar, 15 Wall. 
373, 375; Lewis v. Cocks, 23 Wall. 466, 470; Root v. Railway Co., 105 U. S. 
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189, 212; Killian v. Ebbinghaus, 110 TJ. S. 568, 573, 4 Sup. Ct. 232. In a very^ 
récent case the court said: 'This enaetment certainly means something; and,' 
if only declarntory of what was always the law, it must, at least, hâve been 
intended to empliasize the rule and to iinpress it upon the attention of the 
courts.' New York CuiU'uuty & IndcTunity Co. v. Memphis Water Co., 107 TJ. 
S. 205, 214, 2 Sup. Ct. 286. Accordingly, a suit in equity to enforce a légal 
right can be brought only when the court can glve more complète and effectuai 
relief, in kind or in degree, ou the equity side than on the common-law side, 
as, for instance, by compelling a spécifie performance; or the removal of a 
eloud on the title to real estate; or preventlng an injury for wliich damages 
are not recoverable at law, as in Watson v. Sutherland, 5 Wall. 74; or wherC: 
an agreement procured by fraud is of a continulng nature, and its rescission 
will prevent a multiplicity of suits, as in Boyce's Ex'rs v. Grundy, 3 Pet. 210, 
215, and in Jones v. Bolles, Wall. .'«Î4, 369. In cases of fraud or mistake, as 
under any other head of ehancery jurisdiction, a court of the United States 
will not sustain a blll in equity to ubt.ain only a decree for the payment of 
money by way of damages, when the like amount can be recovered at law in 
an action sounding in tort or for monev had and received. Parkersburg v. 
Brown, 106 U. S. 487, 500, 1 Sup. Ct. 442; Ambler v. Choteau. 107 U. S. 586, 
1 Sup. Ct 556; Litehfield v. Ballou, 114 U. S. 190, 5 Sup. Ct. 820. 

After stating that the case did not require the court to consider the 
question under what circumstances a bill showing no ground for équi- 
table relief, and x>raying for discovery as incidental only to the relief 
sought, would be open to demurrer to the whole bill, nor whether, 
if discovery were obtained, the case could be retained for the pur- 
pose of granting full relief, within the rule stated in the bocks, but as 
to the limits of which the authorities were conflicting, the court ob- 
served : 

"It is enough to say that the case clearly falls within tho statement of Chief 
Justice Marshall: 'But this rule camiot be abused by being cnn)loyed as a 
mère pretext for bringing causes, proper for a court of law, into a court of 
equity. If the answer of the défendant discloses nothing. and the plaintiff 
supports his claim by évidence in liis own possession, uuaided by the con- 
fessions of the défendant, the established rules, limiting the jurisdiction of 
courts, require that he should be dismissed from the court of ehancery, and 
permitted to assert his rights in a, court of law.' Russell v. Glarke's E.x'rs, 7 
Cranch, 69, 89. See. also, Horsburg v. Baker, 1 Pet. 232, 236; Brown v. 
Swann, 10 Pet. 497, 503." 

The decree of the circuit court dismissing the bill was affirmed, 
without préjudice to an action at law. 

Scott V. Neely, 140 U. S. 111, 11 Sup. Ct. 712, was a suit in equity 
to subject the property of the plaintiff to the payment of a simple 
contract debt, and in aid thereof to set aside as fraudulent certain 
conveyances to the wife of the debtor défendant. It was sought to 
uphold the jurisdiction to maintain such a suit in the courts of the 
United States upon the ground that the statutes of Mississippi had 
created a new équitable right in the creditor, which might be en- 
forced in the courts of the United States. The decree of the court 
below sustaining the jurisdiction was reversed, and the bill dis- 
missed, without préjudice to an action at law. The court said: 

"Ail actions which seek to recover spécifie property, real or personal, with or 
without damages for its détention, or a money judgment for breach of a simple 
contract, or as damages for injury to person or property, are légal actions, 
and can be brought in the fédéral courts only on their law side. Demands of 
this kind do not lose their character as claims cognizable in the courts of the 
United States only on their law side because in some state courts, by virtue 
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of State législation,- équitable relief in ald of the demand at law may be sought 
In tbe same action. Sueb blending of remédies Is not permlssible in the 
courts of the United States." 

Anid aswas declared in the subséquent case of Scott v. Armstrong, 
146 U. S. 512, 13 Sup. Ct. 152: 

"Tlie jurisprudence of the United States has always recognized the distinc- 
tion between law and equity, as, under the constitution, matter of substance, 
as well as of form and procédure, and, accordingly, légal and équitable claims 
cannot be blended together in one suit in the circuit courts of the United States, 
nor are équitable défenses permitted." 

It is a clear implication, I think, from well-considered cases of the 
highest authority, that where équitable relief is sought, and along 
with it also secondary or alternative relief of a légal nature, if the 
suit fails entirely as to the équitable relief sought the courts of the 
United States cannot retain the case on the equity side for the pur- 
pose of administering relief purely légal in its character, in substi- 
tution for the équitable relief. It is not sufflcient that the bill may 
présent a case for équitable relief. That this is the English rule sufli- 
ciently appears in the authorities already cited. A suggestion will 
be found in favor of a contrary proposition in a dictuni by Mr. Jus- 
tice Woodbury at the circuit in Warner v. Daniels, 29 Fed. Cas. 24(5 
(No. 17,181), while a similar suggestion in relation to the same subject, 
by the same learned judge, in Ferson v. Sanger, 8 Fed. Cas. 1,170 
(No. 4,752), points in an opposite direction. The difflculty f elt upon 
the subject obviously grew ont of the conflict in some of the earlier 
English cases. In Clark y. Wooster, 119 U. S. 325, 7 Sup. Ct. 218, 
Mr. Justice Bradley, delivering the judement of the court, said: 

"It is true that where a party allèges equitalile ground for relief, and the 
allégations are not sustained, as where a biil is founded on an allégation of 
fraud, whlch is not maintained by the proofs, the bill will be disniissed in toto, 
both as to the relief sought against the alleged fraud and that which is sought 
as incidental thereto." 

Manufacturing Co. v. Williams, 37 U. S. App. 109, 15 C. C. A. 520, 
and 68 Fed. 489, was a suit in equity for the infriugement of patents 
and for an account of damages and profits. On the facts of the case, 
the court held that inexcusable delay on the part of the plaintifif was 
such as to require a court of equity to refuse the équitable relief 
sought, which was relief through injunction, and that, the équitable 
relief having been refused, the suit would not be entertained for the 
mère purpose of an account of past damages and profits, that relief 
being légal in its nature. Judge Lurton, in giving the opinion of the 
court, said: 

"That this doctrine of courts of equity requirlng reasonable diligence as a 
condition précèdent to the exercise of their discretionary powers is applicable 
in patent cases is manifest from a considération of the nature of the relief 
sought against an infringer. Equity will not entertain a suit merely involving 
an ascertainment of damages and profits. This question was elaborately eon- 
sidered, and expressly decided, in Root v, Eailway Co., 105 U. S. 189. Equi- 
table jurisdiotion in patent cases is therefore subject to the gênerai principles 
of equity jurisprudence, and the power to grant injunctions in such cases, ac- 
cording to the provisions of section 4921 of the Revised Statutes, must be 
'according to the course and principles of courts of equity, to prevent the vio- 
lation of any right secured by patent, on such terms as the court may deem 
reasonable.' " 
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In Smith v. Bourbon Co.. 127 U. S. 105, 8 Sup. Ct. 1043, the bill 
was brouglit h\ a judgment credilor of a railroad, alleging that the 
board of commissioners of Bourbon county had subscribed to the 
stock of the raih'oad company, and had become bound to the Com- 
pany to ifisue to it bonds of the county equal to the par value of the 
stock subscribed for, and that the bonds had not been issued, and 
seeking to compel the company to assign to the complainants its 
claim against the county, and, second, a decree against the county 
ordering it to issue the bonds and deliver them to coniplainant. It was 
held that the relief sought against the railroad might be granted by 
compelling it to assign this claim to the complainant, with a right 
to sue for the bonds in the name of the company; but it was further 
adjudged that the équitable nature of the complainant's relief 
against the company furnished no ground for the support of such a 
bill in equity against the county, as the right to Droceed against the 
county and its ofïicers, to compel the issue of the bonds, was a purely 
légal right, to be prosecuted at law, and that the bill should be 
dismissed as to the county, without préjudice to an action at law. 
This case was followed and applied in Association v. Hutsell, 31 U. 
S. App. 244, 14 C. C. A. 97, and 66 Fed. 7'J9, where it was again 
held that fraud alone furnishes no ground upon which a court of 
equity will afford relief, and that, unless préventive or other équita- 
ble relief is sought, the remedy for fraud is at law. It was further 
said that such a bill, alleging fraud and asking a mère judgment for 
damages upon a transaction which was paased and afflrmed, was a 
case over which there was a want of équitable jurisdiction. See, to 
the same effect, Smyth v. Banking Co., 141 U. S. G.5G, 12 Hup. Ct. 113. 

In Dowell v. Mitchell, 105 U. S. 430, the facts were that a surviv- 
ing partner had executed a note for a debt of the firm, and, to secure 
its payment, executed a mortgage on real estate which was in fact 
the individual property of the deceased partner. Forcclosure suit 
was brought against the surviving member and administrator and 
heirs of the deceased partner. So much of the bill as sought fore- 
closure was dismissed, and decree rendered against the adminis- 
trator and surviving partner for the amount due on the notes pur- 
porting to be secured by the mortgage. The suprême court, aflfirm- 
ing so much of the decree as declared the real estate the individual 
property of the deceased partner, said: 

"When this fact was established by the évidence, the court below, sitting 
as a court of equity, had no jurisdiction to proceed in the cause. There was 
nothing on which it couid act but the promissory notes, and to enforce their 
payment the complainants had a plain, adéquate, and complète remedy at law. 
ïhe rule is that where a cause of action cognizable at law is entertained in 
equity on the ground of some équitable relief sought by the bill, which it turns 
out caunot, for defect of proof or other reason, be granted, the court is without 
iurisdiction to proceed further, and should dismiss the bill without préjudice. 
Russell V. Clarke's Ex'rs, 7 Oranch, G9; Prlce's Patent Candie Co. v. Bauwen's 
Patent Candie Co., 4 Kay & .J. 727; Baily v. Taylor, 1 Russ. & M. 73; French 
V. Howard, 3 Bibb, 301; Kobinson v. Gilbreth, 4 Bibb, 183; Nourse v. Greg- 
ory, 3 Litt. 378." 

The money decr-ee upon the note was aceordlngly reversed, with a 
direction to dismiss the bill without préjudice. 
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Without f urther s.tatement of the cases, this review must be lim- 
ited by referepce to some well-considered cases in wbich tbis dis- 
tinction between légal and équitable relief is recognized and en- 
forced. Klever v. Seawell, 22 U. S. App. 715, 12 O. G. A. 661, and 
65 Fed. 393 j In re MudsiU Min. Co., 31 U. S. App. 112, 13 G. G. A. 77, 
and 65 Fed. 647; Grether t. CorneU's Ex'rs, 43 U. S. App. 770, 23 G. 
G. A. 498, and 75 Fed. 742; McOonnell v. Society, 37 U. S. App. 213, 
16 G. G. A. 172, and 69 Fed. 113; Lewis v. Coeks, 23 Wall. 466; 
Brown t. Swann, 10 Fet. 496. 

In Klever v. Seawell it was said the phrase, "suits at common law," 
found in the seventh amendment to the constitution, preserving trial 
by jury, is used in contradistinction to equity and admiralty and 
maritime jurisprudence; adopting the language of Parsons v. Bed- 
ford, 3 Pet. 433. 

In a récent, but standard, work on Equity, the rule is laid down in 
language as foUows: 

"In England, prior to St. 21 & 22 Vict. c. 27 (commonly known as 'Sir Hugli 
Cairns' Act'), damages or compensation were decreed in favor ol' a complain- 
ant in equity only as incidental to other relief sought by the bill and actually 
granted, or where there was no adéquate remedy at law, or where some pe- 
culiar equities intervened. By that statute it is, in substance, enacted that, 
in cases of contracts, where tlie court bas jurisdlction by way of injunction 
or spécifie performance, it shall be lawful for the same court, if it shall thinlî; 
fit, to award damages to the injured party, either in addition to or in substi- 
tution for such injunction or spécifie performance. There had, indeed, been 
some décisions in England in which the right of a court of equity to decree 
compensation for the injury sustained by the nonperformance of a contract, 
in the event of the primary relief for a spécifie performance failing, had been 
recognized, and bills were net unfrequently flled in which such relief was 
prayed. But the case of Denton v. Stewart, in which that doctrine was pro- 
mulgated, was subsequently overruled, and the law was stated by Lord St. 
Leonards, in the last édition of his Treatlse on Vendors and Purchasers, to be 
against the power of the court to award compensation in such cases, inde- 
pendently of the statute." Bisp. Eq. (5th Ed.) § 4T7. 

For the same proposition, stated in a diiïerent form, see Id. § 395. 

Stebbins v. Eddy (1827) 22 Fed. Cas. 1192, 4 Mason, 414, so much 
relied on by plaintiff's counsel, is inapplicable. The language quoted 
as supporting plaintiff's contention was used in référence to the case 
of a mutual mistake as to the quantity of land in a sale by the acre, 
or a case of fraudulent misrepresentation as to the acreage. Fraud 
was a necessary élément, as the rule was stated. This is a case in 
which fraud can no longer be considered, and, furthermore, the state- 
ment was a mère dictum. Where failure or defect of title is the 
objection, and there is a complète remedy at law in an action on the 
covenant, the dictum, if sound, could hardly apply. 

The discussion of this subject of relief by way of damages or com- 
pensation in equity has been thus far somewhat in its gênerai aspect. 
I think it will sufSciently appear that in the courts of the United 
States, following in this respect the English equity jurisprudence at 
the time of the adoption of the constitution, relief by way of com- 
pensation or damages is limited maiûly to cases of spécifie perform- 
ance, and that the jurisdiction to grant such relief is and has been 
exercised in other cases only under extraordinary and peculiar cir- 
cumstances, and then only to grant ancillary relief. I hâve also re- 
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l'erred sufQciently to the distinction between "compensation" in tlils 
limited sensé and "damages" in the gênerai sensé of compensation 
for the breach of a contract. It seems to me that it can also be 
safely affirmed that, in the exercise of the limited equity jurisdietion 
in the courts of the United States, a bill which makes a case for 
équitable relief, and also in the alternative for the enforcement of a 
légal right, cannot be sustained when no part of the équitable relief 
is granted, as this would be to exercise jurisdietion over a purely légal 
demand, as to which the right of trial by jury is secured. 

I will now refer to another aspect of this case, Avhich leads to the 
same resuit. The secondary relief sought, it seems, is légal, and the 
right on which the claim is based such as grows out of the covenants 
iu the deed only, and is therefore also légal. This is an executed, 
and not an executory, contract. The purchaser is in possession under 
a deed M'ith covenant of warranty, and, so far, his possession does 
not appear to hâve been disturbcd. The right to relief on the ground 
of fraud or fraudulent misrepresentation having been lost by delay, 
éliminâtes that élément froni the case. The case, then, is one where 
a purchaser of land has taken a deed with covenant of warranty, and 
has been let into possession; and the long-established rule in Ten- 
nessee is that, in the absence of fraud or insolvency, and before évic- 
tion, he cannot, in equitj', claim rescission, resist payment of purchase 
money, or hâve purchase money refunded, on the ground merely of 
defect of title in the vendor. He must, in such cases, be left to his 
remedy at law on the covenant of warranty. Topp v. White, 12 
Heisk. 165; Earnett v. Clark, 5 Sneed, 4.'55. It was so adjudged by 
this court in the récent cases of White v. Ewing, 37 U. S. App. 305, 
16 C. G. A. 296, and G9 Fed. 451, and Jourolmon v. Ewing, 47 U. S. 
App. 679, 26 C. C. A. 23, and 80 Fed. 604. This is the gênerai rule, 
as well as the rule in Tennessee, as was declared in the last case cited. 
See, also, Andrus v. Refining Co., 130 U. S. 64<S. 9 Sup. Ct. 645.; Noonan 
V. Lee, 2 Black, 500; Patton v. Taylor, 7 How. 133. 

This is undoubtedly the gênerai rule in England, as will be seen 
from the authorities already cited, and particularly from Joliffe v. 
Baker. It is somewhat common in England for vendors to guard 
against errors and misdescriptions by an express stipulation that they 
shall not annul or defeat the sale, but that compensation shall be 
made for the différence in value. This is known as the common con- 
dition for compensation. It would happen that such a condition in 
the executory contract might not be carried into the executed con- 
tract of conveyance. The question came before the English courts 
whether such a condition could be enforced after completion of the 
sale by deed, in view of the accepted gênerai rule that, after con- 
veyance, the vendee, in the absence of fraud, must rely on the cov- 
enants in the deed. 

In 2 Dart, Vend. p. 904, the law on the subject is thus enunciated: 

"A bill ûled, after conveyance, simply for compensation in respect of defects 
in the estate, will be dismissed in the absence of an express condition for com- 
pensation, although sucb defects, accompanied by fraudulent misrepresenta- 
tion or eoncealment, may be a sround for rescinding the executed contract. 
The question of the nature and extcnt of the common condition for compensa- 
tion may be considered hère, with a view to ascertaining the circumstances 
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under which this condition may be enfprced after completlon. Tiie true tlie- 
ory of the opération of this condition appears to be as follows: Wlille the 
contract is still executory, and rescission upon ordlnary équitable grouuds is 
therefore still possible, the condition would appear simply to provide au addi- 
tional remedy, alternative to that of rescission. But rescission may become 
impossible, either by the contract having been executed, or by the purchaser 
having otherwise afflrmed the contract. In sueh cases, it is a question of in- 
tention only whether the remedy by way of compensation for the error, mls- 
statement, or omission remains, althougli the otber remedy has become Im- 
possible. It is true that where parties enter into a preliminary contract, 
which is afterwards to be carried ont by a deed, the contract becomes extin- 
guished in the deed when it is executed, and can no longer be looked at for any 
purpose. But the ordlnary contract for compensation is not one which, ac- 
cording to the interprétation which the courts hâve put upon the language 
of the parties, is intended to be carried out by the deed of conveyance. but 
continues to exist outside it. It does not merely eover the interval before the 
formai deed of the conveyance, but continues to exist after it. Tliis must be 
taken to be finally settled by the authorities. The condition for comijeusatiwi 
thus, after conveyance, gives a remedy, which would not exist in its absence.'" 

There is no allégation in this case of insolvency or other groiind 
of équitable interférence, nor is there anything in the case which 
reiiders it like that of Callis v. Cogbill, 9 Lea, 138. It would seem, 
therefore, that the only remedy left to the plaintiff is an action at 
law upon the covenant of warranty. The plaintiff's right of action 
is against the personal représentative of the deceased vendor, the 
other défendants to this bill being no parties to the deed executed, 
and their only liability as heirs at law of the deceased vendor being 
limited to the property which descended to them on the death of the 
ancestor, and which might be subjected, on proper statutory proceed- 
inge, after an unsatisfiled recovery against the personal représentative. 

The plaintiff is the victim of fraud, but in the situation in which the 
case is now found, yielding, as I must, to the authority of controUing 
cases, I am unable to bring myself to think that the bill can be sus- 
tained in this court for the purpose of administering either the pri- 
mary or secondary relief; the title and relief sought in the secondary 
aspect being both légal. 

The bill will consequently be dismissed, with costs, without préju- 
dice to an action at law, or such other suit as the plaintiff may be 
advised can be successfuUy prosecuted, except a suit for rescission like 
this. 



DINSMORE et al. v. SOUTHERN EXP. CO. et al. 
(Circuit Court, S. D. Georgia, N. D. March T, 1899.) 

1. JCRISDICTION OP FbDEEAI^ CoURTS— FeDKRAIj QUESTION. 

A suit to détermine the validity of the action of state authorities with 
référence to a tax imposed by the United States involves a fédéral question, 
and a fédéral court has jurisdictlon, wltliout regard to the citizenship of 
the parties. 

3. Internal Revenue — Suit to Enjoin Action by State Authorities— Issues. 
A suit by an express Company or its stockholders against the railroad 
commission of a state, to enjoin the enforcement of an order requiring 
the Company to pay the war stamp tax imposed by the United States ou 
its manifests and bllls of lading, without any demand on shippers for its 
payment, does not necessai-lly involve a construction of the act of congress 
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imposing the tax, as the défendants hâve no légal interest in the matter 
whieh entitles them to deinand such construction. 

3. 8amb— Enforcement ov Stamp Tax— Jdrisdiction of State Authoritibs. 

The question whether the war stamp tax imposed by the United States 
upon the manifests and bills of lading of express companies shall be borne 
by the companies or by shippers is one not within the control of the ad- 
ministrative oflicers of a particular state, and an order by a state rail- 
road commission requiring its payment by the express companies is with- 
out jurisdiction and void. 

4. SAME — POWBRS OF RArLKOAD COMMISSION UNDER StATE StATUTES. 

The statutes of Georgia giving the state railroad commission the power 
to iix rates for transportation to be charged by express companies, and im- 
posing penalties for violation of their orders, caunot be extended by con- 
struction to include authority to order an express company to pay the war 
stamp tax imposed by the United States, without demanding its payment 
from shippers, subject to the same penalties for its violation, such tax hav- 
ing no relation to the charge for transportation. 

5. JuBiSDicTioN op Fédéral Courts — Suit asainst Statb Okficeks. 

Where the statutes of a state permit the validity of the action of ad- 
ministrative state officers to be brought in question by a suit against them 
in the state courts, a citizen of another state, vi'hose property rights are 
injuriously affeeted by such action, cannot be confined by such statutes to 
his remedy in the state courts, but may maintain a like suit against such 
officers in a fédéral court; and such suit is not one against the fctate. 

6. Equity JuRisDrcTioN — Prevekt»'g Multiplicity of Suits. 

Where a failure to obey an order made by a state railroad commission 
against an express company, which was unautliorized and void, would, 
under the state statutes, subject the company, in its daily business, to 
large numbers of individual actions, and to heavy penalties, a court of 
equity lias jurisdiction of a suit to enjoin the enforcement of such order, 
on the ground that its decree will avoid a multiplicity of suits, and afford 
a more efficacious remedy than can be had at law. 

William B. Dinsmore, C. Gray Dinsmore, and William B. Dinsmore, 
C. Grray Dinsmore and Dumont Clarke, as executors of and trustées 
under the will of William B. Dinsmore, deceased, stockholders of the 
Southern Express Company, flled their bill, with the recitation of 
facts following: 

The Southern Express Company is a Georgia corporation. The plaintiffs are 
its shareholders, to the amount of $50,000. They are citizens of New York. 
The railroad commission of Georgia, by order passed the 2d of August, 1898, di- 
rected that the Soutliern Express Company pay the war stamp tax on its mani- 
fests and bills of lading required by the act of congress of the 13th day of 
June, 1898 (30 Stat. 448). By the same order the Southern Express Company 
was directed to conform therewitb without making any demand on shippers 
for the payment of the tax, and to notify the commission of its compliance in 
flve days from that date, and in default thereof the penalties of the Georgia 
statute were threatened. The complainants desired that Ihe express com- 
pany should refuse to pay the tax, and hâve the question of its liability set- 
tled by the courts, and formally requested the company to take this action. 
The company, however, decliued to comply with this request; giving as the 
reasoE therefor that it was advised not to subject itself to the i-isk of incurring 
the severe penalties imposed by the state législation, and which could be en- 
forced by the commission as threatened, and for the further reason that the 
charter and franchises of the company might be impaired by state action. 
The bill is filed against the Southern Express Company, the railroad commis- 
sion of Georgia and its members, and the attorney gênerai of the state. The 
praj'ers are that the express company be enjoined from paying the tax, and 
that the railroad commission and the attorney gênerai of the state be enjoined 
from proceedlng to enforce the penalties of the state statute. The attorney 
gênerai, representing himself and the railroad commission, demurred to the 
bill, and the cause was heard upon bill and demurrer. 
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Other facts essëntial to an understanding of the case may be ga(li- 
ered from the opinion of the court. 

Frank H. Miller and B. W. K. Miller, for complainants. 

Fleming G. du Bignon, for défendant Southern Exp. Co. 

J. M. Terrell, Àtty. Gen. of Georgia, for défendants railroad com- 
mission of Q-eorgia, its members, and himself. 

SPEER, District Judge (after stating tlie facts as above). The 
parties actually contesting in this proceeding are nonresident stock- 
holders of the Southern Express Company, on the one side, and the 
members of . the railroad commission and the attorney gênerai of 
(jeorgia, on the other. The Southern Express Company, a Georgia 
corporation, is also made a party défendant, and injunction is prayed 
against it. It may with more propriety, however, be regarded as 
party plaintiff. It was made to take a position as défendant cer- 
tainly for one reason, and perhaps for another also. It had declined 
to test in the courts the question whether the war stamp tax on its 
bills of lading and manifests is payable by the shipper or by itself. 
This was done because of the enormous penalties, of from |1,000 to 
$5,000 fine in each case, with which it was solemnly threatened by 
the railroad commission, unless in flve days it abandoned its conten- 
tion that the shipper must pay the tax, accept ail shipments, and 
itself fumish, afifix, and cancel the stamps. This is plain from the 
resolution of its directors, in which they state that "it is deemed 
expédient to comply with the orders of the railroad commission of 
Georgia in the premises, in order to avoid penalties under the laws 
of Georgia, and so clouding the company's title to its corporate fran- 
chises and rights as to embarrass its action." It is possible, also, 
that, being a résident corporation, the jurisdiction of the court hère 
may bave been questioned. The matter to be deterniined, however, 
involving the imposition of United States taxation by state author- 
ities, we may be justifled in concluding that the United States court 
lias jurisdiction concurrent with that oJÉ the state courts to hear the 
parties, whether they are citizens of this or of other states. The 
Southern Express Company, then, so far as the jurisdiction can be 
affected, might well hâve taken its appropriate position as plaintitï. 
It cannot be said, however, in view of the averments of the bill, and 
the character of the demurrer, that the express company is in a 
position embarrassing to the court in the détermination of the ques- 
tions of law presented by the pleadings. Those questions are not so ex- 
tensive as the demurrer of the commission, and the strong, ingénions 
argument of the attorney gênerai, would seem to indicate. They do 
not, for instance, render necessary a construction by the court of the 
act of congress imposing the war stamp tax, nor any clause of it. 
Indeed, there are no parties to the record whose demand for the 
construction of the clause imposing the tax must be regarded. The 
complainants do not ask it. In the brief filed by their counsel, they 
expressly suggest that the construction of the revenue act is not in- 
volved. It is true, they pray that the express company may be re- 
strained from "voluntarily complying" with the provisions of the 
order of the railroad commission directing it to furnish the stamps 
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and to pay the tax, but surely an injunction to this efïect would be 
superfluous. There was and is and will be nothing "voluntary" to 
be discovered in the action of the express company in this regard. 
It not only refused to pay the tax, but, when ordered to do so by 
the commission, complied most reluctantly, and for fear of the more 
serions impositions the commission had in store for it. Why, then, 
should the court parade its authority to enjoin the express com- 
pany not to make payments it would be delighted to escape? 

Nor can it be said that the state bas the right to ask a construc- 
tion of the act. It bas no pecuniary interest at stake. To adopt 
the language of the suprême court in a kindred case (Eeagan v. 
Trust Oo., 154 U. S. 390, 14 Sup. Ct. 1051), "There is a sensé, doubt- 
less, that the state is interested in the question, but only in a gov- 
ernmental sensé." States, however, do not enter courts in a gov- 
ernmental sensé. They cannot ordinarily be brought into court, but, 
when they condescend to come, they corne as do ordiuary litigants; 
and they are not heard unless they bave an ascertainable, deflnite 
interest in the litigation. Hère, moreover, the state is not before 
the court. The commission is hère, but the commission does not 
contend, "L'état c'est moi," as did Louis le Grande Monarque. We 
shall presently see that the commission has as little concern with the 
construction of the revenue law as the state, which is not before the 
court. It is true, the learned attomey gênerai, in his brief, states 
that the demurrer présents this question, "Does the act of congress 
levy the stamp tax upon the shipper or express company, or is it a 
gênerai or Hoating tax?" New, if the attorney gênerai of Georgia 
was the attorney gênerai of the United States, and was engaged in 
an effort to enforce the payment of the United States tax by the 
Southern Express Company, his proposition would probably require 
judicial détermination. The fact, however, that he appears in this 
case as the attorney gênerai of the state, betrays how untenable is 
his position. This revenue tax is imposed by the United States. It 
affects ail the peojjle of ail the states. It is national in its character, 
and "admits and requires uniformity of régulation and enforce- 
ment in ail of the states." It follows that its assessment, collec- 
tion, and enforcement are not within the administrative control of 
the authorities of a particular state. The respective sphères of 
action of the state and United States, to use the apposite illustra- 
tion of Chief Justice Brown in Hines v. Eawson, 40 Ga. 356, are eacli 
"as far beyond the reach of the other as if the line between them 
was traced by landmarks and monuments visible to the eye." In- 
deed, the action of the railroad commission, as recited in the bill and 
adraitted by the demurrer, is not only an appropriation of functions 
belonging exclusively to officiais of the United States charged with 
the collection of the tax, but it is an expansion of its own author- 
ity, as defined by the law of the state. This is to be found in sec- 
tion 2217 of the Civil Code of Georgia, and pro vides that ail express 
and telegraph companies doing business in whole or part in this 
state "shall be under the control of the railroad commission of 
Georgia, who shall hâve full power to regulate the priées to be 
charged • • * for any service performed by any such company 
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or persons," etc. Ail of tlie powers of the commission relative to 
railroads are extended by tliis législation to include telegraph and 
express companies. Withont quoting the voluminous enactments 
deflning the pôwers of the railroad commission, it will be enough to 
say that, like the section of the Code quoted above, so far as they 
are germane to this controversy they relate to the fixation of rates 
or priées for transportation or conveyancè. In so far as they are 
pénal in effect, under the familiar rule they must, of course, be 
strictly construed. Bearing in mind this cardinal canon of construc- 
tion with regard to pénal législation, how unprecedented seems that 
latitudinous interprétation which would make the punishment fixed 
by the statute apply to the failure of a corporation to pay a dis- 
puted stamp tax imposed by the United States upon a written évi- 
dence of shipment required by the United States. This revenue 
exaction is no part of a rate for the shipment of express matter. It 
is no part of the price for "a service rendered" the shipper. It is a 
tax for national purposes, and its payment or collection is in no 
sensé directly or indirectly within the sphère "of a state administra- 
tive board." Like the tax on distilled spirits, this is an internai 
revenue tax. Should the express company ship a package of any 
character in the absence of this stamp on the bill of lading, it would 
incur a penalty of |50. If it should accept and knowingly "remove" 
or ship a package of distilled spirits, unless it also bore the stamp re- 
quired by the lavp, it would be guilty of a crime, and its offlcers pun- 
ishable, on conviction, by imprisonment in the penitentiary. Now, has 
the railroad commission control over the shipment of an unstamped 
cask of liquor? Has it authority to direct that the express com- 
pany, and not the distiller, shall pay for and attach the stamp? Has 
it any authority to threatën the imposition of its crushing penalties 
on the express Company, and thus compel it to remove the liquor be- 
fore the tax due from the distiller has been paid? This will scarcely 
be maintained. But in either case the duty of the express com- 
pany must, of necessity, be determined by the construction of the 
United States law. The courts of the state may construe such laws, 
and make their construction effective, unless it should be appropriately 
denied by the courts of the United States, but the commission has no 
such power; ànd yet in this case it has gravely construed the act of con- 
gress, and issued its mandate accordingly. There can be no doubt 
that this is a great disadvantage to the express company in this 
state. It is denied its day in court, and cannot, without assuming 
unwarrantable hazard, proceed to test by légal proceedings the disput- 
ed question of its liability for this tax, as other express companies hâve 
done elsewhere. The commission might well hâve adopted the meth- 
od of the railroad commission of Missouri relating to the same tax. 
The Missouri commission were also of the opinion that the tax was 
payable by thé company, but in their order upon the subject they 
declared : 

"The aet referred to, however, does not definitely state by vhom the re- 
quired stamp shall be afflxed; nor, as the commissioners are informed, does 
the internai revenue departmeïit décide as regards this question. If the stamp 
must be paid for by the shipper, the aggregate charge to hlm is increased by 
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the amount paid for the stamp; and, so far as he Is concerned, there is an 
Increase in the rate. But the express companies do net hicrease their trans- 
portation rates, and claim that the stamp required has nothing to do with the 
service, but is for an entirely separate transaction, which the law requires 
shall be paid for by some one, as yet undecided, and that after the eompletion 
of this separate transaction the transportation service begins, and for which 
no more than the légal charge is made. The question to be decided is, by 
whom must the expense of the required stamp be borne? The opinion of the 
eommissioners is as before stated, but their opinion in this case is not law, 
nor would it be of any eflfect in deciding the matter. The question is now in 
the courts for settlement, and, until finally decided, must reiiiain an open one. 
Should the décision of the courts lie adverse to the express companies, and 
afterwards rates sliould be increased by them to c-over the additional expense 
incurred by reason of the tax, then the commission would hâve full jurisdic- 
tion, and, after hearing, could, if found proper, restore the old rates. As the 
matter stands, there is no increase in the rate tariffs of the express companies, 
and, as regards the question of liabihty for the cost of the stamp required. 
eommissioners décide they hâve no jurisdictiou." 

How clear, conservative, and équitable is this announcement 1 
Neither the shippers nor the company are liindered in their approach 
to the courts. No fulmination is directed at either. How is it in 
Georgia? A corporation contributing daily to the comfort and con- 
venience of thousands, and doing inuch for the advancement of the 
state, is practically excluded from the courts; or, if it should seek 
to maintain therein its conceptions of the law even for a single day 
after the flve days' grâce accorded by the commission, it is threat- 
ened with penalties which, if imposed upon its conduct of business 
for a half day, would involve it in irretrievable bankruptcy and ruin. 

It is insisted, however, by the attorney gênerai, that this court 
has no jurisdiction to grant any of the plaintiffs' prayers. The ar- 
gument is that the action of the commission complained of is merely a 
réduction of rates; whether the réduction is reasonable or not is 
exclusively to be determined by the state courts; in no case can the 
court enjoin penalty suits; that the company has an adéquate dé- 
fense at law; that in no case, except in bankruptcy, is an injunction to 
be granted by a court of the United States to stay proceedings in 
the state courts; and that this is a suit against the state. Many cases 
are marshaled in support of thèse propositions. The fundamental 
misapprehension which has led the attorney gênerai to this incorrect 
contention, and misapplication of précédents, seems to proceed from 
his omission to perceive that the action taken by the commission is not 
merely unreasonable, but is unauthorized, null, and void. Now, it 
cannot successfully be disputed that the courts are open to citizens of 
the state, to protect their property from the unauthorized action of 
oflQcials; and in many cases the suprême court of the United States has 
held that: 

"Whenever a citizen of a state can go into the courts of a state to défend 
his property against the illégal acts of its offlcers, a citizen of another state 
may invoke the jurisdiction of the fédérai courts to maintain a lilîe défense. 
A state cannot tie up a citizen of another state, having property rights within 
its territory invaded by unauthorized acts of its own ofticers, to suits for 
redress in its own courts." Smyth v. Ames, 169 V. S. 517, 18 Sup. Ct. 422, 
and authorities eited. 

The commission, then, is not above the law in either jurisdiction. 
Reagan v. Trust Co., 154 U. S. 364, 14 Sup. Ct. 1047 (Texas Corn- 
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mission Case); Tutnpike-Road Co. t. Sandford, 164 tJ. S. 592, 17 
Sup. et. 198 (Turiipike Case); Smytli v. Ames, 169 U. S. 516, 18 Sup. 
et. 418 (Nebraska Commission Case). It will be found tliat thèse 
cases, and many others cited by the suprême court in its opinions, 
afford décisive réfutation of that reasoning intended to defeat the 
plaintiiîfs' application for injunction against the commission. The 
suprême, court holds: 

That "the adequacy or Inadequacy of the remedy at law for the protection 
of the rights of one entitled upon any grouid to Invoke the powers of the 
fédéral court is not to be conclusively determlned by the statutes of the par- 
ticular state in which suit may be brought"; that "the wise policy of the 
constitution gives him a choice of tribunals"; that "stocliholders and incor- 
porations may asli a decree enjoining the illégal action of the commission, 
upon the ground that it is unreasonable, unauthorized, or is répugnant to the 
constitution of the United States" ; that "the courts of the United States sitting 
in equity can make a comprehensive decree covering the whole ground of con- 
troversy, ^nd thus avoid the multiplicity of suits that would inevitably arise 
under the statute." 

This holding is precisely in point. It is found in the invaluable 
opinion of Associate Justice Harlan in Smyth v. Ames, supra. 
There the company was, as in this case, made liable, not only to in- 
dividual process for every act, matter, or thing prohibited by the 
statute, and for every omission to do any act, matter, or thing re- 
quired to be done, but to a âne of from |1,000 to $5,000 for the flrst 
offense. It is f urther held that: 

"The transactions with thèse corporations are so mimerons and varicd that 
the interférence of equity could well be justifled upon the ground that a gênerai 
decree according to the prayers of the bill would avoid a multiplicity of suits, 
giving a remedy more certain and efflcacious than could be given in any pro- 
ceeding instituted against thé coinpnny in a court of law; for a court of law 
could only deal with each separate transaction Involving the rates to be 
charged for transportatlon. The transactions of a single week would expose 
any company questloning the validity of the statute to a vast numher of suits 
hy shippers, to say nothing of the heavy penalties named in the statute. Only 
a court of equity is compétent to meet such an emergency, and détermine 
once for ail, and avoid a multiplicity of suits, matters that affect, not simply 
individuals, but the iuterests of the entire community." 

In the same line of décisions summed up in the case just cited, the 
argument that the proceeding is against the state, and therefore 
not maintainable, is also judicially overthrown. The suprême court 
holds that thé suits are not against the state, but against certain indi- 
viduals charged vcith the administration of a state enactment, vyhich it 
18 alleged cannot be enforced without violating the constitutional 
rights of the plaintiff. 

In view of thèse repeated déclarations of the suprême court of the 
United States, it is obligatory upon this court to enjoin the enforce- 
ment of the order of the railroad commission, oppressive, as it is, to the 
Southern Express Company, and injurions to its stockholders. This 
must be done in order that the management of this business, so im- 
portant to the public, may be admitted to the judicial tribunals of the 
state and of the United States upon a footing of equality with other 
litigants. The averments of the bill, taken with the brief of counsel, 
as we hâve said, at présent- do not call for a construction of the act, 
or for the flnal détermination of the liability of the défendant com- 
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pany or of the shipper to pay it The case, indeed, is not ripe for a 
final decree. Upon this preliminary hearing the décision will there- 
fore be confined to matters distinctly in issue. The prayer for tem- 
porary injunction against the express company will be denied, and 
the railroad commission will be enjoined conformably to the prayers 
of the bill. It is not deemed necessary to enjoin the attorney gên- 
erai, for it is presumed that the eminent lawyer who is the ofQciaJ 
head of the bar of the state will, without such injunction, accord ail 
appropriate respect to the décision of the court. 



PAUISIAN COMB CO. v. ESCHWEGE et al, 

(Circuit Ck)urt, S. D. New York. Maicb 31, 1899.) 

Equitt Practicb— Taking Tbstimont— PowBn of Court to Limit. 

In the taking of proofs in equlty in a circuit court, a witness cannot be 
excused from answerlng a question beeause deemed immaterial by tlie 
coui-t, as tlie party is entitled to hâve the testimony in the record for use 
on appeal. 

On Application to Require a Witness before a Master to Answer 
a Question. 

John E. Bennett, for the motion. 
James A. Hudson, opposed. 

LACOMBE, Circuit Judge. This is another application to require 
a witness to answer a questioB propounded during taking of proofs 
in equity. As has been so often pointed out, the décision of the 
suprême court in Blease v. Garlington, 92 U. S. 1, seems controlling. 
It seems as if the information sought to be elicited were not essen- 
tial to complainant's case, nor, indeed, relevant or material to the 
issues which, according to practice, will be flrst argued, viz. validity 
of patent, construction of claim, and infrir^ement. Neverthelesa 
this court is not the final arbiter as to whether the testimony is or 
is not immaterial, and, in view of the object intended by the amend- 
ment of the sixty-seventh riile, it should obtain and préserve the 
answers for the beneflt of the appellate tribunal. Blease v. Gar- 
lington, supra. As to order of proof, it is not understo«d that the 
trial judge will be without power to enter a final decree assessing 
damages, if the évidence warrants it, without going through the 
formality of an interlocutory decree, and référence to a master. The 
question must be answered. 
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(Circuit Court of Appeals, Sixtb Circuit March 7, 1899.) 

No. 607. 

t iHjtJHCTioN— Restraining ERECTION oî' JStjisance— Sdpficienct of Evidence. 

To entltle a clty to an Injunction restrainlng a railroad compkny from 

constructlng an embankment for Its tracks, over Its own land, açross an 

Island In a river, upon the ground that such embankment will liicrea#« 

02 F.^S 
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Oie danger of overflow lu tlmes of hlgh water; the probablllty of »uçh re- 
•ult must be clearly shown. The mère posslbilky that conditions mlght 
be such that the danger would be Increased by the embankment Is not 
•ufiicleiit to authorize a court of equlty to Interfère with a use of property 
•whlch Is rightful. 
S. EcjniTT Pkacticb — Effect of Findings of Mastbr. 

In dealing with exceptions to a master's report, the conclusions of the 
master, dependtng upon confllctlng testimony, hâve every reasonable pre- 
sumptlon In their favor, and wUl hot be set aslde unless error or mlstake 
clearly appears. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 

Thls is an appeal from a decree of the circuit court of the Northern district 
of Ohio, Western division, perpetually enjolnlng the Lake Erle & Western 
Railroad Company from constructlng a solid embankment of earth, in place 
of the trestle Upon vfhich Its traek Is now laid, across an Island in the San- 
dusky river, withln the cprporate limita of tha clty of Fremont, Ohio. The 
•cause was removed from the common pleas court of Sandusky county to the 
court below by the Lake Erle & Western Eallroad Company, a corporation 
of the State of Illinois; and In the court below the clty of Fremont filed an 
amended bill, to conform to the practlce of the fédéral courts of equlty. The 
averments In the bill set forth the threatened construction of such an embank- 
ment, and stated that Its substitution for the présent trestle v?ould, in tlmes 
of ordinary hlgh water, flood the water back upon the streets, alleys, and 
honses of the clty; Interruptlng public travel, and stopplng the escape of the 
sevrage, and exposing the résidents of the clty to dlsease and great discomfort. 
The défendant railroad company answered the blU, and speclfically denled 
that the contemplated embankment would In any degree Increase the danger 
from floods to the Inhabltants of the clty of Fremont. A repllcatlon was duly 
flled, the Issues were made up, and the cause was referred to a master to 
take évidence, and report upon the question whether the building of the pro- 
posed embankment would cause the danger as alleged by the complalnant In 
its blU, and whether, if there was any danger from the embankment, it 
mlght be avolded by omlttlng part of It. The master heard the wltnesses upon 
both sldes of this question at great length, and returned, wlth hls conclusions 
and flndlngs of fact, the évidence reduced to wrltlng by a stenographer, 
amounting In ail to 1,650 prlnted pages. The master's conclusion was "that 
thé building of the embankment across sald island In the Sandusky river 
will not cause the' injuries • • * complalned of In the sald complalnant's 
bill, or any part thereof. • * • If I had any doubt on the subject, I would 
recommend the construction of a bridge span 120 feet In the clear, slmilar to 
that over Front etreet, located about the mlddle of the Island. Such a span 
would carry off ail Ice, that would not otherwlse be deflected and carrled off 
by the tralnlng dyke formed by the embankment, much better than the prés- 
ent trestlework, and would meet ail emergencles; but, as I hâve no such doubt, 
I make no such recommendatlon." 

The Sandusky river is a river 60 miles In length, emptylng Into the San- 
dusky Bay, an ëstuary of Lake Erle. The river drains a watershed of 1,200 
square miles. It enters the clty of Fremont at about the center of the south 
corporation Une, and, pursulng a course somewhat east of north, leaves the 
corporate limita at the north corporation Une, a short distance from the 
northeast corner of the clty proper. It dlvldes the clty, wlth the more popu- 
lated portion on the west. Fremont contalns about 8,000 Inhabltants. The 
main street running east and west is State street, whlch crosses the river 
at a point where the water at Ita ordinary stage is on the level wlth that of 
Sandusky Bay and Lake Erle, and Is slack water. Sandusky Bay, foUowlng 
the meanderlng of the river, Is 18 mUes from Fremont. For a distance of 
400 or 500 feet upstream from the State street bridge, at ordinary stages of the 
water, there Is slack water, and no current. Below the State street bridge 
the river wldens out, and at a distance of 1,000 feet dlvldes Into two channels. 
The main channel Is the west channel, the east channel belng much narrower. 
The two channels make the Island across whlch It is proposed to build the 
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embankment in controversy. The Lake Erle & Western road enters Fremont 
from the northeast, crosses the narrower of the two ehannels, just referred 
to, on the bridge, crosses the island upou a trestleworli, crosses the west chnn- 
uel upon a wider iron bridge, aud tlien traverses the western portion of the 
City. The locus in quo may be better understood from the following maps: 
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The second map is more accurate, in showing the parallelism of the trestle 
and the eastern branch of the river, the dimensions of the island, and the 
length and size of the small bayou on the eastfern side of the island, whieh 
enters from the north, but does not extend south to tlie river, as sliown in the 
tirst map. From a deep dam, 2% miles, upstream, soufh from the State streot 
bridge, the fall to slack water under the State stréet bridge is about 22i/à feet. 
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or 9 feet to the mile. After entering the eorporate limits, the flrst obstruction 
in the stream is tlie bridge of the Michigan & Lake Shore Railroad Company. 
A short distance below this is an old city dam, broken and not in use, and a 
short distance below the dam is the railway bridge of the Wheeling & Lake Erie 
road. There are no obstructions in the stroam between that bridge and the 
State Street bridge. The distance from the Lake Shore bridge to the State 
Street bridge is 2,700 feet. From the I^ake Shore bridge to the dam below 
it is about 400 feet, and from the Lake Shore bridge to the Wheeling & Lake 
Erie bridge about 700 feet. From the Wheeling & Lake Erie bridge to slaek 
water, a distance of about 1,400 feet, the eurrent is quite rapid. The descent 
from the surface of the water, at ordinary stage, from the Lake Shore bridge 
to the State street bridge, is about .'i feet, and from the Wheeling & Lake 
Erie bridge to the State street bridge about 31/2 feet. The Lake Shore bridge 
has two spans, with 971/2 feet for each span, and an opening in the clear of 
195 feet., There Is, in addition to this, what is called a "toe span" of the 
same width, under which there is dry ground about 6 feet above the surface 
of the water, at ordinary stage. The Wheeling & Lake Erie bridge has three 
spans, of 121 feet each, or an opening of 303 feet. Both thèse railroad bridges 
are built upon solid embankments extending across the valley of the stream. 
The State street bridge has three spans; the end spans being 85 feet in the 
clear, and the middle spau 140 feet, affording a total opeuiug of 310 feet. The 
bridge of the défendant company, in the west channel, 1,800 feet below, con- 
sists of four spans, of 132 feet each, with an opening in the clear of 528 feet. 
The floor of the bridge is 26 feet above the water at ordinary stage. In addi- 
tion to the four spans already referred to, there is a flfth span, ou the west 
side, over the Wheeling ifc Lake Erie Eailroad track, which is laid on the to]) 
of the west bank of the river. This span is 120 feet in the clear. The bridge 
across the east channel has three spans of 121 feet each, or a total opening 
of 363 feet. The bridge across the east branch is placed askew the channel. 
and the opening for the water at right angles to the eurrent is but 200 feet; 
making a total opeuiug in the two bridges under which the water passes ol' 
728 feet, at about riglit angles to the eurrent The Wheeling & Lake Erie 
track on the west bank of the river is about 11 feet above the ordinary stage 
of the water, and abaut oVs feet above the average height of the island opposite; 
so that, when the river is bank full in a flood, with tlie water up to the rail 
of the Wheeling & Lake Erie track on its west banlc, the water will be aboul 
5% feet in depth on the island, on an average. There are parts of the Third 
ward of the city of Fruniont on the east side of the river, sparsely populated, 
which are as low as the island, and some very little above it. The island 
has an extrême width of about 750 feet, and a length of 2,833 feet. The east 
pier of the west channel bridge is 500 feet from the extrême southernmosi 
point of the island, wliile the west pier of the bridge over the east branch is 
1,800 feet from the same south point of the island. The length of the trestle 
from the east side of the bridge over the western channel to the west side 
of the bridge over the eastern channel is about 1,200 feet. It is built on a 
curve. Just east of the bridge over the west channel, the trestle continues 
in the same direction as that bridge for about the length of the bridge, and 
then eurves to the northward in such a way as to make the trestle from that 
point nearly parallel with the east branch of the stream, and but a short dis- 
tance therefrom. There are 85 bents in the trestle, which is of wood; each 
bent being 12 feet wide. A little less than a mile further down the stream. 
beyond the bridge across the main channel, and about 2,000 feet below the 
end of the island, after the river has narrowed considerably, it makes an 
abrupt bend at right angles to the northeast. That is called the "B"irst 
Boyer's Bend." After running some 2,000 feet, it turns-again towards the 
north, making a second bend between high bluffs. The second bend is called 
the "Second Boyer's Bend," and is li/g miles north of Fremont. The river at 
Second Boyer's bend is about 350 feet in width. When, however, the water 
Is up to the level of the Wheeling & Lake Erie track under the bridge over 
the west channel of the Lake Erie & Western Eailroad, the width of water 
opening at Boyer's Bend is 450 feet. The surface of the water at ordinary 
stages is the same under the State street bridge and 000 feef above, under the 
Lake Erie & Western bridges, and at Second Boyer's bend. As already de- 
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scribed, at Second Boyer'g bend the hlghland cornes down nearly to the water, 
so as to make a narrow gatevay, uot exceeding 500 feet in width at any 
probable àeight of the water^ The area of space afCorded by the bridges for 
the passaga/)f water -sphen the river is bapk full at the Lalîe Brie & Western 
bridge (assuming, thus, the column of water to be 11 feet above its ordinary 
stage) is as folio ws: 

I/ake Shore & Michigan Southern. 3,000 feet 

Wheeling & Lake Erie. 4,320 feet 

State Street bridge 3,516 feet 

Two bridges of the Lake Erie & Western 9,136 feet 

Boyer's Bend 5,910 feet 

Thèse figures are made to inelude the actual depth of water to the bottom 
of the river at each point. 

The action of the water in the river can best be understood at the tinie of 
fioods by the history whieh the master gives of the varions séries of iioods 
as brought before him in testimony. He says: "Many witnesses hâve tes- 
tiâed to the number and character of so-called floods or freshets at Fremout 
from 18iO to 1897. and also as to the condition of the river and the city at 
such times, and also as to the formation of ice gorges, and the efCect of such 
gorges. The highest floods in the history of the city occurred in 1883. The 
water began rising on Saturday, February 2d, and was at its highest point on 
Sunday, about noon, and gradually receded until the following Sunday, vifhen 
it was within banks. It left the streets and alleys on the east side, and many 
streets and alleys on the west side, of the river, obstructed with ice and débris. 
Front Street, the principal business street, had two or three feet of water in it; 
and men went about in beats through the streets, as well as over vacant lots 
and the submergea 'flats south and east of the city. One woman was drowned 
in her house, which was located some distance north of the Lake Erie & West- 
ern bridge. One span of the Lake Shore & Michigan Southern Bailroad bridge, 
20 feet above the bottom of the river, was washed ont, and a number of f reight 
cars went down with thé bridge. The water ran over the banks at State street 
and Ohio avenue, and one f reight car was lodged at this point, where the water 
was four feet deep, and others were carried down through the other bridges 
to the lowlands, and points away north of the city. Mr. Judson lias indicated 
on the tracing mat) the Surface of the territory that would be affected by a 
flood, the level of which was 13 feet above datum. A good Idea can be ob- 
tained of the côùdition of things in 1883 by adding about 5 feet of water on 
top of that water datum Une. The conditions existing at the tlme of this un- 
precedented flood were such that there is no probability of its ever occurring 
again, although there is a possibility. During the winter immediately pre- 
ceding this flood there was extremely cold weather, so that the ice had frozen 
to a thickness of 22 to 24 inches where the water was slack; and the ground, 
too, was frozen to a great depth, so that it was practically impervious to water. 
Some time during Saturday, on the 2d, the rain fell, but was of such character 
that it froze upon the surface of the ground as it fell, until it formed a coating 
of ice half an Inch to one inch thick ail over the state of Ohio. Following that 
there was a very heavy raln and warm weather, which precipitated ail of 
the rainfall into the streanls, 'wlthout any portion being absorbed in the earth. 
The resuit was that in ail streams in the state of Ohio there was sudden and 
unexpected Hooding, and great damage was done. That flood produced the 
most sérious daniage to the city of Toledo, In its history, when the water in 
the Maumee river rose to the height of 20 feet in a few hours. This is a pe- 
culior combination of circumstances, ail of which contributed to the causing 
of the highest water which had ever been kno*n before by any of the witnesses 
who testifled, and the chances of its répétition are very remote. So-called 
floods, or extremely high waters, hâve occurred in Fremont at the following 
times: February 24, 1862; February 24, 1865; Februarj' 24, 1866 (and this 
floôd was the liext highest and most disastrous to that of 1883, and water came 
down Front street, and interfered with the business of the city); on Feb- 
ruary 16, 1867, great flood; March 7, 1868, high water, Which the witness Mr. 
tiedrick would say was a flood; and on February 12, 1881, there was high 
water. Some oî the older inhabitants also mention a considérable flood in 
1846, and another in 1849; and numerous witnesses testifled to the fact that In 
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1884 tbe river rose so tliat it overflowed tlie baiiks on the wcst side in tlip 
vicinity of May Street and Knapp street. The older witnesses say that there 
is no material différence in tlie frequency or in tlie lieiglit of fresliets and 
lilgli water along prier to 1880, when tlie Lake Erie & Western Kailroad bridge 
was built, and since that time. Almost every year when tlie iee breaks in the 
spring there are gorges formed at various points in the river. The testimony 
shows that the river is subjeet to gorges that aftect the flow of the water at 
nearly ail points from a distance above the city. above Ballville. above the 
Lake Shore Kailroad bridge, south o( the Lake Shore bridge, soutli of State 
Street bridge, north of the Lake Erie & Western bridge, but more generally 
north of State street bridge, in the shallow water at the head of the island. 
There hâve been many beavy gorges nortli of the Lake Erie & Western bridge, 
beginning upon the right side or east side of the river, on a sand bar that 
extends ont at that point, and runuing diagonally down the river to the west 
shore; and there hâve been some very disastroiis gorges, which fornietl at the 
first bend, where the river abruptly turns to the west, blocking the channel so 
eompletely that the water was forced back until it fllled the basin from the 
foothills on the one side to the foothills on the other. The Wheeling «fc Lake 
Erie Kailroad track, from the point where it crosses State street and runs into 
Front street down to the point where it diverges from Front street, running 
nortliwest, praetically constitutes the bank of the west side of the river. The 
water has probably risen higber than the AVheeling & Lake Erie tracks at 
thèse points four or five times since the year 1883. Sometimes the .Tune fresh- 
ets hâve risen higher than the banks, and hâve covered the island, but usually 
the waters that are highest are accompanied with ice and the gorging of ice. 
The tlood of 1866 caused a gorge above the State street bridge on the terri- 
tory that is now south of the Wheeling & I^ake Erie traeks. That was before 
tlie Lake Erie & Western bridges and trestle were built; and, as the water 
was practieally as high north of the Lake Erie & Western bridge as south of 
it, I flnd that the Lake Erie & Western bridges and trestles were in no sensé 
the cause ol the disasters that accompanied the floods of 1866 or of 1883. On 
the contrary, I find that, while the very large volume of water that was pre- 
cipitated in 18&3 would hâve risen higher than ever in its history l)efore, it 
was made worse by a gorge of heavy ice that formed at the first bend north 
of the Lake Erie & Western bridge, spoken of above, and which held the 
water back for several days to some extent." 

From the areas of water opening stated above, the master found that the 
west channel bridge of the Lake Erie & Western road alone would aflord pas- 
sage for ail the water, when unaccompanied by ice, which would possibly corne 
down within the channel of the river under the bridges above, and which would 
pass out, at second Boyer's bend, of the basin, which is made between the hills. 
The water rises upon the island, not by reason of the wave of downward flow 
in the river from the south to the north, but it rises gradually on ail sides of 
the island, and especially from low points on the east and west sides north 
from the bridge by reason of the tiUing up of the bottoms and the river below, 
between the island and second Boyer's bend. The master found that m such 
floods there was practieally no current over the island, that a strong current 
was in the two channels to the east and west of the island, and that the slight 
current upon the island was sometimes in one direction, and sometimes in 
another, by reason of an eddy forming at the north end of the island by the 
confluence of the two channels of the river at that point. The February 
freshets are usually accompanied by iee. By reason of the slack water under 
the State street bridge and below, the ice freezes quite thick, and in some of 
the shoal places freezes to the bottom. As the loose and broken ice is brought 
down through the narrow and more rapid part of the stream, and strikes the 
slack-water iee, there is a tendency to form gorges; and the contention ôf the 
complainant was and is that thèse gorges form, and are in the habit of form- 
ing, to a great height, at the piers of the bridge over the west channel, and 
at the piers of the bridge over the east channel of the défendant company; 
that thèse gorges make tight dams reaching up above the banks on the west 
and east side of the river, so that the only escape for the water is through the 
trestlework upon the island, which a solid embankment would entirely prevent, 
and thus greatly increase the flood of the water back upon the lower part of 
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the cIty. The master found that Ice gorges form at the shoal places In the 
river, thàt the water under the bridges of the défendant company was deeper 
than It was àbove or below, and that the formation of a gorged dam at either 
bridge was very Improbable; The master sald: "The testlmony is clear that 
the gorgés usually begln to form north of the State street bridge, at the shal- 
low ground above the head of the Island ; that they then break up and move 
■out as the water rises, pile up higher as the lee accumulâtes ; but that they 
flnally move dOWn the river, sometimes passlng out at onechannel, sometlmes 
the other. Sometimes the gorge begins when the thick Ice below State street 
breaks In wide cakes, and floats down to the west bank, and swings around 
against the piers of the west bridge, and thus holds back the Ice that fol- 
lows. Usually such gorges as thèse pass out before the water rlses as high 
as the island; but the proof is that the gorges that hurt form on the sand bar 
that puts out from the island on the north side of the bridge, and resting 
against the thick ice from the dam, wlth Its points of résistance runnlng down- 
stream, lateraliy to the opposite bank. And at such tlmes that portion north 
of the bridge fiUs wlth fleld ice, and baCks up to the bridge, where the piers 
fortify the points of résistance; and then the Ice Is gorged and forced up 
against the piers upon the banks and on the head of the island, and the accu- 
mulatlng ice floats around to the east channel, and fills It wlth fleld or float- 
ing ice; and thé gorges that do most harm form at or below the docks, and 
near the point where the river turns at almost right angles to the west. The 
proof shows that such a gorge formed there in 1866, and in 1883, and that it 
was so dense and flrm that the main body of water passed over Rawson's 
flats, north of the Port Clinton or Dock road, to Boyer's second bend, the only 
and direct point of exlt." Agaln the master says: "Now, the fact is that 
sometlmes, when the water rises high enough, the ice accumulâtes in the space 
Bouth of the trestle and bridges, and, floatlng on top of the water, rests against 
the piers and trestle, and that sometimes it fllls this space, but does not extend 
over the Island beyond the north end of It. * • » It is absurd to suppose 
that ice would pass through the narrow spaces between the bents of the 
trestle and such openings, further limited by their dingona:l position wlth re- 
spect to the course of - the supposed current, and Whére- the surface of the 
island must always be about ten feet higher than the bottom of the river, and 
that the Ice would not pass through the space afforded by four to six spans, 
when the smooth stone piers are from 132 to 120 feet apart, and where the 
water wolild be ten feet deeper than it is on the Island. My conclusion is that 
the building of the embankment would not increase the liability of the forma- 
tion of the gorges, but would rather dimlnish such liability. When we con- 
sider the construction of thé trestle, and see that the bents are compoaed of 
five poléa or plies, and that thèse bents are twelve feet wlde, and distant from 
each other only fourteen feet, that the Une Is almost parallel wlth the east chan- 
nel, and that, In the perspective shown.by looking along the Une of the trestle, 
the south end of each bent seems to overiap the north end of the bent Immedi- 
ately beyond It, it will be seen that It is especially well formed to retaln any ice 
that may float against it,— much more so than a smooth and solld bank of earth, 
even if it be rip-rapped wlth stone, — and that such a sblld bank would faclll- 
tate the releâse of any floatlng ice that may reach It, and deflect It into the 
deeper channel, where It wlll be carrled away. To réfute this argument, réf- 
érence Is made to thé évidence of wltnesses who say that In the flood of 1883 
a continiious gorge formed along the Une of the bridges and island trestle, and 
remained there, over Sunday and the gréa ter part of Monday and Tuesday. 
No doubt, there Was some ice resting against the Une at some places, but they 
are mistaken in aupposlng that there was a continuons gorge. In 1883, at the 
time when it is sald the ice, gorges were largest, at 10 or 11 o'cloek on Sunday, 
the 2d of February, parties passed through under the west span of the Lake 
Erie & Western bridge, in clear water, clear of ice gorgés; and they say the 
western spans were clear, except floating ice. When it was highest, a num- 
ber of frelght carB from the Lake Shore bridge passed under ail of the other 
bridges, and went away down the river, where they lodged. A stereoscoplc 
View (being Exhibit No. 23), whlch was taken on Monday, when the water 
had fallen âbout two feet, shows the entire Une of bridge and trestlework 
clear of Ice* except some floatlng cakes. The conlined basin south of the Lake 
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Erie & Western bridge, no doubt, gets filled up witli ice that floats down 
against the trestle and against the piers, and, being pressed by more ice from 
above, soon fiUs this space, and thus presses it up on the sides of the banlis, 
and on the island above the water level; but there is never a time when the 
greater volume of water does not pass under, over, or through this ice. 
* * * The second point relied upon is stated in certain hypothetical ques- 
tions put to adverse witnesses by complainant's counsel: First. If both the 
west channel and the east ehannel are filled with ice, so that no water passes 
through, would not the island then afford the only outlet for the water and iceV 
It is erroneous to assume that there is ever a time when there is no water 
passing through the channels. It either goes under or over the ice below, aud, 
when the water rises to a height that would overflow the banks, the channels 
are not filled, and the trestlework open." 

The learned judge on the circuit sustained the exception to the nmster's 
report, as to his conclusion of fact. The court said in the course of the opin- 
ion: "In my judgment, a railroad company should not be permitted to build 
a dam across a stream of water running through a city, unless it is certain 
beforehand that the structure will not fiood the streets and propcrty of the 
inhabitants of the city. * • * It was conceded by the learned and .ilways 
frankly-dealing counsel for the défendant in the very beginning of this case, 
that if the time should ever corne when the spaces between the spans of the 
bridges across the two ordinary channels would become engorged with ice, 
and there should be a solid embankment across the island, then it would resuit 
in a complète dam across the Sandusky river within the tovvn of Fremont, 
and might occasion an overflow of its streets, alloys, and property; but his 
contention was and is that the space ways in the bridges on either side of the 
island are all-sufflcient to carry off the water of the Sandusky river at anj- 
time, and that there is no reasonable probability that such an engorgement of 
thèse space ways by ice will occur to bring about the disastrous results indi- 
cated. I think this proof falls far short of sustaining this contention. There 
seems to hâve been a disastrous engorgement In the flood of 1883; and, while 
it must be admitted that a rarely occurring and exceptional flood should not 
détermine the rights of the parties, depending mostly upon average and ordi- 
nary conditions, we eannot overlook the circumstanee of that extraordinary 
flood in determining the question we hâve hère, nor what may be a danger of 
throwing an embankment across the island, when there is only a matter of 
choosing one form of structure rather than another, and of additional expense 
in substituting flrst-class trestles for embankments. The fact that the rail- 
road Company bas always maintained an open-space trestle across this island 
Is another circumstanee that seems to the court to corroborate the contention 
of the plaintiffs that the closing up of thèse spaces would eudanger the flooding 
of the town. It is proposed now to make a change in this respect; and it 
seems to the court that the citizens of the city may well be apprehensive that 
the change will be detrimental to them, object to it, and insist that the railroad 
Company shall not make the change unless it be certainly shown that there 
is no danger of unduly obstructing the flood waters. I do not agrée with the 
master that this proof shows such a certainty; nor do I agrée with counsel 
for the défendant that the railroad company has a right to make the change 
unless the city can show conclusively that the embankment will produce a 
flood. The danger of a flood is obvions. It is the natural resuit of damming 
up the water ways of a stream. It is proposed hère to make an embankment, 
which may become a complète dam by the freezing up and engorgement of the 
ordinary channels on either side of the island, already partially obstructed by 
the bridge structures of the défendant company. The physical surroundings 
and climatic conditions are of a character that indicate danger from Ice gorges 
at the bridge structures and above them. The sluggish, almost dead-water, 
conditions of the ordinary currents in the Sandusky river thereabouts further 
indicate that in times of péril by flood every inch of space for carrying off the 
water is needed. Ordinary prudence demands that as much space shall be 
left as possible. It is upon the right of the city to insist upon the compliance 
with the ordinary rules of prudence, and upon its reasonaljle ajiprehension of 
danger from obstruction of the natural flood ways, either around the island or 
over it, that the maintenance of this injunetiou dépends, rather than any estab- 
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lished certainty that a flood would occur If tliis enibankment were coustructed. 
Too heavy a burden Is sought to be put iipon t!ie plaintifï, when it is cou- 
tended that it must be demonstrated by the proof tliat tlie flood will take place. 
It is only necessary to show that there is reasonable danger of its taking place, 
to entitle the city to this injunction. It is not the t'ault of the master that the 
proof in this case, and his considération of it, hâve seemingly drltted upon tlie 
supposed necessity of demonstrating the occurrence of a flood if the embauk- 
ment be allowed. But what has taken place before the master. by its very 
voluminousness, convinces me that the danger of flooding the town of Fre- 
mont, by the proposed enibankment, does exist. I do not say that the proof 
shows that floods will occur, but it certainly does not show that they may not 
occur; and the danger remains the same, whether the conditions shall ever 
arise that bring about a flood or not. The possible occurrence of sueh condi- 
tions is sufllcient, in my judgmeut, to maintain the injunction. Haviug reached 
this conclusion, I do not deem it necessary to specitically rule upon eacli of the 
forty-two exceptions tb the master's report. The whole controversy turus upon 
the ultimate conclusion of the master that the enibankment will not cause the 
injuries apprehended by the plaintifC. But, by whatever process of reasouing 
upon the proof he has drawn this conclusion, It seenis to the court only a mat- 
ter of his opinion agreeing with the opinion of the witnesses who think as he 
thinks about the eft'ect. under the laws of hydraulies, of the conditions found 
in the proof. The master may be right about this, but he also may be wrong; 
and the danger that he may be wrong is shown abundantly by the testimony 
of other witnesses, who disagree witli those whom the master believed. And 
so I say again that the very existence of the confliet of opinion démons tra tes 
the danger, and that is sutïicient to maintain this injunction." 

W. H. H. Miller and James Hunt, for appellant. 
B. S. Garv'er and George Kinney, for appellee. 

Before TAPT and LUETON, Circuit Judges, and CI^VRK, District 
Judge. 

TAFT, Circuit Judge (after stating tlie facts as above). Were the 
city to be flooded by reason of tlie érection of the embanliiment by 
the défendant railway company upon the island, the municipal corpora- 
tion and the private persons injured would hâve an action against the 
défendants, which at common law would hâve been trespass on the 
case for a private nuisance. In English courts of equity it was, for a 
long time, laid down as a rule in such cases that until the right of the 
complainant was deflnitely established by an action at law the extraor- 
dinary remedy of injunction would not be granted by the chancellor. 
Carlisle v. Cooper, 21 N. J. Eq. 576. The strictness of this doctrine 
has, in modem years, considerably abated, especially in this country; 
and where the right to object is clear, and the injury threatened is obvi- 
ous and clearly proven, injunction has been deemed a proper remedj', 
even without a judgmeat at law, to prevent an injury which in its na- 
ture would be irréparable, and not to be adequately compensa ted in 
damages. It is clear, and, indeed, is admitted, in this case, that if the 
érection of the embankment as proposed will substantially add to the 
flooding of the waters over the streets, alleys, and houses of the city in 
times of freshets or flood, the injuries threatened are, within the mean- 
ing of the law, irréparable, and not to be adequately compensa ted in 
damages. But it is well settled that an injunction does not issue in such 
cases unless the probability of danger is clearly shown, and the exist- 
ence of the nuisance clearly made out upon determinate and satisfac- 
tory évidence, and that in no case will the chancellor interfère by in- 
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junetion where the nuisance souglit to be abated or restrained is event- 
ual or contingent, or where tlie évidence is conflicting, and the injury to 
the public, or to the individual complaining, doubtful. Hahn v. 
Thornberry, 7 Bush, 403; Story, Eq. Jur. § 924; Duniesnil v. Dupont. 
18 B. Mon. 800; Konayne v. Loranger, 66 Mich. 373, 33 N. W. 840; 
Blatchford v. Dock Co., 22 111. App. 376; Hutchinson v. Thompson, 
9 Ohio, 52; Avery v. Fox, 2 Ped. Cas. p. 245 (No. 674); Thornton v. 
Grant, 10 E. I. 477; Railroad v. Ward, 2 Black, 485; Spangler v. 
City of Cleveland, 43 Ohio St. 526, 3 N. E. 365. No différent rule 
is laid down in City of Dayton v. Robert, 8 Ohio Cir. Ct. E. 649, upon 
which complainant relies, because the case there was heard upon a 
demurrer to the pétition, and did not involve the question of burden 
of proof. In this case the défendant corapany is conceded to be 
the owner of that part of the island upon which its trestlework stands. 
In ordinary stages of water the trestlework stands upon dry land. 
The island has upon one side of it a channel varying frora 300 to 
500 feet in width, and on the other side a channel varying from 200 
to 250 feet in width. Before the city can obtain an injunction pre- 
venting the railroad company from using its own land as it chooses, 
we are of opinion that the burden is u^wn tlie city to show clearly 
that the érection of the proposed embankment will probably increase 
materially the damage which floods in the stream always do to the 
streets and alleys and some of the liousos thereof. An examination 
of the opinion of the court belovv in sustaining the exceptions to the 
master's report seems to show that the court regarded tlie burden of 
proof as upon the défendant to gihow that the érection of the em- 
bankment would not injure the city. In this, it seems to us, the court 
erred. A refusai of a perpétuai injunction in this instance does 
not estop the city, or any of its inhabitants, from bringing an action 
at law to recover damages and to abate the nuisance, if the érection 
of the embankment hereafter prove to be injurions. At least, such 
efifect may be avoided by inserting the words in the decree, as the 
défendant suggests, that the refusai to grant the injunction shall be 
without préjudice to any action at law which may thereafter be 
brought in respect of damages arising from the embankment, and to 
abate the alleged nuisance. The master was several weeks in taking 
the évidence upon the one point in issue. The évidence was ail oral. 
The witnesses came before the master. He, after fréquent examina- 
tions of the locus in quo, had a much better opportunity than the 
court below or this court to judge of the weight to be accorded to 
the évidence of each witness. It is a settled rule in the fédéral 
courts that, in dealing with exceptions to a master's report, the con- 
clusions of the master, depending upon conflicting testimony, hâve 
every reasonable presumption in their favor, and are not to be set 
aside or modifled unless there clearly appears to hâve been error or 
mistalœ on his part. Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 
894; Crawford v. Neal, 144 U. S. 585, 12 Sup. Ot. 759; Furrer v. 
Ferris, 145 U. S. 132, 12 Sup. Ct. 821; Davis v. Sc^iwartz, 155 U. S. 
631, 15 Sup. Ct. 237; Third Nat. Bank v. National Bank, 30 C. C. A. 
436, 86 Fed. 852; The Cayuga, 16 U. S. App. 577, 8 C. C. A. 188, and 
59 Fed. 483. 
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The fir'st issue of fact before the master was whether the érection 
of the embankment would increasè the height of water, during any 
flood without ice, which was likely to come down the rlTer, so as to 
throw it back further upon the streets and alleys of the city. He 
found that the water way under the two bridges was more than three 
times what it was under the Lake Shore bridge, more than double 
what it waa under the Wheeling & Lake Erie bridge, and congider- 
ably more than double what it was under the State street bridge. 
and that, although the flow of the water under the Lake Shore aud 
Wheeling & Lake Erie bridges would be more rapid than that under 
the défendant railway company's bridges, the increased head of water 
below State street would increasè the speed of the flow under de- 
fendant's bridges, and there would net be the slightest danger that 
the water would be retarded or its height raised thereby. We hâve 
examined ail the évidence on this point, and, even if tliere were no 
master's flnding in the case, we should certainly reach the same (con- 
clusion. A most cursory examination of the map, with a knowledge 
of the conditions which exist as to the rapidity of the current aiid 
depth of water, makes this an inévitable conclusion. 

The only serions question which arises on the évidence is whether 
there is any reasonable probability that, in times when the floods 
are accompanied by ice, the ice will so gorge under the two bridges 
of the défendant company as to form a dam, from behind which 
the water can only escape by flowing over the island. The most disas- 
trous flood in the history of the river, except that of 1883, was in 
1866, before the bridges of the défendant company were erected. In 
that case a gorge of ice was made at a point several hundred feet 
south of the Lake Shore bridge, and the water, overflowing the banks 
of the river, was thrown into Front street, and flowed thence down 
into the lower business part of the city, lying along the bank of the 
river on the west side. Another gorge was formed at the ûrst Boy- 
er's bend, about a half mile below the northernmost point of the 
island; and the bottoms to the west of the river and to the north 
of the inhabited part of the city were ail covered with water. In the 
flood of 1883, which was the highest flood in the history of the city, 
the flrst gorge was formed a few hundred feet north of the State 
street bridge. As the ice coming down the river struck the anchor 
ice, which was frozen to the bottom of the stream, in the shallow and 
Hlack water at that point, the gorge was of sufficient height and 
strength to hold back the water for a short time, so that the level of 
the water below the gorge was higher than that above it. But as 
the water came down in greater force the gorge broke away, and was 
carried under the defendant's bridge down to the First Boyer's bend, 
where another gorge was formed, of great height and strength. The 
water rose 5 feet higher than it ever had risen before, to a point 18 
feet above the datum, an arbitrary point flxed by the city authorities, 
being about 1 foot below the surface of the water at ordinary stage un- 
der the bridge of the défendant. There is much évidence adduced by 
the complainant to show that there was a heavy gorge under both of 
the defendant's bridges, and that this gorge extended across both 
bridges and across the trestlework, and banked up the water so that it 
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was a number of feet higher on the south side than on the north side. 
The master finds that the witnesses to this condition of affaira did not 
hâve the opportunities for observation. We hâve examined the évidence 
with care upon this point, and we agrée with the master that there 
were no such gorges as are described by the witnesses for the complain- 
ant at the two bridges, and at the trestlework, in the flood of 1883. 
The circumstances which the master cites to show the faet to be other- 
wise seem to us conclusive upon this point. The évidence of persons 
who went under the bridge in boats; the fact that freight cars during 
the high water were carried down the river, and passed between the 
piers of the west bridge, across the main cliannel; the fact that 
the photograph taken the next day after the highest point of the 
flood discloses no such gorge, — are not to be overcome by the indef- 
inite statements of witnesses, many of them not yet more than 40 
years old, as to an event 14 years before, esijccially when those wit- 
nesses are expressly contradicted by older and more experienced ob- 
servers. It is perfectly clear, and it seems to us that tlie master 
demonstrates it, that the flood of 1883 was caused by the fact that the 
water had such huge volume that it could not escape from the second 
Boyei''s bend into the lalie levels beyond in time to prevent the flooding 
of the bottoms and of part of the city. The master finds that the 
two bridges of the défendant company had no efîect whatever in 
increasing the height of that fiood, and we agrée with him. It is al- 
together probable that a trestlework constructed as lightly as this 
trestlework was, if it had had an ice gorge against it as the com- 
plainant's witnesses testify, with a head of water behind it from 
three to eight feet above the water on the other side, would hâve 
been carried away. We think the weight of the évidence clearly 
supports the flnding of the master tliat such current as there is upon 
the ialand is very much less than the current in the main channels 
during the floods, and that the island is overflowed tirst at the low 
places on both sides of the bridge, and is not overflowed by the wave 
of the flood as it flrst comes down. The circumstantial évidence 
upon this point, the absence of any scouring upon the island, the 
testimony of the witnesses who own and hâve cultivated the island, 
it seems to us, entirely justify the flnding of the master. Indeed, 
there is but a single witness who testifles to the contrary among the 
complainant's witnesses. The other évidence upon wliich the com- 
plainant relies to show the présence of the current upon the island 
is the existence of a current a long distance away from the island, in 
the flats on the west side of the river, — a current the existence of 
which is entirely consistent with comparative quiet of the water 
upon the island. The truth is that, judging by the flood of 1883, 
the island does not form the safety valve from floods, as contended 
on behalf of complainant. The main body of the water passed under 
the bridges of the défendant, and not over the island, at ail times dur 
ing the flood of 1883; and while there was, doubtless, ice gathered 
at the piers and on the banks of the stream, this did not interrupt 
the flow of the water at either bridge. It is true that the master 
finds, and there is évidence to show, that there is a tendency of the 
ice to gorge at a point 600 or 800 feet below the gorge on the shoal 
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mad bar, whîcli rans eut f rom the îsland, and that this exttods across 
tM Mver, and bas a tendency to throw the water out of the channel 
of the river onto the^ bottoms to the north and wèst of the stream, 
and that this gorge bas been Itnown to extend up nearly or quite to 
the bridge. It was not the case in 1883; nor does the évidence sat- 
isfy us that at any time in the history of the river there was a gorge 
under both bridges O'f such a size and strength that the water would 
be prevented from passing on, and would need the island as a mode 
of escape. AU experts agrée' that the tendency of ice to gorge is 
at the shoal places, and the water la deeper immediately beneath 
the two bridges of défendant than at any point a considérable dis- 
tance above or below. The évidence of the complainant's expert is 
that, after maldng measurements and calculations as to the head of 
water by a formula, the accuracy of which, in conditions hère exist- 
ing, is by no means established, he ânds that if the river were bank 
full, and both channels were contracted by ice gorges closing up one- 
third of the waterway, the height of the water would be increased 
**/ioo of a foot, or 9 inches, and that, if one-half of the remainder 
of the channels were <4losed with ice, the water would be raised 
1 l'^/ioo of a foot. He proceeds upon the theory that the current on 
the island is the same as in. the channels, when the water is above 
the island. This is unsound. The master found that there was no 
probability that the channels of the river would be blocked up to 
the extent of one-third or one-half of the water way. As the water 
increases, the probability that the gorge will withstand the pressuré 
of the water decreases, The reason why the gorge at First Boyer's 
bend in 1866 and 1883 remained so long was because the water found 
an easy outlet through the very low bottoms to the second Boyer's 
bend below. The évidence does not satisfy us that any gorge under 
the defendant's bridges across the main or east branches of the river 
has ever reached such a height and such strength as to require the 
island as a means for the water to escape. The government engineer, 
who testifled on behalf of the défendant, expressed the opinion that 
the fllling of the trestle and making it a solid embankment, would 
hâve the effect of a training dike to carry the water and ice down 
through the east channel, and would facilitate the passing of the 
ice, rather than retard it. It seems to us that this is a reasonable 
view. The danger of flooding a small part of the city of Fremont is, 
of course, one that should be avoided if possible; but the remote ad- 
ditional injury or damage likely to resuit from an increase, in a flood 
of the depth varying from 12 to 18 feet, of an additional foot or 18 
inches, is not such a danger as to require the court to départ from 
well-settled rules of law in determining the rights between a munici- 
pal corporation and a railway corporation. It is to be borne in mind 
that the érection of the embankment upon the island is on the land 
of the défendant railway company, and that it does not become a 
wrong until it is shown that it will inflict injury. The maxim, "Sic 
utere tuo ut alienum non Isedas," has no application until the actual 
or threatened injury is proven. This is not a case of res ipsa lo- 
quitur. The learned judge at the circuit treated the embankment 
as a dam. If it were a dam clear across the river, then the flooding 
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back of the water to the lieight of the dain from the sides of the 
stream would be an inévitable physical resuit. But the errer is in 
the assumption that the embankment is a dam. There are two chan- 
nels, on each side of the embankment, with greatly more water way 
than is given by the bridges above, or by the banks of the river at 
Boyer's bend below; and the only possible way in which the em- 
bankment can beeome a dam is by its continuation tlirough the 
formation of ice gorges across both channels of the river at the same 
time to the height from the bottom of the river of at least 12 feet. 
The évidence does not satisfy us that this is probable, or, indeed, 
that it has ever happened. The mère possibility that it may happen 
is a contingency which does not justify the extraordinary remedy of 
an injonction. It would seem to us to be, if it did happen, so remote 
a natural cause as to come within the class of contingencies known 
as "acts of God." The learned judge at the circuit regarded the fact 
that the railroad company has ahvays maintained an open-space 
trestle across the island, as conduct signifying its fear that a solid 
embankment would be productive of injury. A much more satis- 
factory reason for the présent open trestle, it seems to us, is found 
in the circumstance that the cost of a wooden trestle was at the 
time of its érection very considerably less than the cost of fllling with 
the necessary masonry and rip-rap work. The basis for the conclu- 
sion of the learned judge at the circuit is found in thèse words from 
his opinion: 

"I do not say that the proof shows that floods will occur, but it certaiuly 
does not show that they may not occur; and the danger remanis the same, 
whether the conditions shall ever arise that bring about a flood or not. The 
possible occurrence of such conditions is sufBcient, in my judgment, to maintain 
the injunction." 

We cannot concur in this view of the law. We think the danger 
must be shown to be probable, and not merely possible, where the 
remedy by injunction is sought to be enforced. The decree of the 
court below granting the injunction is reversed, at the costs of the 
appellant, with instructions to enter a decree dismissing the bill 
for an injunction, without préjudice to the right of the complainant, 
should circumstances arise in the future justifying it, to bring an 
action at law, either for damages, or to abate a nuisance arising from 
the érection of such embankment. 



EAST ST. LOUIS CONNECTING RY. CO. et al. v. JARVIS. 

(Circuit Court of Appeals, Seventh Circuit. March 28, 1899.) 

No. 377. 

Railroad Leases — Liabilitt for Rent. 

A lease to a railroad corporation provided for a flxed annual rental, and a 
sum equal to a certain per cent, of the annual jçross earnings of the corpo- 
ration, If they exceeded a specifled sum. The W. Co. was substantially the 
owner of ail the stock of the lessee corporation. In an action by the lessor 
for the rent, the bill of complaint alleged that the W. Co., by reason of its 
ownership of tlie stock of the lessee, received ail the gross earnings of 
the latter company. of which it kept an account, and that it falsifled the 
account. Hehl, assuming the allégations as true, that the W. Co. Is not 
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liable for the rent^ the lessor havlng no légal or équitable interest in the 
, gross ea^nings themselves. 

3. BaILBOADS— COMPETIKS AND PaRALLEI, LiNES. 

ïwb belt lines of rallway were both intended principally to conuect tlie 
terminl of raUroads at East St. Louis witli the river transfers to St. Louis, 
but they were not geogràphieally parallel, and eacli one did not touch ail 
the places touehed by the other. The one road crossed ail the lines o£ 
rallway crossed by the other. They were not competing in respect to 
certain local industries, because both did not hâve access to them, but they 
did eompete In the principal business. The two lines eut rates against 
each other, and finally, to avoid loss, were put under the same manage- 
ment. Ueld parallel and competing Unes, within Const. 111. art. 11, § 11, 
forbidding thelr consolidation. ' 

3. Same— Tkn-Yeab Leask— Consoi,idation. 

A lease of a parallel and competing raUroad for 10 years is a "consoli- 
dation," within Const. 111. art. 11, § 11, so as to be forbidden. 

4. Bamb— VoiD Leases— Actions. 

A lease of a comjteting and parallel railroad, where prohibited by the 
constitution, is void ab initio, so that no action can be maintained on a 
covenant therein, notwithstanding the lessee has had the beneflt of the 
lease, since a void contract cannot be ratifled. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

The facts of this case are voluminous, and somewliat involved, 
but, for an understanding of the grounds upon which the opinion pro- 
ceeds, may be summarized as f ollows : 

The East St. Louis Connecting Eailway was organized under the gênerai 
railroad law of Illinois, in the year 1877, to construct a railroad from V'enice, 
in Madison county, to the track of the Illinois & St. Louis Eailroad & Ooal 
Company, in St. Clair county, a distance of about four miles, with power to 
conneet its track with intersecting railroads, with adjacent industries, and 
with river transfer tracks and landings. Its rallway, as it was construoted 
on July 1, 1885, the date of the leases hereinafter mentioned, did not reach 
either of the terminl named in Its charter. It was a north and soutli line, 
constructed on Front street, in East St. Louis, from the head of the island to 
the north side of Cahokia creek, Connecting the Wiggins Ferry Transfer with 
the several lines of railroad terminating on the river front of the clty of East 
St. Louis. It did not reach Venice on the north, and it had no connection at 
the sonth with the rallway of the Illinois & St. Louis Railroad & Coal Comp.'iny, 
or Its river transfer to St. Louis from the dyke south of Cahokia creek. Soon 
after the date of the leases this southerly connection was completed, and about 
1890 the road was extended north to Venice. In the year 1880 the Venice 
& Carondelet Kailroad Company was organized, under the laws of the state 
of Illinois, to construct a railroad from Venice to the village of East Caronde- 
let, in St. Clair county, and to conneet with ail railroad lines which terminate 
at or pass through the clty of East St. Louis, and to conneet with the bridge of 
the St. Louis Bridge Company across the Mississippi river, with power to ex- 
tend its rallway to the relay station in East St. Louis. Its rallway was con- 
structed on a circuitous route from Venice, on the north, around the northem, 
eastern, and southern boundaries of East St. Louis, to a junction on the south 
with the track of the Illinois & St. Louis Eailroad & Coal Company, but it did 
not at that time bave any independent connection with the river or river 
transfers; Connecting, however, with the Madison Ferry on the north by means 
of the Chicago & Alton Rallway, and at the south with the ferry at the dyke 
by means of the rallway tracks of the Illinois & St Louis Eailroad & Coal 
Company. ' 

The situation, then, was this: Prior to the leases the Venice & Carondelet 
Eailway intercepted ail railways leading to the river, and was able to transfer 
traffie from such railways over its tracks to the tracks of the Illinois & St. 
Louis Railroad & Coal Company, and to its ferry over the Mississippi river 
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at the south. The Bast St. Louis Connecting Rallway intei-cepted the lines 
of railway north of Cahokia creek, and was able to transfer the trafflc upon 
sucli raiiways from their termini to the Wiggins Ferry Company, and so 
effect the transfer to the clty of St. Louis. The completion of the southern 
extension of the St. Louis Connecting Railway to the tracks south of Cahokia 
creek allowed the transfer of cars across the Mississippi river by means of the 
ferry of the Illinois & St. Louis Kallroad & Goal Company, which was at the 
dyke. The track of the Venice & Carondelet Kailway, in connection with the 
track of the Illinois & St. Louis Eailroad & Coal Company from the Junction 
of the two roads to the river, made a belt around East St. Louis from Venice 
on the north to the dyke on the south, and this belt crossed and conneeted 
with every railroad terminating at East St. Louis, with transfer from the dyke 
to the City of St. Louis by means of the ferry of the Illinois & St. Louis Rail- 
road & Coal Company. The extension of the East St. I^ouis Connecting Rall- 
way north to Venice, taken in connection with its southerly extension, and with 
the Venice & Carondelet Railway, made a completod girdle around the clty of 
East St. Louis. The Venice & Carondelet Railway was, in fact, constructed 
by the Illinois & St. Louis Railroad & Coal Company and in its interest, and 
was leased to the latter company, which held and operated it. 

On July 1, 1885, the Illinois & St. Louis Railroad & Coal Company leased to 
the East St. Louis Connecting Railway Company for a term of 10 years the 
Venice & Carondelet Railway, its spur tracks, and the telegraph lines from 
Venice to the dyke, with the offlees, flxtures, and terminal tracks at the dyke 
to the river incline, and the joint user of the tracks of the Illinois & St. Louis 
Eailroad between its junction with the Venice & Carondelet Kailway and the 
terminal tracks at the dyke. There were also leased three locomotives, and 
the right to use the lessor's roundhouse at the dyke. The lease provided for 
rental as follows: "Sixth. The said party of the second part agrées and cove- 
nants to pay to the said party of the flrst part, as considération for the leasing 
of ail the railroad property, above mentioned, the sum of eight thousand dol- 
lars per annum, payable in monthly installments of six hundred and sixty-six 
^«/loo dollars at the end of eaeh and every month, at the office of said party 
of the flrst part at St. Louis, Missouri. And the said party of the second part 
shall not be compelled to pay more than said eight thousand dollars per annum 
for the flrst three years of the c-ontinuance of this lease. but after that time, 
should the gross earnings of the East St. Louis Connecting Railway Company, 
from ail its business, including the earnings of ail lines and privilèges hereby 
leased (but not including the revenue derived by said party of the second part 
from the river-transfer business this day leased by the party of the flrst part 
to the party of the second part), exceed the sum of one hundred and sixty thou- 
sand dollars for any one year, then the said party of the second part cove- 
nants and agrées to pay to the said party of the flrst part for such year, in 
addition to said eight thousand dollars, a sum equal to seven per cent, of such 
gross earnings, less the sum of eight thousand dollars; and, when the gross 
earnings of said party of the second part shall exceed the sum of one hun- 
dred and seventy thousand dollars for any one year, then the said party of the 
second part covenants and agrées that it will pay for such year, in addition 
to said rental of eight thousand dollars per annum, a further sum equal to 
eight per cent, of its gross revenue from such sources, less the sum of eight 
thousand dollars; and, when the gross revenue of said party of the second 
part shall exceed the sum of one hundred and eighty thousand dollars for any 
one year, then the said party of the second part covenants to pay to the said 
party of the first part for such year, in addition to said rental of eight thou- 
sand dollars per annum, a sum equal to nine per cent, of its gross revenue, 
less the sum of eight thousand dollars. And at the end of the fourth year 
from the date of thèse présents, and at the termination of each and every year 
thereafter, an account shall be rendered by said party of the second part to 
said party of the first part of its gross earnings for said year, and the addi- 
tional rental hereby provided, if any, over and above the sum of eight thou- 
sand dollars, shall be ascertained and paid at the end of each year." The 
lessee, in addition, covenanted to pay ail taxes and assessments against the 
leased property, and an "équitable proportion" of the taxes upon so much of 
the main Une of the lessor's railroad as was made subject to joint use, and ta 
92 F.-47 
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carry out and perform the agreement made by the lessor with seven railroad 
companies naméd, whose lines terminate at the city of Bast St. Louis, which 
contracts are not in the record. The lease contained the further clause: "Fif- 
teenth. It is further stipulated and agreed that the party of the first part, its 
successors or assigns, will, at no time within the term of this agreement, en- 
gage in the business of switching cars from any Connecting raiïway for any 
purpose whatever, nor shall it permit any one operating their road to engage 
in such switching for any purpose during the term of this agreement. Any 
breach of this stipulation to operate as a forfeiture of this lease and agreement, 
if so determined by the party of the second part." 

On the same day the parties executed a second lease, by which the lessor 
leased to the East St. Louis Connecting Railway Company for a period of 10 
years ail of its incline, cradle, and equipments used by it in its business in 
transferring cars aeross the Mississippi river at St. Louis, with the right to 
use and operate the same upon the lessor's land, together with certain wharves 
and wharfage rights in the city of St. Louis, and also a tugboat with two 
Barges, at a rental of ,$10,000 per annum and the payment of ail taxes. This 
lease contained the followîng clause: "(6) And the said party of the first part 
covenants and agrées with the said party of the second part that for tlie period 
of ten years from and after the Ist day of July, 1885, it will not engage in or 
carry on the business of transferring railroad cars in boats or barges aeross 
the Mississippi river to or from any point at St. Louis, Missouri. Any breach 
of this covenant to work a forfeiture of this lease and contraet at the option 
of the party of the second part." The lease also provided that, upon the ter- 
mination of the lease upon the happening of any of the events stated tberein, 
the lessee shonld hâve the option to tenninate the first lease hereinbefore re- 
cited. TJnder thèse leases the East St. Louis Connecting Railway Company went 
into possession, and, as is claimed, the leased property and the property of the 
East St. Louis Connecting Railway Company were. In fact, mauaged and 
operated by the Wiggins Ferry Company, which latter company owued sub- 
stantially ail the stock of the former, and kept ail accounts connected with the 
management of the gênerai business. On September 1, 1890, the East St. Louis 
Connecting Railway Company sublet the Venice & Carondelet Railway to the 
Electric City & Illinois Railway Company for the remaining term of the original 
lease and a rental of $9,600 a year, the sublessee assuming ail the obliga- 
tions imposed in the original contraet. On April 24, 1894, the East St. Louis 
Connecting Railway Company gave notice that it would abandon ail the prop- 
erty described in the leases. and that such property would be returned to the 
lessor on the 30th day of that month. But it is claimed that such surrender 
was not fully carried out, and that a large portion of the leased premises re- 
mained in the possession of the lessee until July 1, 1895. On the ,'50th of April 
the East St. Louis Connecting liailway Company formally repudiated the leases, 
notifled its sublessee thereof, and to attorn to the complainants, and recoived 
no more rent therefor. It is claimed that the sublessee attorned to the lessor, 
and paid the $9,600 per annum until July 1, 1895, and that the lessor accepted 
such rental. 

On May 21, 1889, the Illinois «& St. Louis Railroad & Coal Company, the Ven- 
ice & Carondelet Railway Company, and three other railroad companies were 
Consolidated, under the title of the Louisville, Evansville & St. Louis Con- 
solidated Railroad Company. On January 23, 1894, in a certain suit in the 
circuit court of the United States for the Southern district of Illinois, James 
H. Wilson and E. O. Hopkins were appointed receivers of the Louisville, Ev- 
ansville & St. Louis Consolidated Railroad Company, with the usual powers 
of receivers in like cases; and on the 17th day of March, 1894, thèse receivei-s 
filed the présent bill of complaint against the Bast St. Louis Connecting Rail- 
way Company and the Wiggins Ferry Company, setting out the two leases 
which hâve been stated, and the succession of the company of which they 
were receivers to the lawful ownership of the property described in the leases, 
and that they were entitled to receive the issues, rent, profits, and beneflts of 
said contraet of lease. They aver that the Wiggins Ferry Company had some 
interest in the East St. Louis Connecting Railway Company by virtue of which 
it controlled and operated the latter, and had an interest in it, and was bound 
by the terms of the leases; and they averred that the two companies named 
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as défendants, the appellants hère, intending to defraud tlie LoiiisTille, Eyans- 
ville & St. Louis Consolidated Kailroad Company and Its receivers, particu- 
larly in the niatter of percentages due upon the gross earnings, liad, bj- a false 
and fraudulent System of bookkeepins, so manipulated the earnings arising 
from the opération of the leased premises and property as to make it appear 
that the actual earnings were less than 8160,000 per annum, and thereby fraud- 
ulently withheld from the Consolidated Railroad Company and its receivers 
an amount exceeding in the aggregate the sum of $50,000; that the Wiggins 
Ferry Company eaused its agents to fraudidently snppress and reduce the 
earnings of through trafflc, and thereby fraudulently deprived the Consolidated 
Railroad Company and its receivers of large revenues, and That the accounts 
that it kept were false and fraudulent, and that eaeh company défendant has 
refused to make a true aceount and statement of the earnings. The bill prayed 
that an aceount might be taken of the transactions of the défendants in re- 
spect to the gross earnings and the rents due by reason thereof ; tliat the same 
be fully ad,iusted, and the respective rights of the parties be asc(^rtained; and 
that the défendants be decreed to pay the complainants what shoiild appear to 
be due. The défendants in April, 1804, separately demurred to the bill. 
Thèse demurrers were overruled, and on the 30th of June, 1804, the défendants 
filed their separate aiiswers, which, denying the gênerai equity of the bill, 
averred that the Wiggins Ferry Company was in no manner bound by the 
terms of the leases, and setting up other défenses, not neeessary hère to be 
detailed. The East St. Louis Connecting lïailway Company upon the same day 
llled its plea to the bill of complaint, which is to the effeet that the Venice & 
Carondelet Raihvay and the East St. Louis Connecting Raihvay were parallel 
and eompeting lines, and that, under the constitution of the state of Illinois, 
the leases were tmlawful and void. A replication was filed »o this plea, 
testimony was taken thereon, and on the 25th day of .Jantiary, 1800, the court 
found tlie bill to be true, the answers and the plea to be untrtie, and en- 
tered an interlocutory decree, referring it to a master to take aceount of the 
money that had accrued from the .ioint opération of the railroad of the défend- 
ant the East St. Louis Connecting Railway Company and the défendant the 
Wiggins Ferry Company, and the leased property and premises described in 
the contracts of lease arising therefrom on the Ist day of .Inly, ISSS. to the 
expiration of tlie lease, .Iidy 1, 189.j, and which had accrued or might bave 
acertied thercunder if the covenants of the lease had been faitlifnlly pei'formed. 
and requiring that the défendants be compelled to produce before the master 
ail books, papcrs. and writings in their cvistoily or mider their control relating 
ta the matters at issue. On August 5, 18!)f), the niitster filed bis report, flnding 
that there was due to the complainant receivers llic sum of if03. 725.11, which 
report was duly excepted to. The exceptions were overruled. This amount is 
inade up as follows: 

X'^or rent due .f.")2.321 95 

For taxes and penalties l'2,030 IG 

For engines 2,000 00 

For tracks, inclines, eradles, etc 15.000 00 

For damage transfer property 11,800 00 

.'F»3,752 11 

It is understood that the reniai of $8,000 per annum was paid to the lessor 
until April 30, LS94, and thereafter, until the expiration of the term of the 
lease, .luly 1, 1895. it received from the sublessee the sum of .SO.OOO per annum. 
On the 26th of September, 1(S06, George T. Jarvis, who had been appointed re- 
ceiver in the place of Wilson and Hopkins, was substituted as complainant, 
and a tinal decree passed that he, as complainant, recover from the East St. 
IjOuîs Connecting lîailway Company and the Wiggins Ferry Company tlie sum 
of S93. 752.11, with interest from the date of the decree; to review which decree 
this appeal is brought. 

Charles W. Thomas, for appellants. 

Bluford Wilson and W. L. Taylor, for appellee. 

Before WOODS, JENKINS, and SHOWALTEK, Circuit Judges. 
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JENKINS, Circuit Judge, after stating thé facts as above, deliv- 
ered the opinion of the court. 

Upon this record three questions are presented for considération: 
First, is the Wiggins Ferry Company shown to be liable for the 
rental reserved by the lease? second, are the Venice & Carondelet 
and the East St. Louis Connecting Railways parallel or competing 
lines of railway? and, third, do the leases amount to a "consolida- 
tion," within the meaning of the constitution of the state of Hlinois 
prohihiting the consolidation of the stock, franchises, or property of 
parallel or competing lines of railway? Thèse questions will be con- 
sidered in their order. 

1. The bill is brought to recover rental claimed to be due upon 
the lease. The sole averment Connecting the Wiggins Ferry Com- 
pany with the transaction is that it "has some interest in the East 
St. Louis Connecting Eailway Company, by virtue of which it con- 
trols and opérâtes the said Connecting company, and has an interest 
in, and is bound by the terms of, the leases above set ont, but the 
précise nature of the relation existing between the said défendant 
companies is now unknown to thèse complainants, and in making 
up the reports of gross earnings required by the lease caused its 
agents and bookkeepers to fraudulently suppress and reduce the 
earnings of through trafflc passing over the leased premises and the 
other lines operated by the Wiggins Ferry Company"; by reason 
whereof "only one-half of the proper earnings from such through 
trafflc appeared in the account from which the annual statement 
was rendered to the said Louisville, Evansville & St. Louis Consoli- 
dated Eailroad Company as a basis for flxing the annual rent to 
become due and payable under the terms of the said contract of 
lease, • * * and by means whereof it was deprived of large 
revenues, amounting in the aggregate, for the years mentioned, to 
about the sum of |50,000, which thèse complainants are entitled to 
hâve and receive from the said défendant companies or either of 
them." It is to be observed that this is a suit founded purely upon 
the lease and to recover the rental thereby reserved. The only 
ground upon which the equity jurisdiction can be invoked or sus- 
tained is to enforce the accounting which the lease required to be 
kept of the gross earnings of the lines specified in the lease. , The 
lessor company, however, bad do équitable lien upon, or any righ't to, 
those gross earnings, or any part of them. The account of them 
which was to be kept had no function except as a measure of the 
quantum of rental to be paid under the lease. The language of the 
contract is exphcit, and leaves no room for contention in this re- 
spect. The lessee is to pay as rental the sum of |8,000 per annum 
in equal monthly installments at the end of each and every month. 
This amount of rental was absolute for the first three years of the 
lease, but thereafter, should the gross earnings of the East St. Louis 
Connecting Railway Company from ail its business, including the 
earnings of ail lines, exceed the sum of $160,000 for any one year, 
then the lessee covenanted and agreed to pay as rental a sum equal 
to 7 per cent, of such gross earnings; 8 per cent, if the gross earn- 
ings should exceed |170,000 for any one year, and 9 per cent, if it 
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exceeded |180,000 in any one year. So that the lessor company 
liad DO interest in tlie gross earnings of the leased road, or any riglit 
to their approfjriation to any particular purpose. They were the 
absolute property of the lessee, and which, so far as concerned the 
lessor, it could dispose of as it saw fit. The lessor company was in- 
deed entitled to know their amount, because the contract of lease 
required the lessee to furnish a statement of the gross earnings, 
and this because, and only because, the lessee agreed to pay as rental 
a sum equal to a certain percentage of the gross earnings. The 
amount of gross earnings was a mère standard by which to measure 
the rental which the lessee agreed to pay. The gross earnings were 
not pledged for the pajTnent of the rental, nor was any right to them, 
or any part of them, conferred upon the lessor company. The Wig- 
gins Ferry Company, it appears, was substantially the owner of ail 
the stock of the East St. Louis Connecting Eailway Company, but 
that fact does not render the former company liable for the rental. 
There was neither privity of contract nor privity of estate chargea 
or shown between the lessor company and the Wiggins Ferry Com- 
pany. The extent of its offending, and the ground upon which lia- 
bility for this rental is imputed, is this : That by reason of its own- 
ership of the stock of the East St. Louis Connecting Raîlway Com- 
pany it received ail the gross earnings of the latter company, of 
which it kept an account, and that it falsifled that account with 
respect to the through traiflc, so as to show that the lessor company 
should receive a less sum as rental than that to which it was entitled. 
We fail, however, to understand upon what principle thèse acts of 
the Wiggins Ferry Company, assiuning them to be broadly fraudulent 
as charged, could render it liable for the rental. If the lessor com- 
pany had an équitable interest in the gross earnings, and they had 
been converted by the Wiggins Ferry Company, or had been diverted 
from the purpose to which they should be applied, there would be pos- 
sible ground for the contention; but as the lessor company had no 
interest, légal or équitable, in thèse gross earnings, and must rely 
upon the covenants of the lease for the recovery of the rental re- 
served, it is not perceived that the Wiggins Ferry Company bas ren- 
dered itself liable upon those covenants entered into by another 
party, and by which it is not bound, merely because it rendered, or 
caused to be rendered, to the lessor an untrue statement of the 
gross earnings, and falsifled the standard by which the quantum of 
rental was to be measured. The decree adjudging the Wiggins Ferry 
Company liable for the rentals was theref ore erroneous. 

2. The constitution of the state of Illinois (article 11, § 11) provides: 
"Ko railroad corporation shall consolidate its stock, property or fran- 
chise with any other railroad corporation owning a parallel or coni- 
peting line." Were thèse two railways "parallel or competing Unes," 
within the meaning of this provision? They were both designed as 
belt Unes of railway, intended principally to connect the termini 
of the many railroads terminating at East St. Louis with the river 
transfers to the city of St. Louis. There was the Madison Ferry 
Transfer at the north and at or near Venice, the ferry of the Wiggins 
Ferry Company between Venice and Cahokia creek, and that of the 



742 92 FEDERAL REPORTER. 

Illinois & st. Louis Eailroad & Coal Company south of Caliokia 
creek and at the dj'ke. The one line was constructed on Front street, 
in the city of East St. Louis, near the water's edge ; the other by a 
circuitous route to the tracks of the Illinois & St. Louis Eailroad & 
Coal Company, and connected by means of the tracks of the latter 
Company with the ferry transfer at the dyke, and by another line 
of railway with the Madison Ferry at the north. The two belt 
Unes erossed and tapped ail of the varions railways north of Caho- 
kia creek, terminating at East St. Louis. The charter of each Com- 
pany made the northerly terminus of the road at Venice, and author- 
ized connection at the south with the road of the Hlinois & St. Louis 
Eailroad & Coal Company. We cannot doubt that thèse lines are 
"parallel lines," within the meaning and intent of the constitutional 
provision. The term "parallel" is not employed in the constitution 
in its merely geographical sensé. It does not mean two lines of 
railway that are equidistant from each other. That would be a 
narrow construction of the constitutional provision, which would 
defeat its purpose. It means lines of railway having the same gên- 
erai direction, and therefore likely to corne in compétition with each 
other. We also think it clear, upon the évidence and from the char- 
ters of the companies, that they were, and were designed to be, com- 
peting lines of railway. The Venice & Carondelet Eailway erossed 
ail the lines of railway which were erossed by the railway of the 
East St. Louis Connecting Eailway Company. The one company con- 
nected with the Madison Ferry Transfer on the north, and with the 
ferry transfer of the Illinois & St. Louis Eailroad & Coal Company 
on the south. The other company connected with the Wiggins Ferry 
Company, which latter company owned practically ail of its stock. 
Necessarily they would compete with each other with respect to the 
transfer to the ferry companies of cars coming to East St. Louis 
over the lines of any railway which they both erossed. It is true that, 
with respect to certain local industries, they were not competing, 
because both had not access to them; but the principal business de- 
signed was the transfer of through traftic to the city of St. Louis, and 
the one company, in connection with the ferry companies with which 
it connected, was the competitor of the other. We think this plain 
upon its face, and that no élaboration could strengthen the state- 
ment. The évidence of the case also clearly demonstrates the fact. 
It appears that in the year 1884 thèse two companies were cutting 
rates, buying business, and losing money, and upon the advice 
of a mutual friend, not then connected with eitlier company or with 
either of the ferry companies, the two companies concluded to put 
the two properties under the same management, and as a resuit 
the leases in question were made. The efîect of this transaction was 
to place thèse two belt lines under one control, giving connection 
with ail the roads entering East St. Louis and with ail the car fer- 
ries Crossing the river to St. Louis. This, of course, avoided compé- 
tition and enabled the management to establish rates and avoid the 
danger of cutting rates. The practical effect was to create a monop- 
oly, stifling compétition, and that this was designed is manifest 
from the terms of the lease. To accomplish it, required not only the 
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lease of the Yenice & Carondelet Kailway, which was built in the 
interest of and U'ased to the Illinois & Ht. Louis Eailroad & Coal 
Company, but also a lease of tlie ferry transfer of the latter Com- 
pany. This placed both the belt railways and the ferry transfers un- 
der one eontrol. In the lease of the Venice & Carondelet Kailway 
the lessor agreed that during the term of the lease it would not en- 
gage in the business of switching cars from any Connecting railway 
for any purpose whatever, nor j)ermit any one operating its road so 
to do, and in the lease of the ferry the lessor agreed that during the 
terni of the lease it would not engage in or carry on the business of 
transferring railroad cars in boats or barges across the Mississippi 
river to or from any point in t^t. Louis. It would be difificult to con- 
ceive a scheme which could more effectually stifle compétition and 
create monopoiy. 

3. Is a lease for 10 years a consolidation of the franchises or prop- 
erty, within the constitutional provision? It is contended that the 
term "consolidation" means a permanent union of the interests, man- 
agement, and eontrol of two roads, either in the formation of a new 
Company out of the consolidated one, or else by Consolidated manage- 
ment of the old ones unitedly while their distinct corporate entities 
still remained. Tbis distinction is true in the gênerai sensé in which 
one speaks of the "consolidation" of railroads. ïlie terni may also 
mean the act of forming into a more tlrm or compact mass, body, or 
System. The constitutional convention, rei)resenting the people of 
the state, sought to provide against monopolies, and to ]>reserve to 
the public the beneflt that would accrue from compétition between 
parallel or competing lines of railway. It sought for pi'actical rt-sults. 
It intended to provide that parallel or competing lines sliould con- 
tinue to be competing, and this it aimed to accomplisli by prohibiting 
the consolidation of the stock or the franchises or the property of 
any such competing lines of railway. The union of sucli lines was 
prohibited, in view of the objects sought to be accomplished. The 
term "consolidate," we think, niust be construed to hâve been used 
in the sensé of "join" or "unité." To permit two such competing lines 
of railway under a single management and a single eontrol would 
accomplish the very purpose which the constitution sought to pre- 
vent. We must hâve regard to the spirit and the object of that 
constitutional provision, and not juggle with the technical mean- 
ing of the word. The prohibition goes to the consolidation or unit- 
ing of the stock of two competing roads, or of the franchises of two 
competing roads, or of the property of two competing roads. The 
doiug of either would create the prohibited monopoiy, and either is 
within the intendment and meaning of the constitutional provision. 
Nor do we think that there is force in the contention that this union 
or consolidation was by means of a temporarv arrangement, if there- 
by that is accomplished which is prohibited by the constitution. If 
it be lawful, by means of a lease for 10 years, to consolidate and unité 
the properties of competing lines of railway, we perceive no reason 
why a lease for 99 years would not be equally valid. We cannot 
draw the line in that respect between what is permanent and what 
is temporary. Whatever produces the prohibited resuit is obnox- 
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ious to the spirit and the letter of the constitutioiial provision, and 
is illégal. We must deal with. the resuit accomplished, without re- 
gard to the means employed. It cannot be permitted that one may 
effect a prohibited resuit by indirection which he may not lawfuUy 
accomplish by direct means. We must therefore hold that the leases 
in question practically effected a consolidation of the properties of 
two competing lines, and are within the inhibition of the constitu- 
tion. Morrill v. Kailroad Co., 5o N. H. 531; Gulf, C. & S. F. Ry. Co. 
V. State, 72 Tex. 404, 10 S. W. 81; State v. Atchison & N. R. Co., 24 
Neb. 143, 38 N. W. 43. 

Thèse leases being, then, invalid, the constitution imposed upon 
railroad companies an absolute prohibition to enter into them. They 
were absolutely void from their inception. It was ultra vires the 
corporations to enter into them. Being void, the covenants con- 
tained in them were of no binding effect, and no recovery can be 
had upon them. A railroad corporation cannot lease its Une of 
railway without statutorj' power so to do. It certainly cannot when 
there is an express constitutional prohibition so to do. Thèse con- 
tracts, therefore, being prohibited, are void ab initio, and no suit 
can be maintained upon them. Thomas v. Railroad Co., 101 U. S. 
71; Pennsylvania R. Co. v. St. Louis, A. & T. H. R. Co., 118 U. S. 
316, 6 Sup. et. 1094; Central Transp. Co. v. Pullman's Talace-Car Co., 
139 U. S. 24, 11 Sup. et. 478. In the latter case it is said: "The ob- 
jection to the contract is not merely the corporation ought not to 
hâve made it, but that it could not make it. The contract cannot be 
ratifled by either party because it could not hâve been authorized by 
either. No performance on either side can give the unlawful con- 
tract any validitv, or be the foundation of any right of action upon 
it." In Bank v. Hawkins, 34 U. S. App. 423, 18 C. C. A. 78, and 71 
Ped. 369, we drew a distinction between acts of a corporation with- 
out power conferred upon it and those acts done in excess of con- 
ferred powers. We held that the latter acts were illégal as to share- 
holders, but that the corporation was liable therefor to innocent par- 
ties. The doctrine of that case, however, is shaken, if not overruled, 
by the décision of the suprême court in Bank v. Kennedy, 167 U. S. 
362, 17 Sup. et. 831. But, even under the doctrine as we declared 
it, we think the contract hère in question would be held whoUy be- 
yond the authority of the corporation to make or to perform for any 
purpose; but, whether so or not, it is our duty to conform our judg- 
mont to the ruling of the ultimate tribunal. Hère the appellee 
brings his suit upon this prohibited and void lease, and seeks to 
recover rentals due under it. He invokes the performance of a con- 
tract which is prohibited by the fundamental law of the state, and 
which neither the lessor nor the lessee had power or authority to 
make. He necessarily relies upon an illégal and void contract, and 
therefore he cannot recover. Miller v. Ammon, 145 U. S. 421, 12 
Sup. et. 884; McCormick v. Bank, 165 U. S. 538, 17 Sup. Ct. 433; 
Bank v. Kennedy, supra. In McCormick v. Bank, supra, there is a 
suggestion that in such case there may be a recovery for the value 
of that actually received and enjoyed under the illégal contract. 
■WTiether that suggestion can be applied hère, and whether jurisdic- 
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tion in equity can be sustained, are questions which we do not noM' 
consider or détermine ; the bill hère containing no apt allégation 
upon which to decree in that regard. In reversing the judgment, as 
we must, we are disposed to do so with leave to the appellee, if he 
be so advised, to move the court below to amend the bill to charge 
the appellants, or either of them, for the vidue of the use of that 
received and enjoved under the lease ; reserving, however, the déter- 
mination of ail questions not herein decided. The decree is re- 
yersed, and the cause remanded, with directions to the court below to 
dismiss tlie bill upon the merits, unless the appellee shall avail Mm- 
self of the leave allowed. 

Judge SnOWALTER took no part in the décision of this case. 



HOLLY V. nOISIESTIC & FOItEKÎX JIISSIONAItY SOC. OF THE PROTES- 
TANT EPISCOPAL CHIJltCII IX THE T'XITED STATES 
OF AMERICA et al. 

(CiiTuit Court of Appeals, Second Circuit. March 1, 1899.) 

Xo. 64. 

1. BiLLS ANTi Notes — ^Ciiecks — Roxa VmT. Holder — Equities. 

One who talces a clieck iimocently in payment of an antécédent debt of 
the drawer is a bona iide iiolder for value, and acquir(>s a perfeet title 
to the proceeds tliereof on collection, which cannot be subordinated to the 
equity of a third person, claiining that part of the deposit which was used 
to pay the check was trust funds. 

2. MiSAPPKOPRTATED Tbi:ST FUNDS — INNOCENT HOI-DF^R^ReCOVERY BY OWKER. 

Plaintiff intrusted money to his asent, to be applied to certain purposes. 
but the agent fraudulently deposited it in a bank, in his owu naine, with 
other funds of his own, and aftorwards paid out a large portion thereof 
on a legacy to défendant, who had no notice of the trust. Hcld, that de- 
fendant was an innocent holder of the money for value, and that plaintiff 
was, therefore, not entitled to recover the same from it. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Herbert Barry, for appellants. 

Arthur M. Burton and Ceplias Brainerd, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLAOE, Circuit Judge. This is a suit brought to recover cer- 
tain rnoneys received by the défendant the Domestic & Foreign Mis- 
sionary Society, etc., through the check of one Thompson, upon the 
theory that the check was paid by the misappropriation of a trust 
fund in Thompson's hands belonging to the complainant. The facts 
are thèse: The complainant eraployed Thompson as an attorney 
and conveyancer about the purchase of certain real estate, and June 
19, 1890, delivered to him a check for |12,000, with instructions to 
apply the proceeds to the payment of the purchase money. Instead 
of doing so, Thompson used the check as a crédit item in his account 
with the Union Trust Company, and misappropriated the prc<;eeds by 
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checks drawn by hira on the trust company. Among ihese cliecks 
was one dated June 20, 1890, for $15,577, payable to tlie Ofder of the 
missionary society. 

Thompson was one of the executors of the estate of James Saul, 
under whose will the missionary society was a legatee. A decree of 
the probate court having jurisdiction in the premises had been en- 
tered in Noveniber, 1889, settling the aceounts of the executors, and 
ordering payment of the legacy. Thompson's co-executor was a cler- 
gyman, and had left the administration of the estate and the control 
of the funds exclusively to Thompson; and the missionary society 
was cognizant of the facts. In the spring of 1890 the missionary so- 
ciety became urgent for the payment of the legacy, wrote several let- 
ters to Thompson about it, and also wrote to his co-executor. The lat- 
ter informed the missionary society, in substance, that the delay in 
paying the legacy was solely attributable to Thompson's dilatory dis- 
position. His patience flnally seems to hâve become exhausted, and he 
insisted that Thompson should produce the securities of the estate 
for his examination, and fixed a day for that purpose. On that day, 
before the time appointed, he received a note from Thompson, stating 
that he was going to New York to settle with the missionary society. 
The next day Thompson called at the office of the missionary society, 
and delivered to its treasurer the check for |15,577, the amount being 
the sum due as principal and interest upon the legacy. Tlie mis- 
sionary society accepted the check in payment, receipted for the 
amount to the executors, and shortly thereafter colleeted the check. 
According to the flnding of the court below, this check was, to the 
extent of $10,028, paid by the Union Trust Company out of the 
monej'S reallzed from the check of the complainant. The court below 
decreed against the missionary society for that amount in favor 
of the complainant. 85 Fed. 249. 

The proofs do not disclose any fact or circumstance tending to 
show that the missionary society supposed, when it received Thomp- 
son's check, that the check was not drawn against his own funds. 
The circumstance that the payment was made by his individual 
check, and not by that of the executors, was suggestive of irregulari- 
ties in his conduct as an exécuter, but it does not seem to hâve cre- 
ated any suspicion of his integrity, and was not calculated to do so. 
There was no impropriety in his paying a debt of the estate with his 
own funds, if he saw fit to do so. The missionary society nndoubted- 
ly received it in entire good faith. Upon thèse facts we are con- 
strained to conclude that the complainant was not entitled to a de- 
cree. 

The familiar doctrine that the bénéficiai owner of trust property 
which bas been misappropriated by his trustée is entitled to foUow 
it in a court of equity through any transmutations in which it can 
be traced, and reclaim it in its new form, not only as against the 
trustée, but also against any other person wlio has no better équita- 
ble title, applies to money which has been intrusted by a principal to 
lus agent for a spécifie use, and which the latter has diverted. In 
the case of a principal, or of any person who has a légal title, the 
money is recoverable at law by an action for money had and received 



HOLLY V. DOMESTIC <fe FOREIGN MISSIONARY SOC, ETC. 747 

(U. s. V. State Bank, 96 U. S. 35), and the interposition of equity is 
unnecessary. The old notion that money cannot be thus followed, 
because it bas no earmarks, bas been exploded; though in many 
cases where it bas been mingled witb other moneys of tbe wrong- 
doer, or been converted into other property, the praetical dlfflculty 
of identifying and following it is insuperable. Knatchbull v. Hal- 
lett, 13 Ch. Div. 6!)G; McLarren v. Brewer. 51 Me. 402; Bresnihan 
V. Sheehan, 125 Mass. 11; Van Alen v. Bank, 52 N. Y. 1; National 
Bank v. Insurance Co., 104 U. S. 54. IJpon this doctrine, undoubtedly, 
the complainant was equitably entitled to follow his money into the 
hands of the Union Trust Company, and reclaim it, until it had been 
withdrawn by Thorapson's check upon that company; and to follow 
it again through Thompson's hands into the possession of any other 
person receiving it as a volunteer or witli notice of complainant's 
rights, and reclaim so much of it as could be traced into the check. 
But the missionary society was not a volunteer. It received the 
money innocently in discharge of a debt, and good conscience did 
not require it to restore the money to the complainant on subséquent 
information of his riglits. Neither in equity nor at law in an action 
for money had and received can he vi'hose trust moneys bave been 
perverted prevail against the titie of one who bas acquired them 
bona flde and for value. He who receives money or acquires negoti- 
able paper in payaient of a debt is a holder for value, and if he re- 
ceives the money innocently, or acquires the commercial paper be- 
fore its maturity, and without notice of any inflrmity, bas a perfect 
title, wbich cannot be subordinated to the equities of any third 
person. 

In the action for money had and received, which is controlled by 
principles of equity, and in which the gênerai rule is that the plaintiff 
is entitled to recover money, which, ex aequo et bbno, the défendant 
ought to refund, there are many illustrations of the doctrine that a de- 
fendant who has received money innocently in payment of a debt is 
under no obligations to restore it, notwithstanding, as between the 
plaintiiï and the person from whom the défendant received it, it 
ought to be regarded as the money of the plaintiff. In Insurance 
Co. V. Abbott, 131 Mass. 397, the plaintiff, an Insurance company, 
paid a loss upon the order of one Abbott, the assured, to persons to 
whom the latter was indebted, and, upon discovering that the loss 
was fraudulent, brought the action against them to recover back tbe 
amount. The court held that the action would not lie, Gray, G. J., 
saying : "Thèse défendants hold no money which, ex aequo et bono, 
they are bound to return either to Abbott or to the plaintiffs." In 
Miller v. Race, 1 Burrows, 452, Lord Mansfield said: "Money shall 
never be followed into the hands of a person who bona flde took it 
in the course of currency, and in the way of his business." In Mason 
V. Waite, 17 Mass. 563, tbe court said : "It would be mischievous to 
require of persons who receive money in the way of business, or in 
the payment of debts, to look into the authority of him from whom 
they received it." In Bank v. Plimpton, 17 Pick. 159, it was held 
that money of a principal, misappropriated and lent by his agent to 
a creditor, the agent being indebted to the creditor in a larger sum, 
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and the creditor receiving the money bona flde, could not be re- 
claimed by the principal, as in a suit by the principal the creditor 
could set off the agents debt. The court said that in respect to mon- 
ey the owner could not follow it, "not only because money has no 
earmarks, but because a différent doctrine would be productive of 
great mischief." In Justh v. Bank, 5G Is^. Y. 483, the court stated 
that, if money which had been receiTcd in the regular course of 
business can be followed, "the transaction of business must be 
stopped, for no security and no précaution can guard the receiver 
from responsibility." In Stephens v. Board, 79 N. Y. 187, the court 
used the following language : 

"It would Introduce great confusion Into commercial dealings if the creditor 
who recelves money In the payment of a debt is subjected to the risk of ac- 
counting therefor to a third person who may be able to show that the debtor 
obtained it from him by felony or fraud. ïhe law wlsely, from considération 
of public policy and eonvenience, and to give security and certainty to business 
transactions, adjudges that the possession of money vests the titlc in tho 
holder as to third persons dealing with him, and receiving it in due course of 
business, and in good faith, upon a valid considération. If the considération 
Is good as between the parties, it is as good as to ail the world." 

Ever since the case of Swift v. Tyson, 16 Pet. 1, it has been the law 
of the fédéral courts that the transférée of commercial paper, who 
receives it in payment or as security for an antécédent debt, is a 
holder for value. Railroad Co. v. National Bank, 102 U. S. 14; Mc- 
Murray v. Moran, 134 U. S. 150, 10 Sup. Ct. 427. It is immaterial, 
therefore, whether the check received by the missionary society is 
treated as money or as commercial paper. In either form, as it was 
taken bona flde, and in payment of a debt, no part of the amount 
can be reclaimed by the complainant. 

The following adjudications may be cited in support of the gên- 
erai proposition: State Bank v. U. S., 114 U. S. 401, 5 Sup. Gt. 888, 
was a case in which, by the connivance of a clerk of the office of an 
assistant treasurer of the United States, one Carter unlawfully ob- 
tained from that office money belonging to the United States, and 
to replace it delivered to the clerk money which he obtained by fraud 
irom the plaintiff, the clerk having no knowledge of tlic fraud. The 
court held that the United States was not liable to ref und the money. 
In Goshen Nat. Bank v. State, 141 N. Y. 379, 36 N. E. 316, the 
défendant, in payment of moneys due from a county treasurer, re- 
ceived a draft wrongfully and fraudulently drawn by him as cashier 
of the plaintiff upon another bank, the plaintiff's correspondent. 
In an action to recover the amount of the draft which the plaintiff 
had been compelled to pay to its correspondent, the court held that. 
as the défendant had received the draft in good faith, tbe plaintiff 
could not recover. The court said : "The interposition of the draft 
raakes no différence in principle after it has been paid. It is then the 
same as if the money had been originallv paid, instead of an order 
given for its payment." Hatch v. Bank, Ï47 N. Y. 184, 41 N. E. 403, 
was a case in which a bank in good faith, in the ordinary course of 
business, and without notice, had received from a customer checks 
of third parties, obtained by bis unlawful pledge of the securities of 
the plaintiff, and the bank, pursuant to a continuing agreement 
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with the customer to tliat eiïect, applied the checks in payraent of 
au existing indebtednpss against liim. The court held that the bank 
was not liable to refund the moiiey due to the owner of the securities. 
The court said: "If, therefore, Siuith had corne with the uioney. aiid 
witli it had paid his debt over tlie counter, the amount could not liave 
been recovered by tlu; plaintiiï, although admitted to hâve beeu ac- 
tually the proceeds of the stolen certiflcate;" and added by Finch, 
J.: "I thinlv the situation was not at ail chauged because the debtor 
came with Ferris & Kimball's check, which the bank collect(>d.'' 

The case of Swift v. Williams, 68 Md. 236, 11 Atl. 835, is cited by 
the appellee as an adjudication in his favor, and as sanctioning 
the proj)osition that the équitable owner of misappropriated trust 
funds can follow them into the hands of a creditor who has taken 
them iunocently in payaient of a debt. We hâve been unable to flnd 
any other adjudication to this effect, and we regard the décision as a 
departure from principle and authority. 

The decree is reversed, with costs, and with directions to the 
court below to dismiss the bill. 
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MACKAYE et al. v. JIALLORY. 

(Circuit Court of Appeals, Second Circuit. Mardi 1, 1899.) 

Nos. 71 and 72. 

1. COSTHACT OIT EmPLOYMENT — Co>'STnUCTION. 

A contract provided that défendant, an actor, sliould give his services 
to plaiiitifl: for 10 years as an autlior and inventov, and tliat the property 
in his productions, including his time and services, should belong exchi- 
sively to plaintiff, in considération of an anuual salary of )|;5.000, and a 
proportion of profits in excess of certain amounts. The contract provided 
that plaintiff could termlnate the same at the end of any one year. Held 
to constitute a contract of employment, and not one of partnership, though 
it eontemplated a joint association in an adventure, or a séries of adven- 
tures, in which plaintiff was to contribute the capital, and défendant his 
time and services. 

2. Same— DivisiBiLiTT. 

A contract wherehy, for a certain nuniber of years, défendant agrées to 
give his services to plaintiff for a certain speclfled sum, and for an in- 
crease of compensation, iinder stated conditions, in proportion to the profits 
of tlie dramatic adventures in which the parties were to engage, Is entire, 
and not separable; and a breach thereof by défendant as to any material 
part discharged plaintiff from his obligations. 

3. Samk — Breach by Employé — Waivrr, 

Wliere, under such contract, the défendant becanie dissatisfied and aban- 
daned the employment, the tact that some time thereafter the plaintiff 
gave défendant notice of the termination of the contract as provided 
tlu'i'ein was not a waiver by plaintiiï of a previous breach of the contract 
by défendant, with an assent to the restoration of their prevlous relations; 
the notice stating that it was given "withont préjudice to any rights I 
ma y liavo arisiug from any violation by you" of the agreoment. 

Appeal from the Circuit Ctaurt of the United States for the South- 
ern District of New. York. 



750 92 FEDERAL BBEORTEK. 

Lewis Gass Ledyard, for complainant. 
E. W. Tyler, for défendant. 

Before WALLACE, LACOMBE, and SHIPMAîf, Circuit Judges. 

WALIACE, Circuit Judge. By tiie decree appealed from, it was 
adjudged that Mallory, ttie appellant, was liable to account, and was 
indebted in a considérable sum, to tlie administratrix of Maclcaye, 
under the sixtli clause of the contract entered into between Mallory 
and Mackaye July 1, 1879. 86 Fed. 122. 

By the contract, which was in writing and under seal, it was cov- 
enanted that Mackaye should dévote the whole of his time and serv- 
ices, as author, manager, actor, and director, and in any other ca- 
pacity having any connection with theatrical labor, to the employ- 
ment of Mallory, and that the entire product of his intellectual and 
physicaJ labor, together with ail copyrights and patents which he 
might obtain, should belong absolutely to Mallory, and be his exclu- 
sive property. In considération of the foregoing covenants, Mallory 
covenanted to pay to Mackaye, as full compensation for the services, 
copyrights, and inventions, an annual salary of |5,000, payable in 
equal monthly installments, and further covenanted that if, at any 
time, the profits resulting from the enterprises in which he should 
employ Mackaye should equal twice the amount, with interest, ex- 
pended by Mallory, he would at that time increase the annual salary 
of Mackaye by a sum which would be equal to one-fourth part of 
the net profits thereafter. 

By the flfth clause of the contract the duration of the agreement 
was fixed for a period of 10 years from July 1, 1879, and it was pro- 
vided that Mallory at the termination of any year during the con- 
tinuance of the contract should hâve the privilège of terminating it. 
By the sixth clause Mallory covenanted that if the agreement should 
be terminated "as herein provided for" after the total earnings from 
the enterprises should hâve amounted to a sum equal to the amount 
of money, with interest, expended in them by said Mallory, and 
there should be any cash earnings or profits in excess of such ex- 
penditures, then Mallory would pay to Mackaye, for the termination 
of the agreement and the cessation of his salary under it, a sum 
equal to one-fourth part of the said surplus. 

Acting under this contract, Mallory took a lease for the term of 
five years, with the privilège of another flve years, of the Madison 
Square Theater, expended about |90,000 in improving and fltting 
up the building, and equipped and maintained a theatrical company 
to perform there, and a traveling company to perform in other 
cities and places; and Mackaye rewrote and copyrighted a play, 
perfected and patented an invention for a double stage, assigned 
the copyright and the patent to Mallory, and entered upon the man- 
agement of the theatrical enterprises which the parties undertook. 
Thèse theatrical ventures were at the outset unprofitable, and sub- 
jected Mallory to a loss of over $16,000. Then they became re- 
munerative. Mackaye became dissatisfled, however; and in Jan- 
uary, 1881, claiming that Mallory refused to exhibit accounts and 
had violated the contract, abandoned the employment of Mallory, 
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and, as he alleged in Ms crosa bill, "elected to treat the said contract 
as rescinded and abandoned, and as no longer obligatory upon him, 
and he so notified the said Mallory." Thereafter, on July 1, 1881, 
Mallory served upon Mackaye the foUowing notice: 

"Without préjudice to any rights I may hâve arising from any violation by 
you of any provision of the agreement hereinafter mentioned, I hereby notify 
you that I terminate the agreement between us dated July 1, 18Î9; the termi- 
nation to take effect at the expiration of this day of the second year of the said 
agreement" 

By the decree of the court below it was adjudged that "Mackaye 
had no right to rescind or attempt to rescind the contract, and his 
alleged rescission was without opération or effect as such." The 
decree also adjudged that by the notice served by Mallory on Mackaye 
July 1, 1881, the contract was terminated pursuant to its terms, 
that the rights of the parties thereunder became âxed pursuant to 
the sixth clause, and that Mackaye became eiititled to receive from 
Mallory one-fourth of the cash earnings of the enterprises above the 
amount expended therein by Mallory. 

The amount adjudged recoverable of Mallory was arrived at by 
deducting from the receipts of the theatrical enterprises the ex- 
penditures of Mallory, and charging him with the value of the 
theater lease, as an asset in his hands. 

As this decree proceeded upon a cross bill, it is of no conséquence 
that the controversy introduced by the cross bill was not of équitable 
cognizance. The relief prayed by a cross bill must be équitable re- 
lief, — such, in point of jurisdiction, as it is compétent for chancery 
to give; but, subject to this rule, a cross bill is merely a dependency 
of the original bill, and authorizes the court to give affirmative re- 
lief, notwithstanding the matters upon which it proceeds would not 
confer jurisdiction of an original suit. Story, Eq. PL § 399. The 
learned judge who decided the cause was of the opinion that the 
cross bill authorized the interposition of equity, because an account- 
ing and the foUowing of the profits was the relief sought. And it 
was upon this theory, and not upon any notion that there were 
any équitable grounds for dealing with the contract upon considér- 
ations différent from those that would obtain in a court of law, 
that the relief was given. 

The contract did not create a partnership between the parties to 
it, although it contemplated a joint association in an adventure, 
or a séries of adventures, in which Mallory was to contribute the 
capital, and Mackaye his time and services, and in which the rela- 
tion between the parties was to be of a duration of 10 years, unless 
Mallory should see fit at the end of any year to terminate it. Its 
terms carefully excluded any inference of an intention to consti- 
tute the parties partners. It created between them the relation of 
employer and subordinate agent, and flxed the compensation of 
Mackaye at a speciâed salary, which under any circumstances was 
to be paid by Mallory, and which under stated conditions was to be 
increased in proportion to the profits of their dramatic ventures. 
Until Mallory should terminate it, it obligated Mackaye to dévote 
his time and talents to the service of Mallory. Such a contract ia 
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essentially a contract for service, in which the rendition of the serv 
ices during the contract period is tlie considération for tlie com 
pensation promised by tlie employer. Such contracts are entire, not 
separable, and are governed by the raie, applicable io ail entire con 
tracts, that a breach by the one partj' as to any material part com 
pletely discharges and releases the other party from his obligations, 
It is hardly necessary to cite authorities on the proposition that such 
a contract is entire. The cases of Dugan v. Anderson, 36 Md. 567 
and Cockley v. Brucker, 54 Ohio St. 214, 44 N. E. 590, are, however 
peculiarly apposite. See, also, Larkin v. Hecksher, 51 N. J. Law, 133 
16 Atl. 703; Rockwell v. Nfwton, 44 Conn. 333; and Hulse v. Machine 
Co., 25 U. S. App. 239, 13 G. G. A. 180, and 65 Fed. 864. Under such 
a contract, the party guilty of a breach cannot recover on his ex- 
press contract, because he has not executed it on his part, and the 
performance is a condition précèdent to the payment reserved; and 
he cannot recover on a quantum meruit, because an express con- 
tract always excludes an implied one in relation to the same matter. 
As is said m Olmstead v. Beale, 19 Pick. 528, "The above doctrine 
of the law of contract prevails in ail civilized countries, and is sup- 
ported by an unbroken chain of décisions in England, our sister 
States, and our own." A court of equity cannot relieve a party from 
the conséquences of his breach of such a contract, and has no more 
power to interfère with it than a court of law. 

It is apparent that the decree proceeds upon the theory that the 
breach of the contract by Mackaye was of no effect upon the rights 
of either party to it. If it was not, of course Mallory remained 
obligated to perform the covenants on his part; and, notwithstand- 
ing by Mackaye's unjustifiable conduct he was thenceforth deprived 
of the benefit of his services, he continued liable to pay him the 
contract salary until he should elect to ter-minate the contract at the 
end of some year of its life, under the sixth clause. Thus, if Mal- 
lory had not served the notice, he would hâve remained liable for the 
unexpired term under the contract to pay Mackaye an annual salary 
of at least |5,000, and one-fourth of the profits besides, if any arose 
upon the contract basis. Such a resuit would be exceedingly unjust. 
It is true that MaUory derived large returns from his enterprises 
with Mackaye, but when the contract was made it could not be 
foretold whether he would not incnr an equally large loss. The ven- 
tures contemplated were highly spéculative ones. Mackaye was sat- 
isfied with the considération secured to him by the contract, and, 
so far as the proofs disclose, would hâve realized a fair équivalent 
for what he contributed, if he had not repudiated the contract. If 
he had performed it, however, Mallory would not hâve been account- 
able to him for any such division of the profits as has been made by 
the decree. The basis of the division then would hâve been one- 
fourth of the returns after Mallory had been reimbursed double the 
amount of his expenditures. Upon this basis, there were no profits 
when Mallory gave notice of termination By the decree he is made 
accountable as thongh Mackaye had fulfllled, and he himself had 
terminated the contract under the sixth clause, and is thereby required 
to account for a very much larger portion of the returns. 
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In giving notice of termination of the contract, Mallory did not 
■waive the breach by Mackaye, much less assent to a restoration of 
their previous relations; and by the terms of tlie notice he carefully 
insisted upon liis rights. It was a wholly unnecessary act, and 
amounted to nothing more tlian signifying to Mackaye tliat their 
relations were foi-mally dissolved. We can discover no reason why 
he should be placed in a worse situation than he was before in consé- 
quence of giving it. If Mackaye had observed the contract, he would 
not hâve been entitled to any profits at the time, because none had 
accrued according to the contract basis; but, because Mallory deemed 
it courteous or expédient to give the notice, he bas been adjudged 
liable for a very considérable sum. Such a view of the rights and 
obligations of the parties is wholly inadmissible. It imposes a pen- 
alty upon the party who has lived up to the contract, and gives a 
premium for its breach to the party in default. 

As there has been no appeal from the decree by the représentatives 
of Mackaye, it must be assumed to be conclusively established that 
Mackaye's breach of contract was witliout adéquate justification. 
That being so, it must follow that Mallory was absolved from fur- 
ther performance of the obligations of the contract, and was not 
liable to account. 

ïhe decree, so far as it proceeds upon the cross bill, is accordingly 
reversed, with costs, and with instructions to the court below to dis- 
miss the cross bill and modify the decree accordingly. 



LILIENTHAL v. DlitTOKLIEB et al. , 

(Circuit Court of Appeals, Second Circuit. >Iarch 1, 1899.) 
Xo. 40. 

1. CRBDrTOKS' Suit— Dbceased Deetok— Nkcessitt of Administkation. 

Laws N. Y. 18&i, c. 740, autliorizing a creditor of a deeeased iusolvent 
debtor to brlng an équitable action in the nature of a creditors' bill for the 
beneflt of himself and other creditors to recover assets fraudulently con- 
veyed by such debtor, without the previous recovery of a judgment and 
issuance of an exécution, does not dépend on the existence of a légal 
représentative of the deeeased, or of his refusai to act, but may be brought 
Independent of such représentative. 

2. Fraudulbnt Convbyances— Action to Vacate— Subséquent Creditors. 

Where a voluntary conveyance is made and received with an actual 
intent to defraud the grantor's existing creditors, and the grantee partic- 
ipated in the fraud, it is immaterial whether creditors attacking it are prier 
or subséquent creditors. 

8. Creditoks' Bill — Accodnting — Crédit Claims — Master's Decree— Al- 

LOWANCB. 

Where a fraudulent grantee of an insolvent's assets faUs to prove that 
a crédit claim was aetually applied to a judgment against his grantor, and 
there was évidence that the grantee had converted it, a master's report 
charglng him with such sum in an accounting on a creditors' bill against 
him was correct. 

Àppeal from the Circuit Court of the United States for the South- 
ern District of New York. 

9I2F.-48 
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H. B. Twombly, for appellant Chas. A. Drucklieb. 

Louis O. Vandoren, for appellant J. C. Drucklieb. 

Wm. H. Blymyer, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. In tlie year 1888, and prior tiiereto, 
Maurice E. Lilienthal, who was a commission merchant in France, 
and resided in Paris, had a branch house at 52 Greene street, in tlie 
city of New York, wliicli was for a fe^' montlis prior to August 1, 
1888, in the sole charge of an agent or employé, Charles A. Drucklieb, 
one of the défendants. In the summer of 1888, Lilienthal was carry- 
ing on a suit against Willy Wallach and Edgar S. Blackwell, part- 
ners by the name of Wallach & Go., in which the défendant set up 
a counterclaim for damages, amounting to about |14,000, which 
amount Lilienthal knew that he was in danger of being compelled 
to pay, and in which suit judgment for |14,112, hereinafter called 
the "Wallach judgment," was entered against him on September 21, 
1888. For the purpose of defrauding his ereditors and placing his 
property beyond their reach, Lilienthal agreed with Drucltlieb, prior 
to the date of the judgment, to make a pretehded sale to him of ail 
his (Lilienthal's) property at 52 Greene street, and the accounts and 
dues belonging to his New York business. This nominal sale was 
without actual considération, but it pretended to be for $100 in 
cash and a release of the wages to be due to Drucklieb on August 
1, 1888. The property was worth about |14,000 or |15,000. Druck- 
lieb knew that the object of this subterfuge was to defraud Lilien- 
thal's creditors, was privy to the attempt, and took the pretended 
ownersMp of the property to carry the fraud into effect. Having 
learned, on October 3, 1888, of the Wallach judgment, Drucklieb 
obtained from one Bainbridge, as attorney for Lilienthal, on October 
5, 1888, a written bill of sale dated August 1, 1888, of the New York 
property and assets. Supplementary proceedings were forthwith 
commenced on the Wallach judgment, a receiver of Lilienthal's prop- 
erty was appointed, and Drucklieb was examined at length. As the 
immédiate resuit of this examination, he was ordered to deposit, 
and did deposit, in the registry of the court, |1,920, collected by him 
upon a debt due to Lilienthal, and $7,800, the proceeds of a quantity 
of Lilienthal's dry goods which he (Druclvlieb) sold to Wechsler Bros., 
or their agent, Dreyfus, in October, 1888. Suits were commenced 
by W'allach & Co. to recover debts due to Lilienthal in Chicago and 
Boston. In pursuance of stipulations signed by the attorneys for 
Wallach & Co., Drucklieb, and the receiver, the moneys in the registry 
of the court were, by orders of October 3, 1889, withdrawn, were 
deposited in a bank in Jersey City in the names of Drucklieb and 
Wallach's attorney, and were divided between Drucklieb and Wallach 
& Co., the former receiving about |6,237, and the latter f3,477.31, 
who were also allowed to collect the Chicago and Boston accounts 
due Lilienthal. Subsequently, on January 29, 1890, Lilienthal and 
Wallach & Co. made an agreement of settlement, by which, upon 
their receiving |5,000, they were to discharge him. Apparently, Lil- 
ienthal knew nothing of the division of October, 1889. No satisfac- 
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tion of tlie judgmeDt has ever been entered. The claim was made 
both before tlie circuit court and upon this appeal that tlie |3,477.31 
delivered to the attorney for Wallacli & Co. were paid upon their 
judgment, but tlie testimony strongly tends to the conclusion that 
this division was a private arrangement, in which Lilienthal was 
to hâve neither benefit nor protection, and was a dishonest transac- 
tion, by which Drucklieb practiced a second fraud. This subject 
will be more particularly considered hereafter. In February, 1889, 
Drucklieb went to Paris, and Lilienthal gave hini a paper or affida- 
vit by wliich he conflrmed the Bainbridge sale. About this time it 
is apparent from Drucklieb's letters that he conceived the plan which 
resulted in his rétention of a large part of the avails of this pre- 
tended sale, his cutting loose from Lilienthal, and an arrangement 
witli one Herzig, who had been Lilienthal's bookkeeper, by which 
they began a competing business in New York about May 1, 1889, 
Herzig being the agent in Paris, This is manifest from the letters 
of Drucklieb, written in May, June, July, and August, 1889, and needs 
no coniirmation from the inadmissible testimony either in Herzig's 
letter to him of April, 1889, or in the criminal proceedings in France 
against Herzig for enibezzlement, instituted at the instance of Lil- 
ienthal. On May 1, 1889, the other défendant, Julius C. Drucklieb, 
a brother of Charles A. Druc^klieb, became hife partner in this New 
York business. Julius had been a manufacturer in Connecticut, 
brought some capital to the new flrm, went to Paris in July, 1889, 
partly for the purpose of assisting his brother in the séparation from 
Lilienthal, and became familiar with Herzig. There is no testimony 
that he was a party to the fraud of August 1, 1888. He knew it 
subsequently, and has reaped advantage from it, but no spécifie por- 
tion of the avails of Lilienthal's New York property was traced to 
him. AU that appears is that on May Ist he formed a partnership 
with his brother, to which Charles undoubtedly contributed capital 
derived from the Lilienthal assets, and they hâve continued in a 
profitable business ever since. There is no adéquate testimony to 
show a pecuniary liability of any spécifie suni against Julius Druck- 
lieb. Lilienthal was married to the complainant July 31, 1865, in 
Paris, and died August 25, 1894. Prior to the marriage, the future 
husband and wife entered into a contract in accordance with the 
then existing Civil Code of France, whereby the complainant con- 
tributed as dower certain rentes or securities of the government of 
France, certain railroad stocks, and certain other securities and prop- 
erty of the value of 161,362.21 francs or 131,031.19 of the money of 
the United States, which contract was duly registered in the Sixth 
bureau in Paris on the 3d day of August of that year. On or about 
the beginning of the year 1892, the complainant, upon the theory 
that her husband had disposed of said rentes and said railroad stocks 
without her knowledge or consent, began a suit against him for 
a séparation of their property, in the civil tribunal of the Seine, on 
the 3d day oî February, 1892. Said tribunal, being a court of com- 
pétent jurisdiction, according to the laws of France, to entertain suit 
in the said premises, granted the complainant's prayer, restored to 
her the right of contracting as a feme sole, and ordered judgment 
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to be entered in her favor and against tlic said Lilienthal in tlie sum 
of 131,031.19 in the money of tlie United States, with interest from 
the 5th day of February, 1892. Upon this judgment the sum of 
$1,914.42 lias been collected. Adéquate proof was offered of this 
judgment by a copy proved to be a true copy by a witness who com- 
pared it with the original, which was in the custody of the clerk of 
the proper court, legally having charge of it, and it was also proved 
to be in the légal and usual form of such judgments in France, and 
to hâve been accompanied with the formalities in regard to publicity 
which the French law prescribes, and to hâve been in accordante 
with the provisions of the law by which the wife is enabled to regain 
from the husband the avails of her estate which he has wrongfully 
sold, and of which he has received the proceeds. No testimony was 
offered to show any fraud or collusion between the parties. It is 
a judgment in a suit between two citizens of France, "rendered by 
a court having jurisdiction of the cause, and upon regular proceed- 
ings and upon due notice" (Hilton v. Guyot, 159 U. S. 113, 16 Sup. 
et. 139), and any criticism made upon its validity rests merely in 
surmise. Lilienthal continued, until his death, to do to a certain 
extent a commission business in Paris, having a branch office in 
New York. The testimony of his daughter in regard to facts witliin 
her own knowledge, and not from hearsay, shows sufHciently that 
after 1892 his business was very small, and that at the tirae of his 
death he had no goods, except an old stock of groceries, in his store 
room. In 1893 he had no old gooda of any kind, and but a very 
small quantity of new goods. Rejecting ail testimony from hearsay 
and from Herzig's letter, the record shows his insolvency prior to 
his death. This suit was brought by the complainant, Clothilde Lil- 
ienthal, to compel the payment to the creditors of her husband of the 
avails of the property which came into the possession and enjoyment 
of one or both of the défendants in pursuance of a scheme of fraud 
on the part of Lilienthal, known to and participated in by them, or 
one of them, to defraud his creditors. The bill in equity was brought 
under the provisions of chapter 740 of the statutes of the state of 
New York of 1894, which went into effect on May 21, 1894, and bef ore 
the bill was filed, and is as followa: 

"That any executor, administrator, receiver, assignée or trustée of an estate, 
ùt the property and effect of an insolvent estate, corporation, association, part- 
nership or Individual, may for the benefit of creditors or others interested iu 
the estate or property so held in trust, disatïirm, treat as void, and resist ail 
acts done, transfers and agreements made, in fraud of the rights of any cred- 
itor, including themselves and others, interested in any estate or property 
held by or of the right belonging to any such tiiistee or estate. And any cred- 
itor of a dèceased insolvent debtor having a claim or demand against the es- 
tate of such dèceased debtor exceeding in amount the sum of oue huudred 
dollars, may, in like manner, for the benefit of himself and other creditors in- 
terested in the estate or property of such dèceased debtor, disaffirm, treat as 
void, and resist ail acts done, and eonveyances, transfers and agreements 
made, in fraud of the right of any créditer ol- creditors, by such dèceased debt- 
or, and for that purpose may maintaln any necessary action to set aside such 
acts, eonveyances, transfers or agreements; and for the purpose of maintaiu- 
ing such action, it shall not be necessary for such creditor to hâve obtained a 
judgment upon his claim or demand, but such claim or demand, if disputed, 
may be proved and established upon the trial of such action. And the judg- 
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mont may provide for the sale of the premises or property, when any convey- 
ance or transfer of the same is set aside, and that the proceeds thereof be 
l)rought into court or paid into the proper surrogate's court to be administered 
according to law." 

Iso administrator of Maurice Lilientlial's estate was ever appointed 
in the state of New Yorlv, The circuit court found that the sale to 
Ciiaiîes A. Drucklieb was for the purpose of defraudinj^ craditors, 
and directed a référence to a niaster to ascertain the amount of 
money which came into the hands of either of the défendants by rea- 
son of the pretended transfer. The master reported that Charles A. 
Drucklieb had received and retained from such sale a sum which, 
without interest, amounted to |8,!)30.07. The court deereed that the 
défendants should pay into court that sum, with interest, for the 
benefit of the crédit ors of Lilienthal, and pay to the complainant lier 
costs. 84 Ped. 918. Prom this decree the défendants appealed. 

The appellants insist that this action cannot be maintained imder 
the New York statute which haa been quoted without joininj^ an 
administrator of Lilienthal as a party défendant, and without alleg- 
ing or proving that his représentatives failed to do their duty; and 
divers cases are relied upon, which do not relate to this statute, or 
which treat of the gênerai rules of courts of equity when their powers 
had not been enlarged by statute. For examplo, Prentiss v. Bowden, 
145 N. Y. 342, 40 N. E. 13, which is apparently relied upon by the 
appellants, was an action brought by a judgment creditor in his own 
behalf to set aside a fraudulent conveyance made by his debtor, the 
unsatisfied exécution, which in such case is necessary for the pur- 
pose of showing that the creditor had exhausted his remedy at law, 
liaving been issued after the death of the debtor, without notice to 
his représentatives or permission of the surrogate. The action was 
for the purpose of securing payment of the complainant's own debt, 
without référence to the other creditors. Chapter 740 of the Laws 
of 1894 was an amendment of chapter 487 of the Laws of 1889, which 
enabled a creditor of a deceased insolvent debtor, for the benefit of 
himself and the other creditors, to bring an équitable action in the 
nature of a creditors' bill without the necessity of a previous judg- 
ment, and the issuance of an unsatisfied exécution ; and the power 
of the creditor to commence such a suit does not dépend upon the 
existence of a légal représentative of the deceased, or his refusai to 
act. The statute is an enlargement of an old remedy which was pro- 
vided in chapter 314 of the Laws of 1858. Bank v. Baker, 148 N. Y. 
581, 42 N. E. 1077. 

The appellants also assert"that, inasmuciras the complainant be- 
came a creditor after the fraudulent sale, she is not in a position to 
attaxk the transfer. It is well established that, "when a voluntary 
conveyance is made and received with an actual intent to defraud 
the then existing creditors of the grantor, it is not a bona fide con- 
vayance which can proteet the grantee against the claiuis of subsé- 
quent creditors" (King v. Wilcox, 11 Paige, 589); and, if the grantor'a 
or vendor's actual fraudulent design is participatcd in by the gran- 
tee or vendee, it is immaterial whether the attaching creditors be- 
came creditors before or after the conveyance or the sale (Day v. 
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Cooley, 118 Masa 524; Dewey v. Moyer, 72 N. Y. 76; Kehr v. Smith,, 
20 Wall. 31; Bassett v. McKenna, 52 Oonn. 437; 1 Story, Eq. Jur. 
§ 361). 

The appellants object to the nonallowance of |3,477.31 which was 
received by Wallach & Co. from the fund in court, upon the ground 
that it was paid and received upon their judgment. It appears in 
the testimony of Frank E. Blacliweil, a witness introduced by the 
défendants before the master, that he made, as attorney for Wallach 
& Co., a written agreement with Drucklieb in regard to this division, 
which paper the défendants had in their possession at the time of the 
examination, but which was not placed in évidence. It was within 
their power to hâve shown clearly upon what accouat this payment 
was made, or to show facts from which an inference could easily be 
drawn. They did not make an attempt, except by a leading question 
put to Drucklieb, whose testimony possesses no weight; and Black- 
well declined to say that the payment was on account of tlie judg- 
ment. The défendants could hâve established the character aiid the 
object of this payment, if it was actually to be applied upon the 
judgment, by circumstances which the master would hâve been 
quick to appreciate, but they neglected to do so. 

As is usual, where testimony in bills of equity is taken under 
the sixty-seventh ruie, irrelevant and unimportant testimony was 
presented to the examiner. Among the appellants' assignments of 
error, sundrj' exceptions to the admissibility of this class of évidence 
are contained. We hâve examined ail that are mentioned in the ap- 
pellants' brief, and are of opinion that the testimony referred to 
in the assignments of error îfos. 26, 27, 28 (so far as it refers 
to the answer to the eighth cross interrogatory), 29, and 35, the 
flrst and second paragraphs of No. 36, and Nos. 38, 39, and 40, was 
inadmissible or immaterial, but is unimportant, and without influ- 
ence upon the issues in the case. The exhibits referred to in assign- 
ment of error No. 48 are not contained in the record, and no adé- 
quate information is furnished in regard to them. As J. C. Drucklieb 
is found not to be liable, the assignments of error in regard to the 
admission of testimony against him need not be examined. 

The conclusions of the master and the circuit court in regard to 
the account between C. A. Drucklieb and Maurice Lilienthal are 
sustained. The decree of the circuit court is directed to be modiâe(J^ 
without costs of this court, and the cause is remanded to that court, 
with directions to dismiss the bill, without costs, as against Julius 
C. Drucklieb, and to enter the same decree which was previousljr 
entered against Charles A. Drucklieb. 
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CONSOLIDATED WATER CO. et al. v. CITY OF SAN DIEGO et al. 

(Circuit Court, S. D. California. Mardi 27, 1899.) 

Parties — Misjoindkr — Right of Bondholdbr to Join with Mortgage 
Trustée. 

As tlie holder of bonds of a corporation, secured l)y a trust deed on its 
property, is represented, as to sucli property, by the trustées, and eannot 
maintain a suit for its protection in his own name, except on a sliowing 
that the trustées refuse to bring it, he eannot Join with the trustées in such 
a suit 

On Demurrer to Amended Bill. 

Works & Lee and Works, Works & Ingle, for complainants. 
H. E. Doolittle, for défendants. 

KOSS, Circuit Judge. To the amended bill in this case ail of the 
défendants, except the San Diego Water (,'ompany, hâve flled ex- 
ceptions to certain portions thereof, a demurrer, and also a motion 
for leave to file a plea in abatement. The original bill was brought 
by the Consolidated Water (Company as sole complainant. It is a 
AVest Virginia corporation, and sues as the owner and holder of 
certain bonds issued by the San Diego Water Company, secured by 
a mortgage executed by that company upon the water and water 
plant with and by which it supplies the city of San Diego and its in- 
habitants with water for domestic and other purposes. ïhe object 
of the suit is the annulment of a certain ordinance, enacted by the 
city of San Diego, establishing the rates at which the San Diego 
Water Company sliall supply such water to its consuiners; it being 
alleged, in efîect, tliat the rates so established are so unreasonably 
low as to amount to a practical taking of the property of the mort- 
gagor without just compensation. On demurrer to the original bill, 
this court held that the rule which precludes a stockholder from 
maintaining in his own name a litigation founded on a right of ac- 
tion existing in the corporation, without showing a refusai on the 
part of the corporation to bring the suit, does not apply to a mort- 
gagee of such a corporation; that such mortgagee is vested by the 
mortgage with a separate and independent interest, which the mort- 
gagee has a separate and independent right to protect when unlaw- 
fully assailed, taking care, of course, to bring into the suit ail nec- 
essary parties. But, as the original bill showed that the mortgagee 
in the présent case was not the Consolidated Water Company, but 
two trustées, — Constantine W. Benson and Henry Livesey Cole,- — it 
was held that the duty of protecting the interest conveyed by the 
mortgage rested upon them, that they are the proper plaintiffs in a 
suit of this nature, and that, to entitle a holder of bonds secured by 
such a mortgage to maintain a separate and independent suit, he 
must show a request made to the trustée to bring the suit, and a 
refusai on his part, or some other good reason why the trustée may 
not represent him in the suit. 8!) Fed. 272, 274. The bill was there- 
upon amended, by joining the trustées with the Consolidated Water 
Company as complainants; and one of the grounds of the présent 
demurrer is that they are improperly so joined. 
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I think the point -well taken. As heretofore held, the duty of pro- 
tecting the interest conveyed by the mortgage rests on the trustées. 
Where they refuse to bring suit, upon request made to them to do 
so, the beneflciary has his indépendant action. But hère there is 
not only no averment of any refusai on the part of the trustées to 
bring the suit, but by the amended bill they are joined as complain- 
ants. With proper averments and proper proof they may maintain 
such an action, which is done for ail of the beneficiaries, including the 
complainant Consolidated Water Company. As the bondholder can 
only sue in his own name when the trustée refuses to do so, or upon 
showing some other good reason why the trustée may not repre- 
sent him in the suit, it follows, I think, that, where the trustée does 
sue, the beneflciary cannot, without showing that he cannot be prop- 
erly represented by the trustée. The correctness of this view is well 
illustrated by the plea in abatement, which the défendants other 
than the San Diego Water Company ask leave to file ; for it is there- 
in alleged, among other things, that the capital stock of the San 
Diego Water Company is $1,000,000, divided into 10,000 shares, of 
the par value of flOO each, and that ail of the stock is owned by 
the complainant Consolidated Water Company, except 25 shares, of 
|100 each, and that the San Diego Water Company, prior to the 
commencement of the présent suit, instituted, through the same at- 
torneys who appear for the complainant herein, a similar suit in the 
superior court of San Diego county. Cal., for the annulment of the 
same ordinance of the city of San Diego, and upon similar grounds. 
If the facts so alleged in the plea be sustainable by proof, and the 
court should overrule the demurrer, and deny the motion for leave 
to file the plea, as contended by the complainants should be done, the 
resuit would be that the same party could very readily (as the plea 
sought to be filed allèges has been actually done), by reason of its 
control through the ownership of practically ail of the stock of the 
mortgagor company, indirectly bring, in the name of the mortgagor, 
suit in a state court, and then bring in its own name in a fédéral 
court a similar suit to test the same question. No means by which 
such resuit can be brought about should be sanctioned. 

As the demurrer to the amended bill must be sustained on the 
ground of misjoinder of parties complainant, it is not necessary to 
rule upon the motion for leave to file the plea in abatement; nor, 
siuce the bill is to be further amended, need the exceptions flled to 
the amended bill be determined. Demurrer to amended bill sus- 
tained, with leave to complainants to further amend within the usual 
time, if they ghall be so advised. 



BKBED v. GLASGOW INV. CO. 

(Circuit Court, W. D. Virginia. February 17, 1899.) 

Tkust Deeds — CoNSTRUCTioîf — Resekvations. 

A trust deed executéd by a land company reserved "such lands as may 
be occupied by, and used in connection with, sucli botel as may be built 
thereon." At that time the company contemplated the érection of an 
hôtel in addition to othera already built One of the latter was after- 
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wards burned, and another was erected in its stead. The contemplated 
hôtel was never buHt. Bdd, that the ground ocenpied by the hôtel erected 
to replace the eue burned was not witliin the réservation. 

2. SAMB — COVKNANT TO ReBDXLD IN CASE OF FiRE. 

A trust deed securing bonds required the grantor to Itecp the property 
fully insured for the benetit of the trust, and to préserve the buildings, 
with the right, however, of ehanging them, provided that the aggregate 
value of the Improvements should not be diminished. Held, tliat the pro- 
vision was not a covenant of the grantor to rebuild in case of tire. 

3. ReCBIVBES— CONTRACTS OF DeBTOR — PERFORMANCE — MeCHANIOS' LiKNS. 

Where a receiver is appointed with the usual injunction order pending 
performance of a contract of the debtor for the érection of a building on 
his land, the coutractor cannot finish the uncompleted part, and obtain a 
mechanic's lien therefor, in the absence of order of court. 

4. Samb— Notice of Appointment. 

Ail persons having contractual relations with a debtor are bound by an 
order appointing a receiver of his property, whether or not they hâve 
notice thereof . 

5. Mechanics' Liens— Clatm—Sufficiency of Account. 

Code Va. 1887, S 2476, provides that, to perfect a lien, a contractor must 
file "an accoimt showing the amouiit and character of the work donc or 
materials furnished, the priées charged therefor. the paymeiits uiiule. if 
any. and the balance due." IldiJ, that an account for ,f 12.000, foi' 'iabor 
performed and materials furnished" between certain dates, in the con- 
struction of a certain building, "as per contract," was insuthcient to croate 
a lien, where the érection of the building was contracted for as an en- 
tirety, and the contract price was $17,945. 

A bill was âled by F. W. Breed against the Glasgow Investment 
Company to foreclose a mortgage. The court appointed J. O. Bur- 
dette and S. H. Letcher receivers of the company, and ail creditors 
were called in. Thereafter A. F. Smith, by pétition, set up a simple 
contract claim against the company, and sought payment ont of the 
mortgaged property pari passu with the bonds secured by the deed. 
The court sustained a demurrer to the pétition, and dismissed the 
same. 71 Fed. 903. On appeal, the order sustaining the demurrer 
was set aside, and the case was remanded for further proceedings. 
20 C. C. A. 432, 74 Fed. 332. After the remand of the case, the mas- 
ter was directed to take testimony on the pétition of A. F. Smith, 
and report thereon. The A. T. Withrow Lumber Company also filed 
a pétition presenting a claim for a mechanic's lien against certain 
jiroperty of the corporation défendant. The master found against 
the claim of A. F. Smith, and in favor of that of the lumber company. 
The présent hearing is on exceptions to the master's report. 

M. M. Martin and O. B. Eoller & Martz, for A. F. Smith. 
Winfield Liggett, William Leigh, and H. C. Eiley, for Withrow Lum- 
ber Co. 
John Selden and G. D. Letcher, for bondholders. 

PAUL, District Judge. This cause cornes on to be heard on the 
report of the master in pursuance of a decree entered herein on the 
28th of February, 1896, by which the cause was recommitted. The 
master had made a report, January 28, 1896, to which exceptions had 
been filed by Henry Strong, a holder of part of the first mortgage 
bonds of the Glasgow Investment Company, and by others. By a 
decree of the 13th of June, 1896, the master was directed "to take 
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testimony upon the matters alleged in the pétition of A. F. Smitli 
flied in this cause on the Ist day of Mardi, 1895, and nialce report 
thereon, with ail other matters whicli lie liad lieretofore been directed 
to investigate and inquire into." 

The questions arising on the pétition of A. F. Smith were before this 
court at a spécial term thereof, July 11, 1895. They were presentod 
by a demurrer filed by Henry Strong and otliers to the pétition. On 
the hearing, this court sustained the demurrer, and dismissed the 
pétition. 71 Fed. 903. From this action of the court, Smith appealed 
to the circuit court of appeals, Fourth circuit. This court held that 
the demurrer to the pétition put the whole record in issue, and that, 
admitting ail that the pétition alleged, it could not be sustained. The 
court of appeals reversed the decree of this court, and remanded 
the case for testimony to be taken on the pétition. 20 C. C. A. 
432, 74 Fed. 332. The master, in pursuance of the référence, took 
testimony in support of, and in opposition to, the allégations in tlie 
pétition of said A. F. Smith. 

The contention of the petitioner Smith is that the deed of trust 
executed by the Glasgow Investment Company to S. H. Letcher, trus- 
tée, of date June 1, 1891, the purpose of which was to secure to the 
Xatural Bridge Forest Company the payment of the amount due 
it from the Natural Bridge Park Association, was in violation of sec- 
tion 1149 of the Code of Virginia of 1887. This section provides: 

"Sec. 1149 [applying to chartered companies]. And if any sucli compauy 
créa te any lien or incumbrance on its worlîs or property for the purpose of giv- 
ing a préférence to one or more creditors of tlie company over any otlier 
créditer or creditors, except to secure a debt contracted, or money borrowed, 
at the time of the création of the lien or incumbrance, the same sliall inure 
to the beneflt, ratably, of ail the creditors of the company existing at the time 
such lien or incumbrance was created." 

The master, after carefully reviewing and discussing the testimony 
before him, says: 

"In view of the foregoing flndings of fact, and the law applicable thereto, 
your commissioner is of opinion that the deed of trust from the Glasgow In- 
vestment Company to S. H. Letcher, trustée, dated .June 1, 1891, is not in vio- 
lation of the provisions of section 1149 of tlie Code of Virginia, and tliat the 
bonds secured under said deed of trust constitute a lien upon the estate con- 
veyed in said deed of trust superior to the claim of the petitioner A. F. Smith." 

The court sustains this finding of the master. It will not discus» 
the facts and the law upon which it resta. The reasons given by the 
court for sustaining the demurrer to the pétition of A. F. Smith (71 
Fed. 903) are appUcable in sustaining the conclusion of the master. 
It is not necessary to repeat them. 

The questions which hâve elicited the most elaborate and earnest 
argument are those raised by the exceptions taken to the master's 
report in allowing a mechanic's lien in favor of the Withrow Lumber 
Company, hereafter styled the "Withrow Company." This claim of 
a mechanic's lien by the Withrow Company arises as follows: On 
the 21st of October, 1891, the Forest Inn, situated on the mort- 
gaged premises, was destroyed by flre. On the 15th day of May, 
1892, the Glasgow Investment Company entered into a contract with 
the Withrow Company to erect an hôtel building to replace the one 
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destroyed, and to repair another liotel, known as the "Appledore." 
The priée agreed to be paid for the work was |17,945.42. The re- 
ceiver in this cause was appointed June 27, 1892. The Withrow Com- 
pany commenced work on the building the 15th day of May, 1892, and 
continued work until the 27th day of August, 1892. It then eeased 
work, and filed its daina for a mechanic's lien. Following is the 
statement; "To labor performed and materials furnished in the con- 
struction of a new hôtel at Natural Bridge, Va., and labor performed 
and materials furnished in repairing and improving the building 
known as 'Appledore Hôtel,' as per contract, |12,000." 
Section 2475 of the Code of Virginia of 1887 provides: 

"Sec. 2475. Lien for Work Done and Materials Furnished by Artizans, Me- 
chanics, Lumber Dealers and Otliers. Ail artizans, builders, mechanies, lum- 
ber dealers, and other persons performlng labor about, or furnishing materials 
for, tlie construction, repair, or improvement of any building or structure, per- 
manently annexed to the freehold, whclher they be gênerai contractors or 
subcontractors, shall hâve a lien, if perfected as hereinafter provided, upon 
siieh building or structure, and so inuch land therewith as shall be neeessary 
for the convenient use and enjoyment of the premises, for the work done and 
materials furnished. But where the claim is for repairs only, no lien shall 
attach to the property repaired uniess the said repairs were ordered by the 
owner of the property or his agent." 

Section 2476 is as foUows: 

"Sec. 2470. Perfection of Lien by General Contractor— Mechanic's Lien Rec- 
ord—Xotice of Lien. A gênerai contractor, m order to perfoct the lien given 
him by the preceding section, shall at any time aftcr the work done, or mate- 
rials furnished by him, and before the expiration of thirty days from the time 
sueh building or structure is eonipleted, or the work thereon otherwise termi- 
nated, tile in the elerk's otHce of the county or corporation court of each county 
or corporation in which the building or structure, or any part thereof is, or 
in the elerk's otîice of the chancery court of the city of Kichmond, if the said 
building or structure is within the corporate limits of the said city, an aceount 
showing the amount and character of the work done or materials furnished, 
the priées chargea therefor, the payments made, if any, and the balance due, 
verifled by the oath of the claimant or his agent, with a statement attached 
declaring his intention to claim the benefit of said lien, and giving a brief 
description of the property on which he claims tiic lien. It shall be tho duty 
of the clerk, in whose office such aceount and statement shall be flled as here- 
inbefore provided, to record the same in a book to be kept by him for that 
purpose, called the 'Mechanic's Lien Record,' and to index the same in the 
name as well of the claimant of the lien as of the owner of tho property, and 
from the time of such tlling ail persons shaJl be deemed to bave notice thereof." 

Section 2477 provides for perfection of lien by subcontractor. 
Section 2478 provides: 

"Sec. 2478. What Inaccuracies not to Alïect Lien. Xo inaccuracy in the ac- 
eount flled, or in the description of the property to be covered by the lien, 
shall invalidate the lien, if the property can be reasonably identified by the 
description given and the aceount conform substantially to the requirements 
of the two preceding sections, and is not willfully false." 

The statute gives a lien upon the building or structure, and so 
much land therewith as shall be neeessary for the convenient use 
and enjoyment of the premises. 

It is not contended that the mechanic's lien claimed by the Witli- 
row Company is a lien on the land embraced in the deed of trust 
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executed June 1, 1891, by the Glasgow Company to S. H. Letcher, 
trustée, to seciire the holders of the bonds of the Glasgow Company. 
But it is insisted that tbere is à réservation clause in tbat deed 
which éliminâtes from its opération the hôtel site and so much land 
as may be necessary for the convenient use and enjoyment of the 
premises. This contention is based on this réservation in the deed 
of trust: 

"It is furthennore to be understocMi that there are to be reserved from tlie 
opération of this deed ail the drives, streets, and alleys on said land now laid 
ofC, or that may hereafter be indieated, on any plot, for the improvement of 
said property, and such lands as may be occupied by, and used in connection 
with, such hôtel as may be built thereon, together with ail approaches thereto." 

The évidence shows that, at the time the deed of trust was ex- 
ecuted, the Glasgow Company contemplated the érection of a new 
hôtel, to cost $50,000. This was several months before the Forest 
Inn was destroyed by fire, and to replace which the Withrow Com- 
pany contracted to erect a new building. To understand the in- 
tention of the contracting parties, we must place ourselves in the 
position they occupied when the deed of trust was executed. It was 
in contemplation of the grantor, the Glasgow Company, to erect a 
uew hôtel on the premises conveyed, and it desired to hâve under 
its exclusive control such hôtel, and the lands occupied and used 
in connection therewith, and the approaches tliereto. The parties 
were dealing with the property as it existed at the time of the con- 
tract, when the Forest Inn was one of the standing hôtels. Men in 
the ordinary business affairs of everyday life do not contract witli 
référence to unforeseen, unexpected, and unthought of occurrences, 
which we term "accidents." 

In James v. Insurance Co., 4 Cliflf. 278, Fed. Cas. No. 7,182, 8 
Myers, Fed. Dec. § 828, the court says: 

"Parties may make their own contracts, but the courts, In ail cases except 
where the language employed is so explicit and un.ninbisuous that it must be 
understood that the words express their own interprétation, may give the 
language a reasonable construction, to efïect the intention of the parties as 
collected from the whole instrument, the siib.1ect-matter, and the surrounding 
circumstanees. The province of construction is limited to the language em- 
ployed, as applied to the subject-matter and the surrounding circumstanees 
contemporaneous with the instrument; but courts are not denied the samo 
light and information the parties enjoyed when the contract was executed, 
and for that purpose may acquaint themselves with the persons and circum- 
stanees that are the subject of the written instrument, and are entitled to 
place themselves in the same situation as the parties who made the contract, 
so as to View the circumstanees as they viewed them, and so to judge the 
meaning of the words and of the correct application of the language to tlie 
things deseribed." 

"It is a principle recognized and acted upon as a cardinal rule by ail courts 
of justice, in the construction of contracts, that the intention of the parties is 
to be inquired Into, and, if not forbldden by law, is to be effectuated." Brad- 
ley v. Steam-Packet Co., 13 Pet. 89. 

The clause referred to in the deed of trust reserved from its opéra- 
tion a portion of the land conveyed on condition that a new hôtel 
should be built thereon in addition to the hôtels tben on the land. 
The event did not occur, the condition was unfulflUed, and the land 
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in contemplation of the parties at the time of the convejance was 
iiot eliminated froin the opération of the deed of trust, and is sub- 
ject to the lien of the mortgage bonds. 

The deed of trust to secure the bonds contains the further pro- 
vision that "the Glasgow Company shall keep the buildings and 
property fully insured for the beneflt of the trust to the extent of, 
ut least, $40,000; * * * giiall préserve the buildings, and permit 
no waste, with the right, however, to change the buildings or the 
Personal property so that the aggregate value of the improvements 
or the persoualty on this property shall not be diminished." Counsel 
for the bondholders contend that this provision in the deed of trust 
is équivalent to a covenant to rebuild; that the building erecled to 
take the place of the burnt hôtel is, under the covenant quoted, for 
the beneflt and security of the bondholders, and is therefore not 
subject to a mechanic's lien for materials furnished and work done 
in restoring the burnt building. ïhis provision in the deed of trust 
is not a covenant to rebuild. If the parties intended it as such, 
they doubtless would hâve expressed their intention clearly, by say- 
ing the Glasgow Company should rebuild, at its own cost, any build- 
ing destroyed by fire. The language used is that usually einployed 
in covenants to keep in good repair, and it would be a strained con- 
struction to extend it beyond that, in order to make it embrace 
an obligation to rebuild. The bondholders hâve, by the terms of the 
trust deed, protection against loss by fire to the amount of $40,000. 
Insurance against loss by flre is generally taken for the purpose of 
enabling the owner of the property to rebuild in case of loss. In 
this case, the mnney is diverted from its usual course, and goes to 
a partial satisfaction of the bonds secured as a first lien on the 
property. The bondholders having received the Insurance inonoy 
which the deed of trust guarantied they ehould hâve, to require the 
Glasgow Company to rebuild would be to place upon it a burden 
not contemplated by the parties when the deed of trust was exeeuted. 
and not imposed loy the terms of the provision in question, and 
even deprive it of the aid it might reçoive in rebuilding froni the 
provisions of the mechanic's lien law. 

A very material and important question is presented in this case, 
arising from the fact that on June 27, 1892, a receiver was appointed 
in this cause to take charge of ail the property of the Glasgow Com- 
pany, and the usual injunction issued. The receiver was a])poiuted 
pending the exécution of the contract between the Glasgow Company 
and the Withrow Company for building the hôtel, which was en- 
tered into on the loth of May, 1892. This présents for considéra- 
tion the effect of the appointment of a receiver and grantiiig an 
injunction on existing executory contracts jireviously entei'cd into 
by the insolvent corporation. In this case the Withrow Company 
continued work under its contract with the Glasgow Company, after 
the appointment of the receiver, without obtaining the consent of 
the receiver under the approval and direction of the court. The 
receiver, without the direction of the court, could not hâve agreed 
to carry out the contract 
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The doctrine on this question is thus stated in Smith, Eec. p. 102, 
§ 35: 

"The power to the receiver to earry out eontracts existing at the time of his 
appointment is not, as a rule. granted by the court, exeept in cases where there 
Is a lien upon the receivership property of some nature operating as a secu- 
rity for the performance of tlie contract. The reasons for this rule are ap- 
parent: (1) If the receiver could be held to the performance of an uncom- 
pleted contract, the performance of the contract by him would be équivalent 
to a payment or satisfaction of the contract indebtedness, and, in the absence 
of adéquate funds for the purpose, the court will not require him to do so. 
The functions of the receiver are to marshal the assets and distribute the 
same to the creditors, as dlrected by the court, according to their respective 
rlghts and interests." 

That the receiver in this case, without direction of the court, 
could talie no steps to carry out the contract between the Ghisgow 
Company and the Withrow Company, is a question too well settled 
to require discussion. The receiver did nothing to malte the contract 
his own, and made no effort to carry it out. The Withrow Company 
made no application ta the court to require the receiver to specifically 
perform the contract. The doctrine on this subject is thus stated by 
Brewer, J., in Olyphant v. Steel Co., 28 Fed. 729: 

"ïhe court takes possession of the property for the benefit of ail concerned. 
jind should so mauage it with that purpose in view, making, even if it bas the 
power, no other changes in the sevcral relations of creditors to eaeh other and 
to the eommon debtor than are absolutely necessary for the accomplishment of 
the main purpose. The interests of ail parties oftentimes wUl be promoted 
by going on with eontracts partially completed." 

The authorities sustaining this statement of the law are numerous. 
Southern Exp. Co. v. Western N. C. R. Oo., 99 U. S. 191; Oil Co. v. 
W^ilson, 142 IJ. S. 323, 324, 12 Sup. Ct. 235; Glennv v. Langdon. 98 
U. S. 20. See Peoria & P. U. Ry. Co. v. Chicago, P. & S. W. R. Co., 127 
U. S. 200, 8 Sup. Ct. 1125. 

The receiver having no power to exécute the contract of the insol- 
vent Glasgow Company with the Withrow Company without the 
order and direction of the court, we are led to inquire by what 
authority the Withrow Company proceeded with the exécution of 
the contract after the appointment of a receiver. On what prin- 
ciple can we say the contractor, the Withrow Company, had a right 
to proceed with the exécution of the contract after the appointment 
of the receiver? The contract between the Glasgow Company and 
the Withrow Company created no lien on the property. "This lien 
is a création of the statute, and was not recognized at eommon law." 
Van Stone v. Manufacturing Co., 142 U. S. 128, 12 Sup. Ct. 181. 

The court further says: 

"It may be defined to be a claim created by law, for the purpose of insuring 
a priority of payment of the price and value of work performed and materials 
furnished in erecting or repairing a building or other structure, and as such 
it attaches to the land as well as the buildings erected thereon. Now, it is not 
the contract for erecting or repairing the building which créâtes the lien, but 
it is the use of the materials furnished and the work and labor expended by 
the contractor, whereby the building becomes a part of the freehold, that 
gives the material man and laborer his lien under the statute. The lieu is 
brought into opération by virtue of the statute, and the contract for building 
is entered into presumably in view of, or with référence to, the statute." 
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As tlie contrac't gave no lien on the building contracted for, and 
as the lien can only be acqiiired by reason of the mateiials furnished 
and "work and labor done, there niust be some point in the progress 
of the worlv where, in a case like tins, there is a limitation on the 
time within which the materials innst be furnished and work done, 
and on the amount for whieh a lien can be asserted. That limita- 
tion must be flxed as of the 27th of June, 1892, the date of the ap- 
pointment of the receiver and entering the injunction order. After 
that time the contractor had no right, without the order of the court, 
to go on in the exécution of the contract, and perhaps burden witli 
a heavy lien the property which the court had taken in custody and 
placed in the hands of its receiver for the pur])ose of seeuring equity 
among the creditors of the insolvent corporation. If it had wished 
to continue the work, it miglit hâve applied to the court for an or- 
der allowing it to complète the contract, and, if the court could hâve 
seen that it was for the benefit of the estate in its custody, it would 
hâve made such an order. The argument that the Withi'ow Com- 
pany had no notice of the appointment of a receiver, and it is there- 
fore not bound by the order appointing a receiver and granting an 
injunction, is without merit. The aj^pointment of a receiver of the 
property of an insolvent corporation is légal notice to ail persons 
liaving contractual relations with it. Their rights are not affected 
by notice or the want of it, but by the opération of the law which 
the court has put in motion. 

Able oral arguments hâve been made, and elaborate and well- 
considered briefs flled, on the exception to the master's rejjort, which 
raises the question as to the sufflciency of the account filed by the 
Withrow Company, in the clerk's ofïice of the county court of Eock- 
bridge county, as the basis of the mechanic's lien claimed. 

The statute (section 2476, Code V^a. 1887) provides: 

"A gênerai coiitr<actor, in order to perfect the lien given liim by the preceding 
section, shall at any time after the worlv doue or materials furnisheil l)y him, 
and before the expiration of tUirty days from the time siieh bnililing or struc- 
ture is completed, or the worli thereon otlienvise tcrminatcd, file in the clerk's 
office of the county or corporation court, of such county or corporation, in 
which the building or structure or any part thereof is * * *, an account 
showing the amount and character of the worlv done or materials furnished, 
the priées charged therefor, the payments made if any, and the balance due, 
verifled by the oath of the claimant or his agent, with a statemcnt attached 
declaring his intention to claim the benefit of said lien, and giving a brief 
description of the property on which he c-laims the lien." 

FoUowing is the account filed by the Withrow Company: 

Millboro Depot, Va., August 25, 1892. 
Glasgow Investment Company, to the A. F. Withrow Lumber Co., Contractors 



and Wholesale Lumber Dealers. 



Terms: 



To labor performed and materials furnished in the 

construction of a new hôtel building at Natural 

From May 15th, Bridge, Va., and labor performed and mate- 

1892, to date. terials furnished in repairing and improving the 

building kuown as ''Appledore Hôtel," as per 

contract ?12,000 00! 
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It is contended for the Withrow Company that tlie objection to the 
sufficiency of the account flled is covered by the case cl Taylor v. 
Netherwood, 91 Va. 88, 20 S. E. 888. In that case the account flled 
was as foUows: 

1891. 

May 22. To stonework done on Mr. Wirt E. Taylor's résidence, on 
Grâce street, between Shafer and Harrison streets, in 
the city of Iliclimond, and materials furuislied, as per 
agreement wlth Jolm P. Bell, gênerai contracter for said 
work $2,350 00 

Extras: 2G ft. 7 in. curbing, at 90 cts 23 92 

21% ft. tile, at ifl.UO 21 50 

: Ç2,395 42 

Crédit by cash 1,175 00 

Balance due $1,220 42 

Of this account the court said : "Where the work is contracted for 
as an entirety for a spécifie araount, and this is so set ont in tlie ac- 
count flled, ail the information is given that is needed or can be rea- 
sonably required." Applying the doctrine thus stated to the account 
flled by the Withrow Company, the court cannot see how it sustains 
that account. The building of the hôtel was contracted for as an 
entirety, and the speciflc amount to be paid therefor was $17,945.42. 
The account flled is for |12,000, which cannot, in any sensé, be claimed 
as the speciflc amount agreed to be paid for building the hôtel, or for 
work to be done thereon. It claims this amount (|12,000) due as per 
contract. As no such contract was made, and as the account flled 
does net show the amount and character of the work done or materials 
furnished, the priées charged therefor, the payments made, if any, and 
the balance due, it does not conf orm to the requirements of the stattite. 
Further, as the court has stated, the contract terminated, by the ap- 
pointment of a receiver, the 27tli day of June, 1892. The account to 
secure a mechanic's lien was not flled within 30 days from that date. 

In Gilman v. Kyan, 95 Va. 494, 28 S. E. 875, the court, after stating 
that the Code requires a gênerai contractor, in order to obtain a lien 
for work done and materials furnished, to file, within the time pre- 
scribed, in the clerk's office designated, "an account showing the 
amount and character of the work done or materials furnished, the 
priées charged therefor, the payments made, if any, and the halance 
due,'''' italicizing the quotations, says: 

"The filing of the account is the initial, and one of the most imijortant, steps 
in the establishment of a mechanic's lien. A substantial complianoe with 
this provision of tlie statute has always been regarded as essential to the cré- 
ation of the lien, and as necessary for the protection of owners, purchasers, 
and other lien creditors." 

Any account flled under the statute to secure a mechanic's lien 
could scarcely impart less information to an examiner of the record 
than that ûted in this cause, as to the amount and character of work 
done or materials furnished, the priées charged therefor, the payments 
made, if any, and the balance due. 

Analogous to the mechanic's lien law in Virginia is the labor lien 
law (sections 2485, 2480), in the same chapter as the mechanic's lien 



M'cONNELL V. PROVIDENT SAVINGS LIÏ'E ASSUE. SOC. 769 

law. The question as to the suflQciency of the mémorandum entered 
in the clerk's office of the amount and considération of the laboi- 
claim was passed upon by the circuit court of appeals of this circuit 
in Liberty Perpétuai Building & Loan Co. v. M. A. Furbush & Son 
Mach. Co., 26 C. C. A. 38, 80 Ped. 631. The court held, Gofl, J., de- 
livering the opinion, that the mémorandum of the claim filed in that 
case was insufficient, in not complying with the requirements of the 
statute, and, as to the duty of the party seeking to establish such lien, 
the court says: 

"A party desiring to comply with the requirements of the sections of the 
Virginia Code that we hâve been considering ean easily do it, as the informa- 
tion called for is peculiarly within the Ijnowledge of him who is seelcing there- 
by to create a lien on the property of another, and, if he fails tn do so, it is 
likely for the reason that the full statement of the facts would injure his 
daim, or because of eitlier ignorance or inadvertence, neither of which will be 
received as an excuse, especially in cases where the rights of others are af- 
fected. The suggestion that the record, as it was made in the clerlj's office, 
was sufflcient to put any one who examined it on his guard, and that it was 
such notice as would induce a prudent business man to mal^e full inquiry, Is, 
we thinli, without force. No one is required to go outside of the clerk's office 
for the information he is told by the law he can find therein. nor expected to 
control his conduct by the conflicting statements made by the parties to the 
record; the one asserting, and the other denying, as their respective interests 
may suggest. The only question in such cases is, has the party claiming the 
lien observed the commands of the law and been obedient to its requirements?" 

It is unnecessary to cite further authorities to show the insufflciency 
of the account ftled by the Withrow Company on which to base a me- 
chanic's lien. This disposes of ail the material questions raised by 
the exceptions. A decree will be prepared in accordance with the 
views of the court. 



MeCONNBLL v. PROVIDENT SAVINGS LIFE ASSUR. SOC. OF NEW YORK. 

(Circuit Court of Appeals, Sixth Circuit. March 7, 1899.) 

No. 656. 

1. Rbformation of Instruments— Changino Date op Iksuhance Polict. 

A policy of life insurance was dated as of the day when the application 
therefor was first made. and on which a part of the written application was 
filled out. and forwarded to the company. Another part of the applica- 
tion was fllled out, signed, and dated on a subséquent day, and the policy 
did not take effect by delivery and the payment of the first premium until 
some time thereafter. By the torms of the policy, the times for the pay- 
ment of subséquent premiums were flxed with référence to the date it bore. 
There was no évidence of any spécial agreement as to when the policy 
Bhould be dated, and it was aecepted and retained without objection by 
the insured, who also received notice of the date on which the second pre- 
mium payment wouW be due. Held, that such facts did not establish 
either fraud or mistaiiS which would authorize a court of equity, after 
the death of the insured!, to ref orm the policy by changing Its date to that 
on which the application was completed, or on which the policy was de- 
livered. 

2. Life Insurance— Forfeitueb for Konpatment of Premium— New York 

Statute. 

The requirements of the New York statute, providing that no insurance 
policy shall be deelared forfeited or lapsed for nonpayment of a premium 
when due, unless a notice, as therein prescribed, shall hâve been duly 
addressed and mailed to the person whose life is Insured, are fully com- 

92 F.— 49 
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plied wlth by tlie proper addressing and mailing of such notice; and the 
fact that it Is not received by the insured is immaterial. 

3. Samb — Waiver of Fohfbituue of Policy. 

Where a preinium on a policy of life Insurance was paid by a friend of 
the insured, to a local bank holding the receipt therefor for delivery, on 
the day after It was due, and the day on which the insured died, a delay 
of three months before tendering the payinent back will not estop the 
Company from insisting on the forfeiture of the policy by reason of the 
default, where it appears that such delay was no longer than necessary to 
give it a reasonable time to investigate after being informed of the cir- 
cumstances under which the payment was received. 

4. Samk — Construction of Policy— Term of Insdrancb. 

A llfe policy insuring the holder during the term of one year in consid- 
ération of a stipulated annual premium, but which also provides that such 
premium may be paid In quarterly installments, and that the Insurance 
shall terminate on a fallure to promptly pay any such installmeut, is a 
contract which binds neither party beyond the quarter for which payment 
has been made, except at the option of the insured; nor is such construc- 
tion changed by a further provision that, in case of the death of the in- 
sured within the year, the installments of the annual premium remaining 
at the time unpaid shall be deducted from the amount of the policy. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Eastern District of Tennessee. 

For opinion on former appeal, see 69 Fed. 113. 

This was a bill in equity to correct the date of an Insurance policy issued 
by the défendant upon the life of R, A. McConnell in favor of Mary F. >Ic- 
Connell, hU wife, as the beneficlary. The poUcy was dated April 27, 1893. 
The policy reads as follows: 

"The Provident Savings Llfe Assurance Society of New York, in considér- 
ation of the 'stipulation and agreements' In the application therefor and upon 
the next page of this policy, ail of which are a part of this contract, and in 
considération also of the payment of seventy-six dollars and twenty-flve cents, 
being the premium hereon for the flrst year, promises to pay to Mary F. Mc- 
Connell, wlfe of Robert A. McConnell, or to her légal représentatives or assigns, 
the sum of flve thousand dollars (less any indebtedness on account of this 
policy) within sixty days after the acceptance, at the office of the society in 
the City of New York, of satisfactory proofs of tlie death of R. A. McConnell, 
of Knoxville, Tennessee (the insured under this policy), provided such death 
shall occur on or before the 27th day of April, A. D. 1891." 

FoUowing this, and under the head of "Stipulations and Agreements" on the 
second page, are contained the foUowing clauses, in the order given: 

"(1) This policy does not go Into effect until the flrst premium has been actu- 
ally paid during the lifetime and good health of the within-named insured. 

"(2) E^ailure to pay any premium or semiannual or quarterly installment 
thereof, when due, thereupon will terminate this policy. 

"(3) Any unpaid quarterly or semiannual installments of the current year's 
premium, or any other indebtedness to the society, will be deducted in any 
settlement of this policy; and, 

"(4) The annual premium on this policy may be paid by quarterly install- 
ments, as herelnafter stated, on or before the 27th day of April, July, October, 
and January in each year." 

H. A. McConnell paid one quarterly divideud of $20.65 on the 9th day of 
May, 1893, and received the policy. The next quarterly payment was due on 
the 27 th of July, 1893. It was not made on that date. On the evening of that 
day McConnell suffered a severe injury in a railroad accident, from which he 
died on the foUowing day, July 28th. It appears that McConnell visited the 
office of the local agent of the défendant company in Knoxville on the 27tb day 
of April, and applled for insurance upon that day; that, in aceordance with 
his application, he was then subjected to a médical examination. The ques- 
tions in it were answered in the handwriting of the physician. Thèse ques- 
tions and answers were marked as the second part of the application papers, 
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and were forwarded immediately by direct mail to the médical director of tlie 
Company at New Yorlî. ïliat part of tlie application whicli inchided questions 
to be answered by the insured, McConnell took home witli him, in order to be 
aecurate as to certain tacts in family history, which he was required to give. 
He did not return the paper until the 29th of April, and dated it as of that day. 
The application having been accepted by the insnrance company, the policy 
was forwarded to tlie gênerai agents of the company at Cincinnati, beariug the 
date of that part of the application which had been forwarded by the médical 
examiner, and. not that of the first part of the application, containing the an- 
swers by the applicant himself. The policy did not reach Knoxville before 
May 9th, and was then delivered to the insured. He tooli the policy without 
complaint of the fact that it was dated upon the ■27th of April, and the subsé- 
quent payments required under Its terms were to be made on the 27th of July, 
the 27th of October, and the 27th of January. It is now contended, and this 
is the gravamen of the bill, that the policy should hâve been dated when it 
was actually issued by the company, and the times for subse<iuent payments 
should hare been flxed with référence to that date, and not with référence to 
the date of the médical examination. It is argued that, because there was no 
Insurance upon the llfe of McConnell until the Oth or lOth of May, Avhen the 
policy was deUvered to him, he was made to pay $20 for two months' Insur- 
ance, instead of three months, in accordance with the con tract, and that the 
dating bac-k of the policy was merely nugatory and illusory, for it could hâve 
no effect by relation. The ground of the bill is that the iioliey was dated April 
27th by mutual mistake, each intending to make the date later at least by two 
days, which was the date of McConneH's application. 

«jerome Templeton, for appellant. 
Frank Spurlock, for appellee. 

Before TAFT and LUKTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge (after stating tlie facts as above). The ac- 
tion of tlie circuit court in dismissing the bill was right. The policy 
could not be reformed except on the ground either of fraud or a coin- 
nion mistake of the parties. There is not the shghtest évidence of 
fraud on the part of the Insurance company. The reason why the 
date of the policy was made April 27th is palpable from an examina- 
tion of the médical examiner's report. That was taken to be the 
date of the application, as, indeed, it was. The fact that the part of 
the application signed by the applicant was dated upon the 2!)th of 
April is not material, because ail the circumstances show that the ap- 
plication was in fact made when McConnell visited the local agent's 
office, and submitted himself to a médical examination. Such an 
examination involves expense to the company, and is, of course, never 
had before an application for Insurance is made. Now, it is quite 
true that the applicant, upon examining bis policy, and ânding it 
dated the 27th of April, when he did not receive it until the Oth of 
May, might hâve objected to the date, and might bave requested that 
the dates be changed. In such a case the company could either hâve 
declined the Insurance, or acquiesced in the suggestion. But until 
the policy was delivered, and the money paid, the contract of Insur- 
ance was not entered into by the parties. We can only gather the in- 
tention of the parties from the face of the contract itself and the sur- 
rounding circumstances. The slightest examination of the policy 
by the insured would hâve shown him that the quarterly payments 
fell due on quarters calculated from the 27th of April. If he did not 
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consent to thîs, lie should then hâve objected. He made no objection. 
The évidence shows that he received notice that his premium was due 
on the 27th of July. Indeed, it shows that two notices were sent, 
and that he certainly received one. Nû objection was made on his 
part to the date at that time. Equity will reform written contracts 
when it is made clearly to appear that a différent contract from that 
wliich was written was actually agreed to by the parties, and that by 
a common mistâke a writing was signed which did not embody the 
agreement actually made, but a différent one. The contract in this 
case was made up of the application and the policy. Of the applica- 
tion, part is dated the 27th of April and part the 29th of April. The 
policy is dated the 27th of April. There is nothing on the face of the 
application to show when the applicant desired the policy to be dated. 
We only know that the Insurance company did date the policy upon 
the 27th of April, âxing the subséquent times of payment with référ- 
ence to that ; and we know the insured received the policy without 
objection, and received notice to pay subséquent payments without ob- 
jection. There is, therefore, not the slightest évidence to show that 
the dates of the policy for payment were in any respect différent from 
that which the parties intended them to be. That being true, there 
is no ground for a reformation of the contract. TMs is in accord 
with the conclusion reached by the circuit court of appeals for the 
Eighth circuit in the case of Insurance Co. v. McMaster, 30 G. G. A. 
532, 87 Fed. 63. 

It is said that the failure on the part of the insured to pay his 
premium on the 27th of July eannot work a forfeiture, because, under 
the law of New York, by which this policy, in accordance with its 
terms, is to be construed, no policy of insurance can be declared for- 
feited or lapsed by reason of nonpayment, when due, of any premium 
unless a written or printed notice, stating the amount of such pre- 
mium due on such policy, the place where it should be paid, and the 
person to whom the same is payable, shall be duly addressed and 
mailed to the person whose life is insured; and no such notice, it is 
said, was sent in this case. The New York statute provides that the 
afSdavit of an offlcer, or any one authorized to mail such notice, that 
the same has been placed in the mail, shall be presumptive évidence 
that such notice has been duly given. The written and oral évidence 
that the notice in this case, properly addressed to McConnell, was duly 
sent, more than 35 days before the date upon which the premium was 
required to be paid upon the policy, from New York, was complète. 
It also appears that what was called a "courtesy notice" of the same 
character was sent by the gênerai agents from the Cincinnati office 
some three weeks before the 27th of July. It is said that the sending 
of the New York notice is not satisfactorily shown, because the ste- 
nographer of the insured testified that she never saw a notice from 
New York City, but only one from Cincinnati, and because a thorough 
search among the papers of the deceased does not show the présence 
among them of the New York notice. This is immaterial, except as a 
circumstance having some tendency to show that it was never mailed ; 
and in this case the évidence of its having been mailed is quite satis- 
factory. The statute only requires that the notice shall be mailed to 
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the right address. Its failure to reach thé insured is a risk wliich tlie 
statute evidently iiiterids the insured shall run. The duty of the Com- 
pany is f ully complied witli, and the f orfeiture imposed by the terms of 
the policy not affected, if the required notice is duly mailed. 

Again, it is contended that the second installment of the premium 
was paid to the agent of the défendant on July 28th, and that the 
défendant ratified the same. It appears that on the day after the date 
when the premium fell due, a friend of McGonnell, learning of his ac- 
cident, went to the banli, which was the collecting agent for the in- 
surance company, and tendered the amount due upon the installment, 
a signed receipt ifor which the banlc held. The cashier of the bank 
then gave the receipt, dating it back one day, to the 27th of July, and 
received the money. There was a considérable delay in the forward- 
ing of the money by the agent to the company at iSTew York, so that 
it was not received in New York until the 19th of August, and its 
payment was not explained until the 27th of September, 1893, by 
the président of the bank which issued the receipt and took the money. 
The proofs of death were not received in New York until the 29th 
of September. On the 24th of October, 1893, the gênerai secretary of 
the company took the money to Knoxville from New York, and paid 
it back to the national banlv, whose cashier, together with the secre- 
tary of the défendant company, went to the friend of McConnell 
who had paid the money, and returned it to him. He had agreed to 
hold the receipt, and return it to the bank, should the delivery of 
the receipt be found not to be proper; but when the money was paid 
him it appeared that he had turned the receipt over to the adminis- 
trator of the insured. We find nothing in tliis circumstance to justi- 
fy the contention that the company is now estopped to rely on the 
forfeiture by a failure to repay immediately the money which was paid 
under the circumstances above detailed. To say the least of it, the 
antedating of the receipt was a very peculiar proceeding, and while 
the fact that the receipt was antedated was subsequently brouglit to 
the attention of the company, delay incident to a proper investigation 
would certainly not work an estoppel in favor of the beneficiary, who 
at that time had not herself paid the money. 

Finally, it is contended that this policy is to be construed as a 
policy for a year, upon which a quarter of the premium lias been paid, 
and three-quarters remains due as a crédit to the company. The case 
cannot be distinguished in this regard from Insurance Co. v. Sheridan, 
8 H. L. Cas. 745, where the policy was in ail substantial respects siimi- 
lar to the one under considération. It is an annual policy, but it 
is an annual policy on which the premium is payable by quarterly in- 
stallments, leaving the insured at liberty to drop it at any quarter, 
and imposing no liability on the i>art of the company unless the quar- 
terly payment is made at the end of the quarter. If, however, the 
insured die at the end of the first quarter of the current year, the In- 
surance company receives only one-quarter of the annual premium, 
instead of the wtiole. It lias insured the deceased for a year, subject 
to lus voluntary default. He lias died, and the policy is earned. He 
should pay the whole year's premium therefor, but has only paid one 
quarter's premium. To meet this injustice, the proviso is introduced 
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that, if the Insuped ghould happen to die before the whole of said quar- 
terly paytoents shall become due, then tlie company shall be en- 
titled to deduct premiums for ail the subséquent quarters of that cur- 
rent year from .the amount of the policy. That proviso is not meant 
to apply tO!itîhe,.case of ft defaulted payment, but only to a case where 
the payments are regularly made as they become due, and where ail 
the installmeuts hâve not become due on the death of the insured. In 
this case there was a failure to pay a quarterly installment on the day 
flxed. As a conséquence, the policy became forfated, and ail liability 
thereon ceased. The decree of the circuit court is afflrmed. 



éOEHAM MFa. CO. Y. BMBRY-BIRD-THAYER DBY-GOODS CO. et. al. 

(Circuit Court, W. D. Missouri, W. D. February 13, 1899.) 

No. 2,078. 

1. Unfaik Compétition— Evidehcb Procurbd by Dbobit. 

An agent of complainant, wUich was a manufacturer, purdiased an 
article from a saleswoman in defendant's store, being distinctly told that 
it was not of complainant' s manufacture; but after the purchase, by a 
false statetnent to the clerk, he induced her, for the purpose of obliging 
him, to marli the duplicate sale blll delivered to him with the purchase 
to indicate that the article was of complainant's malje. Hdd, that com- 
plainant could not avail itself of such fact as évidence in support of a 
claim that (Jefendant sold other goods as those of complainant. 

2. Same— FuAUDULr.NT Intbnt— NoTioB TO Défendant. 

A fràudulent intent Is of the essence of unfair compétition in trade; and, 
where a manufacturer believes a dealer to be selling the goods of another 
as his, he should give the dealer notice, aad an opportunity to desist, be- 
fore bringlng suit. ' 

3. Same— Selijng Goods as Those of Another Makeh. , 

Complainant, in its bill, charged défendant with unfair compétition, in 
selling goods of other makers as those of complainant. The sole évidence 
of any such sales was the testimony of agents of complainant, sent for the 
purpose of procuring évidence, which was not very satisfactory, and failed 
to show a single sale to a bona flde purchaser, or any motive therefor, or 
that défendant knew of the sales so made; but, on the contrary, showed 
that it did not know of them, and that the représentations made by Its 
clerks were contrary to its orders and rules. It was further shown that 
no notice of any claim of such conduct was given to défendant untll suit 
was brought; and the évidence tended to show that the real purpose of 
the suit wâs to prevent the défendant from selling complainant's goods, 
because it sold them at a lower price than competing dealers, and than 
complainant regarded as for its best interests. Held, that such évidence 
was wholly insufflcient to establish a right to relief. 

4. Same— Right of Manufacturer tq Control Price op Goods— Purchase 

IN Opbn Market. 

When a manufacturer parts with his goods, and they go upou the 
market, any; third person has the right to purchase and sell them as he 
pleases; and the courts will not aid the manufacturer in suppressing their 
sale by a purchaser at priées which do not meet his approval by permitting 
him, in litigation brought under the guise of protecting his trade-mark 
or to suppress Unfair corùpetition, to examine the défendant or his wit- 
nesses to discover where the goods were purchased. 

5. Tbmporart Injunotion- Pbrvehsiof of Use— ConteMpt of Court. 

The publication in a newspaper, by a party to whom a temporary in- 
Junction has been granted, of a perverted construction of the purpose and 
effect of the injuhction, before a full hearing on the merits, is a misuse of 
the injunetion, which constitutes a eommon-law eontempt of court. 
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This was a suit in equity by the Gorham Mannfactoring Company 
açainst the Emery-Bird-Thayer Dry-Goods Company and others for 
unlâwful compétition in trade. 

Brown, Chapman & Brown and Rufus J. Delano, for complainant. 
John L. Peak and Robert E. Bail, for défendants. 

PHIUPS, District Judge. This is a bîll in equity to enjoîn the 
défendants from unfair compétition with the business of complainant. 
The complainant is a nonresident corporation, engaged in manufac- 
turing and selling silverware known generally in the trade as "Gor- 
ham Si] verware." The défendant Emery-Bird-Thayer Dry-Goods Com- 
pany is a domestic business corporation, engaged in gênerai merchan- 
dise, conducting what is popularly known as a "department store." 
The other défendants are its directors and managing offîcers. The 
question as to any invasion of complainant's trade-mark is eliminated 
from the discussion, for the reason that there is no évidence that the 
défendants hâve in any way attempted any imitation thereof. The 
only real controversy presented by the évidence is whether or not the 
défendants hâve been guilty of unfair compétition, by attempting to 
palm off on the purchasers of silverware, as of the manufacture of 
complainant, that which in fact was of a différent manufacture. 

A substantial recitation of the facts which led to the institution 
of this suit will be a sufflcient défense thereto: 

For two or three years prior to October, 1805, the concem doing 
business under the firm name of Emery, Bird, Thayer & Co., up to the 
time of the act of incorporation, — the latter part of October, 1895, — 
had bought and sold silverware of the manufacture of the complain- 
ant, as also silverware of other manufactures, and at the times in 
controversy had on hand a lot of complainant's product. In the 
month of October, 1895, amoug its many advertisements in the news- 
papers of Kansas City, it advertised for sale silverware of the Gor- 
ham pattern at reduced rates, — below those of establishments in 
Kansas City engaged especially in the jewelry business. Upon dis- 
covering this, the complainant — whether of its own motion, or at the 
instigation of another jewelry merchant in Kansas City, need not be 
determined — caused to be inserted in the Kansas City Star, on No- 
vember 2, 1805, the foUowing notice: 

"Where to Buy Gorham Silrer. Don't look for it among tbe silvery silver of 
the dry-goods stores, offered at half the priée of bulllon. Suspicion Instantly 
attaclies to ail such wares, no matter what they are stamped, or by whom 
they are sold. On tbe contrary, tbe proprietor of any flrst-elass jewelry store 
In the United States will stake his Personal réputation upon the sterling 
quallty of Gorham silver. Too good for dry-goods stores; Jewelers only." 

This advertisement of the complainant was the only one of a like 
character it had ever published in any newspaper at Kansas City. It 
was so evidently directed against the défendant company, that among 
its advertisements in the Kansas City Times of November 4, 1895, it 
inserted the foUowing: 

"Sterling Silver. Gorham Silver. We are now selling Gorham Sterling Sil- 
verware, made by the Gorham Manufacturiug Co. of New ïork City, at fcom 
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20 to 40:per cent, below tlie exclusive Jewelers. In a récent advertlsement of 
tbe Gorham Co., they said their ware was 'too good for dry-goods stores; 
Jëwélers dniy.' A rather pecullai ànnouncement for them to make, when we 
now hâve quantities of their ware In our store, and hâve been selling it for 
some years. Tes, if you want Gorham's ware, you çan get it hère, and the 
prlce will be from 20 to 40 per cent, below that of the exclusive jewelers. But 
the patterns of the Gorham Oo. are not as pretty and original as those made 
by another big silversmith, and of which we sell a great deal more than of 
the Gorham ware. We are showing thèse patterns to-day alongside of thi; 
Gorham patterns, and the customers nearly invariably sélect the patterns not 
made by Gorham. It is simply this: The patterns oï the Gorham Co. are too 
much like stamped plated ware. ïhey are not up to date. Corne to the store 
and compare thèse two kinds. ïou can hâve Gorham's ware, if you want it. 
We think you'll sélect the prettier, Bowever." 

On the 9tli day of November, 1895, the complainant inade the follow- 
ing publication in the Kansas City Journal : 

"If it Is Gorham, it is genuine. Of course, that goes without saying; but is 
it Gorham? Is It stamped with the lion, anchor, and the letter 'G' (trade- 
mark) ? Don't buy so much as a teaspoon for solid silver, unless it boars this 
doubt-dispelling mark. Too good for dry-goods stores; Jewelers only." 

Thereafter one Meyer, a jeweler of Kansas City, in the interest of 
the complainant and himself, sent one of liis female clerks to the 
defendant's store, with the évident purpose of obtaining, if possible, 
évidence to show that the défendant company was not in fact selling 
Grorham silverware; and naturally enough she found, as she supposed, 
what she went for. Her testimony in chief is to the effect that she 
asked for a Gorham spoon, and was shown by one of defendant's 
lady clerks a spoon represented to be of the Gorham manufacture, 
which she claims wus of a différent pattern. She did not buy the 
spoon, as she did not go there for the purpose of making a purchase. 
She could not give the name of the clerk with whom she talked, nor 
could she identify the person so as to enable the défendant to call 
her in contradiction. This witness was nearsighted, and on her 
cross-examination showed an unfamiliarity even with the Gorham 
trade-mark, or that of the spoon which she claims was exhibited to 
her; leaving the identification of the goods claimed to hâve been 
offered her in a very unsatisfactory condition. This was followed 
up by this same man, Meyer, procuring two other women, friends of 
his, to visit the defendant's store "to spy out the land." One of them 
claims to hâve bought for Meyer some spoons represented by the 
sales wom an to be of the Gorham pattern, which were not. The sale 
ticket for thèse goods did not express on its face the name of the 
manufacturer. They delivered the spoons to Meyer, one of which 
was marked the next day for identification, which was afterwards 
put in évidence by the witness Meyer. The lady clerk who made 
this sale is of good réputation, and experienced as a saleswoman. 
She testiôed that, while she could not recall the circumstances of the 
particular transaction, she was satisfied it was not possible for her 
to hâve sold the spoon exhibited by Meyer as of the Gorham pattern; 
that there was Gorham ware, such as spoons, in the case, the trade- 
mark of which she was familiar with; that she had never made any 
snch misrêpresentation to any purchaser, and could hâve had no occa- 
sion so to do. The readiness with which those two women lent 
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themselves to Mr. Meyer to perform the ungracious office of amateur 
détectives, does not commenii itself to the favorable considération of 
this court. A superserviceable détective is very apt to discover, in 
liis eagerness to illustrate his fidelity to a self-imposed master, what 
lie seeks. The persistent conduct of the complainant in sending spies 
upon the unsuspecting clerks of this house is calculated to excite some 
incredulity as to the virtue of this class of testimony. The évidence 
shows that next came an agent of the complainant, representing its 
business in the Western territory, who also entered this store under 
the guise of a purchaser, and applied to this same lady clerk for the 
purchase of a spoon. She distinctly told hini that the s^ioon he 
bought was not of the Grorham pattern. Htill determined to flnd 
some évidence, if possible, against the défendant company, lie repre- 
sented to her that he wanted the spoon to give to a friend out in 
Kansas who had a préférence for the Gorham pattern, and persuaded 
her to Write upon the duplicate sale ticket given him therefor the 
Word "Gorham." This is verified by the fact that the duplicate sale 
bill which went to the défendant'» accounting office did not contain 
the Word "Gorham," which was written on the dui>licate taken by 
said agent after it was returned from the accounting office to the 
clerk to be given to the purchaser. The clerk's évidence is that she 
relnetantly yielded to the agent's insistence, merely to oblige him, 
Avliich act on her part, however reprehensible from a business point 
of view, certainly cannot be taken advantage of by the party who 
procnred it. As the crowning performance along this line, the com- 
jilainant's chief counsel came to Kansas City, and presented himself, 
incognito, at the counter of defendant's store, and bought a spooii 
from a young clerk named Sheldon, who, when inquired of by this 
assuraed purchaser whether it was a Gorham spoon, answered that it 
waa The said lady clerk of the défendant, who was standing near, 
overheard a part of this conversation, and when she perceived that 
the young man had represented the spoon as of the Gorham pattern, 
which it was not, slie eonfronted him with his misconduct, whereupon 
lie went out to tind this purchaser, to recall the sale ; but the purchaser 
»iiddenly disappeared, and presumably went direct to Mr. Meyer's store 
to report his ach'evement. This lady clerk at once reported to her im- 
médiate superior what young Sheldon had done, and the matter was 
then carried before Mr. Peters, who had charge of the employment of 
the clerks for the house, who, according to the custom of the house, 
after allowing him to remain and receive pay for one day, discharged 
hiiu for his misconduct. Whether or not this young man was really 
ignorant of the pattern of the spoon is in some doubt, but, for the 
purposes of this case, the doubt may be resolved against him. The 
évidence shows, without contradiction, that it was the well-known 
ru le of this house that no goods were to be represented by the em- 
ployés to customers to be other than what they were, and that ail 
custoniers buying goods of the house which proved to be dissatis- 
factory had the right to rettirn them within a reasonable time and 
receive back the purchase money. The évidence on the part of the 
complainant not only fails to show that any bona flde purchaser had 
ever been deceived in the matter of purchasing something else for 
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Gorham goods sold by this house, but, on tlie contrary, tte évidence 
on behalf of the défendant shows that no such coinplaint liad ever 
been made to the défendant; and, with the exception of the sale 
made bj' young Sheldon, the first intimation ever received by the 
agents or managing offlcers of the défendant company of a;uy false 
sale of the Gorham goods was on the filing of this suit. 

The whole history of the controversy enforces the conclusion that 
it had its inception in the fact that the défendant company was offer- 
ing the Gorham ware on this marlcet at a lower price tlmn tliat sought 
to be maintained by the exclusive jewelry establishments, and that 
the real incentive of the complainant's interposition was to maintain 
the higher price for its wares in this market. If the sole purpose 
of the complainant was to protect its trade-mark and to suppress un- 
fair compétition, within the spirit of the law, in the honest belief 
that the défendant company was palming off on the community spuri- 
ous wares, or other wares, as those of the complainant, both con- 
ventional usage and equity, founded in fair play, demauded that the 
complainant should hâve gone to the défendant company and advised 
it of its grievance, and thus afforded the défendant the opportunity 
to correct the wrong without a hasty resort to court. The character 
and réputation of the défendant company, so well known to the com- 
munity and the country, are such as to hâve invited this course. The 
suprême court, in McLean v. Fleming, 96 U. S. 254, declared the law 
to be that it is not necessary, "in order to give the right to an înjunc- 
tion, that a spécifie trade-mark should be infringed; but it is sufflcient 
that the court is satisfled that there was an intent on the part of the 
respondent to palm off his goods as the goods of the complainant, and 
he persists in so doing after being requested to desist."— eiting Wool- 
lam V. Eatcliff, 1 Hem. & M. 259, in which the chancelier said: 

"It further appears tliat Eaton had given this information to the plaintiff 
so long ago as December last, and the plaintiff ought. theivfore, to bave done 
one of two things: Either he should hâve communicated at once with RatclifC, 
and obtained from him the information which he bas given hère; or else, if 
he had determined on applylng to tbis court in the flrst instance, he should bave 
taken care to show that some one else had been deceived." 

Furthermore, as said by Brown on Trade-Marks (2d Ed., § 43) : 

"Unfalr compétition implies a fraudulent intention, while, on the contrary, 
an enjoinable infringement of a technical trade-mark may be the resuit of 
accident or misrepresentation, without actual fraud being an élément." 

This principle of law is aptly stated in Simmons Med. Co. v. Mans- 
fleld Drug Co., 23 S. W. 175, 93 Tenn. 84: 

"Fraudulent Intention is not necessary, in a trade-mark, while in unfair com- 
pétition fraud is of the essence." 

So, in Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537-549, 
11 Sup. et. 396, the court said: 

"In cases of unfair compétition, fraudulent intent upon the part of tlie de- 
fendant must be proven." 

In Hilson Co. v. Foster, 80 Fed. 897, Judge Coxe said: 

"The action is based upon déception, unfairness, and fraud, and when thèse 
are established the court should not besitate to act. Fraud should be generally 
proved. It should not be Inferred frcm remote and trivial similarities. Ju- 
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dicial paternalism should be avoided. There should be no officions meddling by 
the court with the petty détails of trade, but, on the other hand. Its process 
should be promptly used to prevent an bonest business from being destroyed 
or Invaded by dishonest means." 

Nobody was deceived or defrauded into the sales claimed to hâve 
been made to the détectives sent to the défendant'» store to get évi- 
dence. They knew exactly what they were getting. The conduct 
of complainant's agent, who, by deceit and falsehood, induced the 
saieswoman to mark on the sale ticket the word "Gorham," shows 
Ihat the scheme and purpose were to procure a wrongful act, to make 
it the basis of a lawsuit. A man who procures another to slander 
him cannot malce it the basis of an action for damages. Sutton v. 
Smith, 13 Mo. 120. This is based upon the fundamental principle 
that "no person has the right to entrap another, by false and fraud- 
nlent appearances, in order to induce an act on which to base a claim 
for damages in a court of justice." How much more should this rule 
apply in a court of equity, which, in its search after justice, looks into 
the very heart, to divine the motive. 

As confirmatory proof of the underlying purpose of this suit to 
prevent the défendant company from selîing the complainant's manu- 
factured article at priées which might affect the larger profits of the 
manufacturer, and suppress the compétition of other merchants with 
the exclusive jewelry establishments, the coraplainant, both in the 
interrogatories propounded in the bill, and persistently throughout 
the cross-examination of the directors, managers, and officers of the 
défendant company, sought to ascertain from whom they purchased 
the goods manufactured by the complainant, the évident object of 
which was to enable it to refuse to sell to defendant's vendors after 
ascertaining their names. During the taking of the dépositions, on 
the refusai of one of the witnesses to make answer to such inquiries, 
the respective counsel laid the matter before this court for direction 
as to whether or not such question should be answered; and the court 
answered in the négative, for the obvions reason that that was a 
trade secret, and the development of the fact was not essential to the 
proper maintenance of the complainant's suit. When a manufacturer 
parts with his goods, and they go upon the market, any third per- 
son has the right to purchase and sell them as he pleases, without the 
consent of the manufacturer; and the courts will not aid the manu- 
facturer, under the guise of protecting his trade-mark or the suppres- 
sion of unfair compétition, by permitting him in such litigation to dis- 
cover the sources from which an objectionable merchant — to him — ob- 
tains his supply. 

This complainant has been guilty of an act which entitles it to less 
considération from this court. After it had been conceded a tempo- 
rary injunction in this case, it publislied in one of the leading news- 
papers of this city a perverted construction of the purpose and eiïect 
of the temporary injunction. This publication, in effect, represented 
the court as having decided, in granting said injunction, that the 
court was of opinion that the défendant company had obtained its 
goods "through second hands, and surreptitiously. * « » Conse- 
quently the injunction was granted, and is in active force to-day." 
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SUcIi perf ertèd use ôf a temporary injunctîon granted by a court be- 
fore the final hearing upon the full évidence is, in its essence, a coni- 
mon-law contempt of court. Tichborne v. Tichborne, 39 Law J. Ch. 
403, 404; Roach v. Garvan, 2 Dick. 794; Kitlmt v. Sharp, 52 Law 
J. Ch. 134. The court is unable to perceive the existence of any 
real purpose on the part of the défendant company to impose upon 
the public by fraudulently putting upon the market other goods under 
the guise of the complainant's manufacture, or any purpose on ita 
part, prier to the complainant's attack upon it through the news- 
papers, to give any préférence to other wares sold by it over those 
of the complainant. The very utmost the évidence warrants the 
Court in saying against the défendant company, assuming the évidence 
of complainant's witnesses to bave been honestly related, is that 
some of the minor clerks of the house may, through inadvertence or 
indifférence, hâve disposed of to Meyer and complainant's agents a 
few spoons of other patterns as of the make of the complainant. The 
évidence, taken in its entirety, persuades the court that this was with- 
out the knowledge or consent of the défendant company, and was con- 
trary to its declared method of doing business, and, further, that no 
conceivable reason is found to exist at the time of the sales in question 
why the défendant company sliould bave sold other goods as those of 
the complainant, when alongside of those sold were those of the 
complainant, subject to the same discount, and when, according to 
the defendant's testimony, it did not regard those of other manufac- 
turers less valuable than those of the complainant. There is a lack 
of persuasive évidence of the existence of any fraudnlent purpose on 
the part of the défendant company; and the failure of this complain- 
ant to hâve aiïorded the défendant an opportunity, before bringing 
this suit, to rectify any misconduct on the part of its employés, com- 
pels the court, in the interest of fair play, to dlsmiss this bill, and dis- 
solve the temporary injonction granted herein. Decree accordingly. 



CHASE y. DRIVER et al. 

(Circuit Court of Apppals, Eightti Circuit February 27, 1S90.) 

^ No. 1,083. 

%J AppeaI/— Final Dbokee-tDecrkes ÛRDEniNo and Confiemino Salbs o» 
Propebty. 

A decree which orders a Judicial sale of spécifie property, under ■which 
the title may pass beyond the control of tlie court, is final, and it cannot 
be reviewed, unless it Is challenged by a direct appeal from It, although 
It eontains a provision referring the case to a master to state the account 
betwfeen the parties preparatory to the application of the proceeds and 
the adjudication of the costs; and an order which absolutely eonflrms such 
sale Is equally final, and revlewablé only by a direct appeal from It 

1 SAMfi. 

Complainant who was the owner of the equity of rédemption In prop- 
erty which had been sold under jdeeds of trust flled a bill alleglng tîe ir- 
regularity of sucli, sales, and pràying for a resale, that the purchaser be 
held a mortgagee in possession, tbat an account be talien of the amount 
due on the mortgages, and that the surplus proceeds be paid to complain- 
ant. He did not offer to redeem, nor question the validity of the mortgage 
âebt A decree was eutered ordering a resale, and referring the case to 
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a master to state an account between the parties, conditioned ou the filing 
of a bond by complainant for the payment of the costs and ejpenses in 
case suffleient was not realized on the sale. Complainant filed the bond, 
the property was resold, and an order made confirming the sale. Subse- 
quently the master filed his report, which was conflrmed, and from such 
order of confirmation complainant appealed. Held that, as the main object 
of the bill was to procure a resale of the property, the decree ordering the 
sale, and the order confirming the same, were final, and not iuterlocutory, 
and neither coiild be reviewed on the appeal from the subséquent order, 
which was talcen more than six months after the sale was conflrmed. 
S. Equity Practicr— Suit to Obtain Resalb tjnder Mortgage — Requiking 
Bond for Costs. 

Where the owner of the equity of rédemption in property which has 
been sold under a mortgage files a bill to obtain a resale, without ofïering 
to redeeni, but merely in the hope that a surplus wlll be realized from such 
sale, it is witliin the power of the court, on ordering such resale, to re- 
quire the complainant, as a condition, to file a bond for the payment of 
the costs and expenses of such proceeding in case a sufficient surplus is 
not realized from the sale. 

4. ApPEAIj — ESTOPPEL. 

One who accepts the benefits of a decree or .ludgment is thereby estopped 
from reriewing it or from escaping from its burdens. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

William M. Randolph (George Randolph, on the brief), for ap- 
pellant. 

Jacob Trieb(^r, for appellees. 

Bef ore CALDWELL and SANBORN, Circuit Judges, and ADAMS, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree made 
on December 1, 1897, which settled the account between the owner of 
the equitj' of rédemption in certain lands, and the mortgagee there- 
of, after the lands had been sold to satisfy the mortgage debt, under 
a decree rendered in the same case on April 9, 189G, at the suit of 
the owner of the equity, and after that sale had been conflrmed, on 
December 28, 1896. Ike A. Chase was the complainant in the suit. 
He was the owner of the equity of rédemption in the lands. He has 
appealed from the decree settling the account; but it was at his suit 
that the decree of sale was made, and he took no appeal from that 
decree. He flled no exceptions to the report of sale under it, and 
he did not appeal from the order of confirmation of that report. 
Nevertheless, by his assignment of errors on the appeal from the de- 
cree of December 1, 1897, filed after that decree was made, he at- 
tempts to challenge the provisions of the decree of sale, and of the 
order confirming the sale under that decree. We are met, there- 
fore, at the threshold of our investigation of this case, with the 
question whether the decree of sale and order of confirmation were 
mère interlocutory decrees, and thus reviewable upon an appeal 
from the decree on the accounting, or were so far final that they 
could be questioned only by direct ajjpeals from them, taken within 
six months after their respective entries. 26 Stat. c. 517, § 6; 1 
Supp. Rev. St. (2d Ed.) p. 903. A brief statement of the course of 
the' litigation, of the facts which gave rise to it, and of the provi- 
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sions of thèse varions decrees, is indispensable to a clear understand- 
ing of this question. ' 

On December 1, 1888, oné Warner owned the land over which this 
controversy arose, and on that day he conveyed it, by a trust deed, 
to Abner Driver, to secure a loan of |8,000, which he then made of 
James D. Driver. After a default had béen made in the conditions 
of the trust deed, Abner Driver, the trustée, sold the land therein to 
satisfy the debt; and James D. Driver, whp will hereafter be called 
the "mortgagee," purchased it at the sales. Thèse sales were made 
on December 8, 1891, and on December 10, 1892. Trust deeds evi- 
dencing them were made in 1893 and 1894. On November 24, 1891, 
Warner conveyed his equity of rédemption in the lands to the appel- 
lant, Chase; and on March 8, 1892, Ohase also obtained a sherifif's 
deed of Warner's interest, upon a sale made under a jndgment 
against him. In December, 1892, the mortgagee took possession of 
the lands under the trustee's sales. On June 29, 1895, Chase exhibit- 
ed his bill in this suit. In that bill he set forth the facts we hâve 
recited, admitted the original existence of the debt of |8,000 and in- 
terest, and conceded the validity of the trust deed made to secure 
it, but alleged that since November 24, 1891, he had been entitled 
to the possession of the lands; that the sales and trust deeds were 
irregular and void; that James D. Driver was only a mortgagee in 
possession; that proper crédits for the amounts which had been, or 
should hâve been, paid on the debt ought to be allowed, and a proper 
account of the rents and profits of the lands ought to be rendered ; 
and that they should be sold again for something near their actual 
value. He did not offer to pay the mortgage debt, or to redeem the 
lands from it, but the prayer of his bill was that the trustee's deeds, 
and the sales upon which they were based, might be set aside; that 
the trust deed might be reinstated, so far as in equity it ought to be ; 
that an account between Warner and Chase, upon the one side, and 
the trustée and the mortgagee, upon the other, might be taken ; that 
the true amount owing be found; and that, if it was determined that 
Warner was justly indebted to the mortgagee in any amount, the 
lands should be sold again, and the proceeds of the sale applied to 
the payment of the costs of the suit and of the debt to the mort- 
gagee ; and that the balance, if any, be paid to the appellant, Chase. 
The trustée and mortgagee filed answers, which denied the equities 
of this bill. Replications followed, testimony was taken in the usual 
course, and on April 9, 1896, the case came on for final hearing. 
After that hearing, and on that day, the court rendered a decree that 
if the appellant would within 10 days give a bond, with proper sure- 
ties, in the pénal sum of $1,000, conditioned that if, at the proposed 
sale of the mortgaged premises, there should not be a sufflcient sum 
realized to pay the costs of the sale and of the proposed référence to 
the master, in addition to the amount that should be found due to 
the mortgagee, he would pay such costs and expenses, then the trus- 
tee's sales and deeds should be set aside, and the land should be sold 
on May 28, 1896, by a commissioner named in the decree; that, if the 
appellant did not make and file such a bond within the time fixed, 
his bill should be dismissed; that, if such bond wàs filed, John I. 
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Moore, as spécial master, should state the account between the par- 
ties; that in the statement of tliis account he should crédit the 
mortgagee with the amount due him on the loan, with interest until 
December 1, 1896, with ail taxes on the land which the mortgagee 
had paid, and with ail money which the mortgagee had expended for 
permanent, bénéficiai, and necessary improvements thereon, and 
should charge him with the amount paid upon the debt of Warner, 
and with ail the rents of the lands which he had collected, or which 
he should hâve collected. between January 1, 1893, and December 
31, 1896; that the appellant should pay the costs of the sale and réf- 
érence, if the lands did not realize an amount sui3flcient to pay the 
balance found due the mortgagee upon this accounting and thèse 
costs; and that the question regarding the costs which had accrued 
prior to this decree was reserved. The bond was flled. The lands 
were sold under the decree on May 28, 1896. The commissioner flled 
his report of sale on September 1, 1896; no exceptions were flled to 
it; and on December 8, 1896, the court ordered that the sale be con- 
firmed; that the commissioner exécute a deed to the purchaser, who 
was the mortgagee; that thepurchase pricebe credited on the amount 
due him; and that the appellant pay the commissioner a fee of 
flOO, and the expenses of the sale. At this sale the land brought 
f 10,400. On November 28, 1896, the spécial master filed his report 
upon the accounting, by which he found the amount due to the mort- 
gagee, under the decree, to be |11,372.23; so that the land failed to 
realize an amount sufficient to pay the debt, by $972.23. Ohase flled 
exceptions to the report of the master, by the terms of which he 
challenged each provision of the decree of April 9, 1896, and of the 
order of conflrmation of December 1, 1896, as well as the flndings set 
down in the report of the master. On December 1, 1897, af ter a hear- 
ing upon thèse exceptions, the court below entered a decree that they 
were overruled; that the land did not bring an amount sufficient to 
pay the amount due to the mortgagee; that the appellees pay ail 
the costs which had accrued in the suit prior to the rendition of the 
decree of April 9, 1896 ; that the master be allowed a fee of -1250 for 
his services; that the appellant and the surety on his bond pay the 
costs which accrued subséquent to the date of the decree of sale; 
and that the appellees hâve exécution therefor. It is from this last 
decree, of December 1, 1897, that the appeal before us was taken. 
When this appeal was allowed, it was many months too late to take 
an appeal from the decree of sale, or from the order confirming it. 
So that we cannot consider or review that decree or order, unless 
they were interlocutory, and thus reviewable by reason of the appeal 
from the decree for an accounting. Rev. St. § 692; 26 Stat. c. 517, 
§ 6; 1 Supp. Eev. St. (2d Ed.) p. 903; Fourniquet v. Perkins, 16 How. 
82, 84. 

It is often a vexations and doubtful question what decrees and dé- 
cisions are final, and what are interlocutory, within the meaning of 
thèse acts of congress. One who carefully examines the décisions 
of the suprême court upon this question cannot fail to be impressed 
with the truth of the remark made by Mr. Justice Brown in deliver- 
ing the opinion of that court in McGourkey v. Railway Co., 146 U. 



784 92 FEDERAL REPORTER. 

S. 536, 545, 13 Sup. Ct. 172, when lie said, ''The cases, it must be 
conceded, are not altogether harmonious." Many o£ the décisions of 
that court are cited, and some o£ them are reviewed, in that opinion; 
and, while an examination of them discloses the fact that there are 
some decrees so close to the line of demarkation that it is difficult to 
place them, as in Iron Co. v. Meeker, 109 U. S. 183, 3 Sup. Ot. 111, 
and Beebe v. Eussell, 19 How. 283, 286, yet there are many about 
which there can be little doubt. If the main purpose of the bill is 
to obtain an account between the parties, and a recovery of the bal- 
ance that shall be found due, a decree that the complainant is enti- 
tled to the accounting, and that the case be refeiTed to a master to 
state the account, is not final. Latta t. Kilbourn, 150 U. S. 524, 539, 
14 Sup. Ct. 201. Decrees which establish the validity of mortgages, 
and direct the cases to stand over without ordering a sale, are in- 
terlocutory. Railway Co. v. Simmons, 123 U. S. 52. 8 Sup. Ot. 58; 
Parsons t. Eobinson, 122 U. S. 112, 7 Sup. Ot. 1153. A decree of 
foreclosure and sale, which leaves the property to be sold uniden- 
tifled, and the amount due undetermined, and refers the case to a 
master to point ont the property and to flx the amount, is not a 
flnal decree. Eailroad Co. v. Svvasey, 23 Wall. 405, 410. The déci- 
sions of the suprême court in Forgay v. Conrad, 6 How. 204 ; Thom- 
son V. Dean, 7 Wall. 342, 346; Iron Co. v. Meeker, 109 U. S. 183, 3 
Sup. Ot. 111; and Central Trust Co. v. Grant Locomotive Works, 
135 U. S. 207, 10 Sup. Ot. 736, — upon the question whether or not 
a decree which sets aside conveyances, or directs défendants to con- 
vey and surrender property, or détermines that the complainants are 
the owners of certain interests in property, and then refers the tase 
to a master to state and report the accounts between the parties to 
the suit respecting the use of the property, — are difficult to recon- 
cile with its décisions in Perkins v. Fourniquet, 6 How. 206, 208; 
Oraighead t. Wilson, 18 How. 199; Beebe v. Eussell, 19 How. 283, 
286; and McGourkey y. Eailway Co., 146 U. S. 536, 550, 13 Sup. Ot. 
170, — upon the same question. But a decree which orders a judicial 
sale of spécifie property, under which the title may pass beyond the 
control of the court, is final; and it cannot be reviewed, unless it is 
challebged by a direct appeal from it, although it contains a provi- 
sion referring the case to a master to state the account between the 
parties preparatory to the application of the proceeds of the sale. 
and to the adjudication of the costs. Eay v. Law, 3 Cranch, 179 
Whiting y. Bank, 13 Pet. 6; Bronson v. Eailroad Co., 2 Black, 524 
Michoud y. Œrod, 4 How. 502; Sage y. Eailroad Co., 96 U. S. 712, 
714; Bank y. Shedd, 121 U. S. 74, 84, 85, 7 Sup. Ct. 807. And an 
order which absolutely confirma a sale under such a decree is equally 
flnal, and subject to review by a direct, appeal from it. Sage y. Eail- 
road Oo., 96 U. S. 712, 714; Blossom y. Eailroad Co., 1 Wall. 655; 
Butterfleld y. Usher, 91 U. S. 246. 

The rule announced by the décisions last cited is so indispensable 
to the protection of the rights of litigantSj and of the purchasers at 
judicial sales, and to a wise and just administration of the law, that 
it ought not to be questioned. If decrees of sale and orders of con- 
firmation were subject to review until the last decrees upon ail the 
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accountings were entered, the uncertainty of the title to he obtained 
at the sales would deter parties from buying, so that fair priées could 
not be obtained until the final reports upon the last accounts were 
confirmed; and the courts would be compelled to sacrifice the prop- 
erty, or to withhold the decrees of sale until ail the questions pre- 
sented at the accountings were determined. The latter course 
would be impracticable and intolérable. It is often of paramount 
importance to the litigants that the property in controversy be con- 
verted into money, and that a perfect title to it be conveyed, years 
before the necessary accounting between the contestants is complet- 
ed. This is almost invariably the case in the foreclosure of a mort- 
gage upon a great railroad, and in the disposition of valuable prop- 
erty involved in litigation among numerous claimants. In Bank v. 
Shedd, 121 U. S. 74, 84, 85, 7 Sup. Ot. 807, the trustées under two 
mortgages, and some of the bondholders secured by one of them, 
were contesting the priority of their respective liens, and the 
amounts due on the mortgages were undetermined. The court en- 
tered a decree of foreclosure and sale, in whicli it reserved for future 
disposition ail disputes and controversies between the trustées in 
the two, mortgages and the bondholders as to the priority and 
amounts of thtàr respective liens; and the suprême court held this 
to be a final decree. In view of this rule, and the authorities to 
which we hâve adverted, there seems to be little doubt as to the 
finality of the decree of April 9, 1896, and of the order of confirma- 
tion of December Ist in that year, in the case at bar. If the first 
decree had merely set aside the trust deeds, and referred the dis- 
putes to a master to state the accounts, it might hâve been merely 
interlocutory ; but, when it went further,— directed a sale of the 
land on May 28, 1896, fixed the liabilities of the parties on the ac- 
counting, and referred the case to the master to state the account, 
in accordance with the décision, in case the bond should be flled, 
and dismissed the bill if it should not be filed within 10 days, — it 
fell under the unbroken line of décisions, and within the reason of 
the rule, that a decree of sale of spécifie property in a case in which 
such a sale is the main purpose of the suit is linal, and reviewable 
only by an appeal which directly challenges it within the time fixed 
by the statute. 

There are other considérations which lead to the same conclusion. 
A decree is final which terminâtes the litigation between the parties 
on the merits of the case, fixes their rights and liabilities, and leaves 
nothing to be donc but to exécute it, although the case may be re- 
ferred to a master to state an account, or to détermine questions 
incidental to its exécution. St. Louis, I. M. & S. Ry. Co. v. South- 
ern Exp. Co., 108 U. S. 24. 29. 2 Sup. Ct. 6; Bank v. Shedd, 121 U. 
S. 74, 84, 85, 7 Sup. Ct. 807; Hill v. Railroad Co., 140 U. S. 52, 54, 
11 Sup. et. 690. This was a spéculative bill, and the relief it prayed 
was that the court would try an experiment. The coraplainant ad- 
mitted that the mortgagee was in possession of the property, and 
that the debt due him was just and unpaid. On well-settled prin- 
ciples, he had no right to the possession of the property until he 
redeemed it from the mortgage by paying the debt upon it. Brobst 
92 F.— 50 
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V. Brock, 10 Wall. 519; Bryan v. Kales, 162 U. S. 411, 16 Sup. Ct. 
802- Bryan v. Brasius, 162 U. S. 416, 16 Sup. Ct. 803, He made no 
offer to do this, but prayed that the court would set aside tlie irus- 
tee's deeds, and order another sale, to see if the property would not 
bring enough to pay the debt and give him a surplus. The plead- 
ings raised no question concerning the basis of the accounting. 
The sole issue they presented was whether or not the deeds should 
be set aside, and the experiment of another sale should be tried. 
This issue was determined, a sale was ordered, and the basis of the 
accounting was flxed by the decree of April 9, 1896. It is true that 
the court did not détermine the amount due on the debt before the 
sale, but it is also true that there was no occasion to détermine it 
at that time. The mortgagee was not seeking the collection of his 
debt, or a sale to satisfy it. The owner of the equity of rédemption 
was not seeking to pay it, or offering to redeem the lands from it. 
He sought the sale, and he sought it for the sole purpose of obtain- 
ing the éurplus above the debt which he hoped the property might 
yield. The détermination of the amount of the debt was only im- 
portant to détermine the amount of the surplus or of the deficiency; 
and that could not be determined until after the sale was made and 
confirmed, and the amount realized from it was found. The account- 
ing referred to the master, therefore, was, in eflect, the usual ac- 
counting, after a decree ôf foreclosure and sale, to détermine the 
deficiency, if any; and it is common knowledge that a decree of sale 
is not reviewable upon an appeal from the subséquent judgra^nt for 
a deficiency. This accounting was merely incidental to the décision 
upon tne merits, and necessary to the exécution of the decree. The 
decree of sale determined every issue raised by the pleadings, and 
grantéd the relief prayed by the bill. Moreover, this decree of April 
9, 1896,. was obtained, not at the suit of the appellees, but at that of 
the appellant. He it was who prayed for the decree, and who, when 
it was made, put it into exécution. It was at his request, and for 
his beneflt, against the protest of the appellees, that the decree and 
the sale weré made. When the decfee was entered, he had the op- 
tion to refrain from flling his bond, and to appeal to this court for 
îts reversai or modification, or to file his bond and accept the terms 
of the decree. He chose the latter alternative. He took the beneflt 
of the sale offered him under thé decree which he had sought, and 
ît is too iate for him now to escape from the terms prescribed or 
the burdens imposed thereby. One who accepts the beneflts of a 
decree or judgment is thereby estopped from reviewing it, or from 
escaping from its burdens. Albright v. Oyster, 60 Fed. 644, 9 G. C. 
A. 173, 19 U. S. App. 651. "Parties to suits must act consistently. 
They will not be heard to complain of errors which they hâve 
themselves committed, or hâve induced the trial court to commit. 
Long V. Fox, 100 111. 43, 50; Mtche v. Earle, 117 Ind. 270, 275, 19 
N. E. 749; Dunning v. West, 66111. 366, 367; Noble v. Blount, 77 
Mo. 235; Holmes v. Braidwood, 82 Mo. 610, 617; Price v. Town of 
Breckenridge, 92 Mo. 378, 387, 5 S. W. 20; Fairbanks v. Long, 91 
Mo. 628, 633, 4 S. W. 499." Walton v. Railway Co., 56 Fed. 1006, 
6 C. G. A. 223, and 12 U. S. App. 511, 513. 
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Our conclusion is that the decree of April 9, 1896, and the order 
of confirmation of December 1, 1896, were final decrees, and that 
thej cannot be reviewed upon an appeal from the subséquent decree 
confirming the master's report upon the aceounting, and adjudging 
the costs, because they direct and confirm a judicial sale of spécifie 
property upon a bill, the main purpose of which was to obtain such 
a sale, because the decree of April 9, 1896, terminated the litigation 
of the issues presented by the pleadings upon the merits, and re- 
ferred nothing but the aceounting to détermine the surplus or defl- 
ciency resulting from the sale, which was merely incidental to the 
exécution of the decree, and because the appellant procured, en- 
forced, and took the benefit of, that decree, and is thereby estopped 
from challenging it. The resuit is that we are precluded from con- 
sidering the errors assigned in the decree of sale and in the order 
of confirmation, and we proceed to a considération of those alleged 
to exist in the decree upon the aceounting. 

It is contended that the mortgagee committed waste while he was 
in the possession of the property, and that some amount should hâve 
been charged against liim on this account. There is testimony that 
some wood and timber were eut from the land, and that some dilap- 
idated and uninhabitable cabins rotted down, burned, or were re- 
moved during the years 1893, 1894, 1895, and 1896; but the record 
contains no évidence sufiicient to warrant a conclusion that the 
mortgagee or his tenants were guilty of committing waste. No more 
wood or timber seems to hâve been used than was necessary to con- 
struct and repair the necessary buildings, build fences, and furnish 
the firewood for the tenants upon the lands. The cabins which dis- 
appeared were not of suflflcient value to warrant their préservation or 
repair. 

When the mortgagee took possession of the land he leased it to 
one McGavock for a term of flve years from January 1, 1893, for 
$600 per annum, and on McGavock's covenant that he would put a 
substantial fence around the plantation, and that he would repair 
four old houses, and erect flve new houses, on the promises. The 
mortgagee agreed to furnish the flooring for thèse houses. The évi- 
dence is that he did buy and furnish lumber for this purpose, at an 
expense of $40. In the aceounting the master charged the mort- 
gagee with the rent collected under this lease, and credited him with 
this |40. The decree of April 9, 1896, directed the master to charge 
the mortgagee with ail the rents which he had collected, or should 
hâve collected, from, and to crédit him with ail money which he had 
expended for permanent, bénéficiai, and necessary improvements up- 
on, the property prior to Oetober 31, 1896. The master found that 
improvements of the value of |2,500 had been made by McGavock 
under his lease, but that the mortgagee had expended only the |40 
which he paid for the lumber. He therefore declined to crédit him 
with more than $40 on account of the improvements, or to charge 
him with more than $600 per annum on account of the rents. It is 
contended that the land could hâve been leased for $1,250 per an- 
num, and that the mortgagee should hâve been charged with $6,250, 
instead of $2,400, on account of thèse rents, and that he should not 
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have tecéived crédit for the $40 he paid for the lumber. The crédit 
of the $40 was so clearly within the express terms of the decree that 
the objection to it is uot worthy of considération. The testimony 
upon the question of the rents the mort gagée could hâve collected 
frpm the land is voluminous and confiicting. Twenty witnesses tes- 
tiiied upon this subject, and, as is usual in such cases, their esti- 
mâtes of the fair rental value of the property exhibited mueh vari- 
ance. The mortgaged prémises consisted of 400 acres of land. At 
the time the lease was made, 275 acres were cleared, and during 
the tei'm of the lease McG-avôck cleared about 80 acres more. There 
was testimony that the use of some of this cleared land, when leased 
in tracts of from 5 to 40 acres, was worth |5 per acre per annum, 
and that the mortgagee should hâve obtained at least $4 per acre 
in each year for ail the cleared land. On the other hand, sev- 
eral witnesses testifled that the annual rental value of small tracts 
of farm land was from f 1 to |2 per acre higher than that of farms 
comprising 200 or .300 acres, and that |G00 per annum, on the terms 
of the lease to McGavock, was a fair rental for thèse lands. When 
the lease was made, the fences and buildings were poor, and the im- 
provements required by the lease were necessary to the rental or use 
of the property. Upon a considération of ail the testimony in the 
light of this fact, we hâve been f orced to the conclusion that its pré- 
pondérance is in favor of the finding of the m aster that Driver ob- 
tained ail the rents the property was worth by his lease to McGa- 
vock. If this prépondérance was doubtf ul, the lease itself , and the 
fact thait thë mortgagee made it in his own interest and for his own 
beneflt,' Without fraud or fault, when he undoubtedly believed that 
he was the ôwner of the property, would be sufflcient to turn the 
scales. There was no error, therefore, in the refusai of the master 
to charge the mortgagee with more than be actually 'collected on 
account of the rents of the mortgaged promises. 

It is assigned as error that the fee of $250 allowed the master who 
examined the case and stated the account was excessive, but a care- 
ful reading and considération of the évidence and arguments of coun- 
selupon the questions which were présent ed to him in the flrst in- 
stance hâve convinced us that this assignment is without merit 

Finally, it is insisted that the costs of the sale and of the référ- 
ence should not hâve been eharged against the appellant, and that 
the decree that he and his feurety on the bond shall pay them is er- 
roneous. In support of this contention, it is urged that the court 
had no authority to require the bond as a condition for its decree, 
and that it is for that reason without force or elïect. It was, how- 
ever, the decree of April 9, 1896, which adjudged that the appellant 
should pay thèse costs; and the propriety of that adjudication is not 
hère for reviêw, for the reasons stated in the earlier part of this 
opinion. Whëther or not the court below had the lawful authority 
to require the bond for thèse costs to bè given is not now material, 
because, under the earlier decree, the appellant was required, and is 
bound, to pay them, regardless of the bond; and his surety, who is 
the only pàrty upon whom an âdditional burden is laid by tîie decree 
of Decehiber 1, 1897, bas neither appealed nor complainéd. For 
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thèse reasoiis, we sliall not liere enter upon a discussion of tlie aii- 
thority of a court of equity to impose upon one wlio prays its aid 
siich just and reasonable conditions as will require him who seelcs 
equity to do equity. We cannot forbear to add, bowever, lest our 
silence should appear to indicate doubt, that in our opinion its ju- 
risdiction and power to impose such conditions cannot be success- 
fully questioned, and that, if the court below made any mistalie in 
this case, it was not that it required the appellant to give bond to 
secure the costs of his experiment, but that it did not require him to 
secure the payment of the entire debt of the mortgagee, as well as 
the costs, before it exercised its power to direct the sale. The de- 
cree below is afiîrmed, with costs. 



COMJIERCIAL BAXK OF LYNCIIBURG v. RUFE et al. 
(Circuit Court, W. D. Virginia. March 16, 1899.) 

1. EqniTABT.E AsSTGKMENTS — PlîIOUITY. 

After the recovery of a judgment by a debtor he exécutée! au irrévocable 
power Oi attortiey, autliorizing the grantee to eollec;t the judgment and 
apply the proeeeds in payment of the grantor's indebtedness to plaintif!" 
lianli:, in jntrsuanee of a previoiis oral agreement which he had made with 
tlie bank's ofïlcers. Prior to the exécution of the power, and pending the 
suit, he. being aiso indebted to défendant, wrote numerous letters to him. 
in which ho expressed his willingnesis to transfer the claim on wliich .iudg- 
ment was recovered to him, but no transfer was ever made, and défend- 
ant ihereafter sued the debtor, and attaehed the claim in suit, raaking no 
daim of assignment. Hcld, that the letters, in the absence of évidence 
that défendant assented and acted on theni, did not constitute an équi- 
table as.'-ignment of the claim, and that plaintifl; was entitled to the fund. 

3. SaME— AoiiEEMp;NT KETWBEN AtTOKNBYB. 

An agreement l)etween attorneys for a debtor prosecuting a suit in his 
favor and tlie atforney for the debtor's credltor, that any recovery should 
be for tlie creditor's benefit, does not constitute an assignment of the re- 
covery to such creditor as against a prior assignée of the recovery from 
the debtor, «ho had no knowledge thereof, and was not a party to the 
agreement. 
3. Same — Effect. 

An irrevocalile power of attorney authorizing the grantee to collect a 
judgment. and apply its proeeeds to tho payment of the debt of the holder, 
and stipulatiiig tliat it shall in no wise affect the conduct of the suit b.y 
the grantor's attorneys, vests an interest in the creditor in the funds ultl- 
mately to be recovered from the judgment, which is not impaired by the 
vacation thereof in a subséquent suit, but which at once attaches to an- 
other judgment in the debtor's favor subsequently recovered on such claim. 

Harrison & Long, for plaintiff. 

F. S. Kirkpatiick and B. T. Crump, for défendants. 

PAUL, District Judge. This is a controversy between the plain- 
tiff and the défendant Kufe over the disposition of the sum of |4,000, 
unpaid balance of a judgment in favor of F. M. Threadgill against 
the United States Express Company. The record shows that in 
April, 1895, said F. M. Threadgill recovered in an action at law 
against the United States Express Company, in this court, at Lynch- 
burg, a judgment for |o4,.37L It further shows that this judgment 
was, in a chancery suit brought by said United States Express Com- 
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pany against F. M. Threadgill, set aside and annulled, on the ground 
of miscondiict of the jury which rendered the verdict in said action 
at law, on which said jndgment was entered, and that a new trial 
was ordered in said action at law ; that, af ter a jury had been im- 
paneled in said new trial, and after considérable testimony had been 
taken, a compromise verdict was agreed upon by the parties, and a 
judgment entered thereon for the sum of |6,0O0 in favor of the plain- 
tiff. Of this sum $2,000 was paid by said express company to the 
counsel of Threadgill in satisfaction of their fee in the case. It 
furtlier appears that said Threadgill, at the time said judgment was 
entered on said consent verdict, was, and had been for several years, 
cei'tainly as far back as February 9, 1893, indebted to the défendant 
Rufe in a large amount — about |30,000 — for cigars purchased, the 
greater part of which had by Threadgill been shipped, through the 
l'nited States Express Company, to numerous parties, in niany lo- 
calities in the United States, and which contract of shipment gave 
ri se to the suit at law between Threadgill and the express com- 
pany. At the time the compromise verdict was agreed upon and 
judgment entered thereon for |6,0O0, said Threadgill was indebted 
to the plaintiff, the Commercial Bank of Lynchburg, in the sum of 
$8,259. The évidence does not show when this indebtedness orig- 
inated, but shows that April 1, 1895, the amount due the bank by 
Threadgill was |7,420. On the 22d day of January, 1897, said F. 
M. Threadgill executed, at the request of the attorney for the plain- 
tiff, the foUowing power of attorney: 

"Know ail men by thèse présents that the undersigned, F. M. Threadgill, 
hereby constitutes and appoints Charles M, Blaekford his attorney in fact as 
well as In law, to coUect from the TJnited States Express Company the amount 
of a judgment in his favor obtained at the April term, 1895, of the circuit court 
of the United States for the Western district of Virginia, in a suit wherein he 
was plaintiff and Thos. 0. Platt, etc., was défendant, aad the amount of which 
.iudgment is $54,371, with interest from the 27th day of April, 1894:. This 
power of attorney shall be irrévocable. It shall l>e the duty of the said 
Chas. M. Blaekford, upon colleoting the said judgment, or so much thereof as 
may be coUectible, after paying the late flrm of Kirkpatrick and Blaekford 
tlieir fee, as per written contract with said Threadgill under date .Tanuary 8, 

1896, to pay to the Commercial Bank of Lynchburg the sum of $8,259, with 
interest thereon from the 9th day of February, 1897, and also to pay to the 
said bank any sum which the said bank may at the time of such payment bave 
paid out by way of premium on sundry policies of insurance upon the lifc 
of the said Threadgill, held by the said bank under an assignment made by 
him and wife to the said bank on the 18th day of May, 1896, with any interest 
that may hâve accrued thereon. But it is distinctly understood that this as- 
signment shall in no wise control or afCect the judgment of the said Kirk- 
patrick and Blaekford in the management of the said cause, and they shall 
hâve the same power to compromise the same which they had before this as- 
signment was made. Given under my hand and seal this 22d day of Januarv, 

1897. F. M. Threadgill. [Seal.] 
"State of Virginia, City of Lynchburg, to wit: I, R. C. Blaekford, a notary 

public in and for the city and state aforesaid, do certify that F. M. Threadgill, 
whose name is signed to the writing above, bearing date the 22d day of jan- 
uary, 1897, personally appearéd before me in my city aforesaid, in the state 
of Virginia, and acknowledged the same to be his act. Given under my hand 
this 22d day of January, 1897. R. C. Blaekford, Notary Public." 

Both parties to this controversy assert they are assignées of 
Threadgill of so much of his claim against the United States Ex- 
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press Company as may be necessary for tlie satisfaction of tlieir re- 
spective debts. ïhere not being enough in the recovery of $(),000, 
after payment of attorney's fées, to satisfy both or either of the 
claims, the question to be determined on the évidence is, which has 
an assignment covering the said sum of li,!^^) in controversy, and, 
if both hâve assignments covering this fund, which has priority in 
point of time? The discussion of this question must be coniined 
to the period anterior to and including the date of the power of at- 
torney of January 22, 1897, executed by Threadgill in favor of the 
plaintifl. Some évidence has been taken, and considérable discus- 
sion had, as to what occurred in the court rooni between an attorney 
présent in Rufe's interest and the counsel for Threadgill, at the tiine 
the compromise verdict was rendered, as to the tenus of the com- 
promise. Counsel for Eufe insists that it was understood between 
the attorney then présent and representing Eufe and the attorneys 
for Threadgill that whatever was realized on the compromise after 
paying the attorney's fee should go to Eufe on his claim against 
Threadgill. \^l]atever this understanding was is of no importance 
in the décision of this cause, unless it were based on an agreement 
niade before the exécution of the power of attorney from Thread- 
gill to Blackford. This requires an examination of the évidence on 
which the plaintiff and the défendant, respectively, base their con- 
tracts of assignment. 

In addition to the power of attorney from Threadgill to Blackford, 
the plaintiff has taken the testiraony of several witnesses to prove 
that, several years before the exécution of said power of attorney, 
Threadgill, by a verbal agreement, assigned to the j)laintiff an in- 
terest in his claim against the express company for the payment of 
his debt due the bank, and that the exécution of the power of at- 
torney to Blackford on the 22d of January, 1897, was for the purpose 
of carrying into effect the previous verbal contract. On this point 
the court will quote from the dépositions of several witnesses in- 
troduced by the plaintiff. 

William A. O'Brien, a director of the bank, and for four or five 
years chairman of its finance committee, testifies: 

"Q. 2. It appears from a paper wrlting executed by F. M. Threadgill, dated 
January 22, 1807, that he was indebted to the Commercial Bank, as of that 
date, in the sum of $8,259. Please state whether or not it cornes within your 
knowledge that any agreement or conti-act was made lietween said Threadgill 
and the Commercial Bank prlor to the 22d of Jannary, 1897, uuder or by virtue 
of which the said bank acquired an interest in the claim which the said 
Threadgill was asserting against the United States Express Company, to the 
extent of his indebtedness to the bank. If so, state fully what it was, and the 
eireumstances conuected wlth it. A. I knew of his indebtedness ail along, 
before Mr. Withers became cashier. He had borrowed a portion of that money 
from Mr. Jas. F. Kinnier, the former cashier (in fact, ail of it was borrowed 
before Mr. Withers became cashier). During the litigation in that case, Mr. 
Kinnier, in considération of Mr. Threadgill's agreeing to pay him ail of that 
money, advanced more money, in order that he might carry on that suit 
against the express company. Q. 3. Did you or not, as the chairman of 
the finance committee of the bank, hâve any interviews with Mr. Thread- 
gill in relation to that subjeet? If so, state how frequeutly, and what was 
said. Aly question now relates to the time prior to January 22, 1897. A. 1 
could not say how many interviews. I had various conversations with him; 
half a dozen, possibly, or more; and he agreed in ail thèse conversations that, 



792 92' FEDERAL REPORTER. 

after the connsel were pald, wë should hâve our money out of the money from 
tlie express corupany, and the paper that he signed was shnply carrying ont 
the contract that we already had with him, and it was so regarded." 

Samuel T. Withers, who became cashier of the Commercial Bank 
in January, 1895, testifles: 

"Q. 4. Please state whether It cornes wlthin your knowledge, as an officiai 
of the Commercial Bank, that prior to January 22, 1897, any agreement existed 
hetween F. M. Threadgill and the bank for the payment of Threadgill's indebt- 
edness to the bank out of any recovery he might malte on his claim against 
the United States Express Company, after the payment of fées to Threadgill's 
eounsel. If so, state what It was, and the circumstauces connected therewith. 
A. There was a distinct understanding with Mr. ïhreadgill. In regard to his 
indebtedness to the bank, that the bank should hâve an interest in any money 
recovered from the express Company after his eounsel' s fées were paid; that 
we should hâve the flrst money after the counsel's fées were paid. I had 
repeated conversations vrith Mr. Threadgill on that point, and he assured me 
on his Word as a Christian gentleman that nothing could prevent the bank 
from getting that money, if any part of it was recovered from the express 
company. I so stated thèse facts to the board, and Mr. Threadgill stated this 
proposition in the présence of a part of the finance committee,— Mr. O'Brien, 
the chairman of that committee,— that the bank's interest in any money should 
be to the'fuU extent of the bank's debt against Mr. Threadgill. Q. 5. It ap- 
pears that a paper writing was signed by Mr. Threadgill, dated the 22d Janu- 
ary, 1897. Did you hâve any interviews with Mr. Threadgill in référence to 
his signing that paper, and, if so, in whose présence, and what was said? A. 
I had several interviews with Mr. Threadgill in regard ' to his signing this 
paper. He had repeatedly agreed to do it, carrying out his verbal contract 
with the bank, and this paper was signed, or rather read and agreed to, in 
the présence of Maj. Kirkpatrick and Mr. Sydnor Kirkpatrick, in their oflice. 
Threadgill and myself were présent, and I think Mr. Edmunds was also prés- 
ent. During this conversation Ma]. Kirkpatrick did everythlng he could to pre- 
vent Mr. Threadgill from Signing this paper writing, urged him not to do it, 
and was very indignant when Mr. Threadgill announced in their présence that 
he had pledged his word as a Christian gentleman to carry ont his verbal con- 
tract with the bank when called on to do so, and that, whether it rulned Mr. 
Rufe or himself, or the express company, or anybody else, he was going to 
carry out his pledge to the bank; and he did sign the paper in the adjoining of- 
fice, before K. C. Blackford, a notary publie, in my présence. • » * After I 
became cashier, Mr. ïhreadgill, I suppose at least fifty tlmes, promised and 
pledged, and repeatedly did so, that he would give the bank an Interest in this 
claim; he considered they had an interest in it; that they had helped him to 
carry on his business by not taking judgment, and helped him to carry on this 
suit, and he said that he appreeiated this f uUy, and Intended the bank not to lose 
a cent if he ever recovered anything from this express company, and said he 
would issue this paper to that efCeet, carrying out his verbal contract, when- 
ever I callëd on him to do so; and before I severed my connection with the 
bank I called on him to do so." 

James E. Edmunds, attorney for the plaintiff bank, and one of its 
directors, says: 

"Q. 3. Please state whether you hâve any knowledge of a contract or agree- 
ment between F. M. Threadgill and the Commercial Bank, prier to January 
22, 1897, in relation to securing a debt due by Threadgill to the Commercial 
Bank; and, if so, state what it was, and the circumstanees connected with it. 
A. F. M. Threadgill was indebted to the Commercial Banlv in a large sum of 
money, which fact was frequently diseussed before our board of directors. 
Threadgill represented to the bank that it could not lose anything by him, be- 
cause of ail of his property it should hâve the flrst advantage; that he felt un- 
der the deepest obligations to the bank for the kinduess which it had extended 
to him, and that the bank could hâve a deed to any or ail of his property when 
it wished it. He stated that the bank had been carrying him for a long lime, 



COMMERCIAL BANK V. RUFE. 793 

whlch had enabled him to carry on his business, and his family to live, and 
for that reason his first obligation was to it." 

To sustain the contention of the défendant Rufe that he is the 
assignée of Threadgill of an interest in the claim of the latter against 
the express company, which gives his debt priority over that of the 
plaintiff, and establishes his right to the fund of |4,000 in eontroversy, 
a number of letters from Threadgill and his counsel to Kufe are filed 
as évidence. The material and relevant parts of thèse letter? are 
qiioted in the brief of counsel for the défendant, and it is chiefly 
thèse extracts that are relied upon as constituting the contract of 
assignment between Threadgill and Eufe, and as establishing the 
fact that such assignment was prier to that from Threadgill to the 
plaintiff. The ârst of thèse extracts is from a letter of Threadgill 
to Eufe, February 9, 1893: 

"My account against tlie two companies amounts to over §02,000. I liave 
worl^ed hard for the past five years, as you l^iiow, and I feel confident I will 
in time succeed; but' I would to-day give it ail for a reeeipt in full of what I 
owe you. No one ean appreciate more than myself your kindness and confi- 
dence." 

June 1, 1893, Threadgill wrote to Eufe: 

"On account of my indebtedness to you, I hâve borne with them [the express 
companies], and tried to prevail on them to do, until patience has ceased to be 
a virtue. I hâve flled account against the U. S. Express Co. for $54,480.50 for 
goods now held by them." 

March 21, 1894, Threadgill writes to Eufe: 

"And I would be glad if you would come down, and understand matters 
fully. Your doing so would grcatly relieve my mind, and, I trust, increase 
your faith in getting your money, with interest, by continued patience. But 
for the fact that I owe you, the suit would not trouble me near so much. I 
can't express to you my appréciation of your patience, and I trust you may 
never hâve cause to regret it." 

May 12, 1894, one of the attorneys for Threadgill wrote to Eufe: 

"From the beginning, Mr. Threadgill has informed us that whatever was 
recovered in thèse cases was for your benefit, and we feel that we may say 
with great certainty that it will be so applied. * * * As far as we know, 
Mr. Threadgill owes nothing in Lynchburg, and, we présume, owes nothing to 
any one but you; and we believe your debt will be paid even should we fail 
in recovering anything from thèse suits, which we deem impossible, as he is 
now industriously and successfully engaged in business, and ail his euergy is 
put out, in our .iudgment, solely for the purpose of paying your debt, which 
seems to prey upon him to an extent which is refreshingly honest." 

July 4, 1894, Threadgill writes to Eufe, and it appears from this 
letter that Rufe had threatened to commence légal proceedings to 
enforce his claim, which letter, Threadgill writes to Rufe, is a sur- 
prise, and says: 

"I believe that I will collect my money, though it may be one year or two, 
I can't say; but with it ail I hâve tried to live right up to my agreement with 
you, and only wish it was so I could pay you in full. * * * i am willing 
to transl'er claims against Express Go. to you, or do anything in my power 
to seltle with you in full." 

August 1, 1894, Threadgill writes to Rufe: 

"And I will give you written ordcr to my attorneys to pay over to you, on 
reeeipt of same, any and ail money received from either of the Express Cos. 
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àgainst which I now hâve suits pending, until sufficieiit amount lias bçen paid 
you to pay ail that I owe you." 

The last letter from Threadgill to Eufe, on which counsel for the 
défendant rely as showing an assignment to Rufe, was written 
April 18, 1895. In this letter Threadgill says: 

"It would not take long to corne to tenus. If they [referring to the express 
Company] will pay your paper, and ten thousaud dollars in addition to my in- 
debtedness to you, I think now I would accept it. You hâve been so patient 
and liind, I feel that I would be willing to make auy sacrifice in reason to pay 
you." 

September 23, 1896, during the pendency of the chancery suit to 
set aside the judgment recovered by Threadgill April, 1895, against 
the United States Express Company, and pending the appeal from 
that judgment in the suprême court, Mr. Ivirkpatrick, one of Tliread- 
gill's attorneys, wrote to Stevens & Stevens, attorneys for Rufe, as 
follows: 

"So that, as matters now stand, Mr. Rufe, whose chief ' security rests upon 
the realization of Threadgill's elaim, stands in danger of losing fully two-tbirds 
of his claim, and the one-third that may certainly or reasoualsl}' be looked for 
will be postponed for a long tinie to come. Under thèse circumstances we 
think he should, by some means or other, secure a settlement by compromit!- 
between the express company and Threadgill." 

The foregoing extracts from the letters of Threadgill and his attor- 
neys to Rufe and his attorneys, it is contended by counsel for the 
défendant, establish an équitable assignment by Threadgill to Rufe 
of an interest in Threadgill's claim against the express company. 
It is further insisted that this assignment is prier in time to that 
of Threadgill to the plaintiff. If the propositions made in thèse let- 
ters from Threadgill to Rufe had been accepted by the latter, and 
acted upon by him, the contract of assignment would hâve been con- 
cluded. But the proposils of Threadgill to Rufe to transfer claims 
agaiost the expresis companies, or to do anything in his power to 
settle with Rufe, and to give a written order on his attorneys to 
pay over to Rufe any and ail money received from either of the ex- 
press companies against which he had suits pending, until suftident 
had been paid to Rufe to satisfy his claim against Threadgill, were 
not accepted. So far from either of thèse offers being accepted by 
Rufe, the évidence shows that he had, prior to the time of the com- 
promise verdict rendered for |6,000, instituted attachment proceed- 
ings in the state of NeW York to recover his debt against Threadgill, 
and served process of attachment on the United States Ex])ress 
Company. Threadgill, in hisanswer flled in this cause, does not claim 
that there was a contract ,of assignment between himself and Rufe. 
He conflues the agreement to assign to Rufe to what occurred at the 
trial in which the compromise verdict was rendered for $6,000. He 
asks that his agreçment with Eufe's counsel that, after payment of 
fées of Threadgill's attorneys, the balance of the sum of $6,000 
should gô to Rufè in full satisfaction of Threadgill's indebtednesis to 
Eufe, be enforced. The plaintiff was not a party to this agreement, 
and cannot be affected by the understanding between counsel for 
Threadgill and the attorney looking after the interest of Rufe. Rufe, 
in his answer to the bill, claims that the action of Threadgill against 
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the United States Express Company was for liis use and beneflt, and 
that this is shown by the written communications of Threadgill 
and his counsel. Extracts from tliese lettera hâve been quoted. 
There is no eTidence to sustain tlie daim that the action was for the 
beneflt of Bufe. It is shown that counsel for Threadgill did not rep- 
resent Eufe. The évidence fails to show that he contributed in any 
way to the costs of conducting the suit, by employing counsel or 
otherwise. Neither the deposiition of Eufe nor that of Tlireadgdl has 
been taken in the cause. If such contract of assignment as is now 
contended for was made between Threadgill and Eufe prior to the as- 
signment to the plaintiff by the power of attorney of January 22, 
1897, an effort, at least, it seems to the court, would hâve been made 
to establish it by the testimony of the parties to such agreement, 
both of whom are compétent witnesses. 

The court is asked to décide that a projwsition by a debtor to lus 
créditer to assign him a claim or an interest therein, asserted against 
■a third party, constitutes an équitable assignment from the debtor 
to the créditer, without the assent or concurrence of the latter. 
This proposition cannot be sustained. No authority is cited in sup- 
port of it, nor does the court think any can be found to uphold it. 
An assignment does not differ in its essential éléments from any 
other contract. There must be persons compétent to contract, a 
valuable considération, a légal subject-matter, and mutual assent 
of the contracting parties. No contract is raised by a mère overture 
or ofïer to enter into an agreement not défini tely and expressly 
assented to bv both parties. Chit. Cont. (lOth Ed.) 8. The doctrine 
is thus stated in 1 Poth. Obi. pt. 1, c. 1, § 1, art. 2: 

"Now, as I eannot, by the mère aet of my own miud, transfer to another a 
right in my goods witliont a connurrent intention on his part to aceept them, 
neither ean I, by niy promise, eonl'er a ri.ght against my person until the person 
to whom the promise is made has, by his accoptance of it, concurred in the in- 
tention of acquiring such right." 

As we hâve seen, Eufe bases his claim of an équitable assignment 
from Threadgill on the extracts from the letters as quoted, while 
Threadgill bases it on the agreement of comnromise made between 
Threadgill's counsel and the counsel for the express company, to 
which, it is claimed, Eufe, by his attorney, was a party. The mère 
statement of thèse distinct contentions shows the absence of any 
contract or agreement that can amount to an équitable assignment. 
It shows that Threadgill never, in his correspondence with Eufe, 
abandoned his control of his claim against the express company. 
Mr. Blackford (Threadgill's counsel) on September 21, 1897, wrote to 
Enfe's counsel: 

"He [Tlireadgill] still seems unwilling to give any assignment whicli will 
give Mr. Kufe any priority should the claim be coUected, or any jiart thereof." 

In Christmas v. Eussell, 14 Wall. 69, the suoreme court says: 

"An agreement to pay ont of a particular fund. however clear in its terms, 
is not an équitable assignment. A covenant in tlie most solemn form has no 
gréater effect. The phraseology employed is not material, provided the in- 
tent to transfer is manifested. Such an intent and its exécution are indis- 
pensable, ïhe assigner must not retain anj' control over the fund,— any au- 



796 , , 92, -FEDERAL REPORTER, 

thority to collect, or any power of revocation. If he do, it Is fatal to the claim 
of the assignée. The transfer must be of sueh a charaeter that the fund holder 
can sàfeiy pay, and is eomiiellahie to do so, tlwugh forbldden by the assignor." 

Clearly, Eufe was not invested by an équitable assigmnent with 
such aQ interest in the claim of Threadgill as would hâve enabled 
him in his own right to enforce payment of the same to himself by 
the express company, though the company had been forbidden to 
do so by Threadgill. It is not so claimed by counsel for Enfe. 

A further défense asserted to the right of the plaintifE to a lien 
on the fund of |4,000 is that the power of attorney authorizes Black- 
ford to collect and pay over to the Commercial Bank the sum of 
|8,259 out of a judgment for |54,371 recovered by Threadgill against 
the express company. It, is claimed that this confers authority on 
Blackford to collect money out of a judgment, and that, when the 
judgment was set aside, there was nothing out of which the money 
could be collected; that it was not an assignment of the cause of 
action or right of action, or of the claim on which the judgment was 
based, but of a fund to be collected out of a judgment. The follow- 
ing provision of the power of attorney to Blackford is relied on to 
sustain thia contention: 

"But it Is distlnétly understood that this assignment sliall in no wise contvol 
or affect the judgment of said Kirl^patricli and Blaclrford in the management 
of the said cause, and they sball hâve the same power to compromise the same 
which they had before this assignment was made." 

The évidence shows that the judgment against the express com- 
pany was tben in jeopardy, and the necessity of a compromise waa 
being discussed. There is nothing in the évidence to justify the 
court in saying that this provision in the contract authorized the 
counsel for Threadgill to defeat by a compromise the interest ot tlie 
Commercial Bank in the fund represented by the judgment, and 
transfer that interest to Rufe. The power of attorney given to Black- 
ford vested an interest in the plaintiff in the fund due from the ex- 
pi'ess company to Threadgill, and is, by its terms, irrévocable. 

In 2 Black, Judgm. § 947, it is said: 

"Where a plaintiff in a judgment gives to a créditer an order on liis attorney 
to pay him the money collected by the attorney on the judgment, whicli order 
the créditer delivers to the attorney, it créâtes an équitable assi.iînment of, 
and lien on, the proceeds of the judgment, and the attorney holds the same in 
trust for the créditer, and sueh assignment cannot be revolied by the judgment 
plaintifE." 

That this is an assignment of a part only of a judgment does not 
change the principle. Insurance Oo. v. Glover, 9 Fed. 529. ïhe posi- 
tion of counsel for Rufe that, when the judgment was set aside, there 
was nothing out of which the plaintiff could collect its money, or 
that could pass by the assâgnment, is not sustained by the au- 
thorities. The doctrine is stated as follows in 2 Black, Judgm. § 
948: 

"At common làw the assignment of a judgment does not vest the légal title 
In the assignée. That^remains in the judgment créditer, subject to the 
équitable rlghts of the assignée. But the cases generally agrée that the as- 
signment carries with it the debt or claim on which the judgment was based, 
and the right to stand in the creditor's place as regards the means of its col- 
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lection and enforcement, together with any incidental rights or advantages 
existing at the tiine, such as the benellt of an appeal bond. And the assignee's 
rights are not atïected by the fact that the considération was less than the 
face of the judgment." 

In Greorge t. Tate, 102 U. S. 504, the suprême court held tliat the 
assigumènt of a judgment carried with it the assignraent of the 
bond on which the judgment was founded. 
In Freem. Judgm. (Ed. 1886) § 431, the doctrine is thus stated: 
"The assignment of a judgment which was void because in excess of the 
.lurisdietion of the court bas been held to transfer the debt for which the judg- 
ment was entered. And it seems that the assigumènt of a judgment neces- 
sarily carries with it the cause of action on which it was based, together with 
ail the bénéficiai interest of the assignor in the judgment, and ail its inci- 
dents." 

The etïeet of the assignment of a judgment on the debt or claim 
on which it was based was considered in Pattison v. Hull, 9 Cow. 
747. The court saj's: 

"The assignment of a judgment necessarily carries the debt. Nor is it pos- 
sible to separate them. The judgment would be barren. Nor can we conceive 
of its existence without the debt. I must, therefore, hold the debt to bc 
directly assigned in this case; and ail the efCects must follow which the law 
attaches to an assignment of that character." 

In Bolen v. Crosby, 49 N. Y. 183, the court thus states the doctrine : 

"The assignment of the judgment carried with it the claim and debt upou 
which it was foxmded. and ail claims against others as collatéral and incident 
to it. By whatever terms the assignment was madc. the debt, as the prin- 
cipal thing, passed, and with it ail rights and remédies for its recovery and 
collection. ïhe capacity of the plaintift" to sue, and his right to ail the remé- 
dies Avhich his assignor could hâve bad, are perfect. The right to the debl 
as evidenced by ïhe judgment against an iusolvent corporation and the riglit 
to recover the same debt from the défendants upon their personal liability 
cannot exist in the hands of différent persons. The assignment of the judg- 
ment necessarily carries the debt. They are Inséparable." 

In Bank v. Loomis (lowa) 69 N. W. 444, a well-considered case, 
the court said: 

"It is the gênerai rule that the assignment of a judgment necessarily carries 
with it the cause of action on which it is based, together with ail the bénéficiai 
interest of the assignor in the judgment, and ail its incidents." 

The court holds that there was no contract between Threadgill and 
Eufe of an équitable assignment of the whole or of a part of the 
claim of Threadgill against the express company prior to the 22d of 
Jrmuary, 1897; that the power of attorney of that date from Thread- 
gill to Blackford was an assignment from said Threadgill to the 
I)laintiff of said Threadgill's claim against said express company for 
the sum of ?8,259 ; and as the recovery of said Threadgill against the 
said express company, after deducting the fee of the attorneys of 
said Threadgill, was for the sum of |4,000, the plaintift' is entitled to 
that sum, being the amount in controversy, A decree will be en- 
tered accordingly. 
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RICHARDS V. HALIDAY et al. 

(Circuit Court, D. New Jersey. Mardi 6, 1899.) 

1. Corporations— Insoltenoy—Fraudulent Convbyakce. 

Where a corporation was a going concern at the time it executed a eon- 
veyance to seciire certain creditors, évidence tliat at that time it had not 
sutfleient cash to mçet its matured obligations is uot sufficient to sliow tliat 
it was insolvent, so as to renfler the con voyance fraudulent as to creditors. 

3. Same—Dihectors— Trustées for' Creditors. 

Directors of an Insolvent corporation are trustées for its gênerai cred- 
itors, and hence a mortgage by a corporation to directors by which a 
préférence would be ereated in thelr favor over gênerai creditors is invalid. 
8. Same — Mortgage to Director— Rbcbivbr's Sale— Effbct. 

Where a receiver of an insolvent corporation toolî. no steps to hâve a 
mortgage of its assets to a director declared void as an illégal préférence, 
but sold such assets subject thefeto, the lien of the mortgage is not de- 
vested by the sale. 

4. Same— Purchaser's Rioiit to Vacate. 

Where, by a receiver's sale of a corporation's assets subject to a mort- 
gage in favor of a director, général creditors of the corporation were de- 
prived of their right to reçoive any part of the fund which woulfl foUow 
the invalidating of such mortgage as a , pref erential conveyance in f raud 
of creditors, the purchaser at a salewho was also an offlcer of the cor- 
poration has no standing in equity to maintain a suit to set it aside. 

5. Same— Jddgment Creditors— Subrogation. 

Where judginent creditors of a corporation permit a receiver's sale of 
its assets subject to a mortgage to a director. creating fraudulent préfér- 
ences, to be conflrmed without objection, they hâve no rigbts, as against 
the mortgagee, to which the purchaser at the sale could be subrogated un- 
der an assignment of their claims. 

Joseph D. Gallagher, for complainant, 
Frederick W. Ward, for défendants. 

KIRKPATEICK, District Judge. In April, 1893, the National 
Time-Stamp Company was, under proceedings begun in the court of 
chancery of New Jersey, declared to be insolvent, and Chauncey G. 
Parker, Esq., was appointed receiver. He duly qualifled, and entered 
upon the duties of his office. 'By a decree of the said court of chancery, 
the said receiver sold, at public sale, ail of the assets of the said Com- 
pany, "subject to ail chattel mortgages, judgments, and other liens 
thereon, subject to confirmation by the chancellor." At such sale, 
Willard Eichards, the complainant herein, was the purchaser, for the 
sum of |1,000. The sale was reported to the chancellor, and by him 
confirmed. It appears, from the agreed state of the case, that the 
said Eichards, at and before the time of said sale, had actual notice 
of the existence of the mortgage given by said company to Frank H. 
Haliday, recorded in the office of the register of the county of Essex 
on October 22, 1892, and that said mortgage was claimed to be a 
lien on said property, and that, at the time of its exécution, Haliday 
was an olïicer and director in the company. It also appears, from 
the record, that in August, 1892, the National Time-Stamp Company 
made its certain promissory notes, which w'ere indorsed by the com- 
plainant, Eichards, and discounted by certain banks, for the pur- 
pose of raising funds witli which to pay creditors of the corporation, 
and among them the complainant, Eichards, who was then the près- 
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ident of tlie corporation, and the défendant Haliday, its treasurer. 
When thèse notes matured, they were paid by the complainant, Rich- 
ards, and afterwards snit was brought against the company in the 
name of the banks by whom they had been disfounted, and judg- 
ment entered thereon. To thèse suits the complainant was not a 
party. The sale of the company's property by the receiver was made 
expressly subject to the lien of thèse jndgments, as has been stated. 
The bill of complaint in this cause is now âled by Willard Richards, 
the purchaser at the receiver's sale, to set aside, upon the grounds 
that, at the time of its exécution, the corporation was insolvent; that 
it was given to Haliday, who was a director in the company, for the 
piirpose of securing an antécédent debt. ïlie questions for the 
détermination of the court are whether, under the circumstances, 
as shown by the record, the complainant. Richards, either as the pur- 
chaser at the receiver's sale or as the indorser of the couipany's 
notes, upon which judgment has been obtained by the banks, is 
entitled to hâve the Haliday mortgage declared void as against him, 
and Haliday and his assigns enjoined from taking possession of the 
goods described therein, or interfering with Richards' possession of 
same on account of said mortgage. The évidence in the case fails to 
satisfy me that, at the time of the authorization and exécution oC 
the mortgage, the company was insolvent; that its assets were not 
equal in value to the amount of its debts. True, it had not in hand 
sufficient cash to meet its matured obligations, but that by no means 
demonstrates that, to a going concern, its assets would not hâve 
been worth mudi more than its debts. The witness on the part of 
the complainant who testifles to the insolvency of the cornoration 
as of Xovember 14, 1892, admits that he took no account of the value 
of the machinery belonging to the company, nor of its tools, lixtures, 
stocli on hand and in process of manufacture, nor of its book ac- 
counts or patents. AU of thèse were entitled to be considered in 
determining the golvencv of the corporation. Atlantic Trust Co. v. 
Consolidated Electric Storage Co., 49 N. J. Eq. 402, 23 Atl. 934. 
The book accounts alone amounted to upward of |3,000. That noth- 
ing was collected from them by the receiver raonths afterwards, when 
the company was known to hâve suspended business, is no index 
of their value to a going concern. It may, however, be admitted 
that the company was insolvent, and that the purpose of the di- 
rectors in authorizing the exécution of the Haliday mortgage was 
to prêter the claim of Haliday, — one of themselves; but it does 
not necessarily follow that the effect of such intent was to render the 
mortgage void. Savage v. Miller, 56 N. J. Eq. 432, 39 Atl. 665. As 
between the director who took, and the company which gave, it, 
the mortgage was undoubtedly void. Jones, Mortg. § 630. It is 
well settled that directors of a corporation are trustées for the gên- 
erai creditors, in cases of insolvency, and mav not prêter one above 
another, nor be permitted to make any disposition of the company's 
property by which a préférence would be created in their own favor 
or for their own benefit, as against the gênerai creditoi's. A court of 
equity will not sutfer them to take advantage of their positions as 
trustées, to so manage the corporate property as to secure for them- 
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selres a personal advantage, to the damage of the gênerai creditors, 
bilt will see to it that thé assets shall be distributed ratably among 
them ail. This right of ail the creditors to an eqnal distribution of 
the corporate assets is the underlying principle actuating the courts 
in setting aside préférences obtained by those whose position of 
trust required that they should not "couvert their powers of manage- 
ment, and their intimate knowledge of corporate affairs, into means 
of self-protection, to the harm of the other creditors." Equal dis- 
tribution of assets among ail the creditors is the resuit sought to 
be accomplished in ail the cases, whether it be Eickerson Rolling- 
Mill Co. T. Farrell Foundry & Mach. Co., 23 C. C. A. 302, 75 Fed. 554, 
where the right of the directors to prêter their own debt is recognized, 
but where, under the circumstances of the case, the deed was set 
aside for fraud, or whether it be Consolidated Tank-Line Co. t. 
E'ansas Oty Varnish Co., 45 Fed. 7, where the right to give préfér- 
ence was denied, and in which, on a bill filed in behalf of ail tne 
creditors, the decree directed that a deed of trust, which had been 
executed for the benefit of creditors who had been acting in a fidu- 
ciary capacity, be set aside, and the proceeds of the property paid 
a receiver, in order that they might be distributed ratably among 
ail creditors. The case at bar does not embody this principle of 
equal distribution among ail the creditors. The bill is âled for the 
benefit of the complainant alone, and not on behalf of the gênerai 
creditors of the company. They can dérive no benefit therefrom. 
Ail of the corporate property covered by défendants' mortgage bas 
been sold by the receiver, and the proceeds distributed. The re- 
ceiver took title subject to ail the equities which rested upon the 
property in the hands of the debtor (Kane v. Lodor [N. J. Ch.] 38 
Atl. 966), and sold only the interest he had in it (Beach, Rec. § 783); 
and while, as the représentative of the gênerai creditors, he might 
bave applied to a court of equity to déclare the Haliday mortgage 
invalid as against those whom he represented, he did not do so, and 
the lien of the mortgage was not devested by the receiver's sale. 
By this sale, made expressly subject to the Haliday mortgage, the 
gênerai creditors of the corporation, for whose benefit alone the 
courts could be called upon to interfère, were deprived of their right 
to receive that equal distribution of the property of the corporation 
which would follow the setting aside of the preferential mortgage. 
The value of the property offered for sale, expressly subject to the 
lien of the mortgage, was depreciated by the amount of the same. 
lutending purchasers were deterred from bidding at the sale, and, 
in conséquence, the property realized a less sum to the receiver. 
Then, too, the purchaser, the complainant herein, bought expressly 
subject to the défendants' mortgage. He acquired no better title 
to the property than the corporation itself possessed, and is there- 
fore no more entitled to set aside the mortgage than the company 
itself would be. In buying subject to the mortgage, the complain- 
ant got the property for so much less that he would hâve been ob- 
liged to pay had it been sold freed from the incumbrance; and, for 
the same reason, the receiver of the corporation obtained a smaller 
sum for distribution among the creditors. If this mortgage be now 
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set aside, it is obvious that the purchaser will be allowed to violate 
one of the accepted conditions of the sale, in order tliat he may 
retain money which does not of right belong to him, and for which 
he has given no considération. In my opinion, such an unfair posi- 
tion cannot be successfully maintained in a court of equity. It is 
urged, on behalf of the complainant, that he is entitled to be siib- 
rogated to the rights of the banlcs wlio obtained, as has been stated, 
judgments against the corporation. Tliis may well be doubted, un- 
der the circumstances; but, if so, wliat riglits against Haliday, hâve 
the plaintiffs in s\ich suits at tliis time? What advantage can ac- 
crue to them by setting aside the Haliday mortgage? Before the 
sale of the company's assets, they might hâve interposed, for their 
own benefit, and that of ail the creditors of the company, to hâve 
declared invalid tlie préférence given to Haliday. This, however, 
they did not do. They stood idly by, and permitted the sale to be 
naade expressly subject to the mortgage lien, whereby the priée was 
greatly lessened. There is now notliing to be done by theni to 
remedy this error, and enhance the value of the assets for the bene- 
fit either of themselves or the gênerai creditor, To set aside, at this 
time, the défendants' mortgage, would not add one penny to the 
company's distributable assets, nor to that extent advantage a single 
one of the company's creditors. On the contrary, it would but swell 
the amount of unsecured claims, and render smaller the dividend 
which each creditor would be entitled to get from the receiver. The 
rights of thèse judgment creditors hâve been allowed to slip away, 
and none remain to which the complainant, for the purposes of this 
suit, can be subrogated. îseither as purchaser at the receiver's sale, 
nor as successor to the rights of a portion of the judgment creditors, 
is the complainant entitled to the relief for which he prays. Hav- 
ing corne to the conclusion that the complainant has no équitable 
ground of relief against the défendant Haliday, it follows, of course, 
that he can hâve none against Haliday's assignées. The bill will 
be diamissed, with costs. 



COLUMBIA AVE. SAVING-FTJND, 6AFE-DEP0SIT, TITLH & TRUST CO. 
OF PHILADELPHIA v. PRISON COMMISSION OF GBORGIA et aL 

(Circuit Court, W. D. Georgia. February 28, 18S0.) 

1. Nuisance — Pollution oï Waters of a Stream — Right to Injunction. 

To entitle a water company, using water from a stream to supply the 
inhabitants of a city, to an Injunction tt> restraia another riparian owner 
above from a eont^mplated use of his property, otherwlse legltlmate, ou 
the ground that it will create a nuisance, by pollution of the wacers of the 
stream, it niust be made to appear with practical certainty that such 
resuit will follow, and will cause substantial injury to the plaintiffl, or dét- 
riment to the publie using the water. 

2. SaMFÎ— EVIDKNCE CONSIDERBD— En.IOINING ERECTION OF PuBLIC BuiLDINGS. 

Défendants, the prison commissioners of tlie state of Georgia, contem- 
plated the érection of prison buildings and a hospital for state prisoners 
on a farm situated on Fisliing creelv, from wliich stream, lower down, the 
complainant obtained the water wliich it supplied to the inhabitants of 
the city of Milledgeville. None of the conteniplated buildings were to be 
nearer to tlie stream than one-eighth of a mile, and the intervening land 
92 F.— 51 
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was to be cultlvated. No sewer or stream was to be conducted from the 
buildings to the creek. Eeld, that such facts did net authorize a court of 
equity to enjoin the contemplated use of the propertj' on the ground that 
the water supply of the complainant would be thereby contaminated ; it 
not appearing that such contamination would necessarily resuit, and the 
presumption being that the défendants, as public ofiBcers, would take 
ail neeessary or proper measures to prevent it. 

This was a suit in equity by the Columbia Avenue Saving-Fund, 
Safe-Deposit, Title & Trust Company of Pliiladelphia against the 
prison commission of Greorgia, the city of Milledgeville, and others, 
for an injunction against a threatened public nuisance. 

Hall & Wimberly and Marion Erwin Roberts, for plaintiff. 
Jos. M. Terrell, Atty. Gen. of Georgia, and J. T. Allen, City Atty. 
of MiUedgeville, for défendants. 

SPEEE, District Judge. To entitle the plaintiff to the relief it 
seeks against the prison commission of Georgia, it must demonstrate 
by a prépondérance of évidence that the structures proposed by the 
State, and the uses for which they are intended, will pollute the stream 
from which the water supply of Milledgeville is obtained. The bur- 
den of proof is upon the plaintifi: in this, as in ail cases. If the 
évidence indicates that a polluting stream, or infections matter, 
would assuredly be commingled with the waters of Fishing creek 
above the intake of the plaintiff's works, in view of the expert testi- 
mony and the scientiâc authorities quoted the plaintiff would hâve 
made a prima facie démonstration, supporting its right to the injunc- 
tion. In that event the défendant, the prison commission, would be 
under the necessity of producing évidence to satisfy the court that 
no injury would ensue to the plaintiff or to the public from such con- 
tamination. In other words, some actual or practically certain in- 
vasion of the rights of the riparian proprietor or user of the water must 
appear, before the court will be justified in denying to an adjacent 
landowner the use, otherwise legitimate, of his property. The citations 
of authority, accumulated by the assiduity of the plaintiff's solicitors, 
were perhaps not needed to inform the court that the distinct and con- 
tinuons pollution of water by a riparian proprietor is a private, and 
may be a public, nuisance, which equity may enjoin. That nuisance 
was early deflned. The riparian proprietor may not erect upon the 
banks of the stream any works which render the water unwholesome or 
offensive. A glover, we flnd from the Year Books, was in the time of 
Henry II. inhibited from constructing a lime pit for calf or sheep skins 
so near the water as to corrupt it. A tan yard so situated bas been 
thus judicially denounced when it had the effect of rendering the 
water unwholesome, whether the riparian proprietor below used it for 
distillation, or culinary or domestic purposes. Howell v. McCoy, .3 
Rawle, 256 ; opinion of Justice Story in Tyler v. Wilkinson, 4 Mason, 
397, Fed. Cas. No. 14,312, and of Lord EUenborough in Bealey v. 
Shaw, 6 East, 208; Ang. Water Courses (3d Ed.) p. 20. 

We may well adopt the language of Justice Story in Tyler v. Wil- 
kinson, supra: 

"The law hère, as in many other cases, acts with a reasonable référence 
to public convenience and gênerai good, and is not betrayed into a narrow 
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strictness, subversive of common use, nor into extravagant looseness, which 
vv'ould destroy private rights." 

In the précédents brought to the attention of the court by the 
learned counsel for the plaintiff, it will be generally found that the 
injunction bas been granted only when the water of the plaintiff bas 
been actually invaded by the contaminating agency. Thus, in the 
Case of Indianapolis Water Co. v. American Strawboard Co., cited 
from 57 Fed. 1000, décision by District Judge Baker, the défendant 
daily discharged into the stream "large quantities of refuse and de- 
composable matter, which corrupted its waters so as to discolor the 
same, and render them unflt for domestic use, and destructive of 
the fish of the river." So, in the Kentucky case of Herr v. Asylum, 
30 S. W. 971, the authorities of this institution, by means of their 
sewers, discharged into a branch running through the plaintifE's 
grounds ail manner of slops, offal, and garbage. The court of appeals 
of Kentucky enjoined the lunatic asylum. In Barrett v. Association 
(111. Sup.) 42 N. E. 891, a large cemetery was drained directly into a 
stream from which the plaintiff conducted the opérations of bis dairy, 
and also had been in the habit of harv^esting ice for sale in Chicago. 
Nothing could be more injurions to the character of the water, as tes- 
tified to by experts, or more répulsive to the imagination. What, 
therefore, would be more objectionable as contamination to the water 
supply? In the case of Village of Dwight v. Hayes (111. Sup.) 37 N. E. 
218, the défendant was emptying into the creek, a few rods above the 
plaintiff's land, the sewage from a village of 1,500 inhabitants. In the 
case of Kinnaird v. Oil Co. (Ky.) 12 S. W. 938, the oil of the défendant 
leaked from the casks, saturated the grouud, penetrated to the base 
of water, and contaminated the spring. In view of the well-knowu 
character of kérosène oil, its présence in the spring was doubtless 
easily perceptible. 

Indeed, it bas been very clearlv stated in Glould on Waters (section 
220, p. 390) : 

"Proprietors upon streams may cast sewage and waste material therein, if 
tliey do not tliereby tause material injury to public or private riglits. Tlie 
natural right of one proprietor to hâve tiie streimi descend to him in its pure 
State must yield in a reasonable degree to the equal right of tlie upper proprie- 
tors, whose use of the stream for mill and manufacturing pnrposes, for irri- 
gation, and domestic purposes will tend to malie the water more or kss im- 
pure, especially when the population becomes dense. So, it is of jniblic 
importance that the proprietors of useful manufactories shonld be held ro- 
sponsible only for appréciable injury caused by their works, and not for slight 
inconveniences or occasional annoyances. When an injunction is souglit to 
stop large and expensive works which cause a stream to be polluted, it must 
clearly appear that the légal remedy is inadéquate, and that the plaintiff will 
suffier irréparable injury from the continuance of the pollution." 

If that is true with regard to private institutions, a fortiori is it true 
with regard to a great institution of the state, necessary for the well- 
being of the community, essential to the exercise of the police power, 
and at the same time for the humane treatment of convicts. ïhe rea- 
son for the distinction thus made by the courts seems to be as practical 
as just. A disease germ, or a cluster of such germs, may possibly find 
lodgment in the water supply of a city from ordinary farm work on 
the stream above. For this reason, is the owner up the stream to be 
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deaied the right to cultivate or to fertilize his lands? Must he ex- 
clude from his acres the cattle yard, the pasture, or the sheepfold? 
Disease, often resulting in death, originates at liuman habitations. 
For tais reason, will cottages, villages, or towns be forever excluded 
from the area of water supply of downstream communities? The 
exigencies of modem Givilization, and the increasing density of popula- 
tion, f orbid this. It would doubtless be well for ail of our municipali- 
ties if they could be supplied with streams as pure as those which flow 
through granitic aqueducts constructed by Pisistratus 2,500 years ago, 
and which yet bear refreshment from Pentelicus and Hymettus to 
classic Athens, or such as flow down to the "Eternal City" from the 
springs of Caîruleus and Ourtius, and from Lake Sabatinus, over 
marvelous structures built in the time of Claudius, Caligula, and Tra- 
jan, or which corne down from the Balkans, replenish the fountains of 
the Seraglio, and revive the einking subjects of Abdul at Constanti- 
nople, after they hâve swept through curving aqueducts designed by , 
the genius of Justinian's architects, or those which flow to Glasgow, 
along channels eut through the adamant from the romantic shores of 
Loch Katrine, made immortal by the "Lady of the Lake." We can no 
longer, however, attain the idéal in the purity of our water supply, 
and courts must be guided by contemporary conditions. 

^'ow, how can it be said, in a practical and légal sensé, that the 
contemplated action of the prison commission will invade the rights 
of the plaintiff, and pollute the water supply of Milledgeville? IS'o 
sewer, no stream, from the prison édifice, will be conducted into 
this water supply. A portion of the surface water may flnd its way 
there in those torrential downpours which in past âges hâve worn 
the country around that historié city until its lofty summits resemble, 
to some extent, the "mountains round about Jérusalem." In such 
event, the surface flow would pass the intake with such rapidity that, 
if it contained a germ, the chances are infinitésimal but that the 
noxious microbe would be swept past the intake, into the Oconee, 
and ont to sea, where it would miserably perish. The building for 
maies is 1,320 feet,— 440 yards from the stream. It is more than 
an eighth of a mile from the female building to the stream. The land 
will be cultivated, and loose earth and its powers of oxidation are 
powerful disinfectants. The luxuriant crops will take up and modify 
the evasive bacillus. But it is objected that bathtubs will be fur- 
nished the convicts, and at times it is anticipated that they will bathe. 
This innovation seems startling to counsel, and may be bad for the 
bacilli; but it is not plain how it will be injurions to the plaintiff. Xor 
can the further fact, dwelt upon, that at intervais clothing will be 
washed, and floors scoured, affect the issue. Cleanliness will be con- 
servative of health, and thus the danger of infection and disease will be 
diminished. The prison commissioners are public ofiicers. Surely, 
then, we may invoke, as to them, the ancient maxim, "Omnia prœ- 
sumuntur rite et solemniter esse acta donec probetur in contrarium." 
It is to be presumed, even if their assurances under oath to this effect 
were absent, that the commissioners will do their whole duty to the 
public, and to the convicts in their charge. This requires the préven- 
tion of contamination of this water, from which the prison itself will 
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be supplied. Xotbing more could be required of tbem. Tbis pre- 
fiumption bas tbe effect of évidence démonstrative of tbe fact that tbey 
will do everything whicb tbe teacbings of modem sanitaiy science may 
dictate to préserve tbis water from pollution. Indeed, so far as tbe 
court bas been able to gatber from tbe intelligent and candid testimony 
of tbe cbairman of tbe prison commissioners, and tbe voluntary amend- 
inent to their answer, by wbicb tbey offer to cbange tbe site of tbe hos- 
pital, and consent to sélect new sites for tbe maie building and for tbe 
female building, ta conform to tbe wishes of tbe board of bealtb of 
Milledgeville, tbey bave already evinced mucb solicitude to protect 
tbe purity of tbis water. 

As not uncommon in sucb cases, scientific experts differ as to tbe 
probability tbat tbis water may be contarainated because of tbe 
prison, and, as also common in sucb cases, tbe court must form its own 
independent judgment. I am very clearly of tbe opinion that tbe water 
supply of Milledgeville, drained in part from tbis extended watershed 
now to be under tbe careful inspection of tbe state officiais, will be 
under a larger and a more careful scrutiny and guardiansbip tlian ever 
before. Indeed, tbe removal of tbe numerous settlements of careless 
and tbriftless tenants, with tbeir pigsties, mule pens, manure beaps, 
disregard of cleanliness, their washing places with tubs of foui water 
on tbe branches and at tbe springs, ail familiar to every one acquaint- 
ed with tbe methods of nomadic tenants, will be a positive benefac- 
tion to tbe people using tbe waters of Fishing creek. Indeed, from 
tbe évidence it appears that beretofore tbe banks of tbis creek bave 
been to some extent used as a dumping ground for tbe remains of tbose 
hapless beasts of burden wbose maltreatment and prématuré deatb is, 
in my opinion, tbe greatest cause for tbe poverty of tbe farmers of this 
section of tbe South. Then, too, we must consider tbe great benef ac- 
tion to tbe state and the people involved in the construction of tbis 
prison. We must regard tbe greatest good to the greatest number. 
We must bear in mind tbat tbe treatment of cbildren and infirm con- 
victs at certain previous periods of tbe bistory of our state bas been 
a reproacb to the people, and tbat ail tbe impulses whicb actuated tbe 
création of tbis farm were benevolent. Tbis being true, it is improper 
for tbe court to stand in tbe way of its completion. As to the state, 
tbe injunction will be denied. Xo injunction is asked at tbis time 
against tbe city of Milledgeville; but, in view of tbe somewhat equivo- 
cal conduct of the mayor and conncil of tbat municipality, tbe bill will 
be retained in court, so that at any time, if, in violation of what seem to 
be the equities existing in behalf of tbe water company, tbey proceed 
to infiict any illégal injury upon the latter, by violation of their con- 
tract, it will be comjjetent for tbe court to exercise its powers to pro- 
tect tbe interests of tbe parties. 
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DUGGAN et al. V. SLOCUM. 

(Cireult Court of Appeals, Second Circuit January 25, 1899.) 

No. 41. 

1. Charities— Favorable Construction of Charitable Trusts. 

Trusts for public charitable purposes are favored In equity, and will 
be upheld where, under the same elrcumstances, private trusts would 
fall. 

8. Samb— Validity of Trust— Rule against Pbrpetuities. 

A provision of a will creatlng a trust for public eharltles, vrhlcli dl- 
rected the trustées to Invest the fund, and permit the income to accu- 
mulate for a term of 10 years, or more, in their discrétion, is not voîd 
as In violation of the rulé against perpetuities, where the entire fund is 
an absolute and uneonditlonal gift to charity, and there is no glft mean- 
while to or for the benefit of a private person, as any unreasonable exer- 
cise of the discrétion given the trustées would be corrected by the courts. 

8. Same— Depinitenbss as to Pubpose and Beneficiartes. 

A bequest in trust for the establishment of a publie llbrary in a town 
and a Roman Catholic protectory or asylum for boys in the diocèse, both 
being charities of a well-known and gênerai character, Is not void for 
indeflnlteness, either as to the charities or the beneflclaries, because tlie 
making of the rules by which the charities are to be governed, and for the 
sélection of the persons to be beneflted, Is left to the discrétion of the 
trustées. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

John C. Donnelly and C. Walter Artz, for appellants. 
John O'Neill, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. John H. Duggan, of Waterbury, 
Oonn., a priest of the Eoman Catholic Church, who had never mar- 
ried, died on November 10, 1895, leaving a last will and testament, 
which was duly proved, and was approved by the probate court for 
the district of Waterbury. In this will he gave two legacies for 
religious or charitable purposes, and the residue of his property in 
the manner following: 

"Fourth. AH the rest, residue, and remainder of my estate, both real and 
Personal, aijid wheresoever situated, 1 glve, devise, and bequeath to my ex- 
ecutors hereinafter named, in trust, however, for the following purposes, 
viz.: One-half to be used for the purpose of establishlng and maintaining 
a library and reading room in connection wlth St. Patriek's parish, in said 
Waterbury, or In whatever part of said Waterbury may be deemed by my 
said executors most sultable and convenient for the gênerai publie; and one- 
half for the purpose of establishing or maintaining a Eoman Catholic pro- 
tectory for boys in said diocèse of Hartford; It being my will that the Per- 
sonal estate and the rents aceruing from any real estate of which I may die 
possessed be invested in safe seeuritles for a term of ten years or more, at 
the discrétion of my said executors. I also will that the management and 
disposai of my real estate be at the discrétion of my said executors. 

"Fifth. I name and appoint the Rt. Rev. Michael Tierney, of Hartford, 
Oonn., and Hon. William C. Robinson, of New Haven, Conn., executors of 
thls, my last will and testament." 

Bishop Tierney and Mr. Robinson declined the executorship, 
whereupon Rev. William J. Slocum, of Waterbury, was appointed 
administrator with the will annexed. 
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Hugh Duggan, a citizen of the state of Michigan, and William 
Duggan, an alien, were tlie brothers, and Ann Enright, an alien, 
was the sister, of Father Duggan, and the three are his next of kin. 
This bill in equity was brought by the named brothers and sisters 
against Mr. Slocum, as administrator, before the circuit court for 
the district of Connecticut, to obtain a decree that the provisions of 
the residuary clause of the will are void, and that in respect to the 
property mentioned therein John H. Duggan died intestate. The 
estate had not been settled, and no successors in the trusteeship 
had been appointed, when the suit was brought. The record is si- 
lent in regard to the amount of the estate, except that the bill avers 
that the amount to be disposed of under the residuary clause is 
"twenty thousand dollars and upwards." To this bill a demurrer 
was flled, which was sustained by the circuit court, upon the ground 
of the validity of the fourth clause, and the bill was dismissed. 83 
Fed. 244 

The statute of Connecticut in regard to charitable uses was passed 
in 1684, but did not appear in the printed statutes until the Re- 
vision of 1702, and therefore has been generally called "the Statutes 
of 1702." Adye v. Smith, 44 Conn. 60. It has been uniformly re- 
garded by the courts of that state as a statute of importance, be- 
cause, inasmuch as it declared the flxed purpose of the state to pré- 
serve estâtes for charitable uses in accordance with the intent of 
the grantor, it was an instruction to the courts to enforce such gifts 
accordingly. It is as f ollows : 

"Sec. 2951. AU estâtes that hâve been or shall be granted for the main- 
tenance of the ministry of the gospel, or of schools of learning-, or for the re- 
lief of the poor, or for the préservation, eare, and maintenance of any ceme- 
tery, cemetery lot, or of the monuments thereon, or for any other public and 
charitable use, shall forever remain to the uses to which they havo been or 
shall be granted, according to the true intent and meaning of the grantor, 
and to no other use whatever." 

The statute which had existed in Connecticut in regard to per- 
petuities was repealed before the testator's death, and no statute 
now exista on the subject. The rule of the common law, which 
linilts the inalienability of an estate to a life or lives in being at the 
death of the testator and 21 years afterwards, is now the rule in that 
state. 

The spécial demurrer raises a number of légal questions in regard 
to the jurisdiction of a fédéral court over a decedent's estate at this 
stage in its progress of settlement in the probate court which are 
worthy of considération, but we shall only look at the vital ques- 
tions arising under the fourth clause of the will, which are whether 
its provisions are void either because the bénéficiai enjoyment of 
the charities may be postponed for a period which is styled "remote- 
ness," or because the objects of the charities and the beneflciaries 
are too indeflnitely stated. By the r<îsiduary clause an immediate 
and unconditional gift of the estate is made to trustées, to be used 
by them in the establishment and maintenance of two distinct chari- 
ties. Their title is burdened with no conditions. They are not to 
hold it until some other person appears, who may wish to establish 
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thèse charities, or until a corporation is formed, or until a certain 
amount of money is contributed, but the gift is absolute, and they 
can bave the permanent control of the charities, subject to the pro- 
vision that the income is to accumulate for at least 10 years, "or 
more," at their discrétion. This discretionary provision in regard to 
accumulation makes the gift obnoxious to criticism in the mind of 
the complainants. "A perpetuity is a limitation of property which 
renders it inaliénable beyond the period allowed by law. That 
period is a life or lives in being and twenty-one years more, with a 
fraction of a year added for the time of gestation in cases of pôst- 
humous birth." Ould v. Washington Hospital, 95 U. S. 303. A sec- 
ondary meaning is "an inlerest which will not vest till a remote period" 
(Gray, Perp. § 140) ; and the complainants assert that the bénéficiai in- 
terest in this fund may not be enjoyed by the people of Waterbury, 
or the boys of the diocèse of Hartford, for a remote period, if the 
trustées should neglect or décline to establish the charities; and 
that, therefore, the entire gift is void. It is true that the time be- 
fore a gift can take bénéficiai effect may be so remote as to avoid the 
gift. "There may be such an interval of time possible between the 
gift and the consummation of the use as will be fatal to the former. 
The rule of perpetuity applies to trust as well as to légal estâtes." 
Ould V. Hospital, supra. The validity of this class of bequests dé- 
pends upon the law of the state of the testator; but the law of Oon- 
necticut, as will hereafter be seen, is that of Eugland and of the 
States of this country generally, except where spécial statutes hâve 
created a peculiar system, and by this gênerai law "trusts for public 
charitable purposes are upheld under circumstances under which 
private trusts would fail." Kussell v. Allen, 107 U. S. 163, 2 Sup. 
et. 327; Woodruff v. Marsh, 63 Conn. 125, 26 Atl. 846. Charities 
are favored; the "stern rule against perpetuities is relaxed for their 
benefit"; and where the gift is made directly in trust for a charity, 
although the bénéficiai effect of the gift may be postponed for a 
longer period than the strict rule against perpetuities permits, pro- 
vided there is no gift meanwhile to or for the benefit of a private 
corporation or person, courts of equity will déclare the gift valid, 
if they can see a reasonable prospect of the consummation of the 
charitable purpose. In Eussell v. Allen, supra, it is declared as a 
consensus of the cases "that a gift in trust for a charity not existing 
at the date of the gift, and the beginning of whose existence is un- 
certain, or which is to take effect upon a contingency that may prob- 
ably not happen within a life or lives in being and twenty-one years 
afterwards, is valid, provided there is no gift of the property mean- 
while to or for the benefit of any private corporation or person." 
Attorney General v. Downing, Amb. 550; Sinnett v. Herbert, L. R. 
7 Ch. 237; Chamberlayne v. Brockett, 8 Ch. App. 206; Inglia v. Trus- 
tées, 3 Pet. 99; Ould v. Washington Hospital, supra. 

The complainants rely upon Jocelyn v. Nott, 44 Conn. 55, which 
they think states a différent rule. In that case two pièces of real 
estate were devised to trustées to be conveyed to an ecclesiastical 
Society of the Congregational faith, if application should be made 
by said society to erect a church on one of the two pièces, and the 
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soeiety should, in the opinion of the trustées, be able to build and 
complète the church, and be free from debt. Meanwhile, until such 
eonveyance, the house upon one of the parcels could be occupied by 
named individuals, rent free. Xo application was ever made for the 
beneflt of the trust provision, and the opinion déclares that it is not 
probable that one vvill ever be made. The trustée liad no funds 
with which to re])air, or pay taxes, whicli, amounting to more than 
■f 1,500, were overdue. A part of the house was not in a condition 
(0 rent. The devise was held to be void. The time when the es- 
tate should vest for charitable purposes depended upon the exist- 
ence of a state of facts which would, in ail probability, never occur. 
Meanwhile, a third i)erson and his family had a right to occupy a 
part of the house rent free. The state of the property showed the 
resuit of the inca])acity of the trustée to use or to couvey. In this 
case no condition or estate intervenes between the estate of the trus- 
tées and the enjoyraent of the charitable use, except the necessity 
of an accumulation of inconie for 10 years. The dilïerenees between 
the two cases ai-e vital. TIu; facts in the other Connecticut cases 
upon the subject of perpetuities do not relate to an accumulation of ail 
the income, but the décisions with great uniformity protect estâtes for 
charitable uses, and show that the position of the courts of the state is 
in (iutire accord with the rule in Kussell v. Allen. Woodruff v. Marsh, 
(i:j Conn. 125, 26 Atl. 846; Storrs Agricultural School v. Whitney, 51 
Conn. 342, 8 Atl. 141. The cases iu the courts of p]ngland and of 
this country which relate to the validity of provisions in bequests 
for charitable uses relating to the accumulation of the entire income 
liefore the bénéficiai enjoyment of the charity commences are some- 
what infrequent. The subject was considered with care by the su- 
prême court of Massachusetts!, which spoke through Judge Gray, iu 
Odell V. Odell, 10 Allen, 1. The court declined to state what was the 
légal lirait of accumulation for a charity, but held that a bequest to 
trustées of an annual sum of f 100 from real estate for 50 years, to 
be invested by the trustées during that time, and at its expiration 
the accumulated sura "to be appropriated" by a charitable soeiety, 
was a valid bequest, even if the accumulation could not be allowed 
for so long a period. In Magistrales of Dundee v. Morris, 3 Macq. 
134, the subject of the validity of provisions for accumulation before 
the charity is established was considered favorably to such prov' 
sions, and a previous décision by the house of lords iu Ewen v. 
Eannerman, 2 Dow & C. 74, against the validity of a provision of that 
character was declared by Lords Chelmsford and Wensleydale to be 
uusatisfactory. The case of Chamberlayne v. Brockett, 8 Ch. App. . 
206, is to the effect that this class of provisions in bequests of an 
absolute gift for charitable uses will not be permitted to disturb the 
validity of the gift. The position of courts of equity in regard to 
accumulations of the income of charitable gifts is the same as that 
which has been stated in regard to the principal of such gifts. Courts 
which are not controlled by a statute upon the subject of remoteness 
will protect the accumulation of income for charitable uses within 
reasonable limits, although the limita exceed the strict rule of perpe- 
tuities. In this case, an absolute gift of property, said to be about 
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120,000, was raade to trustées, with directions ta aceamulate tlie ia- 
come for 10 years, and a permission to them to enlarge that time. It 
is possible that they will use their discrétion to an extent wliicb 
will not be satisfactory to the people wlio may become interested 
in the establishment of the charities, but a plainly indiscreet exercise 
of their discrétion is within the control of a court of equity, and 
would be corrected. Story, Eq. Jur. § 1191. We are of opinion that 
the permission to the trustées to exceed 10 years in the accumula- 
tion of income, the gift of the principal being an absolute and un- 
conditional gift to charity, does not make the provisions of the 
residuary clause void for remoteness. We hâve not considered the 
effect of the provision in regard to accumulation, if it had been found 
to be excessive, upon the validity of the gift of the principal. Cham- 
berlayne v. Brockett, supra; City of Philadelphia v. Girard's Heirs, 
4o Pa. St. 9; Gray, Perp. § 678. 

It is next claimed by the complainants that the residuary clause 
is void by reason of its indeflniteness in regard to the charities, or 
the persons to be selected. The charities to be established are a 
library and a Eoman Catholic protectory, or asylum, for boys, each 
of which is a public charity. There is a manifest distinction between 
the definiteness required in a charitable bequest for the beneflt or 
relief of particular individuals, such as "indigent students," or "poor 
})ersons," and in a gift to a public charity for a library, or a hospital, 
or an asylum. In the latter case the sélection of the persons to be 
beneflted is from a very large class, and is to be made under gênerai 
rules established by the managers of the public charity, and ininute- 
ness by the testator in regard to the manner in which the library or 
the asylum was to be used would probably paralyze the usefulness 
of each. In this case the charities are of a well-known and widely- 
spread character. The trustées are to manage and appropriate the 
principal and income, and, as a matter of course, are to make the 
rules by which each charity is to be governed. A like objection in 
regard to the indeflniteness of a gift of land for a hospital for found- 
lings was regarded in Ould v. Washington Hospital, supra, as with- 
out force, and other cases on the subject to the same effect are abun- 
dant. Eussell v. Allen, supra; Woodruff v. Marsh, supra. The de- 
cree of the circuit court is afiirmed, with costs of this court. 

LACOMBE, Circuit Judge. I entirely concur in the opinion of the 
majority, but think it was nnnecessary to enter upon so exhaustive 
a discussion of the questions presented, since it is the duty of féd- 
éral courts, when construing a will, to administer the law of the 
particular state where the property aflected is located and the trusts 
created. The reported décisions of the courts of Connecticut clearly 
in(3ieate how this case would be decided if brought before them. In- 
decd, it seems quite apparent that complainants adopted the extraor- 
dinary and somewhat questionable course of suing in the fédéral 
court only because they were advised that their contentions would 
be disposed of adversely in the state tribunals. 
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COCKRILL V. COCKRILL et al. 

(Circuit Court of Appeals, Eighth Circuit. February 7, 1899.) 

No. 1,025. 

1. CancelIjAtion op Deed— Lâches. 

A grantor is estopped by lâches from seeking to set aside a deed on 
the gronnd of his mental incapacity at tlie time it was executed, and 
fraud practiced upon bina, wbere, after his acknowledged recovery, he 
delayed seven years before bringlng suit or making complaint, during 
whicb time a considérable sum was expended in improvements on the 
property, and the grantee had become incompétent to testify by reason 
of âge and inflrmity. 

3. UsunY— What Constitutes. 

Where a father-in-lavv required, as a condition or a loan to his spend- 
thrift son-in-law, that the latter should convey to his wife a certain tract 
of land, such conveyance does not constitute usury. 

3. Deed of Persok usdeb Gdakdianship. 

The deed of a person under guardiansbip by reason of incapacity to 
manage his own affairs, in conséquence of habituai drunkenness, is void. 

4. Insanity— Habitdal Dkdnkknness — Removal of Guardian. 

Under Rev. St. Mo. 1889, § 5549, which provides that "any person" may 
institute an inquiry as to whether one who bas been declared of unsound 
mind has been restored, one who is under guardiansbip on account of 
habituai drunkenness may by his own pétition institute such an Inquiry. 

5. Sam E— Notice. 

Where one who is under guardiansbip as a person of unsound mind 
makes an application to a probate court of Missouri for restoration to his 
rights, notice to his family or guardian is not iurisdictional; the want of 
it being at most an irregularity only, which cannot be taken advantage of 
in a collatéral proceeding. 

6. Samb. 

One who was discharged from guardiansbip as a drunkard by a pro- 
bate court on his own application cannot impeach the judgment of dis- 
charge on the ground that no notice of the application was given to his 
guardian. 

Appeal from the Circuit Court of tlie United States for tlie West- 
ern District of Missouri. 

J. E. Merryman and J. F. Merryman (J. G. Woemer, on the brief), 
for appellant. 

E. H. Norton and Willard P. Hall (Ben J. Woodson, on the brief), 
for appellees. 

Before CALDWELL, SANBORN, and THAYEK, Circuit Judges, 

PER CURIAM. After fully considering the évidence and briefs 
in this case, we are ail of the opinion that the statement of the case, 
the flndings of fact, and conclusions of law contained in the opinion 
of the learned judge who tried the case at the circuit are correct, and 
we adopt his opinion as the opinion of this court. 79 Fed. 143. 
The opinion is as f ollows : 

ADAMS, District Judge. This suit was instituted by complain- 
ant, William F. Cockrill, against défendants, Clinton Cockrill, Helen 
Woodson, and others, to set aside a deed to 251 acres of land sold 
by him to Clinton Cockrill on May 19, 1881, on the grounds of fraud, 
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undue influence, and especially on account of the alleged inconi- 
petency of complainant àt tbat time to transact his business, and 
for the further purpose of setting aside a deed made by complain- 
ant to Clinton Cockrill for the 160 acres known as the Fielding 
Cockrill homestead. This deed was made November 2, 1887. The 
same reasons are assigned for setting aside this deed as the former. 
The défendant Clinton Cockrill is the father-in-law of complainant, 
and the father of défendant Helen Woodson, who was formerly the 
wife of complainant. Two of the other défendants are complain- 
ant's minor children by his wife Helen. The other two défendants 
are children of Helen by her second husband, the défendant Byron 
Woodson. By deed dated May 19, 1881, the complainant, for the 
considération of |6,000 paid to him, deeded a tract of 351 acres of 
land in Flatte county, Mo., to his father-in-law, Clinton Cockrill. 
On the same day Clinton Cockrill and wife duly conveyed the same 
to Helen Cockrill and her bodily heirs, intending the same as an 
adTancement to his daughter and her children. She then had two 
children by her husband, the complainant herein. The ti'act of 
land, according to the évidence before me, was not worth over 
|6,000 at the time, and this sum was paid to the complainant by 
his father-in-law for it. The complainant was then without doubt 
capable of attending to business, and no fraud or undue influence 
was practiced upon him in the transaction. I flnd no warrant in 
the évidence for the contention of complainant's counsel that Clin- 
ton Cockrill undertook or agreed to pay complainant any sum above 
the considération mentioned in the deed, |(i.()00; and therefore there 
is no ground for ordering an accounting in favor of the complainant 
for any unpaid purchase money. This disposes of the tirst ground 
of complaint alleged in the bill. 

The second alleged ground of complaint relates to the homestead 
tract of 160 acres. The complainant inherlted a fortune, in land, 
frpm his father, and indulged the reasonable expoctation that his 
father-in-law would in a short time die, and leave anotlier fortune 
for his own or his family's use and support. As is usual in such 
caseà, he became inattentive to business, and convivial in his tastes 
and habits, and soon became addicted to the excessive use of alco- 
holic liquors. Under such circumstances, and with such habits, 
he became frequently short of money, and resorted to the common 
expédient of borrowing. Being still the owner of lands, inherited 
from his father, his crédit was, to a limited extent, good. Prior to 
the year 1885 he had, from time to time, borrowed money from the 
bank of Wells & Go., of Flatte City, till it amounted in April of 
that year to the sum of |2,739.02. He then applied for more, and 
conJd hâve secured it from the bank at 10 per cent, interest; but 
it was flnally determined, in order to avoid paying the high rate of 
interest demanded by the bank, that the father-in-law should loan 
him f3,300 at 6 per cent, interest per annum. This was done, and 
with the money so borrowed he paid $2,739.02 to the bank, and had 
$560.98 for his own use. To secure the payment of this loan, the com- 
plainant executed a deed of trust bearing date April 29, 1885, whereby 
lae conveyed to one C. C. Kemper, as trustée, a tract of 160 acres of 
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land situate in Platte county, Mo., already referred to as the Field- 
ing Cockrill homestead. As a part of this transaction, the com- 
plainant was required by Clinton Cockrill to make, and did make, 
a deed to another tract of 80 acres of land in Platte county to liis 
wife, Helen. No considération was paid by his wife to him for 
thiL grant, and only a nominal considération of one dollar is men- 
tioned in the conveyance. In passing it is proper to say that no 
relief is asked against this conveyance, but it is claimed that be- 
cause the father-in-law persuaded the complainant to make this 
gift to his wife, at just this juncture, it amounts to exacting usuri- 
ous interest for the loan of the |3,300, and therefore is to be con- 
sidered in determining the issue of fraud in relation to the exécu- 
tion of the deed of trust itself. The complainant at this time had 
a family consisting of his wife and two children, aged, respectively, 
five and seven years. He so mistreated his wife that she was com- 
pelled to, and did some time after the month of April, 1887, take her 
children, and leave him. She instituted a suit for divorce, and on 
April 2, 1889, secured a decree. This decree also awarded to her 
the care and cuctody of the two children. While the complainant, 
even before April, 1885, had been addicted to the use of alcoholic bev- 
erages, and had frequently been under the influence of liquor, the 
évidence shows that he was fully capable of managing his own af- 
fairs, and at the time of executing the Kemper deed oif trust under- 
Btood what he was about. Xo coerciou or undue influence was 
practiced upon him by his father-in-law in this transaction unless 
it be in requiring him to make the gift of the 80-acre tract of land 
to his wife, which will be considered later. After 1885 the drinking 
habit seems to hâve increased. His sprees became more fréquent, 
and were longer continued. He became abusive and cruel to his 
wife and family, and in June, 1887, due and proper proceedings were 
taken, at the instance of his relatives, in the probate court of Platte 
countJ^ to hâve him adjudged non compos mentis, and on June 3, 
1887, on inquisition had, he was duly adjudged by said court incapa- 
ble of attending to his own business, and an habituai drunkard, 
and one William G. Wells was thereupon appointed guardian of his 
person and estate. Wells, the guardian, entered upon the discharge 
of his duty, and at once committed his ward to the St. Vincent's 
Inebriate Hospital at St. Louis for treatment. He remained there 
for nearly three months, and on September 1, 1887, was discharged 
by the médical stafl' of the hospital, consisting of Urs. Cauduy and 
Ilerman, as apparently cured. After his discharge, he endeavored 
to secure employment at Kansas City and other places, and succeed- 
ed in doing so for a space of a month or six weeks. Between Sep- 
tember and November he occasionally appeared to be under the 
influence of liquor, but, after a careful reading of ail the évidence 
relating to his conduct and mental condition up to November Ist, 
I am of the opinion that he did not, up to that time, résume his 
intemperate habits as of old, but that his maudlin condition, as 
occasionally observed, was rather the eft'ec;t of some stupefying 
drug. Many witnesses testify to seeing him, and observing his 
conduct during this period, and pronounced him to hâve been intellî- 
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gent, sensible, and entirely capable of transacting his Own business. 
On the whole, I belieTe the évidence fairly warrants this conclusion. 
In this State of facts, the complainant, on November 1, 1887, after 
Personal interviews with the probate judge of Flatte county, pre- 
pared and filed a pétition in said probate court in words and figures 
as follows: 

"To the Probate Court of Platte County, Missoiu'l: The pétition of W. F. 
Cockrill shows to the probate court that on the 2d day of June, 1887, he was 
found by a Jury and adjudged by said probate court to be incapable of mana- 
ging his own affairs, and Wm. C. Wells was duly appointed guardian, and gava 
bond as requlred by law. Petitioner states that he has undergone treatnient . 
for his disabiUty, and has been cured, and is now in condition to take charge 
of his own affalrSi He thei'efore asks that proper, légal steps be taken to 
restore to hlm his rights, that inquiry be had into his présent condition in the 
manner requlred by law, and that upon proper flnding of a jury that his 
property be restored to him subject to his own control and management. 
"[Signed] W. F. Cockrill." 

— and duly sworn to. The évidence shows that the complainant 
wrote this pétition himself, and presented it to the court for its ac- 
tion, and I am unable to flnd from a careful examination of the évi- 
dence that he was inspired or aided to do this by any of the défend- 
ants, or any persons acting for them. On the contrary, the évidence 
shows that this proceeding was entirely of his own motion; and, 
notwithstanding its suspiciously close proximity in time to the 
transaction of the next day, I can flnd no satisfactory évidence of 
any connection with it by the défendants, and much less of any 
fraudulent connection. On the iiling of this pétition, on November 
1, 1887, the court issued a venire for a jury to inquire into the men- 
tal condition of complainant, and thereupon a jury of 12 lawful men 
of Flatte county came, and, after hearing the testimony, in the prés- 
ence of complainant, returned the f oUowing verdict : 

"We, the jury, flnd that the within-named, William F. Cockrill, Is compétent 
to attend to his own afCairs. 

"[Signed] William Klmsey, Foreman." 

And the court then and there made the foUowing order: 

"It Is therefore considered by the court that said William F. Cockrill Is a 
person of good mind, and compétent to attend to his own affairs. Wherefore 
it is ordered that William C. Wells, gua;rdian of the person and estate of 
said William F. Cockrill, do make final settlement of his accounts, and that 
he restore to the said William F, Cockrill ail things remalnlng in his hands." 

Prior to this time the complainant had made such default in the 
payment of the loan of |3,300 due to Clinton Cockrill as entitled 
him, Cockrill, to foreclose his deed of trust by a sale of the mort- 
gaged property, and the requisite advertisement had already been 
commenced in one of the newspapers of Flatte county. The com- 
plainant had no money to make payment of the loan, and on the 
advice and with the aid of his friends William C. Wells, his former 
guardian, E. O. Waller, one of the most respected citizens of Flatte 
county, and others, who acted as intermediaries between him and 
Clinton Cockrill, who were now net on speaking terms, a settlement 
was concluded, by the terms of which complainant agreed to con- 
vey his interest in this home place of 160 acres (conveyed by the 
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deed of trust) to Clinton Cockrill for $6,000. His title was subject 
to his wife's dower. Gomplainant made his deed to Clinton Cock- 
riil, and the grantee, after taking ont the |3,300 and interest due 
him from complainant, paid the balance of the $6,000 over to com- 
plainant, or to such persons as he directed; and subsequently, and 
prior to the institution of this suit, conveyed the land so acquired 
from complainant to his daughter, the former wife of the complain- 
ant, as a gift to or settlement upon her. The évidence shows no 
coercion, undue influence, or fraud of any kind exercised by Clinton 
Cockrill in this transaction, and further shows that the persons 
who advised the complainant in regard to it did it in good faith, be- 
lieving at the time that they were rendering material, disinterested, 
and valuable aid to him. In my opinion, also, the transaction was 
in fact a reasonably fair one. Complainant's title was siibject to 
the dower of his wife, and for that reason practicably not salable 
for even its value. Ordinarily, purchasers want a clear title, and 
usually, in their negotiations, exaggerate the importance of defects. 
The witnesses who testify as to the value of complainant's title and 
interest in the land in 1887 differ in their opinions somewhat, but 
no more than is usual in the expression of opinions in cases of this 
kind. From them ail, taking into considération the inflrmity of 
complainant's title, I am satisfied that |6,000 was a fair and reason- 
able price for it at the time. At any rate, it cannot be claimed by 
any fair-minded person that it was so unreasonably low a price as 
to be in itself a badge of fraud. 

Complainant also conteuds that he was in fact so incapable of 
managing his own affairs at the time this last-mentioned deed was 
made that his act and deed was and is void. I do not think so. 
The évidence satisfles me that on November 1 and 2, 1887, to which 
dates much évidence is directed, the complainant was sober, under- 
stood well what he was about, and made the deed in question as 
his own voluntary act and deed. I quite agrée with défendants' 
counsel in the f ollowing summary of the real f acts of this case : 

"Tlie complainant's case is one of tbe common kind of a young man inlierit- 
ing a fortune from his fatlier, and wasting It in idleness and riotous living. 
The complainant was idie, and he was dissipated, but he was not an imbécile, 
and neltlier was he a lunatic. He had inherited one fortune, and he had, he 
fancied, married another; and this he thought made it unneeessary for him 
to labor, and so he did nothing but dissipate and fritter away the opportunl- 
ties for a successful, useful, and happy life." 

When urged by his wife not to neglect his business, but to go to 
work, his response to her was "that he wouldn't work; that when 
her old daddy died he would hâve more money than he could spend." 
As a resuit of such conception of his rights and duty, and of such a 
course of life as he led, he soon began, as already stated, to abuse 
and illtreat his wife, and she was compelled to resort to the courts 
to be legally separated from him. The conduct of Clinton Cock- 
rill, in ail the transactions complained of in this case, seems to me 
to hâve been inspired by a knowledge of the disposition and propen- 
Bities of his son-in-law, and by a laudable désire to make the provi- 
sions for the maintenance and care of complainant's wife and fam- 
ily which the complainant neglected to make. Even if he had not 
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paid complaînant the full value of the land acquired from him 
(whicb I cannot flnd to be the case), yet, considering the fact tliat 
ail: tàe lands so acquired hâve been vested in complainant's wife 
and children , for their support and maintenance, and thereby, in 
spite of himself, a part of bis légal and moral obligation to bis wife 
and family bas been discharged, I could not, as a cbancellor admin- 
istering rigbts in conscience and equity, bold bis own benefactor 
to a very exact accounting. Besides tbe foregoing facts, wbicb are 
directly incident to tbe transaction in questiod, it appears to me 
tbat complainant is guilty of gross lacbes in instituting proceed- 
ings to set aside tbe deeds in question. He deferred action for 
nearly eight years after tbe exécution of the last deed complained 
of, and bas not offered to return tbe considération received by bim 
for bis conveyances. During this time the main défendant, of whom 
be principally complains, bas, tbrougb advancing years, décrépitude, 
and failure of health and strengtb, become unable to give testi- 
mony in tbe case. During tbis time, also, complainaDt's former 
wife — now, by the generosity of lier fatber, tbe owner of the propert,y 
in controversy — bas expended mucb money in improving the prop- 
erty, and tbe condition of things generally bas been substantially 
changed. 

In thèse observations concerning lâches I do not overlook the 
proposition advanced by complainant's counscl, namely, that, as 
complainant was insane, no offer to restore or put défendants in 
statu quo was neeessary. But tbis contention involves a flnding 
of fact to the effect that complainant was insane at tbe time the 
conveyances were made by bim, and bas continued so. I do not 
lind either of thèse facts to be true. Notwitlistanding the fact 
tbat complainant was again in January, 1888, declared non compos 
mentis, and a guardian appointed for bim, it is apparent that this 
was a spasmodic condition, occasioned by tbe excessive use of in- 
toxicating liquors at the time. He was sent to an inebriate asylum 
at Ft. Hamilton, N. Y., when, on an examination by the médical 
staff, on entering, he was found in gênerai good health, suffering only 
from excessive use of whisky and the associate habit of using to- 
bacco. He remained there tbree months, when he was "paroled," 
as it is called in tbe report. He tben went to South Dakota with 
a surveying party under Prof. Bannister, and remained there, keep- 
ing the notes of the surveyor for several weeks, and returned to 
Flatte county, wbere, upon like pétition, order, and proceedings as 
before, he was, on the 6tb day of September, 1888, adjudged to be 
capable of managing bis own aftairs, and tbe guardian, Overbeck, 
was discharged. Certainly, since this last-mentioned date — Sep- 
tember 6, 1888— there is no évidence of inability on bis part to at- 
tend to bis business. In fact, there is comparatively little in tbe 
record concerning bis habits or condition after this date, and cer- 
tainly nothing to overcome tbe presumption of continued sanity 
after tbe flnding and judgment on tbe inquisition held Sep tember 
6, 1888. The complainant must, therefore, be held to ail the con- 
séquences of want of action by bim since that date, at least. Tak- 
ing tbis date as a starting point, be allowed over seven years to 
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elapse beforé even complaîning of any ill treatnient, much less in- 
stituting any suit for redress of his supposed wrongs. He waited 
until the supposed wrongdoer was unable to speak in his défense. 
He permitted his injured and innocent wife to expend money in im- 
proving the property which she supposed was her own. He re- 
tains the considération received by him for the property, and makes 
no offer to return the same. His suit is against his own wife and 
children to take from them what her father, in times of her distress, 
occasioned by complainant's wrongful and cruel conduct, had given 
her. Whatever conclusion may be reached on questions hereinafter 
discussed, I am satisâed there is no equity in this bill ; and, if there 
was, complainant is estopped by his own failure to do equity, and 
bv his gross lâches (Hammond v. Hopkins, 143 U. S. 224, 12 Sup. Ct. 
418; Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873; Kinne v. 
Webb, 49 Fed. 515; Id., 4 C. G. A. 170, 54 Fed. 34-40), from asserting 
tht same. 

But complainant's counsel contend that his équitable rights are 
aided by certain strict rules of law, which I will now consider. And 
first, they claim that the deed of trust executed by the complainant 
to secure the loan of f 3,300 made to him by Clinton Cockrill, of 
date April 27, 1885, is a usurlous transaction. It is said that Clin- 
ton Cockrill demanded of complainant, not only a note bearing 6 
per cent, interest per annum, but also demanded, as a condition of 
maldng the loan, that complainant should simultaneously convey 
to his own wife the 80-acre tract of land already referred to, and it 
is contended that this conveyance was so made by the complainant 
at the time, without other considération than securing the said loan 
of |3,300. It is true that such requirement was made and conform- 
ed to. but this does not constitute usury in the particular case 
under considération. The lender demanded nothing for himself 
but a low rate of interest. He did demand that complainant, 
-who was then a spendthrift, and who was the husband of his daugh- 
ter and the father of her children, should, while he was yet able, 
make some provision for his wife and family. The complainant ob- 
viously recognized the justice of this demand, and for the flrst and 
only time, as shown by this record, voluntarily devoted a small part 
of his inheritance to the discharge of his natural, équitable, and 
légal obligations. To hold that such a settlement, even though 
instigated by the father, is a badge of fraud, would, in my opinion, 
be a strange perversion of equity. But this is not ail, even if such 
conveyances could be held to constitute usury to the extent of the 
value of the 80-acre tract, yet, under the statute of the state of 
Missouri, it would not avoid the obligation created by the loan to 
pay the principal debt as n^de. The lender could recover the 
same, and enforce ail his légal remédies to that end; and even the 
légal rate of interest could be recovered from the debtor for the 
beneât of the school f und. Ferguson v. Soden, 111 Mo. 208, 19 S. W. 
727. For the foregoing reasons, I cannot hold, either as a resuit 
of équitable considérations or légal rules, that the rights of the 
parties to this suit are at ail affected by complainant's conveyance 
of the 80-acre tract of land to his wife. The most serions and stren- 
92 F.— 52 
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nous contention of complaihant's'counsel in this case îs: That on 
November 2, 1887, when complainant executed the deed to Clinton 
Cockrill conveying the 160-acre home place, lie was, as a matter of 
law, conclusively presumed to be incompétent to make the deed, 
for the reason, as alleged, that he was then, under the judgment of 
the probate court of Platte county, incompétent to manage his own 
affairs, by reason of his being an habituai drunkard. 

At the outset of the discussion of this question, it must be ad- 
mitted that the deed of an insane person while under guardianship 
is absolutely void; that the existence of guardianship over him is 
conclusive respecting the disability of the ward; and that this rule 
applies to a person under guardianship by reason of his being in- 
capable of managing his own affairs in conséquence of habituai 
drunkenness. Rannells v. Gerner, 80 Mo. 474. The question re- 
mains whether the complainant was in fact under guardianship on 
November 2, 1887, when he made the deed to the 160 acres in ques- 
tion. He had confessedly been duly adjudged incompétent by the 
probate court of Platte county on June 3, 1887, and a guardian of 
his person and estate duly appointed ; and he had been, by the same 
court, on November 1, 1887, duly adjudged relieved of his disability, 
and compétent to attend to his own atfairs, and his guardian had 
been duly discharged, provided, the last-mentioned judgment is not 
void for one of two reasons, namely: (1) Because complainant him- 
self was the sole petitioner in the proceedings resulting in such judg- 
ment, or (2) because no notice was given of the proposed inquisition 
to his relatives or guardian. 

Section 5549, Rev. St. Mo. 1889, pro vides as follows: 
"If any person shall allège in writing, verified by oath or affirmation that 
any person, declared to be of unsound mind, bas been restored to his right 
mind, the court, by which the proceedings were had, shall cause the tacts to 
be inquired into by a jury." 

Section 5550 provides, in substance, that if it be found that such 
person has been restored, he shall be discharged from care and cus- 
tody, etc. The language of section 5549 is certainly broad enough 
to permit any one to inaugurate the inquiry as to the continued in- 
sanity of a ward, and I know of no one more interested in the com- 
mencement of such proceedings than the person who believes him- 
self to have been restored, and entitled to be discharged from bond- 
age. To deny him this privilège might be the means by which 
evil-disposed persons could permanently restrain him of his liberty, 
and deprive him of his rights. A construction of the statute which 
will permit the ward to pétition for his own discharge is in har- 
mony with the practice pursued in the chancery courts of England, 
in exercising their jurisdiction over insane persons (Busw. Insan. § 
69); and, in the absence of statutes to the contrary, generally pre- 
vails in the states of this Union (Id. § 70; In re Hanks, 3 Johns. 
Ch. 567; In re Christie, 5 Paige, 242). 

In the case of McDonald v. Morton, 1 Mass. 543, the suprême court 
of Massachusetts, in dealing with this subject, says "the law con- 
templâtes that there may be a time when a person in the situation 
of appellant [under guardianship as an insane person] may be re- 
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stored to his reason. I do not think he is to be left to his friends. 
Their ignorance of tlie fact, carelessness, or inattention ought not 
to leave him in bondage forever," — and accordingly iield that he 
miglit, by his own pétition, institute an inquiry concerning his 
restoration. Inasmuch as the statute of Missouri, in sufQciently 
comprehensive language, confers this right upon any person, I am 
not disposed, in the liglit of reason or authority, to deny the right to 
the person above ail others most interested in it. 

The coraplainant further assails the validity of the judgment of 
the probate court of Platte county rendered on November 1, 1887, 
because no notice of the hearing of complainant's pétition for resto- 
ration was given to complainant's family or guardian. In consider- 
ing this question, it is well at the outset to note that the statutes 
of Missouri do not, in terms, require any notice in such cases; that 
the probate court of this state is a court of record, possessed of 
plenary jurisdiction to appoint, control, and discharge guardians of 
insane persons; and judgments wlthin its jurisdictional limits are 
not subject to collatéral attack for any mère irregularities. Bear- 
ing thèse facts and principles in mind, the question is: Does the 
above-mentioned want of notice of complainant's application for 
restoration to his rights so afïect the jurisdiction of the court as 
to render its judgment thereon void? I think not, for the following 
reasons: The probate court had jurisdiction over the subject- 
matter. This subject-matter was the status of the complalnant 
himself. The finding and judgment of the court as to such status 
affected him and his relation to his property only. The proceed- 
ing is, therefore, analogous to a proceeding in rem, where jurisdic- 
tion is acquired over the res. It was probably in view of considér- 
ations like thèse that the législature made no provision requiring 
notice of the hearing of an application for restoration to be given 
to any persons. The omission of such législation becomes signifl- 
cant when it is considered that a certain notice is expressly re- 
quired to be given of the hearing of a pétition for the original ap- 
pointment of a guardian, and this significance may be, as suggested 
by counsel for the défendants, that the application for restoration 
is not a new proceeding, but a step in the progress of a pending 
cause, namely, that which was instituted by flling the original péti- 
tion for the appointment of a guardian. This view finds support 
in the following cases: Dut cher v. Hill, 29 Mo. 271; In re Mar- 
quis, 85 Mo. 617. Under such circumstances it is my opinion that 
notice to the former guardian or relative of complainant's applica- 
tion for restoration to his rights is not a prerequisite to jurisdiction. 
The want of it, at the worst, is an irregularity only, which cannot 
be taken advantage of in this collatéral proceeding. Henrv v. 
3IcKerlie, 78 Mo. 416; Kowden v. Brown, 91 Mo. 429, 4 S. W. 129; 
Dutcher v. Hill, supra; Kimball v. Pisk, 39 N. H. 110; Busw. Insan. 
§ 56; Kogers v. Walker, 6 Pa. St. 371; Willis v. Willis' Adm'rs, 12 Pa. 
St. 159; Bethea v. McLennon, 23 N. C. 523. I hâve proceeded so far in 
the considération of this last question as if the former guardian, or 
members of the family of the complainant, were themselves assail- 
ing the judgment of the probate court of November 1, 1887. But 
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such is not thë case. ' Tliey are not complaining, or seeking to set 
aside the judgment for want of notice to them. Tlie only person 
assailing the judgment is thé complainant, who, by a pétition drawn 
and présentée /by hitnself, invoked the jurisdiction of the probate 
court which rendered the judgment, and whose duty it was to give 
necessary notice in the case. His solicitude for the rights of othera 
is very commendable as an abstract ethical question; but I linow 
of no principle of law or equity which will permit the complainant 
to take advantage of his own wrong, even in the exercise of such 
praiseworthy solicitude. 

From the foregoing it appears that there are no unyielding rules 
of law which demand an unconscionable solution of this case, and 
complainant's bill must therefore be dismissed. 

The decree of the circuit court is afiirmed. 



ATLANTA, K. & N. RY. CO. v. HOOPER. 

(Circuit Court of Appeals, Sixtli Circuit. Mardi 7, 1890.) 

No, 626. 

Action foe WnosaFUL Death — Limitation — Amendmknt op Déclaration 

CHANGING BENEPICIAISy. 

Uiider tlie statute of Tennessee relating to actions for wvongful death 
(Mill. & V. Code, §§ 3130-3134), by whicli a right of action is given to tlie 
Personal représentative of tlie deceased for tlie benefit of liis widow or 
next of kin, as construed by the suprême court of tlie state, it is necessary 
to the maintenance of the action that there shall be in existence persons 
for whose beneflt the right of recovery is given, and tliat they shall be 
named in the déclaration; and, as the direct Personal injury to such per- 
sons is made by the statute an élément of the damages recoverable, a suit 
in belialf of one beneflciary is a différent suit from one in behalf of an- 
other, and an amendment of a déclaration changing the beneflciary is in 
efCect the beginniug of a new suit, and is subject to a plea of limitation as 
such. 

In Error to the Circuit Court of , the United States for the Eastern 
District of Tennessee. 

This is a writ of error to a judgment rendered by the circuit court 
in faA'^or of the plaintiff, administrator of J. W. Lebow, deceased, 
against the Atlanta, Knoxville & Northern Eailway Company. 

The déclaration was flled in the circuit court of Knox county, Tenn., No- 
veniber 15, 1897. In the déclaration the plaintiff averred: "Plaintiff, S. JI. 
Hooper, administrator of the estate of J. W. Lebow, deceased, brings this ac- 
tion as such administrator, and for the beneflt of Mariah Lebow, the mother 
of the deceased, against the défendant, the Atlanta, Knoxville & Northern 
Railway Company." The déclaration states that the injury was received by 
the deceased' on the 2.5 th of January, 1897. The ad damnum clause concludes; 
"To the great damage of plaintiff, as administrator as aforesaid, to wit, tweuty 
thousand dollars, for which sum, for the beneflt ajid use of said Mariali 
Lebow, the mother of the deceased, and for the beneflt of the estate of the 
deceased, plaintiff sues, and demands a jury to try tiie issues that may Vie 
herein joined." On March 24, 1898, the plaintiff applied to the court for lêave, 
and was granted leave, to amend its déclaration upon its face, "so as to state 
that the suit is brought by plaintiff, as administrator of the estate of ,T. W. 
Lebow, deceased, for the use ahd benefit of James Madison 'Lebow, tlic father 
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of said ,T. W. Lcbow: hc, the said .T. W. Lebow. havius ilicd without bodily 
issue." Thereiipon tbe défendant amended his plea theretofoi'e flled iu the 
case, and as a spécial pSea set iip the statwte ot limitations, and averred that 
more than one year had elapsed siuce said cause ot action an)se and before 
said amendment was made. By section S4t)!), ilill. & V. Code, suit for injuries 
to person must 1)0 brought within one year after the cause of action arises. 
On motion of the plaintiff the court struck the defendant's plea of the statute 
of limitations front the files, on the ground that said plea was insutticient, in 
that it relied solely upon the fact that more than one year had elapsed from 
the date of the accident till the amendment of plaintiff's déclaration was al- 
lowed, wherein the father of deceased was named as the beueficiary instead 
of the mother and brothers and sisters, when in law the suit was begun, iu 
tlie meaning of the statute, at the issuance of the summons, and the amend- 
ment aforesaid did not change the parties to or nature of the action then 
broiight, or modify plaintiff's riglit of rec-ovory, but only assigued a différent 
reason why said right existed. ïlie cause then went to trial, resulting in a 
verdict for the plaintiff of !i;2,r)(X>. from whicli the plaintiff subsequently re- 
initted §1,250, and judgment was ontered against the défendant for the re- 
mainder. 

Alexander M. Smith, for plaintiff in error. 
W. R. Turner, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 

District Judge. 

TAFT, Circuit Judge (after stating tlie facts as above). Tlie sole 
(question presented upon tliis i-ecord is wlietlier, when an administra- 
tor, under the présent (Jode of Tennessee, brings bis suit to recover 
damages for the wrongfnl death of his intestate, and avers in his 
pétition that he brings the suit for the beneflt of one person as tlie 
intestate'a next of kin, and subsequently substitutes in his déclaration 
for that person the name of another as next of kin, this is a change 
of the cause of action, such that the statute of limitations runs to 
the date of the amendment. The sections of the statutes of Tennes- 
see prescribing tlie mode in whicli snits for wrongful death shall be 
bronght are ?i!ill. & V. Code, §§ 3130 to 3134, inclusive, and are as 
follows: 

"Sec. 3130. ïhe riglit ot action which a person who dios from injuries re- 
ceived from another, or whoso death is ('aused by the wrongful act, omission 
or killing by another. would havv. had against tlie wrong-doer in case death 
had not ensued, sball not abate or lie extinguished by his death, but shall pass 
to his widow, and in case there is uo widow, to his children, or to his personal 
rc])resentative, for the bencfit of liis widow or next of kin, free from the claim 
of creditors. 

"Sec. 3131. The action may be insiituted by tlie personal représentative of 
the deceased, but if lie décline it, th(! widow and children of the deceased may, 
^^■ithont the consent of the représentative, use his name in brlnging and prose- 
cutiug the suit, on giviug bond and sccurity for costs, or in the form prescribed 
for pauiiers, The personal representiitive shall not in such case be responsible 
for costs, unless he sign his name to the prosecutiou bond. 

"Sec, 3132. The action may also be instituted by the widow in lier own 
name, or if there be no widow, by the children. 

"Sec. 3133. If the deceased had commeiiced an action before his death, it 
shall proceed without a revivor. The damages shall go to tlie widow and next 
of kin, free from the daims of the creditors of the deceased, to be distributed 
as Personal property, 

"Sec. 3134. Whcre a person's death is caused by the wrongful act, fault or 
omission of another, and suit is brought for damages, the party suiug shall, 
if entitled to damages, hâve the right to recover for the mental and physical 
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sufferlng, loss of time and necessary expenses resulting to the deceased from 
the Personal injuries, and also the damagee resulting to the parties for whose 
use and beneflt the right of action survives from the death conséquent upon. 
the Injuries received." 

It is settled by the décisions of the suprême court of Tennessee 
that no action can be maintained by.an administrator of a deceased 
person under the foregoing sections unless there shall be in existence 
persons for whose benefit the right of action is given, and that a 
déclaration drawn under thèse sections, which does not set f orth the 
person for whose benefit the suit is brought, is fatally defective. 
Kailway Co. v. Lilly, 90 Tenu. 563, 18 S. W. 243; Kailroad Co. v. 
Pitt, 91 Tenti. 86, 18 S. W. 118. The next of kin for whose beneflt 
the suit is brought are the real plaintiffs, and the administrator, 
though dominus litis, and a necessary party in ail cases where there 
is no widow or child of the deceased, is, nevertheless, but a nominal 
party, and a mère trustée. Webb v. Raiiwav Co., 88 Tenn. 128, 12 
S. W. 428; Loague v. Eailroad Co., 91 Tenn. 458, 19 S. W. 430; 
Eailroad Co. v. Bean, 94 Tenn. 388, 29 S. W. 370. Under section 3134, 
the recovery is not only for the mental and physical suflering of 
the deceased, his loss of time, and necessary expenses incident to the 
injury, but it is also for the direct peeuniary in jury to the beneficiary 
on whose behalf the suit is brought, caused by the death complained 
of . The cause of action may, therefore, vary materially in the extent 
of the recovery, as it is brought for one or another beneflciary. The 
administrator, except where there is a widow or child, must bring the 
suit; but his suit for one beneflciary is a différent suit from a suit by 
Mm for another. To change the beneflciary, under the statute, 
changes the suit, the amount of recovery, and states a new and dif- 
férent cause of action. In the light of this conclusion, the plea of the 
statute was good against the amendment herein when flled, and should 
hâve been eustained. 

The judgment of the circuit court is reversed, with directions to 
set aside the verdict, to sustain the plea of the statute of limitations 
to the déclaration as amended, and to enter judgment for défendant. 



CONTINENTAL CONST. CO. v. CITY OF ALTOONA. 

(Circuit Court of Appeals, Third Circuit. January 25, 1809.) 

No. 4T, September Term. 

1. MoNiCTPAii Corporations— CoNTRACTS—AuTHORiTY to Makb. 

The board of commlssioners of the water department of cities of the 
third class having no power, under Aet Pa. May 23, 1889, to enter into a 
contract for the construction of a water réservoir wlthout prevlous con- 
sent of the city councils, such power is not eonferred by an ordinance 
authorizing the issue of water bonds, and resolutions authorizlng the com- 
mlssioners to hâve plans prepared foi the réservoir, and to advertise for 
bids therefor. 

8. Same — Controi,i.i;e'8 Cbrtimcatiî. 

The requirement of Act Pa. May 23, 1889, art. 9, § 5, that no contract 
by a city of the third class, requlring the appropriation of money, shall 
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take effeet until tlie controller sliall certify thei-eon tliat tlie estimated 
cost of the work lias been charged against tlie proper item of appropria- 
tion, cannot be dispensed witli by tlie eouncils or electors. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by the Continental Construction Company against the city 
of Altoona for damages for breach of a contract between plaintiff and 
the city, by its board of commissioners of the water department, for 
the construction of an impounding réservoir. There was a compul- 
sory nonsiuit at the close of the plaintiff's case. A motion to strike 
it off was denied, and plaintiff brings error. Affinned. 

The following is the opinion of the court below (ACIIESON, Cir- 
cuit Judge) : 

Under the provisions of tlie act of Pennsylvania of May 23, 1889, for tlie 
incorporation and government of cities of tlie tbird class, the power to enter 
into such a contract as the one declared on is not vested in the board of coni- 
missioners of the water department, without the previous cousent and direc- 
tion of city eouncils. There is, I thiuk, no évidence of tlie previous consent 
of eouncils to the contract hère in iiuestion, or of any subséquent ratification 
of it. Neither the ordinance of April 14, 1891, for an élection to authorize 
an increase of the city debt and for the issue of water bonds, the resolution 
of August 1, 1892, for the préparation of plans and spécifications for the con- 
templated work, nor the ordinance of October 17, 1892, directing the water 
commissioners to advertise for IMds, conferred authority upon the board of 
water commissioners to enter into a contract for the construction of an Im- 
pounding réservoir. Nor did ail thèse ordinances, taken together, confer sucli 
authority on that board. To advertise for bids is one tliing, but to bind the 
city by the acceptance of one of several bids is qulte a différent thing. I am 
of opinion that the city of Altoona was not bonnd by the contract which the 
water commissioners undertook to enter into with the plaintiff, for lack of légal 
authority in the commissioners to make such contract. 

Moreover, there is an entire want of any certifleate by the city controller, 
as prescribed by the act of May 23, 1889, and declared by the suprême court 
of Pennsylvania, in the case of City of Erie v. Moody, 176 l'a. St. 478, 35 Atl. 
136, to be essential to the validity of such a contract as that hère in question. 
I do not see that such a certifleate was dispensed with by anything that was 
done by the eouncils or the electors of the city. Indeed, the prescribed cer- 
tifleate by the controller could not thus be dispensed with. 

The plaintiff company did no work whatever under the alleged contract. 
This suit is whoUy for the recovery of damages for a breach by the city of 
the alleged contract set up by the plaintiff. ïhe complaint is that the city 
eouncils would not permit the plaintiff to do the work, but repudiated the con- 
tract that the water commissioners had undertaken to enter into. I am of 
opinion that the plaintiff has failed to show any right of action, and the de- 
fendant's motion for a nonsult must be allowed. 

L. Laflin Kellogg, for plaintiff in error. 

Geo. B. Bowers and Wm. M. Hall, Jr., for défendant in error. 

Before DAII^S, Circuit Judge, and BUTLER and BRADFOED, 
District Judges. 

DALLAS, Circuit Judge. This was an action in the circuit court 
for the Western district of Pennsylvania to recover for the breach 
of a contract alleged to hâve been made by the défendant in error. 
The court below entered a judgment of compulsory nonsuit, which it 
subsequently refused to strike olT, and thereupon this writ of error 
was sued ont. We are ail of opinion that the action of the court 
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below was right. The contract alleged never liad any légal existence, 
and this is so clearly demonstrated by the opinion of the learned 
judge that further discussion of the subject wonld be superfluous. 
The judgment is afSrmed. 



EDMT:NS0N V. PULLMAN PALACE-CAR 00. 

(Circuit Court of Appeals, Fifth Circuit. Marcli 14, 1899.) 

No. 782. 

Sleeping-Car Companies— Doïy to Passekgbrs — Négligence. 

A ventilating wiiulow at the top of a sleeping car was left open at niglit, 
in midsummer, auci rain drove in upon the occupant of an upper berth, 
in conséquence of which, as he claimed, he contracted a cold, and was 
made ill. It appeared that such Windows were usunlly left open at that 
season, but were always opened or closed as requested by the person oc- 
cupying the upper berth, and could be opened or closed by such person. 
ïhe occupant in the case in question was an experienced traveler. Ile 
made no request that the window be closed, and there was nothing to give 
notice to the servants of the sleeping-car company that he required spécial 
care or attention. Hdd, that such facts did not establish négligence on the 
part of the company which rendered it liable for his illness, conceding 
it to hâve been due to the cause claimed by him.i 

In Error to the Circuit Gourt of the United States for the West- 
ern District of Texas. 

James N. Edmunson filed his suit in the district court of El Paso county, 
Tex., against the Pullman Palace-Car Company, c-laiming damages in the sum 
of §lij,ÔOO. The suit was removed by the défendant company to the United 
States circuit court for the Western district of Texas. Edmunson alleged 
that on the evenlng of ,Tuly 3, 1896, he became a passenger on the Chicago, 
Rock Island & Pacific Kailroad from Colorado Springs, Colo-, to Chicago, 111.; 
that he purchased a regular ticket for passage over said railroad; that he 
purchased from the agent of défendant an upper berth in one of its sleeping 
cars, to ride in and sleep in from Colorado Springs to Belleville, in the state 
of Kansas; that the défendant company was then engaged in the business 
of supplying passengers on said railroad wlth accommodations for sleeping 
during the night; that it was the duty of the défendant company to hâve had 
the roof and ventilating Windows of the sleeper in which he rode and slept 
in a good, safe, and secure condition, so as to prevent water or rain from 
coming into the berth that plaintifl: oceupied; that, after occupying the berth 
during the niglit, he was awakened in the morning by water dripping in on 
his arm from the place above him, and he discovered that there was a wet 
place in his berth, near the head of the same, which had been caused by the 
water dripping into and upon the same, it having rained during the night 
(said wet place being about two feet long and two feet wide), and he found 
himself, when he woke, lying in said wet place, and as soon as he rose he 
discovered that he had, on account of said water having come into his berth, 
caught a severe cold; that the cold so contracted from tlie water having 
dripped into and having run into his berth continued to grow worse from day 
to day, and settled on his lungs; that he was finally prostrated by a higii 
fever and severe coughing, and a pneumonie condition set in, and he continu*! 
to suffer exceedingly, and about the night of July 11, 1896, while he was 
coughing violently as the resuit of his becoming wet in said berth, a blood 
vessel was burst in his left lung, andhe was attacked with a hemorrhage 
of the Itmgs; that he had hemorrhages for the next flve days whenever an 
attack of coughing came; that he was conflned to his bed until about August 

1 As to duties and liabilities of sleeping-car compahies, see note to Duvul v. 
Car Co., 10 C. C. A. 335. ' 
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8, 1896, and was dangerously ill, and on several occasions was at the point 
of death, but about August 8, 189G, through constant care and médical atten- 
tion, lie was able to leave liis bed, and since tliat time he bas been suttieiently 
strong and well to travel, and the gênerai condition of bis liealtb is somewhat 
improved, but tliat througb said exposure, and througb bis becoming wet in 
said berth, and tbrough the négligence and carelessness of the défendant 
Company in allowing the roof or the ventilating window of said sleeper to be in 
such an unsound, unsafe, and leaky condition, or in such a condition as to per- 
mit the coming in of water, he has been made an invalid for life, and has 
contracted and become permanently aftiicted with consumption; and that since 
the night of July 3, 1896, he has suffered at times, as a resuit of the injuries 
mentioned, intense pain, and has suffered from repeated attacks of weakness 
and sickness, and has been compelled to expend large sums of mouey for the 
services of physicians and for medicines foc his proper treatmeut, and has suf- 
fered great mental anguish. Subsequently Edmunson filed a supplemental 
lietition, in which he set forth in détail the moneys expeuded by him for 
médical attendance and medicines. 

The Pullman Palace-Car Company flled Its answer in the United States cir- 
cuit court. It pleaded a gênerai demurrer, several spécial exceptions, a gênerai 
déniai, and spécial answers, in which it was allcged ■'that the car which plain- 
tiff occupied on the night of July 3, 1896. whicli he claims was defective. 
whereby he was damaged, was not a lealîy or defective car, but sound and 
in good condition, as were also the ventilating Windows, and that, if any 
water or rain came in on the plaintiff's bed (which is denied), same was only 
such as, with the best of appliances, will enter wiien the wind strikes the car 
or window at certain angles, which cannot at ail times be controlled without 
shutting off the air, or doing otherwise, to the great discomfort of the passen- 
ger, and which matter is always withln the control of the passenger, and by 
custom and usage left to his discrétion and direction, and that if plaintiff 
had exercised his right and prérogative, or used the proper précaution in- 
cumbent on him, he could and would hiive prevented the wetting he complained 
of,— in other words, if he or his bedding got wet on the occasion complained of , 
it was his own fault and want of proper care and précaution, and not that 
of défendant; that plaintiff was aecustomed to traveling in sleeping cars, 
and knew the fact that in the summer months the ventilating Windows were 
left open, for the comfort of the occupants of the berths, and knew, also, that 
lie could hâve had same closed, if be so desired, and could hâve any proper 
attention for his protection in this regard, by notifying the porter or conductor 
in attendance. Défendant further dénies that plaintiff's cold was contracted 
from the causes claimed by him, or that his maladies, sickness, or consumption 
was generated, created, or cansed by said détective car, or the water dripping 
In on him and wetting him, as claimed by him. On the contrary, défendant 
says that the germ of said disease (he being then in a generally délicate con- 
dition) was in existence at and long before the .'5d day of July, 1896, which 
fact was at the time he purchased his said ticket at Colorado Springs, as 
claimed by him, on said date, well known to him, but unknown to défendant. 
Défendant charges that plaintiff had suffered from pleurisy, and was a con- 
sumptive, long before the 3d day o( July, 1896, and that this said disease was 
iuherited by him, other constituents of his family being afflicted with the same 
trouble, and that défendant was at said time traveling for his health, and en- 
deavoring to overcome said disease and prevent its further development, but 
that he negligently and carelessly took and accepted an upper berth, with 
Windows open, knowing the condition of the weather, and knowingly took 
the risk attending such, if any there be." Défendant further answered that 
its business is not that of a carrier of any kind, but it only undertakes to 
furnish sleeping and toilet conveniences, and is under no obligations to fur- 
nish conveniences or accommodations of any particular class or kind, and did 
not on the occasion obligate itself or eontract that no water would or 
could enter into the car, as claimed by plaintiff'. and that, if any persou was 
liable for the injuries received by plaintiff, the Chicago, Rock Island & Pacific 
Kailway was liable. 

The cause was tried in the ITnited States circuit ciurt, and resulted in a ver- 
dict and judgmont in favor of the l'ullman Palaco-Car Comi)any, défendant 
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below. Bvlring the trial, Edmunsou, the plaintiff bplow, reserved three bills 
of exceptions. The flrst bill brings up ail the évidence and testimony in the 
causci and préserves the exceptions of the plaintiff below to the trial judge's 
gênerai charge,— thèse exceptions being that the gênerai charge "requires of 
the plaintiff a greater degree of proof than the law demands, or than is rea- 
sonable, and ignores the doctrine of the presumption of négligence which arisei> 
in this cause from the facts and circumstances established by the évidence; 
and the same is erroneous in the statenient that, 'if, at the time of the occur- 
rence, the plaintiflC was afflicted with the disease known as "consumption" or 
"pulmonary tuberculosis," then he would noi be entitled to recover.' " The 
second bill of exceptions préserves the refusai of the trial judge to give a 
spécial instruction requested by the plaintiff below, to the effect that proof 
on the part of the plaintiff that during the night water leaked Into his berth 
and wet him, and that he was thereby injured, would entitle him to recover, 
unless the défendant should prove that it was without négligence in the mat- 
ter complained of by the plaintiff. The thlrd bill of exceptions préserves the 
refusai of the trial judge to grant a spécial instruction requested by the plain- 
tiff below to the effect that, if the jury found for the plaintiff, he would be 
entitled to recover for ail the sickness, loss, and injury which he may hâve 
suffered in conséquence of getting wet in the berth, notwithstanding he may 
hâve had the consumption when he got wet. The fourth bill of exceptions 
relates to the granting by the trial judge of a spécial instruction requested by 
the défendant below to the effect that "the fact that water came into the car 
and wet the plaintiff is not in itself sufiiclent to prove négligence on the part 
of the défendant." James N. Edmunson, the plaintiff' below, bas sued out this 
writ of error. 

P. S. Benedict, Max Dinkelspiel, W. 0. Hart, and Millard Patter- 
son, for plaintiff in error. 
J. D. Gruinn, for défendant in error. 

Before PARDEE and McOORMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

PARLANGE, District Judge, after stating the facts, delivered the 
opinion of the court. 

The entire évidence adduced in the lower court is before us, hav- 
ing been embodied in one of the bills of exceptions. The view which 
we entertain of this cause on the évidence makes it unnecessary to 
pass on the assignment of errors. The alleged errors relate to cer- 
tain charges given to the jury by the trial judge, and to his refusai 
to give certain other charges. Even if there be merit in thèse com- 
plaints, — and we are not to be understood as expressing any opinion 
on that matter, — Edmunson, the plaintiff below, who is the plaintiff 
in error hère, could not hâve been injured by erroneous charges, if 
it is clear that under the évidence he could not hâve recovered. The 
négligence which the plaintiff below seems to hâve charged against 
the sleeping-car company, as the basis of the action, is that it al- 
lowed the roof or the ventilating window of its coach, above the 
berth occupied by him, to be in "an unsound, unsafe, and leaking con- 
dition," whereby water dripped upon and wet him; the resuit being 
that he contracted consumption, and incurred certain expenses for 
médical attendance and medicines. The évidence adduced on the 
trial by the plaintiff below, the charges asked for by him, the errors 
assigned, and the argument of the cause, ail show that the alleged 
négligence upon which he based his case was that the roof or ven- 
tilating window of the coach was defective. If the plaintiff below 
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•wished to raise the issue whether the rain dripped in, not because of 
any defect in the roof or window, but because the sp.-vants of the 
sleeping-car company did not close the Ycntilating window, that is- 
sue should hâve been plainly made in the pleadings. The allégations 
of négligence were "that it was the duty of the défendant to hâve 
had the roof and ventilating Windows * * * in a good, safe, 
and secure condition, so as to prevent water or rain from coming 
into the berth," and that the défendant below was négligent "in al- 
lowing the roof or the ventilating window * * * to be in an 
unsound, unsafe, and leaking condition, or in such a condition as to 
permit of the coming in of water." We say again that, even if thèse 
allégations were sufflcient to raise an issue as to whether, the roof 
and window being sound, it was the duty of the défendant below to 
hâve the window closed by its servants, the whole conduct of the 
case on the part of the plaintiff below shows that he was not rely- 
ing upon such an issue. However thls may be, we hâve carefully 
«xamined the cause as if both of the issues just mentioned had been 
fairly presented, and we are of opinion that under neither issue was 
the plaintiff below entitled to recover on the undisputed évidence. 
The uncontradicted proof showed that the roof and the ventilating 
-window were sound and properly constructed; that, even with the 
best construction, if a ventilating window of a sleeper is left open, 
rain may enter and drip down on the upper berth, when the wind is 
high and blows the rain against the window, and the train is run- 
ning rapidly, — especially when turning curves. The mother ànd 
flister of Edmunson occupied the lower berth, he himself taking the 
upper one. It rained very hard during the night. After sleeping 
during the night, he was awalcened in the morning, about 6 or 7 
o'clock, by water dripping on his arm, and he found that his bed was 
wet He testified that the water seemed to corne from about where 
the ventilating window was. He is a lawyer, and has traveled to a 
great estent in sleeping cars. He usually occupied a lower berth. 
A brother and sister of his died of consumption, as also a brother 
and sister of his mother. He had always had some little appréhen- 
sion about having lung trouble, on account of his family history. 
It was shown, without déniai, that his lungs were always weak and 
délicate, and that he was in danger of tuberculosis at any time. It 
was proven, without déniai, that in the summer time the ventilating 
Windows are generally left open, and that they are always opened or 
closed at the request of the occupants of the upper berths, and that 
a person occupying an upper berth can open or close the ventilating 
window. The occurrence complained of took place in midsummer, 
There was no proof that the défendant below was notifled that Ed» 
munson required any spécial care or attention, or that there was 
anything in his appearance which indicated that he needed such care 
or attention. On the contrary, he contended at the trial that he waa 
well before the night on which he was wet, except that he was "a 
little run down." 

It is clear that there was no proof that the défendant below was 
négligent, and that, under the undisputed facts in this cause, the 
plaintifE below could not recover. Therefore the judgment of the 
lower court is affirmed. 
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EVANS V. KISTIÎE et al. 

(Circuit Court o£ Appeals, Sixth Circuit. Marcli 7, 1899.) 

No. 651. 

1. Review— Speciai, Findings of Fact. 

W.here a jury is waived, and a .iudgment is based on speciai flndings 
of fact, the sufficiency of sucli flndings to support the judgmeut may be 
reviewed on a writ of error. 

a same. 

A défendant, sued as surety on a note, wlio admits signing the same, 
bas the burden of proving as a défense that it was not aecepted by the 
payée, or that he ha.s been released; and speciai flndings of the court, to 
sustain a judgment in his favor, must contain every fact necessary to 
establish such défense. 

3. Pkincipal and Sdrety — Rblbasb of Surety — Failukb of Creditor to 

Perfbct Lien. 

Ky. St. § 2496, maiîes valid written contraets for the sale of railroad 
equipment or rolllng stock whicb reserve tlie title in the seller uutil pay- 
ment, but provides that, to be valid against subséquent purehnsers foi- 
value without notice, or creditors, such contraets shall be acknowledged 
and registered. A street-railroad company purchased equipment, givlug 
a note therefor which reserved the title to tlie property in the payée untll 
the note should be paid. The note vs'as signed by a surety, but was not 
acknowledged or registered. The property was attached to the real estaie 
of the Company, and thus beeame subject to a prior mortgage thereon. 
Held, tliat the morcgagee was not a "creditor," within the meauhig of tlie 
statute, nor a subséquent purehaser without notice, and the payee's rights 
were not affected by the f allure to register the note; hence the fact of 
such failure constituted no défense to the note on part of the surety. 

4. Same. 

If, througli mère passive neglect, a creditor loses his lien on a secmity 
which it was his duty to protect for the beneflt of the surety, he wiil 
thereby release the surety from llability only to the estent the lutter lius 
guffered loss. 

5. FixTtiREs— Property Attached to Mortgaged Realty — Mortgaoeb and 

Mortgagor. 

Neither an agreement between a seller and purehaser of Personal prop- 
erty that the title shall remain in the seller until the price is paid, nor the 
recording of such agreement, will prevent the property from passing mi- 
der a previously existing mortgage of real estate to which it is attached, 
unless the mortgagee is a party to the agreement. 

6. Principal and Surety — Releasb of Surety. 

A surety on a note given for the purchase price of equipmeuts for a 
Street railroad. and whieh provided that the articles sold should uot be 
attached to any real estate, so as to become a part thereof, but should 
remain the property of the seller until the note was paid, is uot released 
from liability because the équipaient^- were so attached to the company's 
realty as to pass under a previously existing mortgage thereon, nor be- 
cause the seller asslsted in maklng such attachment, where it was neces- 
sary to the use for which the property was purchased, and was contcm- 
plated by ail the parties; the provision of the note being merely iutended 
to apply to the légal efCect of such attachment. 

In Error to the Circuit Court of the United States for the District 
of Kentucliy. , 

This was an action at law upon a promissory note exeouted for the 
purchase price of certain machinery. 
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The maker of the note was a street-rallway corporation, called the Park City 
Railway Company, and P. L. Kister, Jr., was an accommodation securlty, 
The suit was against the street-railway Company and Ita surety, Kister. The 
latter, after pleadlng jointly with his principal, obtained leave to plead sepa- 
rately, and in his défense pleaded among other défenses not now important: 
(1) Tliat the obligation, though signed by him, was never accepted by the payée, 
and no crédit was given on the faith of his undertaking; (2) that, if the note 
was accepted, and if he ever became bound as surety, he was released by the 
négligence of the payée In failing to défend a replevln suit brought by the street- 
railway Company against the vendor company, through which the street-rall- 
way Company obtained possession of the machinery for which the note was im- 
properly and lUegally given; (3) that. If he was ever bound as surety, he waa 
released by the négligence of the payée in consenting to the attachment of the 
machinery, for which the note was given, to the realty of the railway company, 
before recording said note, whereby the machinery became a fixture, and sub- 
Ject to a previously existing mortgage and other existing liens in favor of me- 
chanlcs and contractors; (4) that there had been a variation in the contract, to 
which he had not consented, and by which a material part of the machinery 
had been returned to the vendor, "he having the right to look to such property 
as indemnity." By stipulation a Jury was waived, and the case submitted upon 
the law and the tacts to the court. ïhe findings of fact and law were as fol- 
io ws: 

Findings of Fact. 

(1) That on June 22, 1895, the Commercial Electric Company, of Indian- 
apolis, entered into the foUowing contract witii the Park City Railway Com- 
pany: 

"We, the Commercial Electric Company, of Indianapolis, Ind., agrée to fur- 
nlsh you two of our standard 100 K. W. generators, with switch board. In- 
struments, and equipments complète, for the sum of (§3,400) thirty-four huudred 
dollars, delivery to be made f. o. b. cars. Bowling Green, Ky., on or before 
August 25th, and payment of the said thirty-four hundred dollars to be made 
on or before October 1, 1895, or thirty day» after da,te of delivery, if delivery 
la delayed beyond August 25th, provided they fulfill the following spécifica- 
tions: The generators shall be capable of generating lOO K. W. capacity for 
sixteen consécutive hours, with a rise In température not to exceed 70 Fah. 
above the surrounding air, and shall carry full rating without sparking, and 
fulflU ail our claims as set fortti in the accompanying catalogue. We more- 
over guaranty the apparatus to be free from ail electrleal and mechanieal 
defects. and agrée to repair any such defects, free of charge, as may develop 
through normal usage within two years from date of acceptance. 

"Accepted, June 22, 1S05. Commercial Electric Company, 

"Per M. O. Southworth. 
"Park City Railway Company, 
"Per M. H. Crump, Managing Director and Secty." 

(2) That there were some delays in delivering this machinery, and some 
correspondence in regard thereto, which caused the railway company to send 
to the electric company a note for the amoimt agreed upon, which note is In 
the following words and figures: 

"$3,400. Dated , 18-. 

"On or before the flrst day of November, 1895, for value recelved, in two 
one-hundred Killowatts street-rallway power generators, I promise to pay 
to the order of the Commercial Electric Company of Indianapolis, Ind., three 
thousand four hundred and no-100 dollars, negotiable and payable at Potter 
Bank, Bowling Green, Ky., without any relief whatever from valuation or 
appraisement laws until paid, and 5 per cent, attomey's fées. The drawera 
and indorsers severally waive presentment for payment, protest, and notice 
of protest and nonpayment of this note. The express condition of the sale 
and purchase of the said machinery above named is such that the title and 
ownership of said machinery does not pass from the said Commercial Elec- 
tclc Company until this note and interest, and ail other notes and tnterest 
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glven in pursuanee of such sale and purchase, are pald In full; and it is 
further agreed that the above property shall not be attached to, so as to be- 
•cpme a part of, any real estate, but shall remain personal property until paid 
for. , 

"P. 0. Address: Park City Eailway Company, 

"By I. B. Wilford, Prest 
"M. H. Crump, Secty. 
"F. L. Kister, Jr." 

Subseqnently indorsed: "Pay to the order of J. H. Evans, without recourse 
on us. Commercial Electric Co., by S. L. Hadley, Secy." 

(3) That on the 17th of September, 1895, the electric company sent a letter. 
which it wrote, but did not sign, to the railway company, declining to aceept 
said note with the single surety, and suggesting the name of another party 
-as additional security, and also stating that it returned the note; tliat the 
note was not returned in said letter, nor at ail. ïhereafter the railway com- 
pany, on September 19th, after its receipt of said letter, telegraphed the elec- 
tric company to ship the generators immediately, with biil of lading attached, 
and to return noté indorsed without recourse, which telegram the electric 
company received, and on the next day telegraphed the railway company that 
the generators were being loaded, and would be forwarded same night, with 
bill of lading and note attached. 

(4) On the same day, September 20tb, the electric company sent said note 
to .1. L. Potter & Co., at Bowling Green, Ky., together with the following 
letter: 

"Gentlemen: We inclose note of the Parle City Eailway Company, indorsed 
by F. L, Kister, attached to which you will find bill of lading for the appar- 
atus, for which the note is given. The railway company wire us that they 
will discount tlie note without recourse. We hâve indorsed the note, leaving 
blank for the name of the party who will discount it, and we request that 
you deliver the bill of lading to them at such time as they pay you the $3,400, 
less 7 per cent, interest per annum, untll November Ist. Upon the mailing 
of the amount to us, kindly wire us at our expense, so that we may send 
tracer after the goods, and oblige. 

"P. S. Deliver bill of Lading only at such time as note is pald." 

Potter & Co. notifled the railway company, on September 22d, of the re- 
ceipt of the note, and that it could be discounted. 

(5) Subsequently, under the authority of a letter from the electric company, 
•dated Octoher 8th. Théodore Varney, au employé of the electric company, filled 
the blank indorsement on the note with the name of J. R. Evans, the plaintifC 
herein. 

(G) The défendant Kister was notifled by Vaughn, the vice président of the 
railway company.— but when. the record does not disclose,— that said note had 
been "rejected" by the electric company; but Kister took no action in the 
matter, and gave notice to no one that he regarded himself as not bound 
on the note, until the .Tanuary following the bvinging of this suit, when, in 
the following letter to the plaintiff, he seemed to recognize bis liability: 

"The railway company owe me [Kister] nearly as much as che note you 
hold, which I bave brought suit on, and as our court is now in session, and 
as the parties who bought Vaughn's interest are responsible men, I doa't ex- 
pect any costs on account of the note, but expect they will settle with me, 
and release me from loss on your note before my case against them is 
reached." 

(7) The plaintifC and the electric company both had knowledge that Kister 
was only a surety on the note sued on at the time the same was executed. 

(8) On the 30th of September the railway company sued ont a writ of de- 
livery against the electric company, and a large part of the machinei-y, which 
had been shipped to Bowling Green, was seized by the sherifC of Warren 
county, and, after being retained for the statutory two days by the sheriff, 
was, on Octotier 5, 1895, delivered by the sheriff to the railway compnny. 
This action thus brought in the Warren circuit court was dismissed in aie 
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following May, without préjudice, and a judgment for costs entered In favor 
of tbe défendant. 

(9) That the electric Company thereafter directed Varney, its agent, to hav.» 
the note sued on recorded, for the purpose of savlng, by tliis constructive no- 
tice, its rights retaiued on the face of the note; that Varney was told that 
said note could not be recorded, except it were acknowledged by the railway 
Company, so as to entitle it to be recorded; that said note was not recordec' 
as required by the Kentucky Statutes. Said note had no acknowledgment 
upon it, nor was any application made by the electric company to hâve sucL 
acknowledgment 

(10) That, when the machinery came to Bowling Green, it was placed upon 
and fastened to stone foundations, which had been prepared for it In the 
railway company's power house; that it was absolutely necessary that thi» 
machinery should be fastened to such foundations in order to use it for the 
purpose for which it was intended; that défendant Kister knew, at the time 
he signed the note, of this necessity; that he knew, at the tlme it was belng 
put into the building and fastened to the foundations, that it was being so 
put In and fastened; that the electric company aided and assisted in thus 
attaching the machinery to the realty; that it was so attached before the 
maturity of the note; and that at said +ime there was upon the property 
of the railway company a mortgage for some $50,000. 

(11) That the machinery thus delivered and attached to the freehold wa* 
the entire considération for which the note was glven, and was of equal value 
to the note. 

(12) ïhat the action of the electric company in thus aidlng, assisting, direct- 
ing, and controUing the putting in of the machinery in the railway com- 
pany's power house, and attaching it to the freehold, before and without 
perfecting its lien security thereon by recording said note, as required by the 
Kentucky Statutes, was négligence; and that said Kister had no knowledge 
of said négligence, and did not acquiesce therein or consent thereto. 

(13) That the railway company was not in a condition to receive and use 
the machinery on August 25, 1885, nor untU very near the time it was actually 
recelved, and acquiesced in the delay of the electric company in delivering the 
same, and the time of delivery was modifled by the consent of the parties, 
and the delivery was made and the machinery accepted, set up, on October 
28, 1895, and no damage accrued to the railway company by reason of this 
delay. 

(14) The electric company guarantied the macninery to be freo (rom mechan- 
ical and electrical defects, and agreed to repair any such defects as might 
accrue within two years, and guarantied the capacity of the machinery, as 
stated in finding 1 hereof. The défendants bave failed to sustain their claims 
to damages for failures in thèse particulars. 

(15) The electric company agreed that it would send the railway company, 
without further costs to the latter, a new armature, if the old armature was 
shipped back to them, in accordance with the letter from the electric com- 
pany of April, 1896. The prlce of a new armature was $(>00. The old arma- 
ture re,turned was damaged by tire in transit to the extent of §300. The 
new armature was not shipped, and therefore the note should hâve a crédit 
of $()00, the price of a new armature, less the $300 damage donc to the old 
armature, or a net crédit of $300 on this account. 

(IG) The plaintiff is not a bona fide holder for value without notice of the 
note sued upon, and the note is subject to the same défenses as though no 
transfer had been made of it from the electric company to the plaintiff. 

Conclusions of I^aw. 

(1) The note sued upon, as a matter of law, was executed by Kister, aa 
surety of the railway company, and so accepted by the electric company, and 
is a binding obligation, even though it be conceded that it was accepted be- 
cause of the telegram of the lOth of September, 1895. 

(2) That the suing ont of the wrlt of delivery in the Warren circuit court, 
and the proeeedings thereunder, did not affect the title and ownership of 
the machinery for which the note was executed, and the rights of the parties 
in that regard remained the same as if said action had not been instituted. 
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and by reason of sald action the tights and llabllltles bf Kister hâve not been 
affected In any way whatever. 

(3) That the agreement in the note as to the title of the property by the laws 
of Kentucky is. In efCect, a sale with a mortgàge back, but, In order to be 
effective, as agalnst subséquent purchasers or lienholders for value, It must be 
acknowledged and reeorded pursuant to the provisions of section 2496 of the 
Kentucky Statutes; that the omission to hâve said note so reeorded released 
the défendant Kister from liability as surety on said note, he having the right 
to rely upon the exercise of due diligence by the electric company to perfect 
Its title, thus retalned, as against subséquent purchasers and eredltors, and 
Kister is entitled to hls costs as the plaintlff 

(4) That the railway Company Is not entitled to damages for any delay 
In the delivery of the machinery, it having consented to such delay, and 
subsequently accepted the machinery. 

(5) That the rallway company, having falled to show a breach of the guar- 
anty contained in the contract, is not entitled to damages upon its counter- 
claim therefor. 

(6) That the railway company is entitled to recover, as a crédit upon said 
note, the sum of $300 on account of the shipment of the old armature to the 
electric company in April, 1896. 

(7) That the plaintifC, Evans, is not a bona flde holder for value of the note 
■ued upon, but stands as the représentative of the electric company in this 
litigation. 

(8) That the plaintiff, as the représentative of the electric company, Is en- 
titled to Judgment agalnst the railway company for $3,400, with interest 
from November 1, 1895, at 6 per cent, per annum, subject to a crédit of $300 
as of April, 1886, and his costs; that the suit be dismissed as against Kister, 
and that he recover his costs from the plaintiff. 

Upon the facts thus found there was a judgment In favor of plaintiff below 
for the amount of the note and interest, less $300, the value of an armature 
returned, and a judgment in favor of the défendant F. L. Kister, Jr. The 
plaintiff alone bas sued out this writ of error. 

E. F. Trabue, for plaintiff in errer. 

Before TAFT and LURTON, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

Where a jury is waived, and a judgment rendered upon a spécial 
finding of fact by the court, the review of such judgment upon a 
writ of error "may extend to the sufflciency of the facts found to 
support the judgment." Rev. St. § 700; Dickinson v. Bank, 16 Wall. 
250. It is otherwise if there be only a gênerai finding, and no excep- 
tions to the rulings of the court in the progress of the trial. British 
Queen Min. Co. v. Baker Silver Min. Co., 139 U. S. 222, 11 Sup. Ct. 
523. The note in suit was signed by F. L. Kister, Jr. He did not 
deny his signature. It was in the possession of the plaintiff in error 
as indorsee. The burden was therefore upon him to show that a 
note, which he had signed and delivered, had in fact never been ac- 
cepted by the payée. The burden was also upon him to show that, 
if he became bound, he had been released by the subséquent con- 
duct of the créditer. Kortlander t. Elston, 6 U. S. App. 283, 2 
C. C. A. 657, and 52 Fed. 180. Where the question for review is, as 
hère, whether the facts found are sufflcient to support the judg- 
ment, it is of the highest importance to him upon whom the burden 
irested that such spécial flnding of facts shall include every fact es- 
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sential to support the judgment. Sneed v. Milling Co., 20 C. C. A. 
230, 73 Fed. 925; Wesson v. Saline Co., 20 C. C. A. 227, 73 Fed. 917. 
In jnrj trials, it is tlie rule that, if there be spécial findings and a 
gênerai verdict, and tlie former be irreconcilable with the latter, the 
spécial findings must control. Larkin v. Upton, 144 U. S. 19, 12 
Sup. et. 614. The same rule must prevail where a jury bas been 
waived, and a judgment rendered upon a spécial finding of facts. 
If the facts so found do not support the judgment, it should, upon 
writ of error, be reversed, with direction to enter the judgment 
which the facts demanded. 

The ground upon which the plaintiff was denied a judgment was 
the négligence of the electric company in protecting the title to the 
machinery against subséquent purchasers and creditors by record- 
ing this note according to the provisions of section 2496 of the Ken- 
tucky Statutes, by Barbour & Garroll. That section is in thèse 
words: 

"In any written contract of or for the sale of rallroad equipment or roUing 
stock, deliverable immediately or subsequently, at stipulated poriods, by the 
terms of which the purchase money. in whole or in part, is to be paid in the 
future, it may be agreed that the title to the property so sold, or contracted 
to be sold, shall not pass to or vest in the vendce until the purchase money 
shall hâve been fuUy paid, or that the vendor shall hâve and retain a lieu 
thereon for the unpaid purchase money, notwithstanding delivery thereof to 
the vendee; but the ternis of crédit for the payment of the purchase money 
shall not exceed twenty-five years from the exécution of the contract. Such 
agreement shall not lie valid as against subséquent purchasers for value with- 
out notice, or against creditors until such contract shall hâve been acknowl- 
edged or proved as deeds of trust and mortgages are required to be, and 
lodged for record in the ofHce of the seeretary of state, where they shall be 
recorded." 

This note, when delivered and accepted, was without acknowledg- 
ment, and could not be recorded. Neither does it appear that it was 
subsequently acknowledged, or that any effort was made by either 
the payée company or the surety thereon to obtain such acknowledg- 
ment as would admit the note to record. The section of the Code 
cited above seems to hâve originated in 1882. Prier to that provi- 
sion the Kentucky suprême court had construed ail contracts for the 
sale of Personal property accompanied by delivery to the vendee, 
when the title was retained until payment of the price, as absolute 
sales "with mortgage back" to secure purchase price. Thus, in 
Gréer v. Church, 13 Bush, 430, it was said that, if the facts showed a 
sale, "it does not matter whether the parties intended the title to 
pass or not." "The law, in furtherance of public policy and to pre- 
vent frauds, will treat the title as being where the nature of the 
transaction required it to be." Baldwiii v. Crow, 86 Ky. 679, 7 S. 
W. 146. Ail such contracts were, therefore, subject to the gênerai 
registry laws of the state, whereby ail unregistered deeds of trust 
and mortgages were "invalid against a purchaser for a valuable con- 
sidération without notice thereof or against creditors." Ky. St. § 
496. 

The eflfect of section 2496 was to give validity to a contract of 
sale "of railway equipment and rolling stock," where, by agreement, 
the title was retained by the vendor until payment of the purchase 
92 F.— 53 
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money; notwitlistandmg delivery of the property to tlie vendee. 
Registration of such contract is net made essential to its validity, 
except as against subséquent purchasers for value without notice 
and creditors. Nonregistration would, therefore, hâve no other or 
différent conséquence than that resulting from nonregistration of a 
mortgâge under the gênerai registration law cited above. From 
what we hâve said, it must follow that the nonrecording of the sale 
note in suit would be of no conséquence to the surety, unless the 
rights of subséquent purchasers for value and without notice, or the 
rights of "creditors," hâve intervened, whereby the property has 
been subjected to their claims. One is not a "creditor," within the 
protection of the registration statute, cited above, who, at the time 
of his levy or bef ore sale under exécution, receives notice' that the 
property is subject to an unrecorded lien or mortgâge. Baldwin 
V. Crow, 86 Ky. 679, 7 S. W. 146. "To entitle a creditor, as 
such, to take advantage of an unrecorded mortgâge, he should 
show that he had recovered judgment and sued out exécution." 
Underwood v. Ogden, 6 B. Mon. 606. But a subséquent creditor 
may secure priority over an unrecorded mortgâge by the levy of an 
exécution or of an attachment. Wicks v. McGonnell (Ky.) 43 S. W. 
205. A previously existing mortgagee of the property of the railway 
Company is, therefore, not a "creditor," within the meaning of sec- 
tion 2496. Neither is such a mortgagee a subséquent purchaser for 
value without notice. Fosdick v. Schall, 99 U. S. 235; U. S. v. New 
Orléans R. Co., 12 Wall. 362; Myer v. Car Go., 102 U. S. 1. 

In Joyce v. Cockrill (decided at the présent term) 92 Fed. 838, we 
had occasion to consider the circumstances under which a surety 
might be released through the conduct of the creditor, and there 
stated the gênerai principle to be: 

"If a creditor does any act inconsistent wltti tlie rlglits of the surety, and 
injurious to him, or omits to do any act which his duty to the surety obliges 
him to do, and thereby Injures the surety, the latter will be discharged to the 
extent of such injury." 

It is also elementary that the surety is entitled, for his indemnity, 
to the beneflt of anv securities which the creditor obtains from the 
principal debtor. If, therefore, the creditor surrender such securi- 
ties to the debtor without consent of the surety, or they are lost as 
a conséquence of the failure of the creditor to discharge some duty 
owing to the surety in respect to their protection or prehervation, the 
surety will be discharged to the extent that he sustains loss by such 
misconduct. No "creditor" has acquired any lien upon the machin- 
ery for which this note was given, by levy of attachment or exécu- 
tion; nor, so far as this record shows, has the property been ac- 
quired by any purchaser for value without notice. How, then, has 
the surety been injured by the alleged lâches of the creditor in not 
recording this note? Counsel for the surety say that: 

"It is not necessary to show any actual injury. If his rlsk as surety is in- 
creased by the négligence of the creditor, he is released." 

To support this, counsel cite the foUowing décisions of the su- 
prême or superior court of Kentucky: Sneed's Ex'r v. White, 3 J. 
J. Marsh. 525; Goodloe v. Clay, 6 B. Mon. 236; Ruble v. Norman, 7 
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Bush, 582; Martin v. Taylor, 8 Bush, 384; Koyster v. Heck, 14 Ky. 
Law Rep. 266. Thèse cases do announce the principle as being: 

"That any agreement or active interférence by tlie obligée, whereby tlie 
surety may be injured, or subjected to inereased rislc, or deprived of or sus- 
pended in the assertion of his équitable right to force the obligée to sue the 
principal, or of his right to pay the debt and occupy the attitude, in equity, 
of the obligée, will release the surety in equity." 3 J. J. Marsh. 525. 

Without giving bur entire assent to the rule as stated, it is clear 
that it has no application hère. The creditors hâve made no "agree- 
ment" with the principal debtor by which the surety bas been "de- 
prived of or susjaended in the assertion of" any right he might hâve 
had against his principal or the obligée. Nor hâve such conséquen- 
ces resulted from any "active interférence" by the créditer. The 
Kentucky cases cited, and in which the rule stated is found, were 
cases in which the créditer had aiHrmatively discharged sonie lien 
upon property of the person primarily liabîe, or surrendered to him 
property out of which the debt should bave been paid. There was, 
in each case, not mère passive neglect by which some hold upon the 
debtor had been lost, but conduct which Chief Justice Robertson 
calls "active interférence." It is true that in the principal case the 
chief justice did say that where there was such "active interférence," 
by which a lien was discharged or property surrendered, "it is not 
material whetlier the property so exempted was sufïicient to dis- 
charge the whole debt or not." "It is," said the court, "the fact that 
the créditer interfered, and thereby inereased the risk of the surety, 
and not the exteut of the injury resulting from the act, which will 
relieve the surety from his liability in equity." 

With the exception of the case of Royster v. Heck, cited above, 
decided by a court inferior to the suprême court, the facts showed 
that the property surrendered or the lien discharged, was of value 
sufQcient to hâve paid the debt. The question, therefore, as to 
whether the voluntary release of a security of less value than the 
debt would discharge the surety absolutely, or only pro tante, was 
not involved. But, however that may be, the rule as stated in the 
Kentucky cases has no application where the créditer has not ac- 
tively or affirmatively discharged some lien or security which he 
ought to hâve preserved. Hère the créditer has made ne new agree- 
ment with the debtor, nor has he affirmatively discharged any lien 
or surrendered any property as a conséquence of the failure to re- 
cord this note. It is only claimed that the créditer has negligently 
failed to record his note. If we assume that in this he was lack- 
ing in the discharge ef a duty owing to the surety, what are the cen- 
sée, aences? It is well settled that a surety is discharged absolutely 
if the créditer, without his consent, enfers into a valid agreement for 
forbearance, or if there be any variation in the centract to which 
he has not consented. But this results in the latter case because a 
new contract has been made, and in the fermer instance for the same 
reason in effect; for the right of the surety to proceed in equity 
against his principal and compel payment, or to himself pay and 
immediately proceed against his principal, has been suspended with- 
out his consent, and his risk thereby inereased. Rees v. Berring- 
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ton, 2 "White & T. Lead. Cas. Eq. p. 1867, and cases cited in note on 
pages 1876, 1877, and pages 1906, 1907. But thèse reasons hâve no 
application where, through mère lâches, the ci'editor has lost soiuc 
lien or security to which the surety might hâve looked for indeninity. 
It is well settled that if, through mère passive neglect, the creditor 
loses his hold upon a security which it was his duty to protect for 
the beneflt of the surety, he will thereby exonerate the surety only 
to the extent that the latter has suffered loss. 2 White & T. Lead. 
Cas. Eq. pp. 1901, 1902; Wulfif v. Jay, L. E. 7 Q. B. 763; Buri v. 
Boyer, 2 Neb. 265; Everly v. Eice, 20 Pa. St. 297; Vose v. Eailway 
Co., 50 N. Y. 369; Capel v. Butler, 2 Sim. & S. 457; Neff's Appeal, 
9 Watts & S. 36; Payne v. Bank, 6 Smedes & M. 24; Hayea v. Ward, 
4 Johns. Ch. 123. 

We shall not stop to inquire as to the duties owing to the surety 
in respect to the registration of a mortgage from the principal debt- 
or, nor consider whether an unacknowledged sale note, such as that 
hère involved, would stand in ail respects as an instrument in a con- 
dition for registration, when accepted by the creditor. If we assume 
that it was the duty of the plaintifl in error, or his assignor, to hâve 
procured the acknowledgment and registration of this note, and that 
he has not done so, what then? The indemnity upon which the 
surety relied has not suiïered as a conséquence of nonregistration. 
The security which the parties intended to provide by a rétention of 
title has been lost, if lost at ail, by reason of the attachment of the 
machineiy to the realty of the railway company, thereby becoming 
subject to a pre-existing mortgage, and not as a conséquence of the 
previous nonregistration of the instrument retaining the title. Such 
a resuit would not hâve been saved by previous registration. If the 
subject of the sale was "loose property, susceptible of separate own- 
ership and separate liens," it would pass under the mortgage, if 
there was an after-acquired property clause, in the same condition in 
which it came to the mortgagor. If, by agreement between the ven- 
dor and mortgagor, the former retained the title or a lien to secure 
the purchase price, the lien would be unaflected by any prior mort- 
gage, whether registered or not. Fosdick v. Schall, 99 U. S. 235; 
U. S. V. New Orléans E. Co., 12 Wall. 362; Myer v. Car Co., 102 TJ. 
S. 1. Upon the other hand, if the machinery so purchased and set 
up has become so afflxed as to be a part of the principal thing, it 
will pass under the mortgage, notwithstanding au agreement be- 
tween the mortgagor and furnisher that the title shall remain in the 
vendor until pavment. Eailwav Co. v. Cowdrev, 11 Wall. 459-482; 
Porter v. Steel Co., 122 U. S. 267, 7 Sup^. Ct. 1206; Phœnix Iron- 
Works Co. v. New York Security & Trust Co., 54 U. S. App. 408, 28 
C. C. A. 76, and 83 Fed. 757. Mère registration of an agreement be- 
tween the mortgagor and vendor, preserving the personal character 
of property alflxed to the freehold mortgaged, will not prevent the 
attached property from passing under a previously existing mort- 
gage. To prevent such a resuit, the mortgagee must be a party to 
the agreement. Xew York Security & Trust Co. v. Capital Bv. Co., 
77 Fed. 529; Jones, Eeal Prop. §§ 1743-1748; Snedeker v. Warring, 
12 N. Y. 170; McFadden v. Allen, 134 N. Y. 489, 32 N. E. 21; Win- 
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slow V. Insiiranoe Co., 4 Metc. (Mass.) 300. See Bank v. Baiimeister, 
.S7 Kv. 6, 7 S. W. 170; Manufacturiiig Co. v. Garven. 45 Oliio Wt. 
:289, 13 X. E. 493; Hunt v. Iron Co.. 97 Mass. 279; Pierce v. George, 
108 Mass. 78; McConnell v. Blood, 123 Mass. 47; Allen v. Woodard, 
125 Mass. 400; Campbell v. Roddy, 44 N. J. Eq. 244, 14 Atl. 279. 
It may, perhaps, be conceded tliat the owner of land may miike a 
valid agreement by wliicli articles are to retain their character as 
personalty, notwithstanding they may be so annexed to the realty 
as tliat, without such agreement, they would in law be regarded as 
having become flxtures. Ford v. Cobb, 20 iS'. Y. 344. But such 
agreement will not afîect a previous mortgagee who does not assent 
thereto. Jones, Real Prop. §§ 1730, 1751. It therefore follows that 
the mère neglect of the créditer to record this sale note lias had no 
effect upon the rights of creditors having mortgages or other liens 
upon the freehold to which the machinery was attached at the time 
the note should hâve been recorded. 

If, therefore, the judgment of the circuit court is to be sustained, 
it must be upon the ground that the créditer actively aided in so at- 
taching the machinery to the mortgaged realty as that it became 
subject to the existing mortgage. It is true that it is provided in 
the sale note "that the above property shall not be attached to, so 
as to become a part of, any real estate, but shall remain personalty 
until paid for." But the facts found show that it was the pnr])oso of 
ail the parties, when the note was made, to attacli the property just 
as was subsequently donc, and that the attachment actually made 
was "absolutely necessary," in order to use it for the inirpose foi* 
which it was iiitended, and that Kister knew this when he signed the 
note, and knew, at the time the work was being donc, that it was 
being attached as originally intended by ail parties, iiicluding him- 
self. To construe this term of the agreement as forbidding the par- 
ties from in fact attaching this machinery to the fieehold, when it 
was well known that such was the intention, and that it was "ab- 
solutely necessary" in order to use it for the purposes for which ail 
the parties knew it was intended, would be to do violence to the con- 
tract. The provision quoted should be construed as providing only 
that the intended annexation to the freehold should not hâve the 
légal effect which might resuit but for the agreement. Thus con- 
strued, the creditor violated no agreement or obligation owiug to the 
surety when it assisted in placing this machinery in position accord- 
ing to its contract, although the annexation thereby resultiug oper- 
ated to give the existing mortgage precedence over the lien reserved. 
This is a conséquence for which the creditor is not responsible. Ail 
parties had constructive notice, at least, of the existing mortgage, 
and must be regarded as in effect consenting that this machinery 
should be affixed to the freehold notwithstanding the mortgage. 
The légal conséquences are that the mortgage takes precedence. 
For this resuit the creditor is not to be held responsible. The surety 
lias sutfered no loss through the creditors malfeasance, and no in- 
jury through the nonregistration of the sale note. 

That this machinery was so afflxed to the freehold as to become 
attached thereto, as between mortgagor and mortgagee, has been the 
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inaistence of counsel for the défendant in error. It was necessarily 
so found by Judge Barr. We think the facts bring the case within 
our own décision in the case of Phœnix Iron- Works Co. v. New York 
Security & Trust Co., 54 U. S. App. 408, 28 C. C. A. 76, and 83 Fed. 
757. Biat, if a différent conclusion could be maintained upon the 
facts and la w in respect to whether t:his machinery has been so af- 
flxed as i,o pass under the mortgage, the resuit would be the same 
to défendant in error. In that eTent,, the surety would not hâve lost 
his right to recover the machinery upon payment of the debt. It bas 
been argued that the évidence does not show that the creditor ever 
accepted this note, and that the judgment in favor of the surety 
should be afifirroed, upon this ground. We think the iindings of fact 
must be construed as including a finding that the note was accepted. 

The third assignment of error must be overruled. The facts found 
justified the crédit allowed for the armature not sent to replace one 
retumed. 

The flrst four assignments must be sustained. The judgment will 
be affirmed as to the Park City Eailway Company, and reversed as 
to P. L. Kister, Jr., and remanded with directions to render judg- 
ment against him for the same amount found due from his principal. 



JOYCE V. OOCKEILL. 

(Circuit Court of Appeals, Sixth Circuit. Marcli 7, 1899.) 
No. 613. 

1. Surety on Note— Release— Breach dp Condition. 

Wliere, on sale of property by receiver, a surety Indorses a note given 
for the pureliase priée, on condition tliat the receiver should talce other 
security, and such condition is not known to the receiver, but the note is 
delivered to the payée, to be given to the receiver, a breach of sueli condi- 
tion does not relieve the surety. 

2. Samb— Notice to Paybb. 

On sale of assets of an insolvent by a receiver, the decree directed the 
receiver to require personal security on the deferred payments, and re- 
serve a lien in his deed of the real estate included in the sale. A surety 
on the purchase note understood from his principal that such lieu would 
be reserved, but on delivery of the note to the receiver he either remained 
silent as to such condition or intrusted the note for delivery to the prin- 
cipal. Beld, that the failure of the receiver to reserve a lien in his deed of 
conveyance did not release the surety. 

8. Same— Negligekce of Payée. 

Failure of the receiver to perform his officiai duty will not relieve the 
surety, as such duty was owing, not to the surety, but to the creditors of 
the insolvent, for whose benefit a sale was made. 

4. Same. 

A sale of assets of an insolvent included notes which never came into 
the hands of the purchaser. The purchaser gave his note for the priée, 
with défendant as surety. In an action on the note, the surety alleged 
that he became surety only on the understanding that ail the assets should 
be delivered to his principal, and that the failure to obtain such notes 
constituted a failure of considération, releasing him. Held, that the an- 
swer was insufflcient to discharge the surety, because It did not appear 
that the receiver, who was the payée of the note, accepted the note, and 
delivered the assets for which It was In part executed, with notice of any 
condition. 
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5. Action on Note— Fatlure of Considération. 

A note, with ilcfendaiit as siirety, was executed for a lumping sale o( 
the eiitire assets cf an insolvent. In an action thereon, tlie answer of the 
surety alleged tliat certain promissory notes, which were sold, were uever 
delivered to liis principal, and also alleged that repeated demands for said 
notes liad never been complied with. No objection was taken in the court 
in which the sale was niade by reason of the refusai to deliver the notes, 
and no effort made to rescind the contract. No good reason was shown 
why the principal could not ac(iiiire title through appropriate légal pro- 
ceeding.s. The answer alleged that plaintiff took the notes with knowl- 
edge of the facts set up in the answer. Held insufficient to show failure 
of considération. 

6. LlABILITY OF SUHETY— Set-OFP AND COUNTERCI^AIM. 

On a sale of assets of an insolvent, two notes were given for the pur- 
chase price. Défendant was a surety on one of the notes, and a third 
person a surety on the other. The sale was a lumping sale, and the two 
notes were not given for any particular portion of the assets. Certain 
of the property sold was never delivered. But other facts appearing in 
the answer showed that the purchasers obtained a good title thereto, and 
that the présent liolder of the note in suit wrongfully withholds said notes 
from the purchasers, and is, therefore, liable to the purchasers for them 
or their value. Upon thèse facts it is held that this right of action is one 
which belongs solely to the purchasers or principals in tlie note now in 
suit, and is not a right of action available to the surety of such purchasers 
by way of either set-off or counterclaim, not being a mutiial claim and 
tlie subject of set-ofC under the Ohio statute. There being outstanding 
and unpaid two notes, made by the purchasers, upon which différent per- 
sons are bound as sureties, this affords an additional reason why one 
surety sliould not appropriate to himself a right of action against the 
payer, belonging to the maker of the note, at the expense of the surety 
upon the othor note, still unpaid, and having an equal equity to such relief. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Tliomas E. Powell, for plaintiff in error. 
T. P. Linn, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and SEVEEENS, Dis- 
trict Judge. 

LUETON, Circuit Judge. This is an action upon a promissory 
note, made by James E. Joyce & Co., with tlie plaintiff in error, John 
Joyce, as surety. The note is one of several made for the purchase 
price of the assets of an insolvent trading corporation, sold under or- 
der and directions of a chancery court at Little Rock, Ark. Ail the 
notes were payable to a receiver appointed by said court, and the 
note in suit was assigned to the First National Bank of Little Rock, 
which sues through the défendant in error, its duly-appointed receiver. 
The suit was by pétition according to the Ohio code practice, and was 
against John Joyce only. Joyce, by answer, presented two défenses. 
There was a gênerai demurrer going to both défenses, which the court 
sustained. The défendant below refused to further plead, whereupon 
the court rendered judgment for the amount of the note, interest, and 
costs. 

The action of the court in soistaining the demurrer to the answer 
has been assigned as error. The property sold by the receiver con- 
sisted of a stock of goods and merchandise, real estate, and choses in 
action. It was sold in bulk for the gross price of $38,200. The note 
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in suit is JFor $9,000, is dated March 20, 1893, and is payable three years 
after date. ïlie decree of sale directed the receiver to require Per- 
sonal security upon the deferred payments, and to reserve a lien in 
his deed of conveyance of the real estate included in the sale. The 
flrst défense of the answer is that the said John Joyce became the 
surety of James E. Joyce & Co. upon the agreement and understanding 
that the lien directed by the court would be reserved. It is tlien 
averred that the receiver, negligently and in violation of said order 
of the court, conveyed said real estate without reserving any lien in 
his deed, and that said James E. Joyce & Co. hâve since sold and con- 
veyed said property to third persons, who were ignorant of said order 
of court made for said sale, "whereby the lien which ought to hâve 
been retained and reserved has been lost." It is further averred that 
the value of the real estate so sold was sufflcient to pay the unpaid 
purchase money, consisting, as alleged, of the note in suit and of an- 
other, of like amount, outstanding, upon which one Fitzgerald is sole 
security. Thèse facts are pleaded in discharge and relief of plaintif? 
in error as surety upon the note in suit. While it is stated in the an- 
swer that the agreement and understanding betweeu the plaintiff in 
error and the principal debtors was that the receiver sliould retain 
or reserve a lien, as provided by the statute law of Arkansas, in his 
deed conveying to said James E. Joyce & Co. the real estate, which 
was part of the considération for which this note was executed, and 
that the Little Kock Bank, to whom the note was subsequently as- 
signed, took the note with knowledge of the facts stated in the péti- 
tion, yet it is not averred that the receiver, who was to reserve the 
lien, was informed, when he accepted the note or before he conveyed 
the land, that any such conditions were attached by the surety to his 
liability. It is not stated whetber the note was delivered to the re- 
ceiver by the surety, or by the purchasers of the property ; but, wheth- 
er by the one or the other, plaintiff in error chose to remain silent as 
to any conditions, or intrusted the note for delivery to the purchas- 
ers, and is equally bound by the silence of the latter. A surety is not 
discharged, even against the payée, by évidence that the obligation 
upon which he is sued was delivered to the principal obligor upon con- 
ditions which hâve not been performed, if the payée accepted the in- 
strument without notice, and would sustain loss if deprived of the se- 
curity upon which he relied. This principle has been applied to of- 
ficiai bonds, as well as to promissory notes and other negotiable paper. 
Thus, in Dair v. U. S., 16 Wall. 1, a distiller's bond, perf ect upon its 
face, was signed by a surety, and delivered to one of the principal 
obligées, upon condition that it should not be delivered unless it was 
executed by other persons, who did not exécute it. The obligée had 
no notice of this condition, and accepted it. It was held thèse facts 
constituted no défense by the surety, who had thus signed the bond 
upon a condition which had not been performed. To the same effect 
are the cases of Amis v. Marks, 3 Lea, 568, Buford v. Cox, Id. 518, 
State V. Potter, 63 Mo. 212, and State v. Peck, 53 Me. 284. Neither 
will a surety upon a promissory note, or a private bond, in the hands 
of the payée, be discharged upon évidence that he had signed the note 
or bond upon conditions not performed, but of which the payée had 
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no notice. Jordan v. Jordan, 10 Lea, 124 ; Eussell t. Freer, 50 N. Y. 
67; McCormick v. Bay City, 23 Mich. 457; Davis v. Gray, Cl Tex. 
506 ; Merriam v. Roclvwood, 47 N. H. 81. 

But it is insisted that by the neglect of tlie receiver a lien bas not 
been reserved, which would, tlirougii subrogation, hâve inured to the 
beneflt of tlie surety. TJndoubtedly the gênerai principle is that, if 
a oreditor does any aet inconsistent witli ihe riglits of tlie surety and 
injurions to him, or omits to do any act wliieli his duty to the surety 
obliges him to do, and thereby injures the surety, the latter will be 
diseliarged to the extent of sucli injury. Story, Eq. Jur. §§ 325, 693. 
So a surety is entitled to the beuefit of ail secMirities which the creditor 
obtains frora the principal debtor, and if the creditor by any affirma- 
tive act surrender thern to the debtor, or they are lost through the 
neglect of some duty owing to the surety, the latter -will be exonerated 
to the extent of the loss thus sustained. Evans v. Kister (decided at 
this terni) 92 Fed. 828. The facts of this case do not bring it within 
the principles relied upon. The receiver surrendered no lien. Hé 
never had a lieu. Ile might hâve acquired oue by an express réser- 
vation in his deed to the purchasers, but in no other way. The case 
would be very différent if lie had released such a lien after it had 
ariseii. But the complaint is that he niight liave acquired a lien, aiul 
chose not to do so, and to rely alone upon the purchaser and his 
suret}'. It may be admitted that lie failed in his duty by not reserv- 
ing a lien as directed by the decree. But to whom was this duty due? 
To the court, and to the parties interested in the procceds of sale. 
It was a duty imposed upon him by the court for the protection of th(' 
owners of the property and the creditors interested in its sale. Admit 
that he failed in the discharge of this ofïicial duty; can this surety 
obtain anj- benefit therefrom? If so, it will be at the expense of the 
creditors, who, having lost one security through the négligence of the 
receiver, will be depiived of the benefit of another which he did take. 
Yet the négligence of the creditors thus to be punlshed does not 
equal that of the surety who seeks to make it available for his own re- 
lease. If those interested in the proeeeds of the sale should hâve seen 
to it that the receiver did not neglect to take this lien, quite as much 
may be said as to tlie surety. He either delivered tlie note himself, 
or suffered his principals to deliver it, to the receiver, without notice 
that his liability was to dépend upon the réservation of this lien. It 
is incredible that the receiver would hâve accepted the note subject 
to such conditions, or, if he did, that he would hâve conveyed the 
property without reserving a lien. 

Upon the averments of the answer, the assignée of this note stood 
ui>on no higher footing than the receiver would, if he, in his officiai 
character, were plaintifl. Still, the négligence of the surety in failing 
to give notice to the receiver of the conditions upon which he was to 
become liable, and in failing to see that the receiver's deed reserved 
the lien directed by the court, is greater than that of the owners of 
the property or the creditors interested in the proeeeds of sale. But 
this loss or injury has corne about through the neglect of a public of- 
ficiai to exécute properly a duty imposed by the decree under which 
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he was acting. That duty was impôBed, not for fhe benefit of the 
sureties, who might strengthen the ntrtes of the purchaser, but for the 
benefit of the parties to tlie caxise. He was, therefore, under no ac- 
tive or afarmative duty to the surety. He liad no notice of the condi- 
tions upon which the surety hadsigned, nor of Ms reliance upon the 
lien of a vendor for liis protection. The performance of this officiai 
duty might hâve prevented loss to this Kurety. But mère lâches or 
négligence, or nonperformance of some act which might hâve beneflt- 
ed a surety, will not, in the absence of some exprès» covenant or con- 
dition, discharge a surety. The neglect must be of some duty owing 
to the surety. In the case of Board v. Otis, 62 N. Y. 88-92, the sure- 
ties upon the olficial bond of a county treasurer sought to be dis- 
charged from liability upon their obligation because of the neglect of 
other county officiais, whose duty it was to make stated examinations 
of the accounts of the treasurer. The court held that this duty was 
one owing to the public, and not to the sureties. In that case the 
court stated the rule, as between sureties and obligées, in a way which 
meets our approval: 

"Mère passive négligence," said tlie court, "or laclies of an obligée or cretl- 
itor, mère nonperformance of some affirmative act wliich if performed miglit 
prevent loss to the surety, -will not, in the absence of some express covenant 
or condition to that effect, discharge a surety, and that the neglect of duty 
which is available as a défense for a surety must be of some duty ovi^ing to the 
surety, and not to others,— some positive duty undertaken in behalf of and for 
the benefit of the surety." 

To the same effect is the case of Wornell v. Williams, 19 Tex. 180, 
where the sureties upon the note of a purcliaser at an administrator's 
sale sought to be released from liability upon the ground that the 
Texas statute and the order of the court required that a mortgagf 
should be taken at such sales upon property sold, and that they would 
not hâve become sureties except in reliance upon this statute and 
order, and that the neglect of the administrator to take the security 
K^juired by statute and order of the court should operate to relie^e 
them. The Texas court held that upon thèse facts the sureties were 
not released. 

In Dye v. Dye, 21 Ohio St. 93, the gênerai principle is thus stated: 

"A créditer may, however, in many ways do that which, though it may not 
affect the liability of the principal, will exonerate sureties. In ail such cases 
the discharge of the surety is based on some recoguized and -vvell-defined prin- 
ciple, and, in gênerai, results from a positive act of the créditer which opérâtes 
to the pre.iudice of the surety. Pas.siveness ou the part of the créditer will 
not discharge the surety, unless he omits to do, when required by the surety. 
what the law or his duty enjoins him to do, or unless he negleets, to the In- 
.iury of the surety, to discharge bis duty in any matter In which he occupies 
the position of a trustée for the surety. The discharge of the surety is not 
claimed in this case by reason of any positive act of the ereditor, nor by reason 
of his neglect to prosecute the claim, after being required by the surety to do 
so by notice in writing, in accordance with the statute, nor, indeed, by reason 
of his neglect to comply with any requirement of the surety whatever; for, 
from aught that appears, the passiveness of the surety equaled that of the 
créditer. Nor did the créditer hâve anythlng In his hands, actually or eon- 
structively, in the nature of a trust. Then, upon the principles already so 
broadly stated, it would seem that the surety was not exonerated from liability 
on the note." ' 
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To the same gênerai eflfect are the cases of Schroeppell v. Shaw, 3 
N. Y. 446; Humphrev v. Hitt, 6 Grat. 509; Sawyer v. Bradford, 6 
Ala. 572; Mundorff y^. Singer, 5 Watts, 172. 

The learned counsel for plaintif? in error hâve cited and relied upon 
a number of cases, including the cases of Buit v. Boyer, 2 Neb. 265, 
and Wulff v. Jay, L. R. 7 Q. B. 761. Most of them are distinguish- 
able from the case in hand, but, in so far as they are in conflict with 
the cases cited and relied upon, it is enough to say that they do not 
meet Avith our approval, and are not in accord with the great weight 
of authority. The cases of Burr v. Boyer, supra, and Wulff t. Jay, 
supra, were cases in which an actual existing security was lost by the 
neglect of the creditor to register the instrument. Without stopping 
to consider thèse cases, it is enough to say that they are distinguish- 
able from the one at bar by the fact that no existing lien has been 
sacrificed, and that the only fault of the creditor hère complained 
of is that he did not reserve a lien when he might and should hâve 
done so in obédience to the order of the court. 

There remains the défense of failure of considération. This dé- 
fense rests upon the averment that, among the assets of the McCarthy- 
Joyce Company, sold to James E. Joyce & Co., were certain promissory 
notes, then in possession of the défendant in error as receiver for the 
First National Bank of Little Rock, and that said receiver, though 
often requested, has refused to surrender same to said James E. Joyce 
& Co. The considération which is sufflcient to support the principal's 
contract is the considération upon which that of the surety rests. It 
follows, therefore, that if the considération upon which this note was 
executed by the principal makers was sufficient, there is no failure 
of considération which can be available to the surety, unless his own 
engagement was entered upon under some other and independent 
agreement. This the answer attempts to show by the stateraent that 
the défendant became surety "only upon the understanding and faith" 
that ail of the assets of the McCarthy-Joyce Company sold to his prin- 
cipals, James E. Joyce & Co., including the notes then in the posses- 
sion of the bank or its receiver, would be delivered to said purchasers; 
and the failure to obtain said notes is relied upon as constituting a 
failure of considération. This, if true, would constitute only a con- 
ditional obligation, and failure to comply with the condition would 
discharge the surety, without regard to its effect upon the obligation 
of his principals. It is manifest, however, that the averments of the 
answer are insufficient to discharge the surety; for it is not averred 
that either the court or its receiver, the payée of the note, accepted the 
note and delivered the assets for which it was in part executed with 
notice of any condition. The authorities for this conclusion hâve 
been already cited in disposing of the flrst défense. 

Undoubtedly, a surety may, when the contract has not been assigned 
to a purchaser for value without notice, when called upon to perform, 
show either a total or partial failure of the considération of his 
principal's contract. But such a défense, when made by the surety, 
must be one which would be available to the principal, if sued. Hère, 
again, the averments of the answer are insuiHcient. This note in 
suit was not executed for any spécifie part of the property purchased 



84'4 92 FEDEEAL. REPORTEE. 

by James E. Joyce & Co., but was made in part considération for 
à'iumping sale of the entire assets ôf the McCartby- Joyce Company, 
consisting of lands, a stock of merchandise, and a mass of choses in 
action. The averment is that among thèse choses in action were 
certain promissory notes, aggregating about |11,000, payable to that 
Company, which had been placed by the payée in possession of the 
Little Bock Bank for collection, and which were so in possession of 
that bank, or its receiver, both when that company made its gênerai 
assignment and when its assets were sold to James E. Joyce & Oo. 
The ground upon which the bank's receiver, the défendant in error, 
refused to surrender thèse notes, is not stated, though, as it is stated 
that the bank was a large créditer of the said McCarthy-Joy(?e Com- 
pany, it is most probable that it asserted a banker's lien thereon to 
secure its gênerai account as a creditor. But if we assume, as prob- 
ably we should, in view of the averments of the answer, that the de- 
fendant in error would be estopped to assert such a lien, the bank hav- 
ing been a party to the suit in which it is averred a decree was ren- 
dered directing the sale, we are driven to the inévitable conclusion 
that James E. Joyce & Oov obtained the superior title to said notes, 
subject to no incumbrance in the nature of a banker's lien. The pur- 
chasers obtained, upon this hypothesis, just what the surety asserts 
they bought. That the purchaser knew that the notes in question 
were not actually in the custody of the court or its receiver when this 
sale occurred sufficiently appears, for the claim to thèse notes is rested 
upon the averment that the receiver had scheduled them as assets "in 
possession of the bank for collection." So it is stated that, after the 
sale had been reported and contirmed, and the terms of sale complied 
with by the purchasers, an order was made directing the court's re- 
ceiver to deliver to the purchasers the property so sold, including said 
notes so at the time in possession of the défendant in error. Il fur- 
ther appears that ail of the property so sold was delivered to said 
purchasers, and proper conreyance made, except thèse notes. It is 
then stated that the said purchasers had made repeated demauds upon 
the said bank and its receiver, the défendant in error, for said notes 
or their proceeds, but that such demand had been refused, and that 
the defelidant in error continues to withhold said notes or their pro- 
ceeds. No objection was taken in the court in which the sale was 
made by reason of this refusai of one of the parties to the cause to 
tieliver thèse notes to the purchaser. No effort was then made to 
rescind the contract, or to obtain any abatement of price, or to obtain 
an order of that court upon the défendant in error for thèse notes. 
Upon the contrary, the case as made by the answer establishes that 
the purchaser bought, along with the other assets, certain notes at 
the time in possession of the défendant in error, and by the decree 
obtained the title and right to same, or their proceeds. They hâve 
not yet secured same, though, on the facts stated, no good reason is 
shown why they may not assert their title through appropriate légal 
proceedings. IJpon this view of the case, there can be no prêteuse 
that the considération of the principal's contract has failed in whole 
or part. Subsequently the note in suit seems to hâve been assigned 
to the bank's receiver by Wittemore, the court's receiver. Inferably, 
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this was done in course of the distribution of tlie assets among tlie 
creditors. 

It is averred that the défendant in error took the note with knowl- 
edge of tlie facts stated in the defendant's answer. We hâve there- 
fore assumed that the note is'subjeet to ail défenses which could be 
made against the original payée. As the défense of failure of con- 
sidération would not be available to the principals in the note, in a 
suit against them by the payée, it is a défense not available to their 
surety. It may be that, upon the facts stated in this answer, there 
exists against the défendant in error a liability to account to the 
principals of the plaintiff in error for the notes in question, or their 
proceeds. But such liability constitutes an independent right of ac- 
tion to recover the notes themselves, or for damages for their déten- 
tion or conversion. But that is a right of action which belongs to 
the principals, and cannot be claimed or asserted by their surety. It 
is certainly not a right of set-oit belonging to the surety, for only 
mutual claims are the subject of set-otf. That it might be asserted 
as a counterclaim by the principals, if sued, may be conceded. Even 
tiien they would be under no obligation to set it up by way of re- 
coupment or counterclaim ; for, if the facts do not constitute a fail- 
ure of considération, they might reserve their claim, and bring a 
separate action. T'nder section .5072 of the Ohio Revised Statutes, 
the counterclaim which a défendant may set forth in his answer 
"must be one existing in favor of a défendant, and against a plaintifî', 
between whom a several judgment might be had in the action, and 
arising out of the contract or transaction set forth in the pétition." 
Manifestly, this is not a right of action in favor of tlu> surety upon 
which "a several judgment might be had.*' 

But, upon gênerai principles, this liability of the défendant in 
error to account for the notes in question cannot be relied upon as 
either a set-ofï or counterclaim — First, because, if it be set up and 
allowed hère, it must bar any future action h\ the principal makers 
of the note; and, second, the answer shows another note of like 
aniount outstanding upon which a différent person is liable as surety. 
One surety has no more right to appropriate this counterclaim for 
his own benefit than the otlier. If each should be sued, and make the 
same défense, how would their conflicting claims to control and 
ax>propriate this counterclaim be reconciled? In Gillespie v. Tor- 
rance, 25 N. Y. .30G, the suit was, as hère, against the surety upon a 
note, and the défense was a failure of considération. The note was 
given for the price of timber sold to the principal maker of the 
note. The tiraber was in a raft, and the quantity and quality was 
estimated upon certificates of a surveyor. The défense was that 
there was a gross mistake as to quantity, and a breach of warranty 
in that respect, as well as in quality. The court held that the dé- 
fense of failure of considération was not made ont, and that the 
surety could not avail himself of the breach of warranty as to quan- 
tity or quality. The court said that, though there seemed "a strong 
equity in favor of the défendant to hâve the note canceled or re- 
duced, by applying towarda its satisfaction the damages which appear 
to be due to Van Pelt for the breach of warranty," it was an equity 
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in wMch Van Pelt was interested to even a greater extent than the 
défendant, and could not be disposed of without having him before 
the court. ' In Laskêr v. Williamson, 55 N. Y. 619) the action was 
against the sureties of a lessee, who sought to défend by showing 
that the plaintiff, as part of the contract between himself and their 
principal lessee, had agreed "to furnish to him during the period of 
the lease a certain quantity of property, to be stored upon the leased 
premises at an agreed price," and, that he breached this agreement. 
The court said: 

"The breach of that promise gave [the lessee] a cause of action against the 
plaintiff, but this cause of action In favor of Gibbs [the lessee and principal 
maker of the bond] cannot be avallable to the sureties. It belongs to Gibbs 
and not to them. * * * The nonperformance or partial performance of 
Lasher's engagement to Gibbs is not to be regarded as a failure of considéra- 
tion, but as an independent cause of action, which Gibbs, and he only, may 
assert. It is in his élection to détermine iVhether it shall be used defeusively, 
or whether he wlll bring his own action for the damages, or whether lie will 
forego his elaim altogether. The défendants hâve no control over liim in this 
respect, and cannot tiorrow and avail themselves of his rights." 

It is proper to observe that neither set-off nor counterclaim were 
set forth as distinct défenses in the answer. Without admitting that 
either défense could be made under the défense of failure of con- 
sidération, we hâve preferred to treat the défenses as if properly 
pleaded. There was no error in sustaining the demurrer to the 
answer, and the judgment will be afflrmed. 



GRAVEN V. MacLEOD et al. 

(Circuit Court of Appeals, Slxth Circuit. March 27, 1890.) 

No. 609. 

1. Cakribrs— Injury to Passengbr— Contbibctory Nkgltqbncb— Failcrb to 
Look and Listbn. 

Where a carrier so opérâtes its trains at a station that a passenger is 
impliedly Invited to cross an Intervening track in going te or leaving his 
train, he is chargeable only with the exercise of reasonable care to avoid 
danger, and Is not necessarily guilty of contributory négligence In falling 
to look and llsten for an approaching train before crossing such track. 

a. Same — Implied Invitation to Cross Tracks — Evidence — Question for 

JUKY. 

Deceased left a train, at a station, on the slde opposite to the platform 
provided,— It being nearer to his résidence,— and attempted to cross an 
intervening track, eight feet distant from the train, when he was struck 
and killed by another train, running In the opposite direction. Kaln was 
falling at the tlme, which obscured vision; and deceased, as he left the 
car, puUed his hat over his face to shleld It. The company's rules re- 
quired trains to approach that station under full control, and prohlbited 
trains from passing that station while other trains were receiving or dis- 
charging passengers. Thèse rules were habitually disregarded, and the 
train which struck deceased was running at 15 miles per hour at the 
time. When the road was first built, cars were equlpped with gâtes to 
prevent passengers from leaving, except on the platform slde of the cars; 
but thege liad been taken off some time before the accident, and there was 
no notice or other warning forbidding pgssengêrs from alighting away 
from the platform. Deceased uniformly, and other passengers generally, 
without objection of the company, got oflî on either slde, at their con- 
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venience. Eeld, that the eompany had implledly invited passengers to 
alight on either side, and that the question of deceased's eontributory 
négligence was for the jury. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

This is an action for the négligent killing of Alpha Graven, the husband and 
Intestate of Minnie Graven, the plaintilï in efror. The deceased was a pas- 
senger upon the Une of electric railway operated by défendants as receivers, 
extending from Louisville, Ky., west to the neighboring city of New Albany, 
on the Indiana side of the Ohio river. This line of railway consists of two 
parallel tracks, one of which is used exclusively by trains east bound, and the 
other by trains runniug in the opposite direction. The deceased lived in the 
western part of the city of Louisville, and was accustomed to travel between 
the city and his résidence upon defendant's railway; taking and leaving the 
cars at its Twenty-Sixth Street station, near which he lived. That station con- 
slsted of two platforms, one on each side of the right of way. Bach was 118 
feet in length, and each began at a point east of Twenty-Sixth street, and ex- 
tended to the eastern line of that street. The platform on the south side of 
the railway was intended for the convenience of passengers taking or leaving 
trains east bound, while the opposite platform was along the side of the 
track used by west-bound trains, and was intended for the use of passengers 
taking or leaving trains bound west. On the latter was a small box house, 
used for the sale of railway tickets durlng certain hours of the day. The 
space between the two platforms was occupied by two parallel tracks, the 
space between the tracks being about eight feet. The évidence tended to show 
that the spaee between the rails was filled in smoothly with cinders, but the 
évidence was conflieting as to the condition of the space between the two tracks. 
On the afternoon of May 10, 1894, Graven took a train at Seventh street, 
Louisville, purposing to return to his résidence. This train was due to arrive 
at Twenty-Sixth street at 5:58 p. m. The sun was not down, but a storm of 
wind and rain darkened the afternoon, This train, like ail others operated 
on the road, consisted of a motor car and a trailer. Graven took his place 
In the motor car. As the train was slowing ,up for Twenty-Sixth street, he 
came out of his car, and stood under its rear hood, and, before it had coihe 
to a stop, jumped off, away from the platform, and undertook to cross the 
east-bound track diagonally, in the direction of Twenty-Sixth street, on which 
he lived. Just as he was about to step on that track, he was struck and knock- 
ed down by the corner of a passing east-bound train, and sustained injuries 
resulting in death. 

In respect to the négligence of the railway eompany, there was évidence tend- 
Ing to show: (1) That there was a rule of the eompany which provided that "ail 
trains and engines on either track must approach Twelfth, Eighteenth, Twenty- 
Sixth and Twenty-Ninth streets under fuU control, and keep a careful lookout 
for passengers crossing to and from Kentucky and Indiana trains, and must 
not under any circumstances pass thèse stations while Kentucky and Indiana 
trains are receiving and discharging passengers." (2) There was évidence 
tending to show that the train from which Graven debarked was several min- 
utes behind time, and that the schedule passing point for that train to pass 
the east-bound train was between Twenty-Xinth and Thirty-First streets; but, 
being behind time, the east-bound train was due to pass at any moment. 
There was also évidence that Under the schedules a train bound east passed 
Twenty-Sixth street every 15 minutes. (3) There was évidence tending to 
show that the train which coUided with deceased did not approach this sta- 
tion under "full control," but was approaching at a speed estimated as high as 
15 miles per hour, and that no effort was made to check or stop until Graven's 
danger was observed. There was conflieting évidence as to whether any wam- 
Ing was given of its approach to this station. (4) There was évidence tending 
to show that the rule requiring trains not to pass the stations named while 
other trains were receiving or discharging passengers was habitually disre- 
garded; the customary practice being to pass without stopping, unless there 
were passengers to put off or take on. (5) There was évidence tending to 
show that Graven was observed as soon as he stepped off the standing train, 
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and every eflfoft jmade to stop the train which was ' possible, but wlthoiit 
avail (6) There was évidence tliat when electric trains were flrst put on tliis 
railway tlie cars were provided with gâtes, which ttie trainmen were required 
to keep 80 closed that passengers could not talie or leave the cars except by 
way of the platforms provided for that purpose. But the évidence also showed 
that thèse gâtes had been removed some time before this accident. (7) The 
évidence tended to show that no warning or other notice had ever been posted 
in the cars, or about tlie stations, forbldding passengers from alighting away 
from the platforms, or requiring them to use the platforms in gettlng on or 
ofC of trains. (8) There was conflictlng évidence as to whether the employés 
had instructions to warn or forbid passengers from alighting away from the 
platforms, and évidence tending to show that, if employés had any duty in 
this respect, |mposed by any rule of the company or of the receivers, the rule 
was generally disregarded, and passengers suffered, without objection, to leave 
the cars on or away from the platform, as suited thelr cpnvenience. (9) 
Graven lived south of the station. His train came in on the northern tracli. 
There was évidence tending to show that he customarily left the train on 
the south side (that is, the side away from the platform provided for the use 
of west-bound trains), and crossed the east-bound track between the platforms 
to Twenty-Sixth street, and évidence tending to show that passengers living 
south of the railway customarily left the train away from the platform, and 
crossed the east-bound track diàgonally to Twenty-Sixth street, as Graven 
undertook to do on this occasion. 

Kespecting the défense of contrlbutory négligence, there was évidence as 
follows: ,(1) That, before stepplng o;ff: the car, Graven pulled his coat collar 
up around his neck, and pulled a soft-brimmed hat down over his face, for 
the purpose of shielding liis eyes and face from the wind and rain which was 
coming from the west; tliat being tbe direction in which his route took him. 
There was évidence tending to sliow that as he stepped ont into the storm he 
bent or bowed his head, as if to shield his face. The évidence also tended to 
show that while standing under the hood of the car his back was to the west, 
but as he stepped down onto the track he was facing west, the direction from 
which the colliding train came. (2)^ The évidence conclusively established that 
the space between the train from which he debarked and the east-bound track 
was ample to protect him from collision, and that the distance from the spot 
on which he landed, when he stepped from- his car, to Twenty-Sixth street, 
on which he lived, was from 30 to 50 feet, and that he could hâve safely 
walked between the tracks to Twenty-Sixth street, and then crossed the east- 
bound track at a public street crossiug. By crossiug diàgonally to Twenty- 
Sixth street he saved about one-third of the distance. (3) The undisputed 
évidence established that, when Graven started diàgonally, in a southwest 
direction, towards Twenty-Sixth street, tlie east-bound train was approaching 
from the west, and nearly in front of him, and was not more than from 20 
to 40 feet away. He had taken not more than three or four steps before he 
was struck by the front corner of the motor car. (4) The évidence was that 
this accident occurred at 6 p. m., May 10, 1894, that the sun was not down, 
but that the storm of wind and rain renderedjt difiicult to see with distinct- 
ness any distance, especially in the direction from which the wind was coming. 
There was also some évidence tending to show that the deceased was shghtly 
near-slghted. 

At the close of ail the évidence the learned trial Judge instructed the jury 
to flnd for the défendants, upoB the ground that, as matter af law, the deceased 
had been guilty of contrlbutory négligence. 

D. Moxley for plaintifï in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

LUKTON, Circuit Judge, af ter making the foregoing statement 
of facts, deliv.ered the opinion of the court. 

Upon a former trial of this case there was a, judgment for the 
plaintifE in error, which, upon a writ of error, was reversed hy thia 
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court for error in refusing to instruct the jury that, upon the un- 
disputed facts, the deceased had, as matter of law, been guilty of 
conti'ibiitory négligence. The facts npon which our judgment was 
based, and our reasons for the conclusion then reached, will fully 
appear bv an examination of our opinion as reported in the case of 
MacLeod t. Graven, 73 Fed. 627; Id., 47 U. S. App. 573, 24 C. C. A. 
449, 79 Fed. 84. While the gênerai facts in this and the former 
record are much the same, the case for the plaintiff in error has been 
somewhat strengthened in respect to the négligence of the railway 
conipany in the matter of both the existence and enforcement of 
any rule forbidding passengers to leave the cars away froni the plat- 
fomis provided for that purpose. Upon the former record we held 
that the undisputed évidence justifled no other inference than that 
Grraven, after alighting from the train, had, without either stopping 
or listening or looking, undertaken to cross a railway track upon 
which a train was rapidly approaching, which lie could not but hâve 
seen, if he had looked or listened before going upon the track. We 
reached this conclusion irrespective of the question as to whether 
he had violated any rule of the company, in alighting away from the 
platform, and based our judgment upon his f allure to observe that 
high degree of care required of one about to cross a railway track, 
as announced and applied in the cases of Scliofield v. Eailway Co., 
114 U. S. 615, 5 Sup. et. 1125; Elliott v. Railway Co., 150 U. H. 245, 
14 Sup. et. 85; and Blount's Adm'x v. Railwav Co., 22 U. S. App. 
129, 9 C. C. A. 526, 61 Fed. 375. We did not regard the case of Eail- 
way Co. V. Lowell, 151 TJ. S. 209, 14 Sup. Ct. 281, as in any way con- 
flicting with the ground upon which we rested our judgment, be- 
cause in that case the alleged contributorj' négligence of Lowell con- 
sisted in his conduct in leaving the train away from the station plat- 
form, in supposed violation of a rule of the company known to Mm, 
and conspicuously posted in the cars. The question as to whether 
Lowell had been guilty of négligence in his manner of crossing the 
track eut no flgure in the resuit; for Mr. Justice Brown, in announcing 
the opinion of the court, said : 

"In his mauner of leaviiiiï the train there seems to hâve been no négligence. 
He took hold of tlie iron railing at the end of the platform on the right-hand 
side, stepped down with the left foot first, and faced towards the west, on the 
south-line track, saw or heard no train coming upon that track, and supposed 
that he was perfectly safe in crossing, as he knew no train was then due." 

But since that opinion, and since the former reversai of this case, 
the suprême court, in the case of Warner v. Railroad Co., 168 U. 
S. 339, 18 Sup. Ct. 68, has drawn a distinction between the duty ow- 
ing to a passenger by a railway company and that due to a traveler 
crossing its tracks. Upon that subject the court said: 

"The duty owing by a railroad company to a passenger actnally or con- 
structively in its care is of such a character that the rules of law regulating 
the conduct of a traveler upon the highway, when about to cross, and the 
trespasser wlio ventures upon the tracks of a railroad company, are not a 
proper criterion by which to détermine whether or not a passenger who sus- 
tains injury in going upon the tracks of the railroad was guilty of contrlbu- 
tory négligence. A railroad company owes to one standing towards it in the 
relation of a passenger a différent and higher degree of care from that which 
92 F.— 54 



850 92 FEDERAL REPORTER. 

is dueto mère tréspassers ôr strarigers, and it is, conversely, equally true that 
the passenger, under given conditions, has a right to rely upon the exercise 
by the road of care; and the question of whether or ndt he is négligent, under 
ail clrcumstances, must be determined on due considération of the obligations 
of both the Company and the passenger. As said by the court of appeals of 
New Yorli in Terry v. Jewett, 78 X. Y. 338-344: 'ïhere is a différence between 
the care and caution demanded in erossing a rallroad track on a hlghway, and 
in erossing while at a dépôt of a rallroad company to reach the cars. No ab- 
solute rule can be laid down to govern the passenger in the latter case under 
ail cireumstances. While a passenger has a right to pass from the dépôt to 
the train on which such passenger intends to travel, and the company should 
fumish reasonable and adéquate protection against accident in the enjoyment 
of this privilège, the passenger is bound to exercise proper care, prudence, 
and caution in avoiding danger. ïhe degree of care and caution must be gov- 
erned in ail cases by the extent of the péril to be encountered, and the clrcum- 
stances attending tlie exposure.' " ' 

A peremptory iustruction to find for the défendant was given 
upon proof that the plaintiff, who was a passenger, and who was 
under the necessity of erossing a track in order to reach a train 
standing upon another, had crossed an intervening tracli, on which 
a train was approaching, which he could not hâve failed to see, if he 
had stopped and loolied before going on the track. The suprême 
court held that there was a view of the testimony which constituted 
''an implied invitation to the passenger to follow the only course 
which he could hâve followed in order to take the train; that is, 
to cross the track to the waiting train." Where the cireumstances 
are such as to constitute an implied invitation to départ from a sta- 
tion by erossing a track, the passenger, while not absolutely free 
from the duty of exercising care and caution in avoiding danger, 
would be justifled in assuming that, in holding out the imitation to 
leave its train by erossing an intervening track, the rallroad com- 
pany had not "so arranged its business as to expose him to the 
hazard of life and limb unless he exercised the very highest degree 
of care and caution." Warner v. Bailroad Co., 168 U. S. 3.39-.-547. 
18 Sup. et. 68. While it is true that the case before us does not 
show, as in the Warner Case, that there was no other course left 
the deceased than to make his exit from this train away from tlie 
platform, and across the east-bound track, yet tliere was évidence 
tending to show that the way taken by him was not forbidden, and 
was the one customarily used by passengers living, as he did, ou tin' 
side away from the platform. The circuit court was obliged to ùik,» 
that view of the e\"idence most favorable to the deceased, v.'beit' tiu' 
question was whether there was any évidence for the jury. Tlu i- > 
was, therefore, a view of the évidence which might, in the absc; <■" 
of other cireumstances, hâve justifled the deceased in assumbig ili.i 
an implied invitation was extended to him to leave the statu)i; i,i 
the way he did, if that was most convenient to him, and in relyin^ 
upon the obligation thereby imposed upon the company of so oper:it- 
ing its trains as that he should not be exposed to danger "luik'-H 
he exercised the very highest degree of care and caution." This view 
of the law, as announced in the case of Warner v. Eailroad Co., sup, a, 
requires that the question of contributory négligence should be sub- 
mitted to the jury, upon ail the facts and cireumstances of the 
case. If the deceased was not justifled in assuming that the corn- 
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pany extended to him an implied invitation to leave its trains as he 
did, and to cross its track between the platforms on his way from the 
station, he would not be justifled in relying upon the company so 
operating its trains at this station as that he might cross this track 
at the time and place he did without the exercise of the highest de- 
gree of care and caution. On the other hand, if the circumstances 
were such as to justify the deceased in assuming that the company 
extended to him an implied invitation to leave its train away from 
its platform, and to make his way from the station upon or across 
its east-bound track, the company would come under an obligation 
to so regulate the running of its trains while passengers were being 
discharged from trains bound west, and standing at that station, as 
that those accepting such invitation would not be in danger of life 
or limb unless they exercised the highest degree of care and caution. 
If, from the facts and circumstances known to the deceased, or which, 
as a passenger accustomed to the use of the trains of this company, 
he is presumed to hâve known, he was justifled in assuming that 
he might rely upon the exercise by the company of that degree of 
care due to a passenger crossing a track upon the implied invitation 
of the company, he would be chargeable only with reasonable care 
in avoiding dangei*. In such case, the mère fact that a passenger 
crosses a track to take his train, or in leaving his train, without 
looking or listening, would not necessarily be contributory négli- 
gence, but would be a question for the jury to détermine whether, 
under ail the facts, such conduct was due care. The right to rely 
upon the care and caution of the company furnishes some reason 
for the failure to exercise that high degree of care which one is 
bound to exercise when his safety dépends wholly upon his own 
watchfulness. Wheelock v. Railroad Co., 105 Mass. 203; Terry v. 
Jewett, 78 N. Y. 3.38; Brassell v. Eailroad Co., 84 N. Y. 246. 

In view of the law as announced and applied in the case of Warner 
V. Eailroad Co., 1G8 U. S. 339, 18 Sup. Ct. 68, and of the obligation 
of this court to conform its décisions to the opinion of that court, 
our former opinion in this case must be regarded as overruled. Re- 
verse and remand for a new trial. 



BEOWN & HAYWOOD CO. et al. v. LIGON et al. 
(Circuit Court, E. D. Missouri, E. D. Marcli 17, 1809.) 

No. 3,981. 

1. EsTOPPEL— Récitals in Bond. 

Where an underwriting bond recited the due exécution of a bond by 
the obligées as sureties for a third person, and was conditioned for their 
indemniflcation from loss by reason of 1;he obligation so incurred, the 
obligors are estopped by its récitals to set up the invalidity of the original 
bond by reason of formai defects after there has been a recovery thereon 
against the sureties. > 

3. Bonds— Construction — Récitals. 

There is no variance in a récital in an underwritlng bond that the orig- 
inal bond was given to a county, because it runs to the state as obligée, 
where it Is in fact, and by its terms, for the beneflt of the county. 



852 92 FEDERAL REPORTER. 

3. PringipaLiand Surety— Right OB' Action on Indbmnifying Bond. 

A bond recited that one L. had entered into a contract with a county to 
consti'uct certain buildings, by which he was requived to pay for ail ma- 
terials furnished and used in their construction, and tliat the obligées had 
become bis sureties for tbe performance of sucli contract. Tbe bond was 
conditloned that L. should well and truly perform and fultill "said con- 
tract," and should sare the obligées harmless froni their obligation as 
such sureties. Hdtl, that such bond was more than a bond of iudemnlty 
to the obligées, being, in addition, one for tbe due performance by L. of 
his contract, including the payment for materlals, and that it was not 
essential. to glve a right of action thereon, that a judgment for materials, 
obtained against the obligées as sureties for the contractor, had beeu 
paid, but that there was a breach of the bond when the obligées were 
subjected to such judgment, as well as by the failure of L. to pay for 
such materials, either of wliich gave the obligées a right of action thereon, 

4. Sà>ie— Relbasb €F Surettes by Altération op Contract. 

Such bond created a direct obligation in favor of subcontractors who 
furnished materials, which entitled them to maintain an action thereon 
in case of default of the contractor iu making payment for such mate- 
rials; and no subséquent altération of the contract by agi'eemeut between 
the county and the contractor, though with the consent of his sureties. 
the obligées in tlié bond, could affect the rights of such subcontractor 
thereunder. 

5. Subrogation— Right of Creditok to Enforce Security Held by Sure- 

ties. 

Wliere the sureties on tbe bond of a contractor for a public building, 
which is conditloned for the payment by the contractor for ail materials 
purchased, have become iiisolvent, so that a judgment recoverod on the 
bond by a subcontractor for materials : furnished cannot be collected, the 
judgment plaintifC is entitled to be subrogated to any security held by 
the sureties, and may maintain a suit in equity to enforce for his benefit 
an underwriting bond taken by the sureties to indemnify them from loss 
or liability. 

6. Judgment as Evidence— Prima Facib Proop op Defendant's Liability. 

A judgment against the sureties on a contractor's bond, rendered in a 
contested case and without collusion, Is prima facie évidence of the va- 
lidity of the bond, and of the liability of the défendants to the plaiutilïs 
thereon, in a subséquent suit on an underwriting bond takeu l)y such 
sureties. 

Tliis was a suit in equity by a judgmeut créditer of a building con- 
tractor and the sureties on liis bond (such sureties joining as complain- 
ants) to enforce an underwriting bond talcen by the sureties. 

Farish & Williams, for coinplainants. 
Noble & Shields, for défendants. 

ADAM8, District Judge. The laws of the state of Washington pro- 
vide as follows: 

"Whenever a board of county commlssloners of any county of this state 
* * * shall contract with any person or persons to do any work of any 
character which, if performed for an individual, a right of lien would exist 
under the law, * * * such board of county commlssloners * *■' * shall 
take from the person with whom such contract is made a good and siifficient 
bond, with two or more sureties, * * * which bond shall be conditioned 
that such person shall pay ail laborers, méchantes and material men, and per- 
sons wlio shall supply such contractor with provisions or goods of any kiiid. 
ail debts due to such person, or to any person to whom any part of sucli work 
is given, incurred in carrying on said work." Hill's Ann. Code, § 2415. 

Pierce county (one of the counties of the state of Washington) 
desired a court house and jail; and its commissioners on the 19th 
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day of September, 1890, entered iùto a contiuct of tliat date, with one 
John T. Long, for their construction. It became necessarj', under 
the laws of Washington, that Long sliould give a bond, with résident 
sureties, for the faithful performance of tlie contract, and hc; procured 
a bond, with ail of the complainants herein, except the lirown & Hav- 
wood Company, as surettes; agreeing with such sureties, at the time 
the bond was signed by tliem, that he would furnish them a bond ex- 
ecuted by the défendants in this case, for their protection. This bond, 
signed by Addison and ail the other comjjlainants in this case, ex- 
cepting thè Brown & Haywood Company, will hereafter be referred 
to as the "Addison bond." Its condition is as follows: 

"Whereas, the above-boum'en ,1. T. Long lias tUis day entered into a contract 
with Pierce county, a corporation of tlie state of Washington, wherein thi? 
said bonnden .T. T. Long, for a consiiloratiou therein named to be iiaid, [bas 
agreed] to make certain improvements, l)y erecting, bniUling, and furnishing 
materials for a court liouse and .jail, to be i)nilt in the city of Taconia. connty 
of Tierce, in accorda nce with Haid contraet and the plans and spécifications 
therefor, and in said (■ontra<!t agrées to pay ail persons performing labor upon 
said building and doing said work. and to jiay for ail materials furnished and 
used therein, and ail persons who shall fui'nlsh such contractor with goods 
or provisions of any kind, and ail clainis for damages: Xow. therefore. if the 
said bounden .Tohn ï. Long, his heirs. administrators, and assigns, shall well 
and truly perform the covenants and agreements entered into in said contract, 
and pay ail persons furnishing material therefor, ail laborers, mechanlcs, and 
material nien, and ail ])ersons who shall snpply said contractor with pro- 
visions or goods of any kind, * * « and shall save the said Pierce county 
from, in, and against ail liens or clainis of jiersons performing the work or 
furnishing materials upon it, or about the work meutioned in s;iid contract, 
and shall save said Pierce county harndcss from and against ail loss, damage, 
and expense occasioned to said Piei-ce county or to any person by reason of 
any négligence or carelessness in the performance of said contract, or by any 
hreach or omission on the part of said contractor, then this obligation to be 
vold, otherwise to be and remain in full force and effect; and any judgment 
obtained thereon shall be satlsfied ont of either community or separate prop- 
erty." 

ïhis bond purports, by its récitals, to be the bond of J. T. Long, as 
principal, with Addison and others as sureties, but, for some unex- 
j}lained reason, was noi actually signed by Long, but was signed 
by ail the sureties. It appears to be dated September 15, 1890, four 
days before the date of the contract of September 19, 1890, but was 
accepted and approved by the commissioners of Kerce county on the 
19th day of September, the date of the contract. This bond makes the 
State of Washington the obligée, but recites, substantially, that it wa.s 
for the beneflt of Pierce county; and its condition is, substantially, 
to save Pierce county harmless from liens, daims, loss, damage, or 
expense occasioned by Long's failure to i)erform liis contract. 

On September 2;?. 1890, the défendants executed their bond, whereby 
they acknowledged themselves indebted to J. R. Addison, and the other 
sureties in the Addison bond, in tlie pénal sum of |270,000. ïhis 
bond was subject, however, to the following condition; that is to say: 

"The conditions of the above obligation are such that whereas, one .1. T. 
Long has entered into a contract with Pierce county, a corporation of the state 
of Washington, wherein the above-boimden .T. ï. Long, for a considération 
therein named, to be paid, has agreed to make certain improvements, by orect- 
ing, building, and furnishing materials for a court bouse and jail, to be 
built in the city of Tacoma, county of Pierce, state of Washington, in accord- 
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ance iv^itb the said contract and plans, and spécifications therefor, and in said 
contract agrées to pay ail persons perfçrmlng labor npon said buildings and 
dolng said work, and ail persons who Shall fumlsh said 3. T. Long wlth goods 
or provisions of any Idnd, and ail claims for damages; and wbereas, J. K. 
Addison, W. H. Fife, Van Ogle, Jacob Ealpà, Charles T. Ublman, J. B. Catron, 
T. A. Bringham, L. L. Devoin, J, 0. Mann, and W. B. Kelley bave become 
sureties for tbe said J. T. Long, to tbe said county of Plerce, to tbe amoimt of 
§270,000, in good and lawful mbriey of the United States, and bave bound 
theraselvei as such sureties to thé Said county for the performance by the said 
J. T. Long of ail the covenants and iagreements entered into by the said J. T. 
Long witb said county of Pierce for tlje building of the court bouse and jail 
above ref erred to in accordance wlth . a certain contract entered into by the 
said J. T. Long and the said county of Plerce: Now, therefore, the condition 
of the above obligation is such that if the said J. T. Long shall well and truly 
perf orm and f ulflU the conditions of tbe contract entered into betvyeen hlm and 
the said county of Pierce, in manner and form as lie is therein required to do, 
and at ail times hereln save harmless thé said J. R. Addison and others, their 
lieirs, exécutors, and administra tors, of and from the obligation vrhich tbe 
above-named sureties bave entered Into wlth the said J. ï. Long and tbe said 
county of Plerce, and of and from ail action, cost, and damage for and by 
reason thereof, then this obligation shall be vold, otherwise to remain in fuU 
force and effect." | 

After the exécution and delivery of the foregoing bonds, Long en- 
tered upon the exécution of his contract with Pierce county. In so 
doing, he purchased of the complainant tbe Brown & Haywood Com- 
pany certain materials and supplies, which were used in the construc- 
tion of the buildings, and which he failed to pay for in full, and for 
which said last-mentioned company on January 29, 1896, recovered, 
in a contested action instituted by it in the superior court of Pierce 
county against Long and his sureties, Addison and others, on said 
Addison bond, the sum of |6,003.31. On the, same day (January 29, 
1896) certain flrms and corporations, named Wheaton, Keynolds & 
Co., Warren & Hines, and the Roberts Manufacturing Company, each 
recovered judgments in the same court on différent causes of action 
instituted by them against Long and his sureties on the Addison bond, 
for materials and supplies furnished to Long, and used by him in the 
construction of said buildings. The judgment debtors in thèse actions, 
namely. Long, Addison, and ail the other sureties on Long's bond to 
Pierce county, proYed to be insolv«nt, so that the judgments could not 
be made. The three last-mentioned judgments were, prior to the 
institution of this suit, assigned to the complainant the Brown & 
Haywood Company, so that, with its own judgment, said last-named 
company is the holder and ownér of claims, redûced to judgment, 
against Long and Addison and the other sureties on that bond, for 
material furnished for and used itt the construction of the court house 
and jail, in the aggregate sum of $20,916.38. The Brown & Haywood 
Company now institutes this suit, joining with itself, as co-complain- 
ants, Addison and the other sureties on the Addison bond, who are 
the obligées in the bond now sued on, against the obligors in said 
bond, namely, Ligon and others, to recover the aggregate amount 
of said jud^nents. The theory of complainant's bill is that its judg- 
ment debtors, the sureties on the Addison bond, hâve a security con- 
sisting of the underwriting bond of the défendants, to which it (the 
complainant) is equitably entitled to resort for the satisfaction of its 
judgment against its insolvent debtors. This is claimed on two 



BROVVN & HAYVVOOD CO. V. LIGON. 855 

grounds: First, that complainant is entitled to be subrogated to the 
rights of its debtors, as against the défendants; and, second, is enti- 
tled to avail itself, in equity, of the promise raade by the défendants 
to the obligées In the bond sued on, for its (the complainant's) beneflt. 

The défenses are: First, that because Ix)ng, who is mentioned as 
principal in the Addison bond, never in fact signed it, and because 
said Addison bond bears date four days before the date of the con- 
tract referred to therein, the said bond, as well as the bond sued upon, 
executed by the défendants, is without considération and void. Thèse 
défenses, if they ever had any nierit, are concluded by the recitations 
of the bond in suit. This bond recites the making of the contract be- 
tween Long and Pierce county, the due exécution of the Addison bond 
by Addison and the other sureties, and their obligations to Pierce 
county thereunder; and the défendants ought to be estopped from 
asserting the contrary. xlgain, this contract and the two bonds must 
be held, notwithstanding their dates, to take etîect and become oper- 
ative as of the date of delivery. In addition to this, the liability of 
Addison and the other sureties in that bond has also been established 
by the judgments of the superior court of Pierce county already re- 
ferred to. 

It is next contended that because the bond in suit recites that the 
Addison bond was given to Pierce county, and because the Addison 
bond appears in fact to hâve been given to the state of Washington, 
as obligée, there is such a variance as is fatal to this action. I fail 
to appreciate the force of this objection. The Addison bond was, 
by its terms, manifestly for the benefit and security of Pierce county, 
and no more correct recitation could hâve been made tlian to say, as 
appears in the bond in suit, "that whereas, Addison and others hâve 
become sureties for Long to Pierce county." This is a correct récital 
of the fact and main purpose of the Addison bond, and there is no 
ground for the claim of fatal variance. 

The next défense is that the bond sued on is one of raere indemnity, 
and that the obligées in the bond are not shown to hâve been actually 
damnified. In considering this défense, the language employed in 
the condition of the bond must be carefully considered. It first re- 
cites that Long has entered into a contract with Pierce county to 
construct a court house and jail, and lias, in and as a part of said con- 
tract, agreed to pay for ail materials furnished and used in such con- 
struction, and that Addison and others, sureties on the Addison bond, 
and obligées in the bond in suit, had become sureties for the perform- 
ance by Long of ail the covenants and agreements entered into by 
Long. The condition then proceeds to state that if Long shall well 
and truly perform and fulflll "said" contract (manifestly referring to 
Long's contract with Pierce county), and if he shall save Addison and 
the other sureties harmless from their obligations as such sureties, 
and if he shall save Addison and the other sureties harmless from ail 
actions, cost, and damage by reason of their signing said Addison bond 
as sureties for Long, the bond sued on shall be void; otherwise (that 
is to say, if Long fails to perform his agreements with Pierce county, 
or if he fails to save Addison and the other sureties harmless from 
obligations, or if he fails to save them harmless from actions, cost, or 
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damage), the bond remains in full force and effect.' It tlius appears 
that the bDûd'stied on is, in efEect, an agreement that Long siiall carry 
ont the terms of his contract with Pierce county, including the pay- 
ment to subcontractors for ail materials furnished by them, aud used 
in the construction of tlie court house and jail in question. It is also 
an agreement to save Addison, and the others who were sureties on 
Long's bond, harmless from the obligation and liability which they 
had assumed as sureties on that bond, and, in addition thereto, is an 
agreement to save Addison and others harmless from actions, cost, 
aud damages. ' Such being the condition of the bond, it is more than 
a bond for indemnity, and the actual payment of the judgments ob- 
tained by the Brown & Haywood Company and others against Addi- 
son and others is not a necessary prereqnisite to liability of défend- 
ants in this action. Johnson v. Èisk, 137 U. S. 300. H Snp. Ct. 111; 
Banli V. Leyser, 116 Mo. 51, 22 S. W. 504; Loclœ v. Homer, 131 Mass. 
93; Farnsworth t. Boardman, Id. 115; Shattuck v. Adams, 138 Mass. 
34; Conner v. Keeves, 103 N. Y. 527, 9 N. E. 439; Jones v. Ghilds, 8 
Iser. 121. Tested by the doctrine of thèse authorities, and many 
others to which my attention is called, there was certainly a breach 
of the bond in suit when judgments were rendered against Addison 
and others on the several causes of action already referred to. There 
was also another breach of the condition of the bond in suit when Long 
failed to pay the complainant, and other parties who secured judg- 
ments which hâve been assigned to the complainant, as already stated, 
for the materials furnished by them for the construction of the court 
house and jail in question. Long, it appears by bis contract with 
Pierce county, had agreéd to pay ail such claims, and the condition 
of the bond in suit récites such an agreement. The Addison bond 
bound the obiigors to pay Long's obligations to material men, and 
this obligation is recited in, and its performance is guarantied by the 
défendants in and by, the bond in suit. Long's failure to pay thèse 
claims resulted in judgments against Addison and others. The de- 
fendants in this case, by their bond, agreed that no such judgments 
should be rendered against Addison and others. The défendants 
therefore could l)e made to respond to Addison and others, and the 
other complainants, exclusive of the Brown & Haywood Company, if 
they were the meritorious complainants in this case; and that, too, 
irrespective of whether Addison and others had, prior to bringing their 
suit, actually paid the judgments so rendered. See cases supra. If 
the complainants Addison and others could hâve recovered, the case 
clearly falls within the principle entitling the complainant the Brown 
& Haywood Company to be subrogated to the rights of Addison and 
others. The défendants' underwriting bond is a security taken by 
the Brown & Haywood Ooinpany's debtors, Addison and others, which, 
by reason of their insolvency, the Brown & Haywood Company is en- 
titled to resort to, as an équitable asset, to satisfy its demands against 
its principal debtor. 

But it is urgently contended by défendants' counsel that Long and 
Pierce county made some new agreements, without the knowledge or 
consent of AddisQn and others, sureties on Long's first bond, whicli 
varied the original contract, for the faithful performance of which 
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the Addison bond was given, and that such action of the principal» 
relieved Addison and others froni liability on that bond. Tliis issue 
was presented, fully heard, and determined against Addison and 
otliei's, in the several suits referred to, in tlie snperior court of Pierce 
county. Tlie judgments rendered in sucli suits, if not collusive, — and 
tiiere is no évidence tliat they were, — are prima facie évidence in this 
case of the liability of Addison and others to the complainant. Trust 
Co. V. Robinson, 24 G. 0. A. 650, 79 Fed. 420. This prima facie lia' 
bility has not been overcome by any évidence in this case. 

It is also urgently contended by défendants' counsel that tlie proof 
shows that Long and Pierce county, with the consent of Addison aud 
others, who were Long's sureties, on January 7, 1892, made a sub- 
stantial change in the original contract between Long and Pierce 
(;ounty, and that while such change so made with the consent of Addi- 
son and others, the sureties, constituted no défense in favor of Addi- 
son and others in the suits of the Brown & Haywood Company and 
others against them, already referred to, it would constitute a défense 
in favor of the défendants in this case in a suit instituted by Addison 
and others on the bond in suit, and that, as a necessary consequenci' 
thereof, the complainant the Brown & Haywood Company, whicli must 
work out its remedy through the right of Addison and others, cannot 
recover in this case. It may or may not be that the change made by 
the modifled contract of January 7, 1892, was so material as to re 
lieve the défendants from liability on their bond, if Addison and oth- 
ers were the meritorious complainants; but, whether so or not, sueli 
change in the original contract cannot att'eet the complainant the 
Brown & Haywood Company's right to recover for the materials sup- 
plied by it to Long. As already observed, the bond in suit, although 
made to Addison and others as nominal obligées, contains a stipula- 
tion requiring the défendants, in effect, to pay material men's daims, 
and thus conform to the obligation imposed on Addison and others by 
their bond and by the laws of the state of Washington; and even 
thougli the défendants might be released from liability to the obligées 
named, by reason of the change in the contract, they are not released 
from their liability incurred in favor of material men. I need not 
discuss this question at any length, as I understand it is put at rest by 
the récent décision of the circuit court of appeals for the Eighth cii-- 
cuit in the case of U. S. v. National Surety Co., 92 Fed. 549. This 
case holds, in effect, that where an act of congress provides that a con- 
tractor for public works ehould give a bond conditioned, among other 
things, to pay the claims of subcontractors, the subcontractors may 
recover on that bond, notwithstanding material changes made in the 
contract between the principal contractor and the government,^such 
changes, in fact, as would hâve precluded a recovery on the part of 
the government itself. Applying the doctrine of that case, and of 
the several cases cited as authority therein, there is but one conclusion 
to be reached upon this last contention of the défendants' counsel; 
and that is that the défendants are liable in this case to the complain- 
ant the Brown & Haywood Company for the amount of its demands for 
materials furnished to Long, as fixed by the judgments recovered by it 
and the other parties who bave assigned to it, as already stated. 
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Oomplaiùant's eqiiity may consist in tbe right to be subrdgaled to' 
the securitieg held by its debtor, or it may consist in its riglit to en- 
force an agreement made by the défendants for its beneât, nnder the 
doctrine of the case of Knapp v. Insurance Co., 29 C. C. A. 171, 85 Fed.. 
329. There will be a decree requiring the défendants to pay to tlie 
complainant the sum of $20,916.38, the aggregate amount of the jndg- 
ments recovered, with interest thereon from January 29, 189G. (Joiui- 
sel may compute the same, and prépare a decree, and submit it to 
the court. 



O'DONOHTJE et al. v. BRUCE et al. 

(Circuit Court of Appeals, Second Circuit. March 1, 1890.) 

No. 54, October Term, 1898. 

1. Partneuship — Joint Adventure — Evidence— Question for Jury. 

P. & W. ordered a quantity of tea from plaintiffs. and, being advised 
to increase tlie order, made an arrangement witli défendants to tieeome 
interested In the purcliase, and tlieii doubled tlie order. Plaintiffs' évidence 
was that défendants and P. & W. agreed to buy the teas together on Joint 
accQunt, and that they were to sell the same, and render closed accounts 
of the "■enture to défendants; while défendants testifled that they never 
consented to such an agreement, but that the arrangement was that each. 
should take one-half of the teas, and pay one-half of the priée, according. 
to the terms of the sale. Held, that whether défendants and P. & W. were 
partners In the venture, and therefore Uable to plaintlfCs for the priée 
of the teas, was for the jury. 

2. Same— Evidence— Settt.embnïs. 

Where two flrms joined in a venture for the sale of teas, évidence re- 
specting the final accounts between tliem which related to a period subsé- 
quent to the time when their joint liability for the teas, if any, was tixed,. 
is inadmissible, since whether they were partners, as to plaintiffs, from 
whom they purchased the teas, could not be affected by subséquent trans- 
actions between them. 

3. CiHCUTT ConiiT OF Appeals — Revibw— Jurisdiction. 

ïhe circuit court of appeals is without authority to review the refusai 
of the lower court to set aside a verdict as contrary to the weight of évi- 
dence. ' 

In Error to the Circuit Court of the United States for the Southern 
District of Nfew Yorlj. 

M. B. Nauniberg and B. F. Einstein, for plaintiffs in error. 
E. N. Taft, for défendants in error. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error brought by 
John V. O'Donohue and Charles A. O'Donohue, two of the défendants 
in the court below, to review a judgment for the plaintilïs entered 
upon the verdict of a jury. The action was brought by partners, 
trading under the name of Tait & Co., to recover the unpaid balance 
of the purchase price of 20,000 packages of teas, bought of plaintiffs 
in Septeniber, 1894, upon the ordef by cable of Purdon & Wiggin. 
The two O'Donohues constituted the flrm of John O'Donohue's Sons, 
and were joined as défendants with the members of the ûrm of Purdon 
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■& Wiggin upon the theory that tlie two firms purcliased the teas upon 
a joint venture. 

Upon the trial it appeared that, on September 21st, the plaintiffs 
had advised Purdon & Wiggin to increase an order theretofore for- 
warded by the latter for 10,000 packages of teas, to one of 20,000; 
and thereupon Purdon & Wiggin made an arrangement with John 
O'Donohue's Sons to become interested with themselves in the pur- 
chase. Thereafter, Purdon & Wiggin cabled the plaintiffs, increasing 
the order to 20,000, and offering terms which, with some modifications, 
were accepted by plaintiffs. Payment was to be made in drafts on 
London at six months. Evidence was also introduced, in behalf of 
the plaintiffs, tending to show that the agreement between Purdon 
& Wiggin and John O'Donohue's Sons was that evidenced by two 
letters from the former to the latter, dated, respectively, September 28, 
and October 5, 1894. In the tirst of thèse letters Purdon & Wiggin 
state that they now "conflrm our verbal agreement as to the purchase 
together" of the 20,000 packages, upon terms as foUows: 

"Teas to be consignée! to us, and for cost of same Messrs. Tait & Co. to 
•draw direct on ourselves, at .six months, in pounds sterling, payable in London; 
teas to be on joint account,— yoiirselves % interest, ourselves i/,. interest; we 
to recelve and sell the teas in usual, customary way, and to render you 
closed accounts of the venture, Consulting with you from time to time as to 
sales of s-ame; selling commission of one and one-lialf per cent, charged by us 
in account of sales, one-half of which we return to you in account current. 
liindly conflrm the above at your early convenlence."' 

In the second letter Purdon & Wiggin wrote to John O'Donohue's 
Sons as follows : 

"Eeferring to our letter under date September 28th, 18D1, and your verbal 
conversation to-day with our Mr. Gould: It is now understood that the sen- 
tence in above-named letter reading 'selling commission of one and one-half 
per cent, charged by ua in account sales, one-half of which we return to you 
in account current' is eliminated, and our joint agreement is as if the sentence 
had not been written In our September 28th letter. * * * Kindly send 
ua confirmation of the same." 

On the part of the défendants, évidence was introduced tending to 
show that they had not consented to the terms recited in the letters 
of September 28th and October 5th, but that the agreement between 
John O'Donohue's Sons and Purdon & Wiggin in respect to the pur- 
chase was that the former should pay half of the purchase price of the 
teas when the drafts became due, and the teas should then be divided, 
each firm to hâve half. Further évidence tended to show that, after 
the original agreement for the purchase and disposition of the teas 
had been made, and had been in force for some time, a new arrange- 
ment was made, by which the teas were to be divided, each firm tak- 
ing half. It further appeared that the teas remained in the custody 
of Purdon & Wiggin until June, 1895, when John O'Donohue's Sons 
paid to them the balance due for their half of the purchase price, and 
the teas were divided. The only issue raised upon the trial was 
whether the two firms were jointly liable to the plaintiffs, and upon 
that issue the trial judge refiised a motion by the défendants O'Dono- 
hue to direct a verdict in their favor, and submitted two questions of 
fact to the jury. Thèse questions were as follows: 
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"Fivfit, flid thé défendants agrée that the teas, or any part of them, might be 
sold at any time, by Turdon & Wiggiu, fov a priée to be agreed upon. aaid tlie 
proceeds acc-ounted, for to John O'Pouohvie's Sons? Second, did the défendants 
agrée that the teas should be dlvided in kiud between Purdon & Wiggin and 
John O'Donohue'B Sons, each firm to attend to the sale of its own share?" 

The jury answered the first question in the affirmative, and the sec- 
ond in the négative. Thereupon the trial judge directed a verdict 
for the plaintiffs. 

Error is assigned to the refusai of the trial judge to direct a verdict, 
and of his submission to the jury of the two questions of fact. It 
is entirely elear that there was a question of fact for the jury upon 
the évidence introduced by the parties. According to the testiniony 
of the witness Groold, the original agreement between John O'Dono- 
hue's Sons and Purdon & Wiggin, by which the two firms became 
jointly interested in the purchase of the teas, and pursuant to which 
the order for the purchase was sent, was as recited in the letter of 
September 28th, except in respect to the selling commission. If he 
told the truth, the purchase was a joint venture. and the teas were 
to be sold on joint account. The proceeds would, therefore, hâve 
been joint funds. It would foUow, as a légal proposition, that if, at 
any time before the parties had substituted for this agreement some 
other one, there had been a sale of the teas, or of part of them, by 
Purdon & Wiggin, John O'Donohue's Sons would hâve been entitled 
to share in the profits if a profit had accrued, and would hâve sus- 
tained their share of the loss if a loss had arisen. The accepted défi- 
nition of a partnership is "the voluntary association of two or more 
persons in sharing the profits and bearing the losses of a gênerai trade, 
or a spécifie adventure." The facts of this case, assuming them to be 
sueh as the évidence for the plaintiffs justified the jury in flnding them, 
brought it within that définition. On the other hand, if the agree- 
ment under which the teas were purchased was that they were to 
be divided, each firm paying half the cost and taking half the teas, 
there was no partnership, and, in the absence of any other évidence 
tending to show a partnership, or to show that the O'Donoluies had 
lield themselves out to the plaintiffs as partners with Purdon & Wig- 
gin in the purchase, the plaintilïs would not hâve been entitled to 
recover of them. If thèse conclusions are correct, the questions of 
fact submitted to the jury properly presented the questions upon 
which the case turned, and the flndings of the jury covered every dis- 
puted material issue, and justified the court in directing a verdict for 
the plaintiffs. We conclude that the errors asisigned are without 
merit. 

EiTor is also assigned of the refusai of the trial judge to reçoive évi- 
dence respecting the state of the final account between Purdon & 
Wiggin and John O'Donohue's Sons. This évidence related to a 
period long after the time Avhen the joint liability of the two firms, 
if there was any, was flxed. The rights of the plaintiffs could not be 
affected by the later transactions between them. The évidence did 
not tend to throw any light upon the original character of the joint 
venture. This court is without authority to review the décision of 
the cour-t below in refusing to set aside tlie verdict as contrary to the 
weight of évidence. We flnd no error in the record,, and the judg- 
ment is affirmed. 



MYLER V. STANDARD LIFE & ACCIDENT INS. 00. 861 

5IYLER V. STANDARD LIFE & ACCIDENT INS. CO. 

(Circuit Court of Appeals, Third Circuit. January 30, 1899.) 

No. 41, September Terin, 1898. 

Insurance — Accidentai, Dbatii of Assured— Evidence— Question for^ Jury. 
In an action on an accident policy exenipting insurer from liability for 
an accident to assured wliile getting on or off a moving conveyance using 
steam as a motor, or wallcing or lieing on tlie roadbed of any railroad, etc., 
defendant's évidence tended to shoAV that deceased was killed wliile at- 
tempting to board a freight train, while plaintiff offered évidence from 
whicli it appeared that deceased intended to take a train going in the op- 
posite direction from that of the freight, and that It was impossible for 
deceased to hâve boarded the freight train as testified to by defendant's 
witnesses, testimony of sonie of whom was contradicted. Held, that the 
manner of decedent's death was for the jury, and that a peremptory In- 
struction for défendant was error. 

In Error to the Circnit Court of the United States for the Western 
District of Pennsylvania. 

Louis McMullen, for plaintiff in error. 
AVm. W. Wishart, for défendant in error. 

Before DALLAS, Circuit Judge, and BUTLER and KIRKPAT- 
EICK, District Judges. 

KIEKPATEICK, District Judge. ïhe action in this case was bc- 
gun by Anna May Myler to recover from the Standard Life & Acci- 
dent Insurance Company the sum of |ô,000 upon a policy issued by 
eaid company to J. T. Myler, insuring him for the term of 12 calen- 
dar months from March 18, 1895, against loss of tinie, not exceeding 
52 consécutive weeks, resulting from bodily injuries caused solely, 
during the term of insurance, by external, violent, and accidentai 
means; or, if deatli result from sucli injuries aloni; withiu 90 days, 
it was agreed that they would pay to Anna May Myler, the plaintitï 
herein, the sum of -fS.OOO. On January 1,3, 1<S9(J, while the policy was 
still in force, the insured, J. T. Myler, met with an accident in the 
station of the Pittsburgh, Ft. Wayne & Chicago Railroad at Féd- 
éral Street, from the effect of Avliich lie died the next day. 

The policy of insurance contained thi« condition : 

"This insurance does not cover * * * doatli * * * resulting whoUy 
or partly, directly or indirectly, from any of the following causes, conditions, 
or acts or happenings, where the assured is affected by or is uuder tlie influ- 
ence of any such cause, condition, or act, viz.: * * * Oettiug on or off a 
moving conveyance using steani as a motor, * * * or wallving or l)enig 
on the roadbed * * * of any railway; « * * violation of law; * * « 
unnecessary exposure to danger." 

Upon the trial of the cause the plaintiff otïered testimony tending 
to show that it was the intention of the deceased, ou the day in 
question, to go to a small town. called "Glenfield," on the Ft. Wayne 
road, by the train known as the "Alliance Accommodation," whicli 
left the Fédéral street station in Pittsburg at 4:23 p. m., and that 
after this train had pulled out of the station, going westward, and 
when the engine and several cars of a freight train going eastward 
had passed the point, the body of Myler was seen lying between the 



862 . . 92 FEDERAI. REPORTER. 

east and west bound tracks, with his head towards the westward, 
and his bddy straight with the rail; that Myler's body, when first 
seen, was being struck by the trucks of the passing freight cars; 
and that, from the effect of the injuries so sustained, Myler died on 
the morning of January 14, 1896. The exécution of the policy of 
insurancé having been admitted, the plaintiff rested her case. A 
motion for compulsory nonsuit was made and denied. The défend- 
ant then offered testimony tending to show that a person answering 
the description of the deceased had boarded the freight train going 
eastward when it was at Marion avenue, which is some 1,200 feet 
westward of the Fédéral street station, and that as the freight train 
approached the Fédéral street station a man was seen attempting to 
alight thèrefrom, and that in so doing he fell upon the ground be- 
tween the east and west bound tracks; that this man was J. T. 
Myler; and that the injuries which he received were conséquent 
upon, and dne to, his attempt to alight from a moving train, con- 
trary to the provision of the policv- It was also testifled to by one 
of the defendant's witnesses (a doctor) that the deceased, prier to his 
death, admitted that he had sustained his injuries while alighting 
from the moving freight train. In rebuttal, witnesses were called 
on behalf of the plaintiff whose testimony tended to modifj' or con- 
tradict the doctor's statement as to deceased's statement of cause 
of injury; and one Snyder testifled that he saw the deceased on Féd- 
éral street after the Alliance accommodation had passed into the sta- 
tion, and half a minute only bef ore its time for leaving for the West ; 
that he spoke to Myler, and that he told him that he had no time to 
lose, and saw him hurrying to catch the train; and that within three 
minutes thereafter he heard of his having been crushed by the train. 
It was in évidence that the engines of the freight train and the Alli- 
ance accommodation passed each other 30 or 40 feet to the eastward 
of Marion street, and that the freight train was moving about 5 or 
6 miles an heur. 

In his charge to the jury, the learned judge said that the question 
at issue was one of fact, and that fact was what was the cause of 
Mr. Myler's injury; and after calling attention to the failure on the 
part of the plaintiff to offer any testimony on that point, and re- 
viewing the testimony of the witnesses offered on the part of the 
défendant who claimed to be eyewitnesses of the occurrence, and 
asserting that to him they seemed to be disinterested, and their tes- 
timony not to be disregarded, the learned judge added, "Their ci'edi- 
bility is, of course, for the jury." Subsequently the court delivered 
a supplemental charge, in which it again called the attention of the 
jury to the facts,and,referring speciflcally to the testimony of Snyder, 
said that, in the judgment of the court, there was no inconsistency 
between it and that of the witnesses for the défendant, but reiterated 
the assertion that the facts were for the jury, as well as the credi- 
bility of the witnesses. The jury failed to agrée upon a verdict, and 
on the third day the court recalled them, and said : 

"Upon reflection, I h.ave concluded to relieve you from the further consid- 
ération of this case, and from responsibility for the resuit, by giving yoit a 
tolnding direction. I therefore withdraw my previous instructions, in so far 
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as tliey are inconsistent wlth what I am about to observe, aad now say to you 
that tliere is no eonflict of évidence wlth respect to the cause of the acci- 
dent to the insured which resulted in his death, and said cause was not a risk 
insured against by tlie pollcy in suit. Hence I instruct you that, under the 
pleadings and évidence, tlie verdict should be for the défendant." 

To this instruction the plaintiff's counsel excepted. 

Tlie question before this court is, was there error? It will be ob- 
served that in the original charge of the court the jury was instruct- 
ed that there was a question of fact at issue, which it was for them 
to détermine from the évidence; that the duty of the jury was to 
consider the évidence as given by the several witnesses, and that the 
weight to be attached to the testimony was for them alone; and that 
while the court saw no reason to reject the testimony of Carr, Doran, 
and Van Divender, who claimed to be eyewitnesses, yet the views 
of the court on that subject should not be controUing on the minds 
of the jurors. We are of the opinion that the learned judge in his 
original and first supplemental charge to the jury correctly stated 
the law applicable to the case at bar, and that, in so far as lie modi- 
fied those instructions by directing a verdict for the défendant, be 
fell into error. In the case of Navigation Co. v. Evans, 176 Pa. St. 
28, 34 Atl. 999, the question raised in this appeal was considered; 
and the court quoted with approval the case of Réel v. Elder, 62 
Pa. St. 316, where Sharswood, J., delivering the opinion of the court, 
said : 

"However clear and indisputable may be the proofs, where it dépends upon 
oral testimony, it is nevertheless the province of the jury to décide, under in- 
structions of tlie court as to the law applicable to the facts, and subject to the 
salutary power of the court to award a new trial if it should deem the verdict 
contrary to t^>e weight of the évidence." 

And in Grambs v. Lynch, 20 Wkly. Notes Cas. 378, where the 
suprême court of Pennsylvania held that the question of the cred- 
ibility of witnesses could not be taken away from the jury, and that 
"where a case dépends upon oral testimony, though uucontradicted, 
such testimony must be submitted to the jury." 

A careful review of the testimony satisfies us that there was a 
question of fact to be submitted to the jury, relating to the cause of 
the injury. The reasonable inference deducible from the facts pre- 
sented by the plaintifE, and supported by compétent proof, is that 
the deceased left his office to take the Alliance accommodation at 
Fédéral street for a point west. The testimony of Max Snyder tends 
to show that he met the deceased on the way to the station, and ac- 
companied him to within a block of the same; that he sought to 
hâve a conversation with deceased, when he said, "I hâve not got 
much time. I want to catch this train ;" that he (Snyder) pulled ont 
his watch, and said, "You hâve only half a minute, if you want to 
make it ;" that he sépara ted from the deceased, and in two or three 
minutes afterwards he heard of his accident. Without going further 
into the détails of Snyder's testimony, it is apparent that, if believed, 
it establishes the fact that it was impossible for the deceased to 
hâve been at Marion avenue, and boarded the freight train there, 
and, when taken in connection with certain indisputable facts in the 
case, almost, if not quite, establishes that the deceased was not on 
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the freight train, as the witnesses who described the accident testi- 
fled. From the point wliere Snyder places tbe deceased on Fédéral 
stpeet to Marion ayenue, where the défendant sought to show that 
the deceased boarded the freight train, is, by the shortest route, 1,100 
feet. That the deceased could not, on leaving Snyder at the time 
fixed by him, hâve reached Marion avenue crossing in time to board 
the freight train, seems to be conceded by defendant's counsel, who 
hâve on the argument advanced other théories to account for the 
way in which deceased got on the freight train; but ail are ap- 
parently inconsistent with the testimony of their own witnesses. It 
would seem, therefore, that in the path to defendant's direct proofs, 
explanatory and descriptive of the accident, the plaintiff, by com- 
pétent évidence, interposes the obstacle of great improbability, if 
not of actual impossibility, and that there was thus presented for the 
considération of the jury a substantial issue or controversy as to the 
reliability of defendant's proofs and the credibility of its witnesses. 
There is also évidence on the part of the plaintiff which bears direct- 
ly upon the credibility of certain of the witnesses called by the de- 
fendant. The testimony of Muckle, McPherson, and Horner tends to 
show that there was no one on the station platform at the time 
Doran and Van Divender (two of defendant's witnesses who describe 
the accident) say they were there; and the testimony of Crâne, who 
says he was présent constantly, and in a position to hear ail deceased 
said, and that of Turner and Thomas Coslin, tend to challenge the 
defendant's proof that the deceased, while at the station, declared 
that he got liurt while alighting from the freight train. It is 
manifest that the plaintiff's case, if her witnesses are credited, afford- 
ed ground for legitimate inferences adverse to the credibility of the 
witnesses depended on by the défendant, and there was some direct 
testimony tending to discrédit them. Thus, a substantial issue as to 
their credibility was raised, which it was the province of the jury to 
détermine. "The jury are the judges of the credibility of the wit- 
nesses, and it is not in the province of the court to defeat their 
verdict upon the theory that they should hâve believed differently." 
Pulton V. Lancaster Co. (Pa. Sup.) 29 Atl. 763. 

We are of the opinion that the court erred in giving binding 
instructions to the jury to find a verdict for the défendant. The 
record should be remitted, with instructions to the circuit court to 
awaxd a new trial. 



ATLANTIC LUMBBR CO. v. L. BUCICI & SON LU5IBER CO. (two cases). 

(Circuit Court of Appeals, Fifth Circuit. January 3, 1899.) 

Nos. 738 and 755. 

Eeview os Erbor— Finai^ Judgment— Ordbr Dissoj.vino Attachmbnt. 

An order dissolving an attacliment, made prior to tbe détermination of 
tlie case on the merits, is not a final judgment from wliich a wrlt of error 
lies.i 

lAs to finality of judgnicnts for purposes of review, see note to Trust Co. 
V. Madden, 17 0. C. A. 238; and, supplementary thereto. note to Prescott & 
A. C. Ey. Oo. Y. Atcliison, T. & S. F. R. Co., 28 C. C. A. 482. 
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In Error to the Circuit Court of tlie United States for the Soutliern 
District of Florida. 

Thèse were actions brought in. the state court, and Consolidated 
after tlieir removal into the circuit court. The plaintiiï has sued out 
two writs of error, — the first from an order dissolving an attachment 
issued by the state court in one of the actions, which is submitted on 
a motion to dismiss; and the second from the final judgment after 
trial, which is disposed of on the merits. 

R. H. Liggitt, for plaintiiï in error. 
H. Bisbee, for défendant in error. 

Before FARDEE and McOORMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

On Motion to Dismiss. 

PARDEE, Circuit Judge. The défendant in error has made a mo- 
tion to dismiss this writ of error on the ground that the judgment 
sought to be reviewed is a judgment dissolving a writ of attachment 
issued in a pending suit, and is not a final judgment within the mean- 
ing of the act of congress creating this court. 1 Supp. Rev. St. (2d 
Ed.) p. 901. The suit was commenced by plaintiff in error on the 
Ist day of October, 1897, by the issuance of a suçimons ad respond- 
endum in an action of assumpsit. On the same day an affidavit was 
flled for an attachment, on the ground that the debt was actually 
due, and that the défendant lumber company was about to remove 
its property out of the state of Florida, and was fraudulently dis- 
posing of its property, and an attachment issued. In the course of 
the proceedings, after much aud formai pleadings in the main case, 
the défendant moved to dissolve the attachment on issues of fact 
raised upon the formai pleadings, which motion was tried by the 
court without a jury (a jury having been waived by written stipula- 
tion), and the attachment was ordered dissolved, no décision being 
then reached on the merits nor any final judgment rendered in the 
case. From the order dissolving the attachment this writ was sued 
out. In Leitensdorfer v. Webb, 20 How. 176, 185, such a judgment 
or order is held not to be a final judgment from which a writ of error 
will lie ; and the same case also décides that a rule in the state prac- 
tice allowing appeals from orders dissolving attachments will not 
affect the practice in the fédéral courts. The question involved hère 
seems to hâve been well considered and well decided in the case of 
Hamner v. Scott, 19 U. S. App. 639, 8 0. C. A. 655, and 60 Fed. 34.3, 
and we think the reasons and authorities there given should control 
our action. The writ of eiTor is dismissed. 

On the Merits. 

PER CURIAM. This suit was brought on a contract entered into 
between the Ambler Lumber Company and Charles Lloyd Bucki on 
the 28th of June, 1892, covering the delivery, during a period of eight 
years, of pine logs, to the amount of 1,500,000 feet, board measure, 
each month, with the provision that at any time within four months 
from the starting u.p of the Bucki sa^mill the quantity to be de- 
92 F— 55 
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livered per month might be incréased, at the option of Bucki, 
on 30 days' notice, not to exoeed 2,000,000 feet in any one month, 
and the atnount so flXed was to ' bé delivered monthly during the 
terms of the contract. The saîd contra et was afterwards assumed 
by, and became binding upon, the L. Bucki & Son Lumber Company, 
tfee défendant in error, and performance thereof was entered upon 
by the plaintiflf and défendant, ànd continued until October 1, 1897. 
On that day a prsecipe for summons was flled by the plaintiff in the 
circuit court of Duval county, Fia., in a suit against the défendant, 
and an afSdavit and bond for attachment were also flled. The amount 
claimed in the afiadavit for attachment was |9,9S0.80, and a writ of 
attachment was duly issued, which came to the hands of the sheriff 
at 6:25 p. m. on October Ist, and was executed by levying upon 
1,250,000 feet of lumber belonging to the défendant. A summons ad 
respondendum was also issued, which came to the hands of the 
sheriff on October 2d, and was subsequently served upon the de- 
fendant. On October 1, 1897, another prœcipe for summons was flled 
by the plaintifï in the circuit court of Duval county. Fia., in a suit 
against the défendant, and another aifldavit and bond for attach- 
ment. The amount claimed in this afftdavit was $75,000, and a writ 
of attachment was duly issued, which came to the hands of the sher- 
iff at 6:23 p. m. o& that day, and was levied upon certain real and 
Personal property belonging to the défendant. A summons ad re- 
spondendum was also issued, which came to the hands of the sheriff 
on October 2d, and was subsequently served upon the défendant, 
The former proceeding appears in the transcript as "No. 1," and the 
latter as "No. 2." 

The Florida statute, providing for the filing of a traverse of a 
plaintiff's afBdavit for attachment, contains the following provision, 
viz.: 

"If siich affldavit shall traverse the debt or siim demanded, the judge may, 
upon application of either party, require formai pleadings as to the debt or 
sum demanded, to be flled in such time as he may flx, and the issue of fact, 
if any, ralsed by such pleadings shall be trled as hereinbefore provided, and 
at the same time as the issues if any, made by the affidavit as to the spécial 
cp-use assigned iu the plaintiffl's aflidavit. Issues of law raised by such plead- 
ings shall be determined and given eft'ect to by the judge as iu other controver- 
sles at law." Rev. St. Fia. § 1G56. 

Based upon the foregoing provision of the statute, a traverse hav- 
ing been flled in each case, denying the debt or sum demanded, a mo- 
tion was made by the défendant for an order requiring formai plead- 
ings as to the debt or sum demanded to be flled in each case; and 
the circuit court of Duval county, Fia., in each case made an order re- 
quiring such pleadings to be flled. Thereafter, in each case, the 
défendant presented and flled a pétition for removal of the causes to 
the circuit court of the United States for the Southern district of 
Florida, on the ground that it was a citizen of New Jersey and the 
plaintiff was a citizen of the state of Florida. Bonds were given and 
approved, ahd the court in each case made an ordér for removal. 
Transcripts of the record were flled in the circuit court of the United 
States for the Southern district of Florida on October 23, 1897. On 
October 25, 1897, a déclaration was filed by the plaintiff in suit No. 
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1, as to the debt or sum demanded in the attachment afBdavit. A 
motion was made by défendant to dissolve this attachment upon cer- 
tain grounds apparent upon tlie face of the papers, which the court, 
on November 1, 1897, granted, and at the same time refused a mo- 
tion of the plaintiff to amend the affldavit for attachment. In case 
No. 2 a similar motion to dissolve the attachment was denied. On 
défendant'» motion, an order was made on November 1, 1897, consol- 
idating the causes; and thereafter, on January 7, 1898, an amended 
déclaration was flled by the plaintiff in the causes as consolidated. 
This déclaration contained 12 counts. After a run of demurrers, 
pleas, replications, rejoinders, and surrejoinders, issues were so made 
up that the cause was brought to trial on ail the counts but the 
tweifth. The jury, under instructions from the court, found a ver- 
dict in favor of the plaintiff in the sum of |8,988.37, apparently on 
the first, second, eighth, and ninth counts, and in favor of the défend- 
ant on the third, fourth, fifth, sixth, seventh, tenth, and eleventh 
counts. The court rendered judgment upon this verdict, and the 
plaintiff below sued out this writ of error, assigning 70 spécifie errors, 
63 of which relate to rulings on the pleadiugg, 3 to the dissolution 
of the attachment, and the remaining 4 to the instructions of the 
court, based upon the construction of the contract under the facts 
offered to be proved by the plaintiff. 

We do not find it necessary to pass upon any of the errors assigned 
as to the rulings on the pleadings, or as to the dissolution of the 
attachment, because, under the contract as construed by the trial 
judge (with which construction we agrée), none of thèse rulings were 
prejudicial to the plaintiff in error. 

The last four assignments raise the question as to the proper con- 
struction of the contract. We hâve already said that we concur in 
the construction of it announced by the trial judge. For his con- 
struction thereof and his rulings he gave reasons which fully appear 
in his written opinion with regard to the dissolution of the attach- 
ment, and we concur in thèse reasons. 

As the questions raised are wholly in regard to the proper con- 
struction of the contract, and as no gênerai principles are involved, 
we do not think it necessary to prépare an elaborate opinion, which, 
from the nature of the case, would be necessarily of great length, 
and involve much labor, witliout advantage or profit. The pre- 
liminary motions made in this case at the hearing are rendered im- 
material by the disposition we make of the case. The judgment of 
the circuit court is afflrmed. 
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MURRAY V. CHICAGO & N. W. RY. CO. 

(Circuit Court of Appeals, Eightli Circuit. February 27, 1899.) 

No. 616. 

1. CoMMOsr Law— Application to Matters of Fédéral Jurisdiction. 

The fédéral courti3 may resort to the common law as their guide, In 
cases where it is applicable. 
3. Circuit Courts of Appeals — Jurisdiction — Constitutional Questions. 

A constitutional question is not presented in a case where the court 
has occasion to apply the rules of the common law regulating transporta- 
tion charges, whether or not the carriage be Interstate. 

3. Fédéral Courts— Foli.owing State Décisions— Limitation of Actions. 

The conclusion of a state court as to the time when a cause of action 
accrues. In case of fraud or coneealment, is not binding on the United 
States courts, when based, not on a constniction of a state statute, but 
on the View taken of the rule of the common law.i 

4. Statutes of Limitation — Opération — Exceptions. 

Where a statute of limitations makes no exceptions, the courts can 
make none. 

5. Samb — Fraud and Concbalment— Carriers. 

An action by a shlpper against a carrier for unjust discrimination in 
the imposition of frelght charges paid by plaintifC lies at common law, 
regardless of fraud, and the carrier's fraudulent coneealment of the cause 
of action does not bring it within Code lowa, § 2530, providing that, in 
actions for relief on the ground of fraud, the cause of action does not 
accrue until the fraud Is discovered. 

6. Samb— DiscovERY op Cause op Action— Diligence — Plbading. 

AVhere an action by a shipper against a carrier for un.iust discrimina- 
tion in the imposition of freight charges paid by plaintiffi is commencert 
more than five years after the cause of action accrued, that being the 
period of limitation, it is not brought within an exception of the statute 
by an allégation that défendant fraudulently concealed the cause of ac- 
tion, and that plaintiff had no reason to suspect that the statements of 
defendant's agents of the regularity and uniformity of the charges were 
false, or that he had been discrimlnated against, until within 18 months 
of the commencement of the action; the pétition should show what plain- 
tiff discovered within the 18 months, how he discovered it, and why he 
did not discover it sooner. 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

This is an action by William Murray against the Chicago & North- 
western Kailway Company. A demurrer to an amended pétition 
was sustained (62 Fed. 24), and plaintiff brings error. 

This is an action to recover damages for overcharges on freight. The 
material allégations in the pétition are that eommencing in 1875, and con- 
tinuing to March, 1887, plaintifC was engagea in buying and shippiug live stock 
and grain purchased in the state of lowa for shipment to Chicago, 111.; that 
he made large shipments during that time over the defendant's road from 
Belle Plaine and Chelsea, lowa, to Chicago; that défendant demanded and 
plaintifC paid to it for thèse services the regnlar published tariff rates of 
freight; that in eelling thèse articles in Chicago the plaintiff was compelled 
to corne into compétition with the sale of like articles shipped over defend- 
ant's line from said stations and others in the vicinlty shipped over defend- 
ant's line; that, at the time thèse various shipments were made by plaintiff, 
défendant was engaged in making and paying drawbacks, rebates, and con- 

lAs to eonforming fédéral practice in common-law actions to practice of 
Btate court, see note to O'Connell v. Reed, 5 C. C. A. 594. 
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cessions of freight charges to others shipping like character of freiglit, and 
under the same cireumstances and conditions, over the same Une ol road, as 
were sliipped by plaintiff, and from the same stations, to an amouut equal 
to .$32 pei- car load; that the frelght carried by défendant for otliers was 
(•arried under the same cireumstances and conditions as that transported for 
plaintiff; that défendant, at the time thèse shipments were made by plaintiff, 
kept posted at its stations freight tarifC lists showing the tarifE rates of freight 
for the transportation of such articles from its stations to Chicago, and in- 
formed plaintiff at the time he made his shipments that no déviations were 
made from thèse rates, and no rebates, drawbacks, or concessions from the 
posted rates were made to any shippers, and that plaintiff had equal rates 
and proportions of rates with other shippers from its stations to Chicago, and 
that no discriminations were mad^ against him; that plaintiff belle ved thèse 
statements and relied on them, but that they were untrue and fraudulent, and 
that défendant was in fact at that time making such discriminations in favor 
of other shippers; that défendant fraudulently concealed that fact as to the 
giving of rebates; that plaintiff only ascertained the facts within 18 months 
before bringing suit. The circuit court sustained the demurrer to the pétition 
upon the ground that the action was barred by the statute of limitations. On 
this point Judge Shiras, Avlio heard the case at the circuit, said: "The ordinary 
rule is that tlie statute begins to run when the right of action is completed. 
Does the case fall within any exception to this rule? The provision of the 
statute applicable to the case is the gênerai one, to wit, 'and ail other actions 
not otherwise provided for in this respect, within flve years.' Code lowa, 
§ 2529. By Id. § 25.30, it is declared that, 'in actions for relief on the ground 
of fraud or mistake, and in actions for trespass to property, the cause of 
action shall not be deemed to hâve accrued until the fraud, mistake or tres- 
pass complained of shall hâve been discovered by the party aggrieved'; but 
it is settled that this statutory exception is not applicable to cases of the 
character of that now under considération. Boomer Tp. v. French. 40 lowa. 
601; Carrier v. Railway Co., 70 lowa, 80, 44 N. W. 203. It is, however. 
claimed by plaintiff that, under the principles of the common law, it will not 
be held that the cause of action has accrued until actual discovery of tlii> 
fraud or concealment has been made. In Boomer Tp. v. French, supra, Ihi' 
suprême court of lowa held that where a treasurer of the district, by falsi' 
and fraudulent entries upon his books, concealed the fact of a misappropria- 
tion of a sum of money coming into his hands, the statute did not bcgin to 
run until discovery of the fraud thus practiced. In Carrier v. Railway Co., 
supra, the suprême court of lowa held the common-law exception applicable, 
upon the authority of Boomer Tp. v. French; stating, however, that, 'if the 
question was before us for the tirst time, we might hesitate to déclare the 
rule announced in Boomer Tp. v. French.' The conclusion reached in Car- 
rier V. Railway Co. is followed and affirnied in Cook v. Railway Co.. 81 lowa. 
5.51, 46 N. W. 1080. Thèse décisions are based, not upon a construction of 
the provisions of the lowa statute, but upon the view therein taken of the 
rule of the common law; and the conclusion reached is not, tlierefore, bind- 
ing upon the courts of the United States when they are called upon to con- 
Btrue the common law, and apply its principles to cases arising between citizens 
of différent states. Railroad Co. v. Baugh, 140 U. S. 3G8, 13 Sup. Ct. 914, 02 
Fed. 24, 44." 

Henry Eickel (E. H. Crocker and J. R. Christie, on the brief), for 
plaintiiî in error. 

Lloyd W. Bowers (N. M. Hubbard, P. P. Dawley, N. M. Hubbard, 
Jr., and Eobert Mather, on the brief), for défendant in error. 

Before CALDWELI., BAINBORN, and THAYEK, Circuit Judges. 

CALDWEIJ., Circuit Judge (after stating the facts). At the 
threshold of this case we are confronted with a question of jurisdic- 
tion. It is said this is a case that involves the construction of the 
constitution of the United States, for the reason that the case pre- 
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sents the question wliether there is any common law of the United 
States regùlatiiig Interstate transportation charges, and that the 
writ of error should hâve heen issued from the suprême court of the 
United States, and not from this court. Some phases of this question 
hare recently been much diseussed in other jurisdictions, and were 
fully considered by the learned trial judge in this case. 62 Fed. 24. 
We do notfe^l called upon to indulge in any extended considération 
of the question. For more than a century the fédéral courts, in the 
absence of a statute or other obligatory rule of décision, hâve had 
recourse tô the common law for rules of décision in the trial of causes 
in those courts, çind hâve, in cases where that law furnished an appro- 
priate rule of décision, rested their judgments upon it. The same 
may be said of the admiralty law, the law merchant, the principles 
of equity jurisprudence, and, in a restricted and qualifled sensé, of 
the civil law. It never was supposed that the fédéral courts were 
denied the privilège of resorting to any or ail of thèse sources of 
information for the purpose of enlightening their judgment upon any 
question presented for their détermination in the trial of a cause. 
It has always been assumed that the fédéral courts were endowed 
with a power and jurisdiction adéquate to the décision of every cause, 
and every question in a cause, presented for their considération, and 
of applying to their solution and décision any rule of the common 
law, admiralty law, equity law, or civil law applicable to the case, 
and that would aid them in reaching a just resuit, which is the end 
for which courts were crèated. If a case is presented not covered 
by any law, written or unwritten, their powers are adéquate, and it 
is their duty to adopt such rule of décision as right and justice in 
the particular case seem to demand. It is true that in such a cas*^ 
the décision makes the law, and not the law the décision, but this 
is the way the common law itself was made and the process is still 
going on. A case of first impression, rightly decided to-day, centuries 
hence wiU be common law, though not a part of that body ot law 
now called by that name. It was implied in the very act of their 
création that the fédéral courts would appeal to the common law as 
their guide in cases where it was applicable. A décision rested on 
that law no more raises a constitutional question than a décision 
based on the law merchant, the admiralty law, the equity law, or on 
the recognized and fundamental principles of right and justice in a 
case of flrst impression. We are ail of the opinion that a constitu- 
tional question is not presented every time the court has occasion 
to apply the well-settled rules of the common law regulating and 
defining the rights, duties, and obligations of common carriers, whether 
the carriage be intrastate or Interstate. 

The suit was begun on August 25, 1892, more than 17 years after 
the flrst, and more than five years after the last, shipment had been 
made by the plaintiiï. A demurrer was flled to the pétition setting 
up several causes, but as the court below only sustained the plea 
of the statute of limitations of ûve years, and rendered judgment 
on that ground, it is unnecessary to notice the other grounds. 

Is the action barred? The statute of lowa applicable is section 
2529, lowa Code, which reads: 
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"The following actions may be brought within the times lierein limited re- 
speetlvely after their causes accrue and not aftei'wards except when otherwise 
f-pecially declared: * * * (4) Those founded on unwritten contracta, tliose 
In'ought for injuries to property, or for relief on tlie ground of fraud in causes 
heretofore solely cognizable In a court of cliancery, and ail other actions not 
otherwise provided for in this respect, within flve years." 

ïhe statute makes no exception of causes of action founded in a 
fraud which is undiscovered, but the suprême court of that state in 
several cases has held that, according to the rules of the common law, 
a case in which the cause of action is concealed is excepted from ail 
statutes of limitations until the cause is, or by due diligence could 
hâve been, discovered. Boomer Tp. v. French, 40 lowa, (ÎOl; Car- 
rier T. Railroad Co., 79 lowa, 80, 44 N. W. 203; Cook v. Railway Co., 
81 lowa, 551, 46 X. W. 1080. 

As thèse décisions do not attempt to construe state statutes, but 
are expressly based on the supposed rules of the common law, they 
are not binding on the courts of the United States. As early as 1842 
the suprême court in Swift v. Tyson, 16 Pet. 1, held "that the thirty- 
fourth section of the judiciary act of 1789 is limited in its applica- 
tion to state laws strictiy local, and does not extend to contracts or 
other instruments of a local nature, the true interprétation and effect 
whereof are to be sought, not in the décisions of the local tribunals, 
but in the gênerai principles and doctrines of commercial jurispru- 
dence." In Chicago City v. Robbins, 2 Black, 418, which was an 
action for injuries caused by the négligence of Robbins in permitting 
an excavation in the sidewalk to remain uncovered and unguarded, 
so that a person passing by there was injured and had recovered a 
judgment against the city for the injury suffered, it was urgpd that 
in such cases it was the duty of the United States couits to follow 
the décisions of the state courts, but the suprême court said: "Where 
private rights are to be determined by the application of common-law 
rules alone, this court, although entertaining for state tribunals the 
highest respect, does not feel bound by their décisions." In Levy v. 
Stewart, 11 Wall. 244, on error from the circuit court for the district 
of Louisiana, it was claimed that, the suprême court of that state 
having held in several cases that the Civil War did not interrupt 
the running of the statute, the fédéral courts are bound by those dé- 
cisions, but the court said: "None of thèse décisions are founded 
upon any express enactment, and the reasons assigned for the con- 
clusions are not satisfactory. * * * Authorities of the kind, 
though entitled to great respect, are not obligatory, and the court is 
of the opinion that the rule adopted in the case of Hanger v. Abbott, 
6 Wall. 534, is more in accordance with the analogies of our law." 
The suprême court of the state of Arkansas held that the statute of 
limitations of that state was not suspended by the Civil War, although 
that was one of the states iu insurrection (Bennett t. Worthington, 
24 Ark. 487) ; but in the case of Hanger v. Abbott, supra, the suprême 
court of the United States held the statute of limitations of that state 
was suspended during the Civil War. Subsequently the suprême 
court of that state adopted and followed the ruling in Hanger v. 
Abbott. In Railway Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, the 
question before the court was the effect to be given to the décisions 
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of thé suprême court of Ohio in determining whether two employés 
were fellow servants, and the court said: "An examination of the 
opinions in the cases in the Ohio suprême court which are claimed 
to be authoritative hère discloses that they proceeded, not upon any 
statute, or upon any custom or usage, or upon anything of a local 
nature, but simply announced the views of that court upon the ques- 
tion as one of gênerai law. We agrée with that court in holding 
it to be a question of gênerai law, although we differ from it as 
to what the rule is by that law." In Olark v. Bever, 139 U. S. 96, 
11 Sup. et. 468, the court said "that the fédéral courts sitting in any 
state hâve equal and co-ordinate jurisdiction with the state court in 
determining questions of gênerai law, although they will lean towards 
an agreement of views with the state court if the question seems to 
them balanced with doubt." At common law it is well settled that, 
where the statute makes no exceptions, courts can make none. Amy 
V. Watertown, 130 U. S. 320, 9 Sup. Ct. 337; Jones v. Lemon, 26 W. 
Va. 629; Bennett v. Worthington, 24 Ark. 487. 

The lowa statute makes no exceptions, and the exception we are 
asked to ingraft upon it is not one that can be made by the court. 
The plaintiff's cause of action is not founded on fraud; for, if the 
allégations as set ont in the pétition are true, he has a good cause of 
action, independently of any fraud or concealment. The unjust dis- 
criminations, and their payment by plaintiff, constitute the cause of 
action, regardless of the fraud and deceit, and, independent of any 
statute, the common law gives him the right to recover in such a 
case. State v. Eailway Co., 47 Ohio St. 130, 23 N. E. 928; Eailway 
Co. V. WUson, 132 Ind. 517, 32 N. E. 311; Fitzgerald v. Eailwav Oo., 
63 Vt. 169, 22 Atl. 76; Cook v. Eailway Co., 81 lowa, 531, 46 N. W. 
1080. 

But suppose the holding in the lowa cases to be obligatory upon 
this court, the plaintiff's action is still barred, because no sufificient 
reason is shown why the alleged fraud was not sooner discovered, 
or that any effort was ever made to discover it. In cases where con- 
cealment and ignorance of the facts suspend the statute, there must 
hâve been such concealment as would prevent a person exercising 
due diligence from discovering the facts, and what diligence was 
used is a question of law, to be determined by the court from the 
pétition, and not a mère statement of a conclusion of law. The allé- 
gation of the pétition is that "the plaintiff had no reason to believe 
or suspect that said statements, made to him as aforesaid, were un- 
true, or that he had been diseriminated against, and deceived as afore- 
said, until within the eighteen months last past, when for the flrst 
time he learned of such facts." Just such a gênerai allégation as 
this was held bad in Wood v. Carpenter, 101 U. S. 135, where the 
rule on this subject is succinctly and clearly stated. "Statutes of 
limitations," say the court, "are vital to the welfare of society and 
are favored in the law. They promote repose, by giving security and 
stability to human affairs. While time is constantly destroying the 
évidence of rights, they supply its place by presumption, which renders 
proof unnecessary. « * » a gênerai allégation of ignorance at 
one time, and of knowledge at another, are of no eflect. If the plain- 
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tiff made any particular discovery, it should be stated when it was 
made, what it was, how it was made, and why it was not made 
sooner. * * * Whatever is notice enough to excite suspicion, 
and put the party on his guard, and call for inquiry, is notice of 
overything to which such inquiry miglit hâve led. * * * Con- 
cealment by mère silence is not enougli. There must be some trick 
or contrivance intended to exclude suspicion and prevent inquiry. 
There must be reasonable diligence, and the means of knowledge are 
the same thing, in efïect, as knowledge itself. The circumstances of 
the discovery must be fully stated and proved, and the delay which 
lias occurred must be shown to be consistent with tlie requisite dili- 
gence." The allégation in tlie pétition in this case amounts to no 
more than "ignorance at one time and linowledge at another." The 
pétition does not state what he discovered, how he discovered it, or 
show any reason why he did not discover it sooner. There is no 
allégation that he ever, at any time, made the slightest effort to dis- 
cover whether he was being discriminated against, and there is no 
averment that such an effort would liave been unavailing. The sus- 
picion entertained by the public generally, and which found daily ex- 
pression in the public prints, and an occasional judicial vérification, 
and which was probably the origin of the interstate commerce act 
itself, that railroad companies did discriminate between sliippers, 
particularly in shipments of the character the plaintiff was making, 
seems not to hâve shaken the plaintiff's perfect faith in tlie veracity 
of the railroad agent who billed his sliipments. From a moral point 
of view, it may be that such credulity and trustfulness is a virtue, 
but it falls far below the standard of diligence required by law; that 
standard is what a reasonably prudent business man would do under 
like circumstances. Tliere were numerous avenues of information 
open to one in the jjlaintiff's situation. He does not show that he ever 
sought information from other shippers or their agents, or commis- 
sion merchants, or others having knowledge of the subject. In a 
Word, he did nothing whatever, and how, ânally, he made the discov- 
ery he déclines to disclose. The judgment of the circuit court is 
affirmed. 
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(Circuit Court of Appeals, Bighth Circuit. March 6, 1809.) 

No. 1,104. 

1. COXTKACTS — ReT.EASE — PaROL EVIDENCE. 

Wliere a eontraetor sigued a release reciting that a payinent tlien made 
was for a. final estimate of work clone and materials furnished, and in fuU 
paymeut thereof under the contraet, and in full satisfaction, payaient, 
and diseharge of ail elaims and liabilities aceruing out of said contraet, 
paroi évidence of an agreement with tlie agent of the other party that such 
payinent should not cancel the original agreement, and évidence its com- 
plète exécution, as provided, and that such estimate should be considered 
an intermediate one, is inadmissible. 

2. Same — Construction. 

Evidence of the agent's statement that such release merely eovered work 
then completcd, and had no référence to the future, nor to the contractor's 
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riglit to continue tlie work uniler the contract, vras not admissible, sîiice, 
lu the absence of fraud conceallng the terms of a contract from the party 
exeeuting it, paroi évidence of pribr agreements as to the meaning of ita 
nnamblguous terms is inadmissible. 
3. Same— Considération. 

A contract for the building of certain masonry for a railroad provlded 
that the company should retain 10 per cent, of the estimâtes to be made 
durlng the progress of the work, until final completion, and that on the 
final estimate beiug made, and payment to the contractor of the amount 
due, the contract should be terminated. Before the work was completed, 
the Company dlscontinued it, and made an estimate, paid plaintiff the 
whole amount due, and took hls receipt releasing the company from ail 
liability under the contract. Held, that sueh release was based on a suiH- 
cient considération, vlz. the mutual releases of both parties of liabillties 
before the contract was completed, and the provision inhérent in the orig- 
inal contract that it should be tenninated on final estimate and payment 
of the amount due. 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

In July, 1890, ,J. A. Green, the plainfifC In error, made a written contract 
wlth the Chicago & Northwestern Rallway Company, a corporation, and the 
défendant in error, to perform the labor and furnish the materials to con- 
struct the masonry for the bridges and culverts on Its Une of railroad between 
Clinton and Lisbon, In the state of lowa. This agreement provlded that the 
estimâtes of the amount and value of the work donc, and of the materials 
furnlshed, should be made and paid monthly, "ten (10) per cent, being de- 
ducted and retalned by the company until the final completion of the worlt 
embraced in the contract, when ail sums due the parties of the flrst part shall 
be fully paid, and the contract consldered canceled"; that the contract should 
be completed- on or before March 15, 1891; that the railroad company should 
not be llable for damages If the whole or any part of the work was suspended 
or delayed; but that Green should hâve an extension of time to complète it, 
equal to any delay caused by the railroad company. Green entered upon 
the performance of the agreement, and proceeded wlth It until .lanuary, 1891, 
when the company stopped him. He resumed work under the contract in 
April, 1891, and continued until September, 1891, when the company again 
suspended opérations. He had then recelved 90 per cent, of nine estimâtes, 
which amounted In the aggregate to $43,.543.99; but the company had re- 
talned 10 per cent, of each of thèse estimâtes, to await the final completion of 
the contract. On October 19, 1891, he recelved $9,362,23, whlch consisted of. 
the 10 per cent, retalned from the former estimâtes, and the amount due to 
him on the work he had performed since the last previous estimate was 
made; and thereupon he executed and delivered to the company a release in 
thèse words: 

"Chicago & Ncrthwestern Ry. Oo. to J. A. Green, Dr.: For final estimate 
of worlt doue and materials furnished on hls contract for masonry for bridges 
for 2nd tfack from Clinton to Lisbon, lowa. August 11, 1890, to September 
26th, 1891." 

Hère foUows a statement of the quantifies, kinds, and priées of ail the work 
and material put in the masonry under the contract, the aggregate amount 
of which was $52,906.22; and then the receipt continues in this way: 

"Recelved Cet. 19, 1881, of the Chicago & Northwestern Railway Company, 
the sum of nine thousand three hundred slxty-two 23/i„„ dollars ($9,362.23), 
In full payment for work done and for material and supplies furnished under 
a contract between the said railway company and the undersigned, dated on 
thé 15th day of July, A. D. 1890, for masonry for bridges for 2d track from 
Clinton to IJsbon, lowa, and which is in full satisfaction, payment, and dis- 
charge of ail claims on account of the work, supplies, or materials mentioned 
in said contract, and for ail llabilitles of said railway company in any manner 
arlsing or growing out of sald contract. 

"[Slgned} J. A. Green." 
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At the time this settlement was made, Green had deposited along the rail- 
road some stone which had not been placed lu the bridges or culverts, and 
this stone was not included in this final estimate. In the year 1882 the Com- 
pany caused the remainlng culverts and bridges between Clinton and Lisbon 
to be constructed by other contractors; and Green sued for the loose stone he 
had left along this traclj, and for the profits he would hâve made if he had 
been permltted to do this worlc. He set forth his causes of action in two 
counts in his pétition. In the flrst one he pleaded the contract, the delivery 
of the loose stones along the traclv, their value, and the profits he would hâve 
realized if he had been permitted to put them in the form of masonry, and 
asked to recover $865.64 and interest. In the second count he pleaded the 
contract, and the refusai of the company to permit him to coustnict the 
masonry for the bridges and culverts between Clinton and Lisbon, which had 
not been built in October, 1881, and sought to recover $8,000, which he averred 
he would hâve gained if he had been permitted to complète this masonry un- 
der his contract. The company answered that it admitted that it had used 
some of the stones left along the track by plaintifï In error, and that it was 
liable for their value, but questioned the quantity and value alleged in the 
pétition of the plaintiff, and denied that he was entitled to lay them up in 
masonry under the contract, or that he would hâve made any profit by so 
doing, if he had laid them. A verdict and judgment in favor of the plain- 
tiff were rendered upon the first count of the pétition, and no question con- 
cerning this resuit is presented to this court. In answer to the second count 
of the pétition, the company pleaded the receipt and release of October 19, 
1891, and alleged that it evidenced a cancellation of the contract, and a com- 
plète settlement and release of ail liability of the company under it, except 
its liability for the loose stones along the track which It had subsequentîy 
used. The plaintiff replied that before and at the time the release was signed 
there was a paroi agreement between the parties that the company waived 
its right to wlthhold the 10 per cent, until the completion of the contract; that 
the final estimate was not final; that the contract was not canceled thereby, 
but was to continue in force; that the plaintiff was to continue to perform 
it at some future time; and that, although the release reads that the $9,- 
362.23 was received in payment and discharge of ail claims and liabilities of 
the company under the contract, yet that was not the fact. In support of 
the averments of this reply, the plaintiff testified, over the objections of the 
company, that, before and at about the time the final estimate and release 
was made, he had a conversation with Mr. Blunt, the chief engineet; of the 
défendant in error, in which the latter said to him that the président of the 
company was going to discontinue work for the présent, and he could not 
tell how long it would be before the work would be resumed; that, as the 
duration of the suspension of the work was so Indeflnite, it would not be fair 
for the company to retain the 10 per cent., and he wotdd put it in his voucher; 
that the stone on the right of way would go into his next estimate when he 
built it Into the masonry; that he would allow him to take his tools from 
the right of way of the railroad, to repair them, but that he wanted him to 
hold himself in readiness to build again; and that he agreed and promised to 
do eo. He also testified that no conversation was had about ending the con- 
tract; that he never received any considération for the release, except the 
money due to him upon his work, and that, when it was presented to him 
for his signature, he objected to its form, and Mr. Blunt assured him that it 
was the company's gênerai form of receipt, that it meant nothing but the 
work built up to that time, that it had no référence to the future; and that 
It was upon that understandlng that he signed it. At the conclusion of the 
trial, the court struck out this oral testimony, on the ground that it contra- 
dlcted the wrltten contracts of the parties, and Instructed the jury to return 
a verdict for the company on the second count of the pétition. This is the 
rullng which Is challenged by the writ of error in this case. 

Charles A. Clark (James W. Clark, on the brief), for plaintiff in 
error. 

F. F. Dawley and C. E. Wheeler (N. M. Hubbard and N. M. Hub- 
bard, Jr., on the brief), for défendant in error. 
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Bef ore ÇALDWELL, SANBGEN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge (after stating the facts as above). A 
written contract is the highest évidence of the terms of the agree- 
ment between the parties to it, and, when those terms are clear and 
unambiguous, they cannot be contradicted or modifled by paroi évi- 
dence of the statements of the parties in the previous oral negotia- 
tions which led to it. In view of this rule,it becomes the dutyof every 
contracting party to see to it that every agreement to which he puts 
his signature fairly and fuUy expresses the terms of his contract. 
He owes this duty to the party with whom he agrées, because the 
latter invariably pays his money or shapes his action in reliance upon 
the express terms of the agreement. If he fails to discharge this 
duty, his failure is the resuit of his cvi^n négligence ; and he is, and 
ought to be, estopped thereby from showing that the terms of his 
contract were other than those expressed in the writing. Railv^ay 
Co. V. Bellivi'ith, 83 Fed. 437, 440, 28 C. C. A. 358, 361, and 55 U. S. 
App. 113, 119. 

The real issue in the case at hand was v^rhether or net the contract 
of July, 1890, ceased to be executory, and became executed, on 
October 19, 1891, vs^hen the release of that date was made and deliv- 
ered. The daim of the company was that, by the express terms of 
the written agreements, it did become executed; and the conten- 
tion of the plaintifï was that, in view of the terms of the contracts, 
and the oral testimony he produced, it remained executory. The 
contract of July, 1890, expressly provided that 10 per cent, of the 
amounts earned by the plaintiff under it should be retained by the 
company until the &aa.'[ eompletion of tlie work embraced in it, 
and that then ail sums due to the plaintiff should be fully paid, and 
the contract should be considered canceled. In other words, it pro- 
vided 'that the payment of the 10 per cent., and of ail other sums 
due under the contract, should cancel the agreement, and évidence 
its eompletion. On October 19, 1891, after the plaintiff had suspend- 
ed work the second time, he accepted the final estimate of, and pay- 
ment for, ali the work he had completed under the contract, includ- 
ing the 10 per eent. which was to be paid only when the contract was 
performed and canceled, and executed a receipt for $9,362.23, the bal- 
ance due him on this basis, "in full payment for work done and for 
material and supplies furnished under a contract between the said 
railway company and the undersigned, dated the 15th day of JuJy. 
A. D. 1890, for masonry for bridges for 2nd track from Clinton to 
Lisbon, lowa, and which is in full satisfaction, payment, and dis- 
charge of ail claims on account of the work, supplies, or materials 
mentioned in said contract, and for ail liabilities of said railway 
company in any manner krising or growing out of said contract." À 
final estimate, with a receipt and release at the foot of it, is the usual 
évidence of the completed exécution of an agreement. This con- 
tract expressly provided that full payment for ail the work and labor 
under it should cancel the agreement, and the plaintifï accepted 
full payment, and signed and delivered the final estimate and the 
complète release. How, then, does he seek to escape from the estop- 
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pel of thèse writings? He endeavors to do so in tbree ways: By 
testimony of the oral statements of Blunt, the engineer of tlie Com- 
pany, before and at the time when the release was made; by testi- 
naony that there was no considération for the release; and by con- 
struction of the contracts. 

Laying aside for the moment the question of considération, the 
paroi évidence upon which the plaintiff relies consists of testimony 
of the oral statements of Mr. Blunt prier to the exécution of the 
release, and of his interprétation of its meaning when it was signed. 
The former tends to establish a paroi agreement made before the 
release was executed, and while negotiations for it were progressing, 
to the efEect that the payment in full for the work donc under the 
contract, including the 10 per cent, should not cancel the original 
agreement, and évidence its complète exécution, as it provided; that 
the final estimate wliich Green signed should not be a final estimate, 
but an intermediate one; and that, in essential particulars, the légal 
eiïect of the transaction should be contrary to that evidenced by 
the writings. No rule or principle of law occurs to us under wliich 
this testimony could hâve been admissible. It flies in the teeth of 
the rule that paroi évidence cannot be received to contradict or 
modify written contracts, and of the conclusive presumption that 
the whole engagement of the parties, and the manner and extent of 
their undertaking, are expressed in their written agreements. Mc- 
Kinlev v. Williams, 74 Fed. 94, 101, 20 C. C. A. 312, 310, and 36 U. 
S. App. 749, 761; Thompson v. Libby, 34 Minn. 374. 377, 26 N. W. 
1; Wilson v. Eauch Co., 73 Fed. 994, 999, 20 C. C. A. 244, 249, and 
36 U. S. App. 634, 643. The testimony as to Blunt's interprétation 
of the release was equally objectionable. It was when Clreen was 
about to sign it that Blunt told him that it did not mean what it 
plainly read, that it covered nothing but the work up to that time, 
and that it had no référence to the future, when it expressly pro- 
vided that he received the money in full payment and discharge of ail 
work and materials mentioned in the contract, and of ail liability of 
the railway company in any manner arising thereunder. The ques- 
tion which this évidence présents has been repeatedly considered and 
decided by this court, and our conclusion upon it has been embodied 
in this rule: 

"No représentation, promise, or agreement made or opinion expressed in tlie 
préviens paroi negotiations as to tlie terms or légal effect of tlie resulting writ- 
ten agreement can be permitted to prevail, elther at law or in equlty, over the 
plain provisions and just interprétation of tlie contract, in the absence of some 
artifice or fraud which concealed its terms, and prevented the complainant 
from reading it." 

The reason for this rule is stated, many authorities in support 
of it are cited, and some of them are reviewed, in Insurance Co. v. 
McMaster, 87 Fed. 63, 68-72, 30 0. C. A. 532, 538-340, and 57 U. S. 
App. 638, and it is useless to repeat them hère. 

Turning now to the argument of counsel for the plaintiff in error 
upon the question of considération, their contention is that the only 
considération for the release of the liability of the company to pay 
for the work and labor done after October 19, 1891, was the fact 
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thàt the 10 per cent of the amount already earned was paid beforo 
it was due; that it is always compétent to prove by paroi that a 
contract had no considération to support it; that the company had 
the power to walve its right to retain this 10 per cent, until the 
contract was completed; that the plaintiflf testifled that it did so 
before the release was made; that he received no considération for 
the release, except the payment for the work he had actually done, 
and the materials he had actually furnished, under the contract; 
and that this évidence establishes the want of any considération 
for the release. In support of thi^ position, much reliance is placed 
upon the case of Association v. Wickham, 141 U. S. 564, 580, 12 Sup. 
et* 84. In that case the détendants, who were the owners of a 
vessel, had two claims against the insurance companies, of about 
$15,000 each, — ^one for damages to the vessel by fire» and the other 
for the cost of raising and saving her cargo after she had been scut- 
tled and sunk to stop the are. Eaeh claim was in existence, was 
knbwn to'both parties, and was just and incontestable. The com- 
panies adjusted the first claim, paid it 55 days before it was due, and 
took receipts which by their terms released them from ail liability 
under their policies. There was testimony that before the pay- 
ment was made the companies waived their right to retain the 
amount owing on the first claim until it was due; and the trial 
court instructed the jury that, if the prepayment of the amount ow- 
ing on this claim was understood to be the considération for the 
release of ail claims, it was sufficient to sustain it, but that otherwise 
it was not. The suprême court invoked the rule that the payment 
of a part of an entire debt which is conceded or shown to be owing 
is no considération for the release of the part not paid; declared that 
the payment of |15,364.78, which was the exact amount of the first 
claim as adjusted, constituted no considération for the release of 
the second claim of $15,000, which was justly owing; held that the 
insurance companies might lawfully waive tlaeir right to retain the 
$15,364.78 until it became due, and. that, if they did so before the 
release was made or agreed upon, there was no considération for the 
satisfaction of the second claim; and sustained the charge of the 
court below. There is a marked distinction between that case and 
the one in hand. In the Wickham Case there were two debts in ex- 
istence, established and known, and the payment of one was no con- 
sidération for the release of the other. In this case there was but 
one debt in existence, and that was paid in full. There was no other 
debt owing or due, and there was no knowledge on the part of either 
party that there ever would be one. The final estimate and receipt 
in the case at bar did not, in addition to the satisfaction of the debt 
actually owing, release or dischàrge another existing debt, but sim- 
ply evidenced the agreement of the parties that no such debt should 
ever be incurred under the contract. Moreovér, while we concède 
that the nature of the considération for a contract, or the fact that 
there was no considération, may be proved by paroi, we are unwilling 
to adopt as a gênerai rule the proposition that, where a single con- 
sidération is paid for a eontract which con tains several covenants 
or provisions, one may admit the reOeipt of the eûtire considération, 
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and then escape from any of the provisions which seem burdensome 
to him by testifying that the considération was not paid on account 
of tbose provisions, but on account of others which are less trouble- 
some to him. The conclusive answer, however, to the contention of 
counsel for the plaintifï in error upon this question of considération, 
is this: The real considération for the agreement that the contract 
of July, 1890, became executed and functus offlcio on October 19, 
1891, inhered in the original contract itself. That contract was 
valid and binding upon both the parties to it. It was supported by 
their mutual promises, and one of the covenants which it contained 
was that when the 10 per cent., and ail the sums due under the con- 
tract, were fully paid, it should be considered canceled. They were 
fully paid, and by that payment itself, without more, the contract 
became executed, by its very terms. Not only this, but by the provi- 
sions of the final estimate and release of October 19, 1891, the parties 
agreed with each other that thèse sums were fully paid, and that the 
Company was released from ail liability under the original agree- 
ment. The payment of this money and the acceptance of this release 
by the company absolved Green from ail obligations of further 
performance of the contract, as fully as it released the company from 
its undertaking to employ him. The resuit is that the mutual prom- 
ises of the original contract and the mutual releases of the agree- 
ment of October 19, 1891, proA'ide ample considération for both 
agreements, without regard to the question whether or not the $9,- 
362.23 was paid before it was due. 

But it is insisted that, under the true construction of the release 
itself, it must be conflned in its efîect to a satisfaction of plaintiff's 
claim for the spécifie work and labor described in it, and that it 
cannot hâve the effect of an agreement that the contract is executed. 
The familiar rules that the court may place itself in the situation of 
the parties at the time the contract was made, and then, in view of 
ail the circumstances surrounding them, endeavor to ascertain the 
true meaning of their agreement ; that, if its interprétation is doubt- 
ful, it should be construed more strongly against the party who pre- 
pared it; that, if it is ambigu ous, the practical interprétation of the 
parties should prevail ; that, where there is a oarticular récital f ol- 
lowed by gênerai words in a release, the latter are qualifled by the 
particular récital; and that a release does not apply to claims of 
which the parties had no knowledge when it was made, — are in- 
voked, and a learned and persuasive argument in support of the view 
of the counsel for plaintiff in error is presented under each rule. 
There are two reasons why the rules that the gênerai words of a 
release are qualifled by a particular récital, and that a release does 
not cover claims of which the parties had no knowledge, ought not to 
be applied to the agreements under considération: One is that the 
original agreement on this subject, as we bave attempted to show, 
is found in the contract of July, 1890, and the final estimate and re- 
lease is but the agreed évidence that the contract lias become functus 
offlcio, and that it is executed and canceled. The other is that the 
existence of the contract, and the question whether or not it was 
then completed and canceled, or continuing and executory, were 
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necessai'ily and actually in the minds of the parties when the re- 
leasè was signed. Tliis appears from the terms of the release itself, 
as well as from the testimony of Green that he objected td those 
t'ériQs when he signed it. This release is not of the character of that 
quoted in Eailway Co. v. Artist, 60 Fed. 365, 9 G. G. A. 14, 16, and 19 
U. 8. App. 612, in which it was held that a release of a claim lor 
damages on account of injuries to the person from a collision with 
a railrôàd car which was speciflcally described, and also "from ail 
manner of actions, causes of action, claims, and demands whatso- 
ever, from the beginning of the world to this day," did not cover 
a cause of action for malpractice, which was unknown to both par- 
ties when it was signed. The final estimate and release in this case 
is the customary eTidence of the complète exécution of a construction 
cqntract. The full payment which it acknowledged was the very 
fact which, by the terms of the contract itself, the parties had agreed 
should évidence its complète exécution, and effect its cancellation. 
The release which acknowledged this payment was denominated the 
"final estimate." It recited the contract, and the receipt of ail that 
was due under it, and then declared that the receipt of this $9,- 
362.23 was "in full satisfaction, payment, and discharge of ail claims 
on account of the work, supplies, or materials mentioned in said 
contract, and for ail liabilities of said railway company in any man- 
ner arising or growing out of said contract." Thus, the spécifie ques- 
tion whether the contract was thereafter executory or executed was 
specified and determined by the final estimate and agreement pro- 
vided for by the original contract, and not by the mère gênerai 
words of the release. No good purpose would be served by extending 
this opinion to review other gênerai and familiar rules of construo 
tion. Such rules are helpful to ascertain the true interprétation 
of contracts whose terms are doubtful or ambiguous, but they cannot 
be permitted to abrogate those whose provisions are clear and cer- 
tain. It is sufiicient tO' say that a careful considération of the agree- 
ments of the parties to this suit, in the light of thèse rules and of 
the circumstances under which the agreements were made, has failed 
to convince us that there was any error in the décision of the trial 
court that they disclose a binding written contract between the par- 
ties, unassailable by the paroi évidence ofEered, to the effect that 
the agreement of July, 1890, was executed and became functus of- 
ficio on October 19, 1891, when the final estimate, receipt, and release 
were signed and delivered. In view of this conclusion, ail the al- 
leged errdrs which we hâve not considered become immaterial, and 
the judgment below must be afflrmed. It is so ordered. 
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HANDFORD et al. t. TJXITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. February 27, 1899.) 

No. 1,105. 

United St.^tbs— Action to Rbcovek Loes. 

Where tlie United States claims the ownership of logs in the poiïsessioii 
of another on tlie ground tliat tliey were eut from government land, its 
remedy, lilie tliat of an individual, is by an action of replevin or trespass. 
It cannot seize tlie logs from one having tiiem in liis possession, and, by 
filing a libel against them, cast upon him tlie burden of proving liis own- 
ersliip; and a district court is without Jurisdiction of sucli a procecding. 

In Error to the District Caurt oî the United States for the Eastern 
District of Arkansas. 

Morris M. Cohn (J. C. Yancey, Robert Neil, and J. W. Butler, on 
the brief), for plaintiffs in error. 

H. F. Auten and Jacob Trieber, for the United States. 
BeforeCALDWELL.SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. C. R. Handford and J. S. Handford, 
the plaintiffs in error, purchased and had in their actual possession 
in their dock at Batesville, Ark., a raft of cedar logs. A person de- 
scribed as "a spécial agent of the gênerai land office of the United 
States" appeared in Batesville, and seized the logs, took them out of 
the possession of the plaintiffs in error, and turned them over to the 
United States marshal for the district; and thereupon the United 
States district attorney for the district filed in the court below the 
foUowing information : 

"In the District Court of the United States for the Northern Division of the 
Eastern District of Arlcansas. 
"The United States vs. Two Rafts of Timber. 
"Cornes the TJnited States, by Jacob Trietier and H. F. Auten, its attomeys, 
and informs the court that on the 21st day of April, 1898, at Batesville, in the 
district and division aforesald, the spécial agent of the gênerai land office 
of the United States seized and took into his possession for and in behalf 
of the United States, in pursuance of and obédience to the instructions of the 
honorable secretary of the interior of the United States, one raft of cedar 
timber, consisting of sixty-three sticks, of the value of ninety dollars, and that 
.sald agent turned the same over to the United States marshal for said dis- 
trict, who has since that tlme been, and is now, in possession thereof, by 
virtue of said seizure and of his office. The United States further informs 
the court that said timber so seized is the property of the United States, hav- 
ing been unlawfully eut from the lands of the United States, in violation of 
the statutes in such case made and provided. Wherefore the United State.s 
prays that monition Issue to the marshal requiring him to glve notice of said 
seizure to ail persons who clalm to bave any rigùt or interest in said timber. 
to the end that they may intervene herein, and that said property be adjudged 
the property of the United States, and for such further and other relief as it 
may be legaJly entitled to. Jacob ïi-ieber, 

"H. F. Auten, 

"U. S. Attorneys." 

In pursuance of an order of the.court, notice of this proceeding was 
given by publication in a newspaper. The plaintiffs in error ap- 
peared, and prayed to be made parties défendant. This prayer was 
92 ¥.~5(i 
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denied, and thereupon, under protest, they put in a claim and answer, 
aileging that they were tlie ôwners of the logs. The logs were deliv- 
ered to the: claimants on stipulation, given under like protest, to pay 
their value or return them in case they were adjudged to be the prop- 
«rty of the United States. The cause was tried before the court, who 
found that, "the burden of proofbeing on the interyeners," the logs 
>vere the property of the United States, and decreed accordingly. 
The clause of the decree that "the burden of the proof being on the 
înterveners" is explained by the record and briefs in this way: It 
seems that on the Upper White river, in a broken and sparsely settled 
région, thére are extensive forests of cedar trees. Some of the land 
upon which thèse trees grow belongs to the United States, and some 
to individuals. Cedar logs are eut in that région, and floated down 
White river to IJatesville, vt'here they are sold to plaintiiïs in error. 
and otherSj who are dealers in that kind of timber. It will be per- 
ceived at a glance that it would probâbly be quite difficult to prove 
that cedar logs found at Batesville were eut from the lands of the 
United States in the région mentioned. The governnaent sought to 
escape this burden by seizing and taking them ont of the possession 
of the plaintifls in error, and flling the libel we hâve set out. It was 
a^sumed that by such proceedings the presumption that the logs 
were the property of the plaintiffs in error arising from their posses- 
sion of them would be gotten rid of, and that after the seizure the 
presumption would be that they were the property of the United 
States, and that in any suit or action between the United States and 
the plaintifEs in error touching the ownership of the logs the burden 
of proof would rest on the plaintiffs in error to prove, not merely that 
they were in the actual and peaceable possession of the logs when 
Ihe governnient agent seized them, but that the logs were not eut 
on government land. It is needless to say that the seizure of the 
logs had no sudi effect. The logs were not seized for a violation 
of, the navigation or revenue or other laws of the United States pro 
viding for the seizure, forfeiture, and condemnation of property, and 
therefore section 909 of the Revised Statutes of the United States, 
tmd the presunjpitions arising in the class of cases mentioned, hâve 
no application to this case. A suit by the government to recover 
timber eut on. the public lands, or its value, "is not a suit to recover 
a penalty, or to impose a punishment, or to déclare a forfeiture." 
Stone T. U. S., 167 U. S, 178, 187, 17 Sup. Ot. 778, 781. The govern- 
ment claims to be the o^nçv of the logs because they were eut on 
-government land. Thie gqvernment's ownership of the logs derived in 
this way is not différent from ownership acquired in any other way. 
■The title of the government to the logs grown on the land of an 
individilal, and purchased by it, is pi^ecisely the same that it is to 
logs gttwn on its own land; and if one should wrongfully take the 
logs of the government, purchased from the owner on whose land 
they grew, or wrongfully eut and remove logs from the land of the 
government, the remedy in either case is by an action of trespass or 
l'epleyjjii. The case is not différent in. its légal aspects from what it 
wQuId bave been if the government agent had gone into the private 
résidence of the plaintifls in error, and seized and carried off their 
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furniture on tlie claim that it was made out of timber eut on govern- 
ment land, for "the timber at ail stages of the conversion" remains 
the property of the owner. Wooden-Ware Co. v. U. S., 106 U. S. 432, 
1 Sup. et. 398. The right to seize and the légal conséquences of the 
seizure would be the same. There is no higher or différent right ta 
seize logs eut from government land under existing laws than there is 
to seize any other kind of personal property which it is claiuied the 
government owns. It is true that a priyate person may retake his 
Personal property where it can be done without endangering the put- 
lic peace. The government has this right also, but to no other or 
further extent, and with no différent légal conséquences, than in the 
case of a private person. Such extrajudidal redress, whether by the 
government or a private person, does iiot aft'ect the title to the prop- 
erty seized, or deprive the person from whose possession it was taken 
of any légal right or presumption. Where the property is thus taken 
by one person out of the possession of another under claim of owner- 
ship, and that ownership is judicially challenged by the person from 
whose possession the property was taken, the burden of proof is cast 
upon the taker to prove his ownership whenever it is shown he took 
the property from the possession of the plaintiff. And this rule ap- 
plies to the government as well as to a private person. If the gov- 
ernment could be sued, the plaintifîs in error niiglit hâve replevied the 
logs, and in that suit proof of their prior possession would hâve made 
a prima facie case upon which they would hâve been entitled to 
a verdict in the absence of countervailing testimony; and in any suit 
brought by the government in any form touching the ownership 
of the logs the same rule would obtain. In the brief âled on behalf of 
the plaintiff it is said: "The government, when it brought this action, 
came into court with the property in its possession, and with the légal 
presumption that its possession was rightful;" but this légal presump- 
tion that the possession of the government was rightful was dissi- 
pated the moment it was shown that that possession was acquired by 
taking the logs out of the possession of the plaintiffs in error on a mère 
claim of ownership. It is further said in the same brief: "It [the 
government] brought the property into court simply to allow any per- 
son having, or claiming to hâve, any right, title, or interest in the prop- 
erty, to come in, and make their claim, and establish the same by 
proof." But there is no law warranting any such proceeding. As- 
suming the government to be the owner of the logs, as it claimed to 
be when it seized them, the government is, by this proceeding, libeling 
its own property, which is a proceeding entirely unknown to the law. 
It is extremely clear that the district court had no jurisdiction of this 
anomalous case, and that ail its proceedings are void. Gastrel v. 
Cypress Raft, 2 Woods, 213, Fed Cas. No. 5,266. "Undoubtedly, 
though not an inferior court, the district court is one of limited juris- 
diction, and that it has jurisdiction of the particular case which it at- 
tempts to adjudicate must always appear. * * * A party cannot, 
by consent, confer jurisdiction where none would exist without it." 
Confiscation Cases, 20 Wall. 92, 107, 108. "It needs no citation of 
authorities to show that the mère consent of parties cannot confer 
upon a court of the United States the jurisdiction to hear and décide 
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a ca^e. If this were once Gonceded^ the fédéral courts would become. 
the common resort of persons who hâve no right, either under the con- 
stitution or the laws of the United States, to litigate in those courts." 
People's Bank v. Calhoun, 102 U. S. 256. The disposition of the case 
wMch is rendered necessary leaves the logs in the possession of the 
p]aintiiÎ8 in error. The appropriate remedy, and, indeed, the only 
mode of proceeding, by which the question of ownership to thèse logs 
can be judicially determined, is by an action of replevin or a suit for 
their value; The seizure by the government of the logs upon a claini 
of title leaves the question of ownership undetermined and indeter 
minable, for, the government being in possession of the logs, claiming 
to be the owner, can bring no action for the logs or their value, and 
no action for the logs or their value can be brought against the gov- 
ernment, sO that the ownership vaxmt remain forever unsettled. The 
judgment of the district court is reversed, and the case remanded, 
with instructions to dismiss the same for want of jurisdiction. 



BAIRD y. EEILLY. 

(Circuit Court of Appeals, Second Circuit. January 25, 1899.) 

No. 46. 

1. Master and Sbbvant— rNSAPB Plack to Work— Liabtltty of Master. 

There is an iniplied contraet on tlie part of a master tliat he will see 
to Jt tbat tlie place wliere liis employé is required to work is reasonably 
safe, and thls obligation Is not satisfied by devolving it on a subordi- 
nate; but if the place is originally safe, but becomes unsafe dviriug its 
use by the servants through the négligence of a fellow servant, sueh 
fact is a défense to an action against the master for an injury resulting. 

2. Evidence— HospitaIj Recoud. 

A hospital record, containing remarks regarding a patient entered there- 
on by a- nurse, is not compétent évidence to prove the facts therein stated. 

In Error to the Circuit Court of the United States for the Southern 
District ofK^éw York. 

J. Woplsey Shepard, for plaintiff in error. 
H. C. Smyth, for défendant in error. 

Bef ore WALLACE and SHIPMAIN, Circuit Judges. 

PER CURIAM. This is an action for négligence, brought to re- 
cover for injuries received by the plaintiff. while in the employ of 
the défendant, by the eaving in of a trench. The défendant, under 
a contraet with the city of New York, was laying a System of w;iter 
pipes in one of the streets; and for that purpose had caused a trench 
to be made, about ten feet deep and five or six feet wide. The plairi- 
tifE had nothing to do with cutting the trench, which had been going' 
on for several weeks, but was one of a gang of men sent into it, after 
it had been eut, to lay the pipes upon the bottom. There was évi- 
dence upon the trial tending to show that, at that part of the trendi 
which caved in, it had been eut through soil which in places was 
loose and soft. A steam engine and derrick, weighing about 20 tons, 
mbunted upon a f our-wheel platf orm straddling the trench, had been 
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used in the progross of tlie woik over tlie place wliich caved in for 
several dajs previously. A comportent foreman was in charge of the 
gênerai work for the défendant, and he had been provided with ail 
the necessary materials and appliances for protecting the side walls 
of the trench, but had not used them at that part of the work, be- 
cause, in his judgment, it was not necessary. Error is assigned of the 
refusai of the trial judge to direct a verdict for the défendant, of his 
refusai to instruct the jury as requested on the part of the défend- 
ant, and of varions rulings upon the trial in respect to the évidence. 

The case was submitted to the jury by the trial judge upon instruc- 
tions which accurately and adecjuately stated the rules of law applica- 
ble to the controversy, and presented the real questions of fact which 
the jury were called upon to décide. As there were questions of fact, 
which could not properly hâve been taken from the considération of 
the jury, his refusai to direct a verdict was plainly right, and does 
not merit discussion. The request to instruct the jury, which he 
refused, was, in substance, that if they found from the évidence that 
the défendant had selected a foreman who was compétent to take 
charge of the work, and had given him proper instructions, and if 
the cave-in occurred by reason of the forenian's subséquent neglect 
to shore up the trench, the neglect, if there was any, which caused 
the accident, was that of a co-servant of the i)laintiff, and the défend- 
ant was not responsible. An employer is not relieved from responsi- 
bility to an employé, who has been injured in conséquence of his 
failure to make the working place reasonably safe, by proof that \m 
emplojed a compétent superintendent or foreman, supplied liim with 
necessary appliaiu-es, and gave him ail needful instructions for the 
purpose. He cannot escaj)e responsibility by delegating his duty in 
this behalf to anoTher, because it is his inq^lied contract with the 
employé that he will see to it that the working place is reasonably 
safe, in view of the character of the work to be performed; and this 
obligation is not satislied by devolving it upon a subordinate. Wheii, 
hovi'ever, it appears that the working place originally, and when the 
employé was sent to do the work there, was reasonably safe, but 
became unsafe at the particular time of the accident by causes that 
could not hâve been anticipated, by exigencies created in carrying 
out the détails of the work, or by the neglect of a fellow servant, a 
différent rule is applicable. The employer's obligation towards an 
employé does not oblige him to keep the working place in a safe 
condition at every moment of the work, so far as its safety dépends 
upon the due performance of their work by the fellow servants of the 
employé. Armonr v. Hahn, 111 TJ. S. ?,W,, 4 Sup. ("t. 43.3; Perrj' v. 
Rogers, 157 X. Y. 251, 51 N. E. 1021. The question of fact hère is 
exhibited by an excerpt from the charge of the trial judge, as fol- 
lows: 

"Tlie tlieory of the plaintiff is tliat the trench in whieli the défendant set 
the plaintiff: to do the work was not a reasonably safe place for him to work 
in, or, in other words, that the master had not been reasonably careful and 
prudent in proteetiuj; that trench against accidents which miglit be expected 
to occur. It does not need any évidence to tell ns that for a sliglit excavation 
in the ground, with perfectly hard banks, it is wholly uunecessary to do 
■ânytiiiug except to eut your trench; nor do we need any évidence to tell us 
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that if we go down far enough, and tlie side walls are sufflclently soft, the 
time wlll corne when they are likely to cave in, unless stiored. In tlje case 
of those two extrêmes, we need no expérience to inf orm us about it. The 
questioti hère arises as to the situation betvveen those two extrêmes. When 
does the tlme arrive when the trench will jiçed to lie sheet-piled,— shored up? 
And was this trench in such a condition ttiat. In the exercise of reasonable 
prudence, the défendant should hâve protected It by shorlng?" 

Assuming the évidence about the character of the soil to be tnie, 
the facts justified the jury in flndijig that in the absence of shoring 
or sheet-piling, such as it was customary to u^e when water pipes 
were being laid in the city of New York in trenches of depth, the 
working place to which the défendant was sent was not a reasonably 
safe one. There was no évidence tending to show that it became 
unsaf e after he was sent there, and it would theref ore hâve been error 
to hâve granted the instruction requested. 

We hâve examined the exceptions tp the rulings of the trial judge 
upon évidence, of which error is assigned, and find no error. It was 
proper to admit testimony showing that it was usual, when construct- 
ing similar works in the streets of New York, to protect the trenches 
from oaving in by putting in sheet plank and braces. It was proper 
to exclude from the considération of the jury that part of the hospital 
record which consisted of the remarks of the nurse who attended the 
plaintifl. If she had béen called as a witness, this part of the record 
might hâve been compétent for use by her to refresh her memory. It 
was not compétent as indépendant e\adence of the truth of the state- 
ments. 

While we are not satisfled with the conclusions reached by the jury 
in this case, there was évidence to support them, and we can flnd no 
reason for reversing the judgment. It is accordingly afiQrmed. 



In re BUNTROCK CLOTHING CO. 

(District Court, N. D. lowa, B. D. March 29, 1899.) 

Bankkuptct— Possession of Property — Mortgagee. 

Where Personal property, scheduled as part of the assets of a bankrupt, 
passed Into the possession of creditors holding mortgages thereon, before 
the commencement of the proeeedings in bankruptcy, and is held by them 
as such mortgagees, they cannot be; ordered to surrender such property 
to the trustée in bankruptcy, on his pétition, in a summary proceeding in 
the court pf bankruptcy. Yeatman V. Institution, 95 TJ. S. 764, followed. 

In Bankruptcy. Submitted on eertiflcate of référée. 

F. F. Swale, for trustée. 

W. J. Springer, for mortgagees. 

SHIRAS, District Judge. From the report of the référée in this 
case it appears that on the 13th day of December, 1898, the Bunt- 
rock Clothing Company, upon the pétition of creditors, was adjudged 
to be bankrupt, and on the 22d day of December it flled a schedule 
of assets, consisting, mainly, of a stock of clothing and f umishing 
goods valued at |8,000. It further appears that on the 31st of Au- 
gust, 1898, the bankrupt Arm executed a chattel mortgage on the 
stock of goods to W. J. Springer, as trustée, to çecure certain debts, 
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alleged to be due and named in the mortgage, and on the same date 
executed another cliattel mortgage to Shaffer Bros, to secure pay- 
ment of certain notes lield by them, and the niortgagees took posses- 
sion of the property thus mortgaged before the initiation of tlie pro- 
ceedings in bankruptcy. Upon the appointment of the trustée, he, 
under the instructions of the référée, demanded f rom W. J. Springer 
and Shaflfer Bros, the delivery to him of the property included in the 
schedules flled by the bankrupt, and upon their refusai to yield up 
possession thereof he obtained from the référée the issuance of an 
order directing them to show cause why they did not deliver pos- 
session of the property to the trustée. In response to this order the 
mortgagees set forth in writing the fact that they were in posses- 
sion of the property under the mortgages above described, and that 
the référée in bankruptcy, and this court sitting in bankruptcy, had 
not jurisdiction in the premises, and could not, in this summary 
mode, compel them to yield up possession of the mortgaged property 
to the trustée, and that the only remedy on part of the trustée was 
to bring suit in the proper state court for the possession of the prop- 
erty or its value. Upon a hearing before the référée, it was held 
by him that the trustée was entitled to the immédiate possession of 
the property as part of the estate of the bankrupt flrm, and an or- 
der was thereupon issued to tlie trustée, directing him to take pos- 
session of the property and to deal with the same according to law. 
The mortgagees excepting to this ruling, the matter bas been cer- 
tified up for review to this court, and thus is presented the question 
whether the court in bankruptcy can compel, by summary proceed- 
ings, the delivery to the trustée of property, forming part of the es- 
tate of a bankrupt, which is in possession of third parties, and which 
is held by them for their own beneflt, and not merely as the agents 
or servants of the bankrupt. 

This gênerai question, under the provisions of the act of 18G7, was 
considered by the suprême court in the case of Yeatman v. Insti- 
tution, 95 U. S. 764, in which was involved the right to the posses- 
sion of certain certificates of indebtedness issued by the state of 
Louisiana, which formed part of the property of the flrm of O'Fallon 
& Hatch, who had been declared to be bankrupts. Thèse certificates 
were pledged by the flrm, before the initiation of proceedings in 
bankruptcy, as security for a debt due the New Orléans Savings In- 
stitution, and upon the appointment of the assignée in bankruptcy 
he demanded the surrender to him of the certificates, and upon the 
refusai to deliver up the same the assignée sued the savings insti- 
tution for the value thereof. The suprême court held that the suit 
l'or wrongful conversion could not be maintained, and ruled that 
if the pledge was in fraud of the bankrupt act, and consequently 
void, the assignée might disregard the contract of pledge, and re- 
cover the property for the beneflt of creditors, but, if the contract of 
pledge was valid, then the assignée would not be entitled to the pos- 
session of the property until he had redeemed the same by payment 
of the debt due the pledgee; the court saying that: 

"If the assignée regardecl them [the certificates] as of greater value thaii 
the debt for which they had been pledged, or if the interest of creditors re- 



888 92 FEDERAL REPORTER. 

qnired prompt action, he had autbority, under the statute and tlie orders of 
coui't, to tender performance of the contract of pledge, or to discharge the 
debt for wliich the certiflcates were held. He had the right, perhaps, under 
the orders of the eotirt, to sell them, subjeet to the clalm of the défendant in 
errbr. If he desired a sale of them and a distrihution of the proeeeds, or if 
he doubted the valldity of the pledge, he could hâve Instituted an action 
agalnst the corporation in some court of compétent jurisdiction in Louisiana, 
and thereby obtained a judlcial détermination of the rights of the parties. 
But none of thèse obvions modes of ptoceeding were adopted. ïhe receiver 
and assignée seem to hâve acted throughout upon the theory that tliey had 
the right, immediately upon and by virtue of the adjudication in bankruptey, 
to assume control of ail property of every kind and description, wherever 
held, in which the bankrupt had an interest, without référence to the just 
possession of others, lawfuUy acquired prlor to the commencement of proceed- 
ings in bankruptey, or to the liens, incumbrances, or equitles which existed 
agalnst the property at the time of the adjudication In bankruptey. We hâve 
seen that suçh a theory is uusupported by law." ■ 

It seems to me that this ruling is applicable to the présent stat- 
ute, and that it is décisive of the questions certifled to the court for 
its opinion. The facts show that the stock of goods, forming part of 
the estate of the bankrupt firm, had passed into the possession of the 
mortgagees before the proceedings in bankruptey were instituted. 
As is said by the suprême court in the case just cited, if the trustée 
questions the validity of the mortgaeesi. he can attack the same by 
proper proceedings to that end, or he may redeem the property by 
payment of the mortgage liens, or in other ways may perhaps pro- 
tect the interests of creditors, but he cannot by summary proceed- 
ings compel the delivery of possession of property by third parties, 
who hold the same as mortgagees, and whose possession antedates 
the flling of the proceedings in bankruptey. 

It may be urged that the ruling of Judge Adams, of the Eastern 
district of Missouri, in Re Sievers, 91 Fed. 366, and which has been 
alHrmed by the court of appeals for this circuit (92 Fed. 325), is in 
principle opposed to the view now adYanced, in that it was therein 
held that property held by an assignée under a gênerai deed of as- 
signment for the beneflt of creditors could be reached in a summary 
way by an order from the court in bankruptey. In that case the 
assignée held possession for the beneflt of creditors, and not in his 
own right. The deed of assignment was in itself an act of bank- 
ruptey, and the facts showed that the parties interested in the prop- 
erty were the creditors of the bankrupt in whose behalf the pro- 
ceedings in bankruptey hàd been instituted, and no right of the 
assignée was intaded bytransferring the possession of the property 
from the assignée. The différence in the facts makes the ruling in 
that case inapplicable to the question presented on the record now 
before the court. 

For the reasons stated, I hold that the mortgagees cannot be com- 
pelled to yield up possession of the property in their hands, which 
passed itito their possession before the proceedings in bankruptey 
were begun, by an order entered in a summary proceeding of this 
character. 
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In re BECK. 

Ex parte O'CONNBLL. 

(District Court, S. D. lowa, B. D. February 9, 1899.) 

No. 706. 

1. Bankruptcy — .\ttohneys' Fées in Voi.untary Cases. 

Under Bankruptcy Act 1898, § 64, par. b, providing tliat "the debts to 
hâve priority and to be pald in full ont o£ bankrupt estâtes sliall be 
* * * one reasonable attorney's fee * * * to the bankrupt in vol- 
iintary cases as the court may allow," the allowance of such fee in a vol- 
untary case, and its amount, rest in the discrétion of the court. 

3. Samb. 

In a case of voluntary bankruptcy, an attorney's fee for légal services 
rendered to the bankrupt in preparing and filing the pétition and schedule, 
and during the proceedings, is not entitled to priority of payment ont of 
■ the estate, sucli services being for the benefit of the baukrupt himself, 
is a proceeding instituted by hiin for his own advantage; and a daim for 
such fee is ouly provable as a gênerai debt against the estate. But an 
allowance may be made to the attorney of the bankrupt for services of 
such a nature, and rendered under such circumstances, as to constitute 
a spécial benefit to the estate generally, as where the same were necessary 
to préserve the estate pending the appointaient of a trustée. 

3. Samb. 

In a case of voluntary bankruptcy, v^here the amount realized for credit- 
ors was about if200. and the amount of proved debts over Si;2,000, aud It 
appeared that, before the appointment of the trustée, the baukrupt's at- 
torney had made several trips to neighboring cities to attend to litigation 
in respect to pending attachments and attempted judgments against the 
bankrupt in the state courts, his services therein resulting in benefit to 
the estate, hdil, that $50 should be allowed to the attorney, and paid out of 
the estate, as compensation for such services and for his Personal expenses 
connected therewith: his claim for fées for légal services rendered to the 
bankrupt before tlie tiling of the pétition in bankruptcy and after the ap- 
pointment of the trustée being disallowed. 

In Bankruptcy. On application for allowance for attorney's fées. 
D. J. O'Connell, pro se. 

WOOLSON, District Judge. Tliis is a case of voluntary bank- 
ruptcy. So far as stated in the verified application for allowance of 
attorney's fées, the proceedings in bankruptcy herein hâve not been 
particularly différent from such cases generally. Upon présentation 
by counsel for the bankrupt of his application for allowance of |150 
to him as attorney for the bankrupt, I referred said application to 
La Monte Cowles, Esq., a référée in bankruptcy, for examination and 
report as to spécial facts in said order of référence enumerated. His 
report has been filed, as also statement of counsel for bankrupt, addi- 
tional to his application. In substance, the référée reports the estate 
as not yet closed, a part (but comparatively of small value) of the 
property being yet unsold. The value of the estate (not exempt from 
exécution) coming into the hands of the trustée was less than |500 
exclusive of the real estate, covered by mortgages for its full 
value. The amount thus far reali.^ed by the trustée is about |200, 
which will not be greatly increased by sale of property yet unsold. 
The unsecured daims fllcd in the estate amount to somewhat more 
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than |2,000. The services of attorpej- for banknipt. in and about the 
proceedings in bankruptcy, werè about siicli as ordinarily attend 
a case of voluntary bankruptcy, where there are no spécial contesta 
involved. No contests whatever seem to hâve been had in thèse 
proceedings. The attorney for the bankrupt, however, has, at the 
banlirupt's solicitation and before the appointment of the trustée, 
made several trips from Burlington to Mt. l'ieasant and to Keokuk, 
to attend to litigation regarding attachment suits instituted in the 
state courts, and as to attempted judgments against the banki-upt. 
The attorney also states that his attorney fee, as claimed, includes 
services for the bankrupt up to and including his discharge. The 
référée reports that, in his judgment, a reasonable fee for the serv- 
ices by attorney for the bankrupt from the beginning of bankruptcy 
proceedings up to and including the discharge of the bankrupt is flOO. 

The payment for which application is herein made is claimed to be 
authorized by clause 3 of paragraph b of section 64 of the présent 
bankruptcy statute. The heading of the section is, "Debts Which 
Hâve Priority." Paragraph b itemizes the order of payment (except 
as to taxes) of ail debts which, having priority, are to be paid in 
fnll ont of the bankrupt estate. The first item relates to cost of 
preserving estate after pétition flled; the second, to âling fées in 
involuntary cases; while the third item relates to "the costs of ad- 
ministration, including the fées and mileage payable to witnesses as 
now or hereafter provided by the laws of the United States, and one 
reasonable attorney's fee, for the professional services actually ren- 
dered, irrespective of the number of attorneys employed, to the 
petitioning creditors in involuntarj' cases, to the bankrupts in invol- 
untary cases while performing the duties herein prescribed, and to the 
bankrupt in voluntary cases as the court may allow." A fourth 
item relates to wages due workmen, servants, etc., eamed within three 
months, etc.; and a fifth item relates to debts owing to any person 
to which the laws of the state or of the United States give priority. 

The third item, above quoted, apparently provides for an attor- 
ney's fee to petitioning creditors, as well as to the bankrupt, in 
involuntary cases; while in voluntary cases there appears to be 
contemplated only a fee for the attorney for the bankrupt in cases 
where "the court may allow,"^that is, in the discrétion of the court. 
There seemsi to be good reason for this distinction. Tlie petitioning 
creditors, if successful in their attempt, reap no specially personal 
beneflt from their efforts. The estate is to be distributed among ail 
the allowed elaims, and the petitioning creditors only receive their 
proportionate share of amounts distributed. Their efforts are there- 
fore for the creditors genei-ally, and the proper expense attending 
same may well be laid as an expense on the gênerai estate, thus 
compelling each creditor to bear his proportionate share. The al- 
légea bankrupt, resisting his alleged insolyency or bankruptcy, and 
contesting for the possession and control of his property and the 
right to dispose of it, is entitled to hâve assistance of counsel in his 
efforts. Unless he has already arranged with counsel therefor, he 
must largely rely on obtaining from his property compensation for 
counsel. If his property pass into the hands of a trustée by reason of 
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his being adjudicated a bankrupt, Lis coiiiisel may hâve notliiiig 
available tvom which to make his fées ; and it seems proper that thé 
claiin of the attorney for the bankrupt for services in resisting in- 
voluntary proceedings should be regarded and paid as a prior daim, 
and net be required to be filed as a gênerai claim. If the alleged 
bankrupt shall pay money or transfer property to an attorney for 
services to be rendered in bankruptcy proceedings, the court may re- 
examine the transaction, and award any excess, above reasonable 
amount for such services, to the trustée for the beneât of the estate. 
Bankruptcy Act, § 60, par. d. 

The reasons underlying the provision (clause 3, par. b, § 64) above 
referred to for attorneys for alleged bankrupts in involuntary pro- 
ceedings hâve not the same force when applied to voluntary proceed- 
ings. In the involuntary cases there is generally a considérable 
amount of assets. Were it not so, there would be little inducement 
for placing the debtor in bankruptcy. The proceedings are begun 
with the intention of compelling application of the assets to payment 
of the debts. In voluntary cases, however, the instances are com- 
paratively rare where the assets are sufficient to atïord any con- 
sidérable dividend on the claims. Thus far, under the présent stat- 
ute, in this district at least, the assets hâve usually brought sub- 
stantially nothing towards payment of claims; and the inducement 
to the debtor to avail himself of the provisions of the statute with 
référence to voluntary bankruptcy is largely that, with his smallness 
of assets, he can wipe out a'iargeness of debts. Take the case now 
under considération: The assets in the hands of the trustée will net 
not much above |200, to apply on allowed claims exceeding $2,000. 
Hère would be little, if any, inducement for creditors to institute 
involuntary proceedings. However, as such inducement to creditors 
becomes less and less, the inducement to the insolvent to avail himself 
of voluntary proceedings increases accordingly. If, in the présent 
case, the claim of counsel (|150) for attorney's fées were allowed, there 
would be left little over |ôO for dividend purposes to creditors. Hence 
is apparent the différent bases on which attorney's fées for services 
on behalf of the bankrupt are considered in cases of voluntary and 
of involuntary bankruptcy. 

Under the former bankruptcy statute (section 28, Act 1867) légal 
services in preparing the pétition and schedules, and for advice in 
relation thereto, were held not to be a claim payable in full as a 
privileged debt or one having prioritj'. In re Hirschberg, 2 Ben. 
466, Fed. Cas. No. 6,530; In re Evans, Fed. Cas. No. 4,552; In re 
Eosenfeld, Fed. Cas. No. 12,057. An attorney is a gênerai creditor 
in respect to services rendered in the préparation of the pétition and 
schedules, and consultation therefor, and must prove his debt in the 
usual form, and take his dividend in concurrence with the other cred- 
itors of the bankrupt. In re Jaycox, 7 N. B. E. 140, Fed. Cas. No. 
7,239. In the same case it is further held that, in order to justify 
payment ont of the bankrupt's estate for légal services rendered to 
the bankrupt after adjudication of bankruptcy, and up to approval 
of choice of assignée, "it must be clearh' shown that the alleged 
services were properly and necessarily rendered, for the purpose of 
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beneflting or preserving the estate of tLe bauknipt, in tlie interest 
of the gênerai creditors, and iiot in tlie interest of any creditor or 
class of ereditors. It was the duty of the bankrupt to see that the 
property was preserved until the appointment of an assignée; and, 
if it was necèssary that other persons should render similar services, 
and the petitioners actually rendered valuable service in respect to 
the bankrupt's property, and to the advantage of the gênerai ered- 
itors, the extentand value and necessity of such services should be 
clearly established. In re Bigelow, Fed. Cas. No. 1,397." 

To my mind, the distinction made in the décision just quoted is 
applicable to the clause now under considération of the présent act. 
In cases of voluntary bankruptcy, generally, the services of the at- 
torney for the bankrupt, in counseling with the bankrupt and pre- 
paring and presenting his voluntary pétition for adjudication, are 
in the interest of the bankrupt, and are not services on behalf of 
the ereditors generally. So, after adjudication is had, his services, 
generally, are likewise for and in the interest of the bankrupt. It 
may be presumed that, if services are required for the trustée, he 
will — generally with the approval of the référée — employ counsel. If, 
meanwhile, légal services are actually needed for préservation of the 
property, pending the appointment of the trustée, and such neces- 
sity clearly appears, and, as well, that such services were rendered 
which were bénéficiai to the gênerai ereditors, — that is, to the estate 
of the bankrupt, — this court is authorized to allow a reasonable fee 
therefor. In other words, fées for legaf services rendered for bank- 
rupt in instituting and during proceedings in voluntary bankruptcy, 
being services for the benefit of the bankrupt, in proceedings insti- 
tuted by the bankrupt for his own benefit, will not be allowed as a 
debt having the priority given under the clause under considération. 
Such fee, if allowable at ail, must be presented as a claim against 
the estate, and take ita place with other gênerai clainis. But, if 
légal services are rendered under circumstances and of a nature 
which constitute a spécial benefit to the estate generally, s in case 
where same were necèssary to préserve the property pending ap- 
pointment, etc., of trustée, the court may allow therefor, when such 
necessity and benefit clearly appear. It will be understood I am 
attempting to state the gênerai proposition, and do not undertake 
to décide that no exceptions thereto can exist. The case in hand 
requîtes but the gênerai statement above made. 

The correctness of the conclusion thus reached is clearly appar- 
ent when the gênerai policy of the présent bankruptcy statute as to 
fées and costs is considered. One of the strongest objections urged 
against the bankruptcy statute of 1867 was what was claimed by 
many to be the excessive fées possible thereunder, in whose pay- 
ment the estate was largely consumed, leaving to the ereditors lit- 
tle, if any, désirable dividends. The présent statute localizes the 
expense of the proceedings, in substituting in place of the gênerai 
assignée (under former act), who was frequently situated remote 
from the estate of the bankrupt, a référée, who is generally of the 
county of the bankrupt, or situated conveniently thereto. Thus, 
witness fées, expense of personal attendance of the bankrupt, and 
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the like, are thereby practieally minimized. Whatever contesta 
arise in the proceedings, save wîien carried in review to tlie judge, 
are held practieally at the home of the bankrupt. To those familiar 
with proceedings under the statute of 1867, the great saving of costs 
and expense thereby secured is at once apparent. Again, save as 
per cent, on assets may increase fées, the fées to référées and trus- 
tées for services in eaeh estate ave fixed at |10 and |â, respectively, 
and to the clerk of the court |10, which several amounts are, by gên- 
erai order 25, ordered by the suprême court to be in full for ail 
services performed by them in such estate. It would scarcely seem 
possible that, in the clause under considération from section 64, con- 
gress could hâve coutemplated, nor under said gênerai order could 
the suprême court hâve intended, that the attorney for the bankrupt 
in voluntary proceedings, with no features or services therein spe- 
cially distinguishing such cases from voluntary cases generally, 
should be paid for his services to the bankrupt in such estate 10 
times the amount paid to the clerk or référée, and 20 times the 
amount paid to the trustée, such payment thereby to lessen or de- 
stroy the dividend-paying ability of the estate. And in the présent 
case the référée reports flOO as a reasonable fee for the légal serv- 
ices rendered (as itemized în the statement made by the attorney), 
while the attorney claims f 150 as such reasonable fee. 

The conclusion reached is that the bill as rendered caunot be al- 
lowed; and yet there clearly appear légal services of beneflt to the 
estate as rendered by such attorney, and personal expenses by him 
necessarily incurred in connection therewith, pendlng appointment, 
etc., of trustée, and after pétition for adjudication was filed. For 
services or disbursements before such filing, and after appointment 
of trustée (which necessarily include services that may hereafter by 
said attorney be performed). no allowanee is made. I am of the 
opinion that services, of the kind above stated to be allowable, were 
performed by Mr. O'Connell, as attorney for the bankrupt, in regard 
to litigation in progress against the bankrupt in Henry and Des 
Moines counties, which, with his personal expenses incident there- 
to, amount to the sum of |50. Let an order be entered in his favor 
for payment to him by the trustée, ont of the estate in his hands, 
of the amount of 



In re WORU\ND. 

(District Court N. D. lowa, Cedar Rapids Division. M.ireh 30. 1899.) 

Bankruptcy — Sale op I^•cuMBERED PROPHirrT. 

AVhere tlie estate of a bankrupt includes real property suliject to tli(! 
liens of Talid mortçages and judgments. tlie court may order it sold by 
the trustée In bnnkruplcy free of iucumbrances, the liens l>oiug transferred 
to the proeeeds of the sale, and may direct the metliod of sale and distri- 
btition so as to protect the rights and interests of ail parties concerned. 

Same— Priority of Liens. 

Where real property of a bankrupt, improved by a building fitted for 
use as a eooper and carpenter shop, with a boiler. eugine. and other ma- 
chinery annexed to the building in tho usnal method. was subject to the 
lien of (1) a real-estate mortgage on the entire premises; (2) a subséquent 
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ç)ifittel;inortgflgf;on the stock, lumber, and other material, and the engine, 
boiler, (tools, ,^nd uiacWnery; ^nd (3) ,,a judgment recovered after the exe- 
■ciïtiori bf both mortgages,— and the coiirt of bankruptcy ordered the prop- 
erty sold ' My' the trustée free of incumbrances, the liens to attach to the 
pi'oceeds' of sale, held that, ont of such proceeds, the first mortgagee should 
be pajd in fnll, and that the balance should be divlded b^tween the chattel 
niort^|agee and the, jpdgment créditer in the proportion which the value 
of thé personalty covèred by the chattel mortgage bore to the value of the 
whole. 

In Bankruptcy. Subuaitted on application for a review of the rul- 
ing of ttie referiee on pétition of trustée for order directing sale of 
«ertain property, and establishing priority of lien. 

J. C. Herring and B. L. Wick, for trustée. 

Powel & Harman, for créditer Kichard Grant Co, 

SHIEAS, District Judge. From the record subniitted in this case, 
it appears that in the year 1895 the bankrupt erected upon a plot of 
ground by him owned, adjacent to the town of Norway, in Benton 
county, lowa, a brick building, resting upou astone foundation, and 
placed therein an engine, boiler, equalizer, steam planer, jointer, with 
certain shaf ting, belting, pulleys, and other like machinery ; the build- 
ing being thus erected and equipped with machinery for the purpose 
of using it as a combined cooper, wagon, and carpenter shop. Tlie 
boiler, engine, and other parts of the machinery were annexed to the 
building in the usual method. On the 3d day of September, 1893, 
after the machinery had been placed in the building, the bankrupt 
executed to; John De KIotz a real-estate mortgage upon the premises 
to secure the payment of a promissory note for |500, payable in two 
years after its date, which debt remains due and unpaid. On the 3d 
day of August, 1896, the bankrupt executed to B. F. Tamblyn a chat- 
tel mortgage on the stock, lumber, and other material, and on the 
tools, machinery, engine, boiler, gearing, shafting, and belting, on 
said premises, to secure the payment of the sum of $700. On the 
IBth day of February, 1898, the Eichard Grant Company obtained a 
judgment in their favor against the bankrapt, in the district court 
of Benton county, lowa, for the sum of |365. On the lOth day of 
November, 1898, the pétition in bankraptcy was âled. The adjudica- 
tion followed, and the case was referred to the référée, in Linn county; 
and B. F. Tamblyn was appointed trustée of the bankrupt's estate, 
and, in his capacity as trustée, he petitioned the référée for an order 
directing the sale of the realty, and the machinery connected there- 
with, and asking that the latter should be sold separately, the pro- 
ceeds to be applied to the payment of the debt secured by the chattel 
mortgage. Upon the hearing before the référée, it was ruled that 
the boiler, engine, and other machinery attached to the building had 
become part of the realty, so that no lien was created thereon by the 
chattel mortgage to B. F. Tamblyn. To review this ruling, the mat- 
ter has been certified to this court ; briefs on behalf of Tamblyn and 
the Eichard Grant Company being submitted by counsel, in which the 
cases bearing upon the gênerai question of the annexation of x)erson- 
alty to realty are quite fuUy discussed, but I do not deem it necessary 
to consider thèse, in extenso, in this opinion. 
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Upon principle, as well as upon the authority of the decided casses,. 
it is clear that the lien of the real-estate mortgage executed to John 
De Koltz covered the land, the building erected thereon, and the boiler, 
engine, and other machinery attached to the building; and this lien 
could not be displaced or defeated by the action of the bankrupt in 
subsequently treating the machinery as perscnalty, and giving a mort- 
gage thereon. In order to protect this right of De Koltz, it is not nec- 
essary, however, to go to the extent of holding that the bankrupt could 
not sell the engine, boiler, and machinery to a third party, subject to 
the rights of De Koltz ; and, if he could sell it, he could mortgage it to 
secure a just debt. The real contest in this matter seems to be be- 
tween Tamblyn, as owner of the chattel mortgage, and the Richard 
Grrant Company, the judgment creditor, on whose behalf the claim is 
made that the lien of the judgment is superior to that of Tamblyn. 
The évidence shows that no exécution sale has been had under the 
judgment in favor of the Richard Grant Company, and the lien of the 
judgment attached only to the real interest lield by the bankrupt in 
the property at the time of its rendition, or which he may hâve ac- 
quired subsequently. As against Tamblyn, the rights of the Richard 
Grant Company are those held by the bankrupt, and no greater ; and 
thus the issue is i-educed to the question whether, as against the 
bankrupt, who executed the chattel mortgage to Tamblyn, the latter 
is entitled to a lien on the property included in the mortgage. As be- 
tween the mortgagor and mortgagee, I see no reason why the mort- 
gage is not a valid and enforceable lien; and, if it was valid and en- 
forceable against the mortgagor when executed, it was not rendered 
invalid simply because at a subséquent date a judgment was rendered 
in favor of the Richard Grant Company, which hj opération of the 
statute of lowa became a lien on the interest in realty belonging to 
the common debtor. The situation is this: By virtue of the mort- 
gage executed to De Koltz, he has the right to assert a lien upon the 
realty, which, in his favor, must be held to include the lot, the build- 
ing erected thereon, and the engine, boiler, and other machinery at- 
tached to the building. Under the mortgage executed to Tamblyn, he 
has the right to assert a lien, subject to the prier rights and lien of 
De Koltz, upon the machinery described in the mortgage, even though 
it may be attached to the building. Under the judgment rendered 
in the district court of Benton county, the Richard Grant Company 
has a lien upon the interest held by the banltrupt at the date of the 
judgment in the property in question; this lien being subject to the 
prior liens held by De Koltz and Tamblyn. Thus, if the whole prop- 
erty should be soîd for the sum of $1,000, De Koltz would be entitled 
to be paid the sum due him in f ull, and the remainder should be dividel 
between Tamblyn and the Richard Grant Company in the proportion 
which the value of the personalty covered by the chattel mortgage 
bears to the value of the whole. The entire property being within 
the controi of the court of bankruptcy, it can direct the method of sale 
and distribution, so as to protect the rights and interests of ail con- 
cerned. 

The ûrst point for considération is as to the mode of sale, — whether 
the property should be sold aa an entirety, or should be separated. 
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The rulè is to adôpt tlie mode which will realize the largest amount. 
The sale should be made so that the purchaser takes a title free from 
ail claims or liens, the liena being remitted to the proceeds of the 
sale. If the order is that the property should be sold as an entirety, 
then the question will arise as to the mode of determining the relative 
interests of Tamblyn and the Eichard Grant Company in the balance 
left after paying the lien held by De Koltz, which requires a détermina- 
tion of the relative value of the property covered by the chattel mort- 
gage, and included in the sale, as compared with the value of the 
whole property included in the sale. This question may be settled 
by the agreement of the parties, evidenced in writing duly signed, by a 
written agreement providing for an appraisement of the respective 
values by the appraisers, or by a submission of the question to the 
référée upon évidence taken under his direction. 

Some question has been made in argument with respect to the 
amounts due on the several mortgages, and the validity of the chattel 
mortgage. The record does not présent any issues upon thèse mat- 
ters, and, in the considération of the question decided, the court has 
assumed that the mortgages were executed in good faith to secure 
actual indebtedness. 



CHEMICAL NAT. BANK et al. v. MEYER et al. 
(District Court, E. D. New York. Marcli 27, 1890.) 

1. Bankruptcy— Partners — Acïs of Baîîkruptcy. 

Where the liquidating partner of an insolvent flrm malîes a gênerai as- 
signaient ot ttie firm's property for the beneflt of its creditors, the other 
partner maliing no attempt to prevent such assignment, it is au act of 
bankruptcy, upon which the flrm, as such, may be adjudged bankrupt. 

2. Same. 

Where an act of bankruptcy has been committed by an insolvent part- 
nership, as such, It may be adjudged bankrupt on the pétition of its credit- 
ors, although neither of the partners has done any act upon which lie, as 
an individual, could be adjudged bankrupt. 

3. Samb. 

Where the liquidating partner of an insolvent firm makes a gênerai as- 
signment of the firm's property for the beneflt of its creditors, it is an act 
of bankruptcy upon which such partner, as an individual, may be ad- 
judged bankrupt, being a conveyance or transfer of a portion of his prop- 
erty with intent to hinder, delay, or defraud his individual creditors. 

4. Samb. 

Where the liquidating partner of an insolvent flrm makes a gênerai as- 
signment of the flrm's property for the beneflt of its creditors, and there- 
upon an adjudication in bankruptcy Is made agalnst such partner and the 
firm, the other partner, though he made no attempt to prevent tlie assign- 
ment, should not be adjudged bankrupt if he has not individually com- 
mitted an act of Viankruptcy; but he is wlthin the jurisdlction of the 
court, and is a proper party to the proceedings, and entitled to the rights 
of a party. 

In Bankruptcy. This was a pétition in involuntary bankruptcy 
bj the Chemical Xational Bank and other creditors against the iirm 
of Meyer & Dickinson, and against Henry L. Meyer and Joseph R. 
Dickinson as surviving partners of said firm. 
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George C. Kobbe and George H. Yeaman, for petitioning creditors. 

Fred. W. Hinrichs, for opposing creditors. 

Strong & Cadwalader and G. Woodward Wiekersham, for as- 
signée. 

Goepel & Eaegener, for Henry L. Meyer and partnersliip of Meyer 
& Dickinson. 

THOMAS, District Judge. In the above matter the court bas 
reached the conclusion that the ârm of Meyer & Dickinson was, at 
the time of the flling of the pétition herein, insolvent, as were the 
individuals Henry L. Meyer and Joseph E. Dickinson, surviving 
partners of such flrm, and that the ûrm of Meyer & Dickinson com- 
mitted an act of bankruptcy in making, through the action of Henry 
L. Meyer, the gênerai assignment alleged in the pétition. Meyer, 
under the power given him as liquidating partner, was compétent to 
make a gênerai assignment of the flrm property. In any case, no 
attempt bas been made on the part of the partner Dickinson to pre- 
vent the marshaling and distribution of the assets of the flrm in such 
proceeding. If Meyer did not bave the literal authority to make a 
valid assignment of the flrm property, then bis attempt to do so 
was tantamount to an attempted transfer or removal of the flrm 
property with the intent to binder, delay, or defraud the flrm cred- 
itors, and although Dickinson daims that be did not consent, and 
refused to consent, to such action, bis conduct with référence to the 
matter amounts to a practical acquiescence; so that, in either case, 
an act of bankruptcy has been committed as regards the flrm. It 
may be assumed that no act of bankruptcy has been committed on 
the part of Dickinson as an individual, nor on the part of Henry L. 
Meyer as an individual, unless the latter's assignment, or attempted 
assignment, of the flrm property for the benefit of creditors, be such. 
(1) Was such an assignment of the flrm property by Meyer an act 
of bankruptcy by him individually? If so, may the flrm be ad- 
judged bankrupt without including Dickinson? (3) If neither part- 
ner has committed an act of bankruptcy, may the flrm be adjudged 
bankrupt? 

For a proper considération of thèse questions, it is necessary to in- 
quire, at the outstart, into the primary nature of a partnership. 
This is sufficiently stated in the quotation in the brief of one of 
the counsel for the assignée to the effect that partnerships "do not 
form a collective whole, which is regarded as distinct from the in- 
dividuals composing it, nor are they collectively endovved with any 
capacity of acquiring rights or incurring obligations. The rights 
and liabilities of a partnership are the rights and liabilities of the 
partners, and are enforceable by or against them individually." 
Lindl. Partn. p. i. The bankruptcy act of 1898, in its définitive 
section (section 1, subd. 19), states that " 'persons' shall include cor- 
porations, except wliere othei^wise specifled, and officers, partner- 
ships, and women, and when used with référence to the commission 
of acts which are herein forbidden shall include persons wbo are 
participants in the forbidden acts, and the agents, officers, and 
members of the board of directors or trustées, or other similar con- 
92 F.— 57 



898 62 FEDERAL REPORTER. 

trolling bodies of corporations." Therefore it is urged that a part- 
nership is a "person." Section 4, which has to do with persons "who 
may become bankrupts," provides that "any person who owes debts, 
except a corporation, shall be entitled to the benefits of this act as 
a voluntary bankrupt"; wbilé subdivision (b) of section 4 states tliat 
"any natural person" may be adjudged an involuntary bankrupt. 
Section 5 is specially devoted to partners, and under subdivision (a) 
it is enacted that "a partnership, during the continuation of the 
partnership business, or after its dissolution and before the final set- 
tlement thereof, may be adjudged a bankrupt." Subdivision (b) of 
section 5 provides that "the creditors of the partnership shall ap- 
point the trustée," and that "in other respects, so far as possible, 
the estate shall be administered as herein provided for other es- 
tâtes." SubdiA'ision (c) provides that a "court of bankruptcy which 
has jurisdiction of one of the partners may hâve jurisdiction of ail 
the partners and of the administration of the partnership and indi- 
vidual property." Subdivision (d) is to the effect that "the trustée 
shall keep separate accounts of the partnership property and of the 
property belonging to the individual partners"; while subdivisions 
(e) and (f) provide for the order of priority in the marshaling and ap- 
plication of individual and firm assets. Subdivision (g) provides 
that "the court may permit the proof of claim of the partnership 
estate against the individual estâtes, and vice versa." Subdivision 
(h) provides that, "in the event of one or more but not ail of the mem- 
bers of a partnership being adjudged bankrupt, the partnership prop- 
erty shall not be administered in bankruptcy, unless by consent of 
the partner or partners not adjudged bankrupt; but such partner or 
partners not adjudged bankrupt shall settle the partnership business 
as expeditiously as its nature will permit, and account for the in- 
terest of the partner or partners adjudged bankrupt." It is con- 
sidered that subdivision (h) means that in case ail the members of 
a partnership are not adjudged bankrupt, and the partnership itself 
has not committed an act of bankruptcy, and thereby becoraes ex- 
posed to such adjudication, the partnership property shall, at the 
option of the other partner or partners, be administered by them or 
in bankruptcy. Without stopping to inquire whether the meaning 
is also suggested that, if ail the members of a partnership hâve been 
individually adjudged bankrupt, the partnership property may or 
shall also be administered in bankruptcy, the essential question is 
reached whether the partnership property may be administered in 
bankruptcy, although the partnership be insolvent and has com- 
mitted an act of bankruptcy, but none or less than ail the. partners, 
although insolvent individually, hâve doue no act whéreby they, 
as individuals, may be adjudged bankrupt. The resuit of a nég- 
ative answer to this question would be that partnerships, although 
insolvent, and although the partners be individually insolvent, could 
make an assignment of their property for the benefit of creditors, 
and yet be beyond the jurisdiction of courts of bankruptcy, and that 
ail the insolvent laws of the states would be in force as regards part- 
ner&hips, although the firm had committed an act of bankruptcy 
sufflcient to give jurisdiction in the case of other "persons." The 
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anomaly would resuit that the insolvency laws of the state woiild b* 
in force as to the partnership property of persons, who by agree- 
ments had brought themselves withiii the définition of a ''partner- 
ship" as above given, although, if they made an assignment of their 
individual property, they and their property would be amenable to 
the bankruptcy act. If this be so, assignments by partners for the 
benefit of creditors, under certain conditions, are unimpeachable,and 
beyond the reach of the fédéral statute. In such case, what would be 
the meaning of section 5, subd. (a), that "a partnership * * » may 
be adjudged a bankrupt"? Of what practical and efficient use is the 
provision? What ordinary skill cannot évade it, and at pleasure 
make full use of the insolvency laws of the state? It cannot be for a 
moment assumed that the statute intended to give such immunity to 
partnerships, whatever the conséquences to which the opposite con- 
struction may lead. The précise reading of the statute is that a 
partnership, which is declared a "person," may be adjudged a bank- 
rupt. It is true that a partnership is but the relation which arises 
from the agreement of certain persons to combine their property, 
labor, and skill in business for the purposes of profit, and that it 
cannot commit an act of bankruptcy unless one or more individuals 
composing the partnership, acting as a partner, does some act of 
bankruptcy, which is tantamount to the partnership itself commit- 
ting the act. It is difFicult to conceive of a partnership, although it 
be regarded as a person, being adjudged bankrupt, unless one or 
more of the partners be at the same time adjudged bankrupt, as the 
purpose of the bankruptcy act is not only to distribute the property, 
but to relieve the debtor. While the discharge of an individual 
debtor would discharge him from ail his property, the discharge of 
a partner, as such, from partnership debts, so far as the partnership 
property was concerned, would leave him still liable to the full ex- 
tent of his individual property, subject to his individual debts, for 
whatever might remain unpaid of a partnership obligation. There- 
fore, the mère administration of partnership property would furnisli 
no Personal relief whatever to the debtor, and the grand purpose, 
which is commonly proclaimed to be the spirit and to lie at the foun- 
dation of the act, viz. to relieve the debtor class from the burden of 
obligations impossible for them to discharge, would be unfulfllled. 
Yet let it be repeated that the plain reading of the statute is that, 
for the purposes of the act, partnerships are "persons," and that 
partnerships may be adjudged bankrupt. This seems to illustrate 
that congress has endowed a partnership with something of the na- 
ture of a separate and distinct entity, while in the reason of the 
thing, in view of a knowledge of what a partnership is, it seems 
neither practical to give a partnership such personality, nor to ad- 
minister its aiïairs without a contemporaneous administration of 
the estate of at least one of the partners. However, if the statute is 
to be literally construed, such a contention is defensible, and the 
décision is to rest upon the words of the statute, whatever other re- 
suit might be attained by a considération of the essential principles 
of law relating to partnerships. The plain language of the statute 
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Wai^'àgaitist its acknowledged object, to discharge debtors, as well 
as against the essential nature of a partnership. 

For the moment coming back to the définition of a "partnership" 
given above, it will be seeu that a partnership has no collective en- 
tity; that it acts entirely through individuals, and within the limits 
of the real or apparent pnrposes of a partnership. Each partner 
represents ail; hence each partner owns the partnership property in 
tenancy with his fellow partners, and has an ultimate individual in- 
terest therein. This ultimate individual interest is, subject to the 
flrm obligations, applicable to the payment of his individual debts; 
and when any individual partner commits an act v^ith référence to 
the flrm property, tending to delay or defraud creditors of the flrm, 
the same act also tends ultimately to delay or defraud his individual 
creditors who hâve a secondary right in the property, for the rela- 
tion of the partnership and individual creditors to the partnership 
property is merely one of marshaling and administering the flrm as- 
sets; for the flrm simply acts through its individual partners, or an 
individual partner, and the act of the individual partner, as such, 
if it tends to defraud one class of creditors, in its resuit tends to de- 
fraud another class. Although the bankruptcy act makes an as- 
signment for the benefit of creditors itself an act of bankruptcy, yet 
such act of assignment is in itself a conveyance or transfer of a 
portion of his property with intent to hinder, delay, or defraud his 
creditors, vs'ho hâve claims against him individually, which is an act 
of bankruptcy, under section 3, subd. 1. This was decided by the 
circuit court of appeals. Second circuit, in the case of In re Grutwillig, 
92 Fed. 337, where it was held that "a voluntary gênerai assignment, 
with or without préférences, made by an insolvent debtor within the 
prescribed four months, is fraudnlent, and intended by him to 'hin- 
der, delay, and defraud' creditors, within the meaning of the sec- 
tion." It is diificult to see how it could defraud his partnership 
creditors, unless it also affected his individual creditors. But it is 
suggested that it could not hâve been the intention to defraud the 
individual creditors, for the reason that, if the partnership bc in- 
solvent, there would be no surplus remaining to pay the individual 
debts. There is no évidence whatever before the court that the part- 
nership was insolvent at the time the assignment was made, and, if 
it were otherwise, the court would not, upon application, wait to 
détermine, by nice investigation, whether the partnership was in- 
solvent at such prior time, where the act itself would indicate a 
fraudnlent intention, even though in final resuit the individual cred- 
itors lost nothing by it, because there was no surplus after payment 
of their debts. The debtor has attempted to divert property, and 
the diversion, in légal theory, is équivalent to an attempt to delay 
and defraud creditors. This matter has received attention, and 
careful study and présentation, on the part of the several counsel 
engaged, and it is appreciated by the court that the conclusions in 
the matter may not be wholly defended by the statute or by prin- 
ciple. It is considered, however, that a suitable respect for the 
words of the statute, read with permissible regard for the principlea 
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of law conceiniiig the nature of a partnership, constrains tbe court 
to hold that juiisdiction of botli of the surviving partners has been 
obtained; that the tirm is insolvent, as is each partner thereof ; that 
the tirm and Henry L. Meyer, one of the partners, hâve each com- 
mitted an act of bankruptcy; and that the flrm and Meyer should be 
adjudged bankrupts accordingly. Joseph E. Dickinson is a proper 
party to the proceeding, and is entitled to the rights due to a person 
thus connected with the record. 



In re KLETCHKA. 
(District Court, S. D. New Yorli. February 8, 1899.) 

BaKKRUPTCT — StAY — SUPPLEMENTARY PrOCEEDINGS. 

Where proceedings siipplementary to exécution against tlie bankrupt. 
in a State court, begun within four months before tlie commencement of 
proceedings in bankruptcy, are pending at the time of the adjudication 
therein, the court of bankruptcy, by injunction, will stay ail further pro- 
ceedings in the action in the state court. 

In Bankruptcy. On motion to dissolve injunction. 

J. Brownson Ker, for créditer. 
Edward J. McGean, for banlcrupt. 

BKOWN, District Judge. Proceedings supplementary to exécu- 
tion in the state court should be stayed after an adjudication in 
bankruptcy, because otherwise the property of the bankrupt, which 
ought to be distributed equally among creditors through the trustée, 
might be discovered and turned over to the receiver in supplementary 
proceedings and thereby sold and lost to creditors before the trustée 
was appointed. Section 67 provides that any lien obtained by such 
proceedings within four months shall be dissolved by the adjudication. 
It is the duty of this court to enforce that provision; and subdivision 
15 of section 2 provides that this court may make "such orders as are 
necessary for that purpose." A stay of the proceedings is not only 
an appropriate mode of doing so, but absolutely necessary for that 
purpose. See Johnson v. Rogers, 15 N. B. R. 1, 10, 13 Ped. Cas. 794, 
797; In re Pitts, 9 Fed. 542; Beclvor v. Torrance, 31 N. Y. ()31; Bank 
V. Shuler, 153 N. Y. 172, 47 N. E. 262; Olnev v. Tanner. 10 Fed. 101, 
113, affirmed in 18 Fed. 636; Kitchen v. Lowery, 127 N. Y. 53, 27 
N. E. 357. 



In re PITTELKOW. 

(District Court, E. D. Wisconsin. April 6, 1899.) 

Bankruptcy — Jcrtsdiction over Incumbered Property and Secured 
Creditors. 

The court of banliruptcy lias jurisdiction, by virtue of its exclusive con- 
trol over the bankrupt's estate and its equity powers, to restrain mortgage 
creditors, for a reasonable time, from instituting foreelosure proceedings, 
and to order the sale of mortgaged property, by the trustée in bankruptcy, 
free of incumbrances,— the mortgage liens being transferred to the proeeeds 
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of sale,— in casçs where ihe rights of parties are clear, and spécial clrcum- 
stâncès renfler Stieh a course advlsable, and af ter due hearing. 

8. Same— Sales BT Trustée — When Ordered. 

The court of bankruptcy will npt order tlie trustée to sell mortgaged 
property o£ the bankrupt free of incumbrances, unless it appears that a 
pi'ice wUl probably be reallzed substantlally greater than the amount of 
the mortgage; that there Aire no rights which cannot be brought before 
the court In the bankruptcy proceedings, and which would require fore- 
closure under the mortgage; that the court is accurately informed as to 
the facts; and that ail parties in Interest hâve had notice, and full oppor- 
tunity to be heard. 

3. Samb— Case Stated. 

Where real property of the bankrupt, comprlsing numerous parcels. 
appraised at $107,000, was subject to the liens of 39 mortgages, aggre- 
gating $80,000, and the mortgage ereditors were threatening immédiate 
foreclosure, which would Involve an expense of several thousand dollars. 
and the trustée applled for an order restrainlng the mortgagees from pro- 
ceeding to foreclose, and authorizlng him to sell the property free of In- 
cumbrances, alleging that a sale subject to liens would yield little or noth- 
ing, for the ujtisecured ereditors, whose claims amounted' to- $60,000, hdd. 
that ail the mortgagees should be enjoined from foreclosihg untll further 
ordered by the court, but with leave to any clalmant to apply to be ex- 
cepted from the order on the ground of necessity for immédiate fore- 
closure, or of unreasonable delay on the part of the trustée, and that the 
pétition of the trustée, and ail matters relating to the sale of the property 
and the elalm's of mortgagees or other llenors, should be referred to the 
référée, to be heard on pétitions and answers, with notice to ail the parties 
in interest. 

In Bankruptcy. On pétition by the trustée for an order restrain- 
ing the commencement of foreclosures by mortgagees, and for au- 
thority to sell the varions parcels of real estate free of incumbrances, 
preserving the rights of ail lien claimants against the proceeds. 

The pétition states the appraised value of the real estate, comprlsing numer- 
ous parcels, at $107,000, and the aggregate amount of mortgages at about 
$80,000; that there are 30 separate mortgages, and immédiate foreclosure suits 
are thïeatened, of which the expense would aggregate several thousand dol- 
lars; that the claims of unsecured, ereditors amount to about $60,000. and a 
sale subject to the mortgages and foreclosure proceedings would yield little 
or nothing for the gênerai estate. An order being entered tliereupon citiug 
the mortgagees to Show cause why relief should not be granted as praycd for. 
objections to the jurisdiction were raised by sundry mortgagees, for whom 
spécial appearance was made for the purpose, but the matter was submitted 
generally on behalf of others. 

Bloodgood, Kemper & Bloodgood, for trustée. 
N. Pereles & Sons, Moritz Wittig, Jr., Sheridan & Wollaeger, and 
others, for mortgagees. 

SE AMAN, District Judge. TJpon the gênerai question of jurisdic- 
tion, I am of opinion that the district court is vested with exclusive 
jurisdiction over the property of the bankrupt, and with sufiieient 
equity powers to hâve ail claims by mortgagees brought in and ad- 
ministered ; that sales may be authorized, under proper circumstan- 
ces, free and clear from the mortgages, or other liens, by preserving 
and transferring the claims to the f und thus provided ; and that the 
commencement of foreclosure proceedings can be restrained to that 
end. The décisions under the bankrupt acts of 1841 and 18G7 clear- 
ly sustain each of thèse propositions. In the suprême court, the 
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cases of In re Clirislv, 3 How. 21)2, Nugent v. Boyd, 3 How. 42(5, and 
Houston V. Bank, G How. 4S(>, established the doctrine in référence 
to the act of 1841; and under tlie act of 18f)7 the same view was 
declared in Ray y. Xorseworthy, 23 Wall. 128, and in Insurance Co. 
V. Murphy, 111 U. S. 738, 4 Sup. Ct. 679. The décisions in the cir- 
cuit and district courts under the latter act were uniform in the 
same line. and the following are sufflcient citations: In re Kirtland, 
10 Blatchf. 515, Fcd. Cas. No. 7,851; Sutherland v. Iron Co., 9 N. B. 
R. 298, Fed. Cas. No. 13,643; In re Sacchi, 10 Blatchf. 29, Fed. Cas. 
No. 12,200; In re Brinkman, 7 N. B. R. 421, Fed. Cas. No. 1,884; 
In re Kahley, 2 Biss. 383, Fed. Cas. No. 7,593; Foster v. Ames, 1 
Low. 313, Fed. Cas. No. 4,965; In re Mead, 58 Fed. 312. The act of 
1898 equally establishes paraniount jurisdiction in its gênerai pro- 
visions as a national bankruptcy enactment. Its interprétation in 
that view by this court in Re Bruss-Ritter Co., 90 Fed. 651, bas sup- 
port in an unbroken current of récent décisions in circuit courts of 
appeals and in the district courts. The provisions conferring equity 
powers and jurisdiction over mortgagees and ail classes of lien claim- 
ants, and over sales by trustées, are at least as clear as the corre- 
sponding provisions of the former acts upon which the doctrine was es- 
tablished as above referred to. Whatever may be the construction 
placed upon définitions of jurisdiction contained in section 23, I am 
of opinion that the section is not applicable, in any view, to mort- 
gagees of real estate, where possession of the res is vested in the 
bankruptcy court, and is held in fact by the trustée; the distinctions 
!>eing well stated bv Judge Baker in Re Goodvkoontz (Carter v. 
Hobbs, 92 Fed. 594)',' in opinion of March 10, 18'99. In section 57, 
jurisdiction o^■er such claimants is clearly conferred, is necessarily 
complète; and, in accord witli the uniform rule in such cases, there 
can be no interférence with the possession, and no foreclosure pro- 
ceedings, where the trustée is an indispensable party, except upon 
Icave of the bankruptcy court. See cases cited supra. It is, how- 
ever, the duty of the court to consider the interests of mortgagees 
and other secured creditors as well as those of the gênerai creditors; 
and unless it is apparent (1) that the mortgaged preniises in the 
given case will probably realize upon a sale an aœount substantially 
in excess of the mortgage, and (2) that there are no complications, 
by dower rights, conveyances, or other conditions, which require 
foreclosure under the mortgage, the power to proceed summarily by 
sale, including the interest of the mortgagee, should not be exer- 
cised. In re Taliafero, 3 Hughes, 422, Fed. Cas. No. 13,736; In re 
Kahley, 2 Biss. 383; Foster v. Ames, 1 Low. 313, Fed. Cas. No. 4,965. 
Certainly, if foreclosure is necessary to bar rights which cannot be 
brought before the court in the bankruptcy proceedlng, the mort- 
gagee should hâve leave to that end, on proper showing of cause; 
otherwise, he would be compelled to bid for the protection of his 
mortgage interest, without the benelits of complète foreclosure. On 
the other hand, in a simple case in which the mortgagee and the 
owner of the equity are before the court, or may be brought in, a 
sale by order of the bankruptcy court, with provision saving the 
rights of the mortgagee to bid up to the ascertained amount of his 
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mortgage wiïhout advancing the money, except for expenses, would 
be bénéficiai to ail parties and effective. No sale can be made, 
which affects the rights of mortgagees or other lienholders, without 
notice to them, and "due opportunity to défend their interests." 
Ray V. Norseworthy, 23 Wall. 128, 135; Insurance Co. v. Murphy, 
111 U. S. 738, 742, 4 Sup. 679. The power to order a sale free of 
incumbrances ought not to be exercised in any instance unless the 
court is "accurately informed as to the facts," and ail parties in in- 
terest hâve fuU opportunity to be heard, and the respective interests 
are ascertained. In re Taliafero, 3 Hughes, 422, Fed. Cas. No. 13,- 
736, opinion by the chief justice; In re Sacchi, 10 Blatchf. 29, Fed. 
Cas. No. 12,200, on review by Woodruff, C. J. 
My conclusions are: 

1. That jurisdiction exists to restrain mortgagees, for a reasonable 
time, from commencing foreclosure proceedings, and to order sales 
free from incumbrances, in spécial instances, after due hearing, 
where the rights are clear. 

2. That sufflcient facts appear to enjoin ail the mortgagees or lien 
claimants who were duly cited herein from instituting foreclosure 
proceedings until the further order of the court, but with leave to 
any mortgagee or lien claimant to présent his pétition before the 
référée to be heard respecting any alleged necessity for immédiate 
foreclosure or of unreasonable delay on the part of the trustée, for 
report to the court whether the petitioner or petitioners should be 
exempted from the order. 

3. That no gênerai order for sale of real estate by the trustée, free 
from incumbrance, can be entered on the facts stated; and sufflcient 
information does not appear to order such sale in any spécial in- 
stance. 

4. That the pétition of the trustée, and ail matters relatin g to 
sales of the real estate, either subject to or free from incumbrances, 
and of claims by mortgagees or other lienholders, be referred to the 
référée, to be heard upon pétitions and answers, and notice to ail par- 
ties in interest as the référée may prescribe, consistently vpith the 
gênerai orders, and reported to the court with his recommendations. 

5. That sales be made, without unnecessary delay, of ail the in- 
terest of the bankrupt in real estate not liable to sale under spécial 
order as above indicated. 

Let orders enter accordingly. 



In re SIMONSON et al. 

(District Court, D. KentucUy. March 28, 1899.) 

Bankruptct — Plbading — TiMB TO Answer— Unauthohized Extension. 
Under Bankrupt Act 1898, § 18, subsec. b, providing that, in cases of in- 
voluntary bankruptcy, "the bankrupt or any créditer may appear and plead 
to the pétition within ton days after the return day, or within such further 
time as the court may allow," the time to plead cannot be extended for 
two months from the return day by an agreement between counsel for 
the petitioning creditors and counsel for the bankrupt, wifnout leave of the 
court, and without the consent of other creditors, especially in a case 
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where, the allégations of the pétition being simple and easily answered, the 
court, if applied to for that purpose, would net hâve extended the time. 

3. Same— Dépenses — Agkbement to Compromise. 

It is net a défense to a pétition in involuntary hankruptcy that the pe- 
titioning creditors had previously agreed to compromise with the debtor 
on receiving half the amount of their claims, where it appears that such 
agreement was not founded on any valuable considération, and was not 
earried into effect, and it is not alleged that the agreement of one creditor 
was made tlie basis for the agreement of any other creditor. 

3. Same — Petitionixg Ckeditoks — Estoppel. 

Where a debtor maires a gênerai assignment for the benefit of bis credit- 
ors, and certain creditors appear in the state court having jurisdiction to 
administer the estate. under such assignment, and therc prove and assert 
tlieir claims, they are not thereby estopped to file a pétition in involuntary 
bankruptey against tlie debtoT, alleging such assignment as an act of bank- 
rnptcy. 

4. Same — Dbfesses— MoTrvE op Creditors. 

Where creditors had agreed to compromise with their debtor on the 
basis of receiving half the amount of their claims, but the agreement was 
not earried into effect, and afterwards tlie debtor made a gênerai assign- 
ment, and the proper state court took jurisdiction of the assigned estate, 
and thereupon the creditors filed a pétition in involuntary bankruptey 
against the debtor, and the latter, for answer tliereto, averred that the 
pétition was not brought in good faith, but for a sinister motive, and to 
enable the creditors to obtain a larger proportion of their debts than they 
had agreed to accept under the compromise arrangement, or would re- 
cover in the proceedings in the state court, hdd no sutticicnt défense; the 
motive of the creditors being immaterial. 

5. Same — Veripication op Pétition — Waivbr op Objections. 

If the resjiondent to a pétition in involuntary bankruptey does not sea- 
sonably object to the pétition on the ground of any informality or insuf- 
fleieucy in its vérification, but files a plea and answer on the merits, he 
will be deemed to hâve waived such objections, and cannot afterwards 
hâve the proceedings dismissed on account of such détective vérification. 

6. Same — Sdppicikncy op Vektfic.\tion. 

Quatre, whetber a pétition in involuntary bankruptey can properly be 
veriflcd by tlio afiidavit of the attorney for the petitioning creditors, de- 
Xjosing partly on information and belief, and not showing, in such affidavit^ 
express auUiority to make the vérification. 

In Bankruptey. 

Kohn, Baird & Spindle and Bametts & Poston, for petitioning 
creditors. 

M. A., D. A. & J. G. Sachs, for bankrupts. 

EVANS, District Judge. On tlie 5tli daj' of December, 1898, the 
co-partnership iirm of Simonson, Whiteson & Co. made a gênerai as- 
signment for the benefit of its creditors to L. Oomingor. The latter 
accepted the tnist, and was proraptly qiialified to act by the Jeffer- 
son county court, before which he executed the bond and took the 
oath required by law, and entered upon the discharge of his duties. 
On the 8th day of December, 1898, the trustée brouglit a suit in the 
Jefferson circuit court for the settlement of his trust; seeking, also, 
the advice and judgment of the court as to the proper disposition to 
be made of the assets of the bankrupt firm, which, in the main, con- 
sisted of a large stock of merchandise, certain book accounts, notes, 
bills receivable, etc. On the 31st day of January, 1899, the merchan- 
dise, after only three days' adrertisement in the raanner directed by 
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thé State court, was sold for a lump sum, and tîse proceeds were 
paid into the state court, and are still lield in its custody. It seems 
tliat in tjie meantime negotiations for a compromise and settlement of 
tbe flrm's indebtedness were begun, but, thougli some progress was 
made, the settlement was not effected; and on the 14th of February, 
1899, thèse proceedings in Involuntary bankruptcy were institnted by 
three of the çreditors of the flrm, whose debts araounted, in the aggre- 
gate, to about |20,000. The nature and amount of the debt due each 
of the petitioning çreditors were set forth in apt and explicit language, 
and the one single act of bankruptcy alleged was that the debtor flrm 
had made a gênerai assignment for the beneût of its çreditors. A 
copy of the deed of assignment was flled and exhibited witli the péti- 
tion, as was also authentic évidence of the acceptance of its provisions 
by the trustée, and his due qualification by the state court liaving 
jurisdiction of the subject. Sendce of the pétition, with a writ of 
subpœna, was made upon the members of the co-partnership flrm on 
February 15, 1899. The subpœna had been made returnable on the 
28th day of the same month. Judge Barr (the district judge) having 
resigned, to take effect February 21st, and having on that day retired 
from the bench, there was a vacancy in the judgeship until lus suc- 
cessor was appointed ; and on February 27th Circuit Judge Taf t desig- 
nated Judge Thompson, of the Southern district of Ohio, to act in 
the meantime. Without applying to him for any order, the counsel. 
respectively, of the petitioning çreditors and the défendant flnn, act- 
ing alone, and without regard to other çreditors, executed and flled 
in the clerk's office of this court an agreement. in writing, to the 
effect that the défendants might hâve time until April 28, 1899, to 
plead. Meantime, on the 20th day of February, Judge Barr had de- 
nied a motion for the appointment of a receiver made by the petition- 
ing çreditors on February 17th. Thus matters stood when the présent 
juQge of the court reached Kentucky, on the lOth day of March ; that 
also happening to be the date upon which the 10 days expired after 
the return day flxed in the subpœna, and within which it was the duty 
of the défendants to plead, unless time for doing so was extended by 
the court. On the day after his arrivai, his attention was called to 
the situation of this case, and lie directed that notice to counsel be 
given of the necessity for some action in it on the following 14th 
inst. The matter, being mooted then, was postponed until the 17th, 
when the défendants tendered a paper which was denominated a "plea 
and answer," certain other çreditors tendered pétitions asking to 
join in the prayer of the original pétition, and ail sides tendered cer- 
tain affldavits. The petitioning çreditors objected to the pleading 
tendered by défendants as being insufficient, asked to withdraw the 
agreement extending the time to plead, and also insisted that there 
should be an adjudication of bankruptcy on the case made ont by the 
pétition and exhibits, in the absence of a sufflcient pleading showing 
grounds to the contrary. 

It will be observed that four months from December 5, 1898, when 
the gênerai assignment was made, would expire on April o, 1899 ; and 
yet the agreèitent filed, if given effect by the court, would carry the 
time for pleading more than three weeks beyond the latter date. It 
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is not suspected that there was any actual or contemplated collusion 
in this case, but, if such a. practice were tolerated without the consent 
of ail creditors of a bankrupt, it miglit be possible, by such an undue 
extension, to lull the vigilance of other creditors, and, after tlie ex- 
piration of four months, collusively to secure a dismissal of the 
pétition. A practice which would permit this, or make it possible, 
should not be approved. Doubtless, in this case the only expectation 
was to secure a settlement by compromise; but that effort has evi- 
dently failed, and, as the bankrupt law provides abundant means for 
a composition, no delay is needed on that account. 

Section 18 of the bankrupt act, after providing for the service of 
the pétition and subpœna in such cases, and requiring that the sub- 
pœna shall be returnable within 15 days, unless the judge fixes a 
longer time, also provides : 

"That the bankrupt or any créditer may appear and plead to the pétition 
within ten days after the return day or within such further time as the court 
may allow." 

And subsection e of section 18 is in the following language: 

"If on the last day within whicli pleadings may be flled none are filed by 
the bankrupt or any of bis creditors the judge shall on the next day if prés- 
ent, or as soon tbereafter as practieable, make the adjudication or dismiss the 
pétition." 

This requirement of the law appears to be imperative, though, in 
cases where ail the creditors of the bankrupt might consent to waive 
it, its relaxation would not be improper. Hère no one except the pe- 
titioning creditors and the alleged bankrupts were parties to the 
agreement to extend the time to April 28th. The court had not al- 
lowed the extension, and the allégations of the pétition in this case 
being so few and so simple, and particularly as the act of bankruptcy 
had manifestly been committed, it could not hâve been appropriate 
to allow the extension to April 28th, even had the court been applied 
to for that purpose. It will be observed that there are only two 
classes of averments in the pétition, namely: First, those whicli 
State the nature, origin, and amount of the respective debts of the 
petitioners; and, second, those which state the act of bankruptcy. 
The latter averment is not only supported by the documents exhib- 
ited with the pétition, but was in every way admitted at bar by 
défendants' counsel. Of course, therefore, no longer time need be 
allowed as to that portion of the pétition. Xeither could there hâve 
been any need for extending the time to plead to the other averments, 
because it could not hâve been difficult for the alleged bankrupts (an 
experienced business ârm) to know perfectly well, and at once, wheth- 
er they owed the debts or not, and it was easy for them specificaHj' 
to say so. The court, therefore, if the matter had been presented 
to it, should not hâve extended the time to plead beyond March llth, 
and certainly not beyond March 17th, when the pleading was in fact 
presented, unless ail the creditors of the bankrupts had agreed to it, 
in which event, of course, it would hâve injured no one. 

Thèse views were indicated to counsel on the 14th inst., and on 
the 17th, the day when the matter was again called up, the debtors 
tendered and asked leave to file what they called a "plea and an- 
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swer.'î . >The creditors objected to this being done, upon the ground 
that the pleading presentèd no défense whatever, and was wkoll y 
insufflcient. The pleading, technically cousidered, heing olïered too 
la te, it is within the sound discrétion of the court to ailow, or not 
to alIow, it to be filed ; but, if it contained any défense whatever to 
the action, the court would not hesitate to exercise its discrétion in 
the direction of permitting the défense to be made. Analyzing the 
plea and answer, it is found to contain four supposed grounds of 
défense, to wit: First. It attempts to appear to deny, rather than 
to deny in fact, the allégations of indebtedness made in the pétition. 
But it is manifest that the défendants do not mean to actually con- 
trovert the averments of the pétition that the goods, wares, and 
merchandise were sold and delivered to them, and received by them, 
at the priées and to the amounts stated in the pétition. The only 
real claim is that the respective creditors had, af ter the act of bank- 
ruptcy, voluntarily, and without any valuable considérations, so far 
ats shown, agreed to settle their debts by accepting 50 cents on the 
dollar, but had not done so. Second. That the petitioning creditors 
had appeared in the state-court proceedings, and had proved and as- 
serted their claims against the funds in that court, whereby it is con- 
tended that they are estopped from bringing this action. Third. 
That the creditors would get as much on their demands in the state- 
court proceedings as they can get hère. And, fourth, that this pro- 
ceeding was not brought in good faith, but for a sinister motive, and 
for the purpose of obtaining more on their debts than they had agreed 
to take under the proposed compromise. 

In the opinion of the court, it is entirely clear that the plea and an- 
swer présent no meritorioua défense, and are insufficient. The plead- 
ing cannot, in any fair sensé, be said to controvert or avoid any ma- 
terial allégation of the pétition, either as to the indebtedness or act of 
bankruptcy alleged. There does not appear to hâve been any bind- 
ing composition or compromise agreed upon or exeeuted upon any 
considération whatever. The appearance of the creditors in the 
State court in no way estopped them from bringing this action. 
Oreditors might iind it wise to go to tlie state courts in such a case, 
as it was by no means certain that there would be any proceedings 
in bankruptcy. The bankrupt act furnishes no foundation, in any 
of its provisions, for the contention that there is an estoppel. If 
invoked in a proper proceeding, the bankruptcy act was meant to be 
suprême and controlling in every case to which it applies; anu 't 
gives no hint that its opération for the equal beneflt of ail creditors 
can in that way be defeated by a few of them, nor by the suit of 
the assignée in the state courts. Neither of those propositions can 
be admitted. Manifestly, a good cause of action is stated in the péti- 
tion; and, this being so, it cannot be admitted that there is a good 
défense to it in any gênerai averments that the plaintiffs were not 
acting in good faith, even if they did hope (as it is surely admissible 
that they might) to get a larger dividend in thèse proceedings through 
a proper administration of the bankrupt law than they would in the 
state court, or by means of a voluntary compromise. Whatever the 
motive of a plaintiff may be, if he state a good cause of action he has 
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the right to bring bis suit; and rare, indeed, must be the occasion 
when his right to sue can be made to dépend upon bis motive in 
doing so, rather than upon liis cause of action. 

It may be well to add that the alleged agreement to accept 50 cents 
on the dollar in full settlement is not well pleaded. It fails to show 
an accord and satisfaction of the debts; no considération is alleged; 
no statement is made that the agreement of one créditer was made 
the basis for the agreement of any other creditor ; no satisfaction of 
the original demands was shown ; and, in short, no averment is made 
to bring the pleading within the rules laid down in cases lilce Robert 
V. Barnum, 80 Ky. 28; Huffaker v. Jones, 13 Ky. Law Kep. 432; Ro- 
senthall v. Jacobs, 5 Kv. Law Rep. 419 ; and Kewman v. Evans, Id. 
603. 

As no défense is presented by the answer, the court, alike in the 
exercise of its discrétion, and on the merits of the proposition, over- 
rules the motion of défendants for leave to file the plea and answer 
which are offered eut of time. 

It seems proper for the court to add that it is not regarded as good 
practice, nor one to be followed, after a pétition in involuntary bank- 
ruptcy bas been instituted, and after the court bas thereby acquired 
jurisdiction of it, to permit it either to be made inept or inoperative 
by such an agreement as that flled hère, nor by dismissing the action 
on the motion of the petitioners, unless in either case substantially 
ail the creditors agrée, or, after due notice, fail to object, to it. Of 
course, everything might yield to the unanimous consent of ail who 
had an interest in the question, especially as they could control it 
after an adjudication had been made. 

On the 21st inst., when the court had reached this point in the 
préparation of its opinion, the défendants again appeared, and moved 
the court to dismiss the proceedings because the pétition had not 
been properly verified. This raised a very important quesrtion of 
practice, vitally affecting the proceedings, and the court adjourned. 
the case over for f urther argument upon this oew point. The vérifica- 
tion of the pétition is in the following language : 

"Commouwealth of Kentucky, County of Jeffersoii. 

"I, T. W. Spindlp. do liereby make solemn oath that I am a member of the 
firm of Kobn, Baird & Spindle, and that the said Kohn, Baird & Spindle are 
solicitors for ail of the petitioners above named, and that ail of the statements 
eontained in the foregoiug pétition are true, so far as the sarae are stated of 
iny own personal knowledge, and those matters which are stated therein ou 
information and belicf are true, aecording to the best of mv knowledge, in- 
formation, and belicf; and I do f urther state that ail of the said petitioners, 
and ail of the officers and agents of the said Sensheimer, Lovenson & Com- 
pany, are now absent from the state of Kentucky. T. W. Spindle. 

''Subscribed and sworn to before me by T. W. Spindle this fourteenth day 
of February, 1899. Sam'I S. Lederman, N. P. Jeff. Co., Ky. 

"My commission expires January, 1900." 

The bankrupt act certainly requires that ail pleadings setting up 
matters of f act shall be verified under oath, and it may be assumed 
that the pétition is a pleading. within the meaning of the act. It is 
apparent, also, as an original proposition, that the oath should be 
taken by one who can swear to the facts as being within his knowl- 
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edge, and not by a mère attorney at law or soliciter, although section 
1 of the act does provide that the word "crédit or" may include a duly- 
authorized agent, attorney, or proxy. The implied authority of an 
attorney at law or soliciter was probably not in the contemplation of 
congress in the use of that phrase. The suprême court, in framing 
the rules in bankruptcy, has indicated its opinion in the matter by 
prescribing the following as the form of vérification to a pétition in 
involuntary banliruptcy proceedings, namely: 

"United States of America, I)istriet of , ss.: 

" — — , , , being three of the petitioners above named, do hereby 

make solemn oath that the statements contained in the foregoing pétition, sub- 
seribed by them, are true. 

"Before me, , this day of , 189-. 



Of course, the rules, in a gênerai sensé, are obligatory; but the 
practice in bankruptcy cases must be reasonably adapted to practical 
conditions, and the rules should be applied to promote the ends of 
justice, and not to the attainment merely of literal and technical 
exactness in formai matters. For example, although the forms pre- 
scribed indicate that the petitioners' names must appear on the right- 
hand side of the page, and those of counsel on the left-hand side, it 
does not follow that any departure from that order vs'ould be fatal. 
The petitioners, speaking generally, should certainly swear to the 
pétition in person, though it might be that a duly-authorized agent 
might, under some circumstances, properly verify it, at the same time 
shovi'ing by his affidavit his authority. Ùnquestionably, the filing of 
a pétition alleging an act of bankruptcy, which, connected with the 
prayer for an adjudication, is the subject-matter of the action, brings 
the case vs^ithin the jurisdiction of the court, although it leaves to the 
défendant the right to avail himself of ail his technical privilèges. 
The défendant in such a case is, at his option, entitled to hâve ail the 
requirements of law and the rules conformed to. Those requirements 
are made for his beneflt. They afford him a shield, and he can, if he 
desires, check the progress of the proceedings by insisting upon com- 
pliance with them. But, being prescribed for his beneflt, he may 
waive them; and, if he does, it is nobody's concern but his own. 
Once having waived them, he cannot afterwards be allowed to retraet 
the waiver: This is a principle of universal application in matters 
of pleading. When the subpœna was served in this case, and the 
time for pleading had arrived, if the défendant, at any time during the 
10 days allowed him, had challenged the right of the plaintiff to insist 
upon any pleading from them, it is manifest that they would hâve 
been entitled to a ruling that none could be required until there had 
been a proper vérification of the pétition; and meantime the défend- 
ants could hâve demanded a quashal of the subpœna and the service 
theréof, because the pétition had not been so sworn to as to warrant 
the issual of the process. If the objection to the form of vérification 
had been sèasonably made, no' doubt it would hâve prevailed, in 
which event an opportunity to secure a proper vérification would bave 
been allowed; but the défendants, instead of making any objection 



IN EE 8IM0NS0N. 911 

in a matter which was possibly of some concern to themselves, and 
to themselves alone, in effect said to the court tliat it was not material 
to them, and tliat what they wanted was, not to make objections to 
form, but to secure an extension of time witliin wliich to plead. 
When that request was not approved by tlie court, tliey still passed 
over the formai and erroneous way of verifying the pétition, and pre- 
pared and tendered an answer to the merits of the case; setting up 
what they intended should be, and supposed was, a full défense to the 
action. The case, at that point, and eo instanti that proceeding, 
passed beyond that stage wlien the previous formai steps were im- 
portant. The défendants had then voluntarily left those matters 
behind, as immaterial, and the case had then advanced to the point 
where matters of substance wei'e to be considered; and it seems to 
the court that the défendants had clearly waived any right afterwards 
to raise those questions, which, though previously important to them, 
had ceased to be so by their own plainly-implied consent to the con- 
trary. The rule prescribed by the suprême court on this subject 
does not say that, unless a pétition is A^erifled in the précise manner in- 
dicated in tlie form, it shall be unavailing and void. Nothing of this 
sort is intimated in any positive sensé. But in case the form is not 
literally followed, and in case the directory provisions of tlie act are 
not literally pursued, a défendant may avail himself of the defect, or 
he may waive those purely personal advantages or privilèges. But 
to say that a slip made in the préparation of a pétition (it may be, 
in the hurry rendered necessary by some suddenly developed exigency) 
should be fatal, would be indeed a sacrifice of substance to form, and 
the widest possible departure from ail modem notions of the liber- 
ality and flexibility of rules of practice in courts of justice. We 
doubt if congresa or the suprême court intended such a resuit. To 
say that a slip of the character indicated might be purposely disre- 
garded or ignored by the défendant until after four months had 
passed, or, indeed, until after the whole proceeding was about con- 
cluded, and then be returned to and resurrected for the purpose of un- 
doing ail that had been done, would seem to be out of ail reason. 
Yet that would be the direct and necessary resuit of a rigid adhérence 
to the décisions in such cases as Hunt v. Pooke, 5 N. B. R. 161, Fed. 
Cas. No. 6,896; In re Butterfield, 6 N. B. R. 257; and Moore v. Har- 
ley, 4 N. B. R. 71, Fed. Cas. No. 9,764 The court is glad to be re- 
lieved from the stress of those décisions by the very much better 
reasoned opinions in ail the later cases, such as In re Raynor, 7 
N. B. R. 536, Fed. Cas. No. 11,597; In re McNaughton, 8 N. B. R. 44, 
Fed. Cas. No. 8,912; and In re Simmons, 10 N. B. R, 254, Fed. Cas. No. 
12,864. 

Upon this point the court has therefore reached the conclusion that 
the objection to the form of vérification of the pétition in this case 
cornes too late. It seems to the court that the proper time to raise 
the abjection ended with the tender of the answer to the merits, if 
not previously. The plain admission of the alleged act of bankruptcy 
emphasizes thèse conclusions. If the défendants had secured the ex- 
tension of time to plead to the 28th of April, and if they could at that 
late date hâve made and maintained the objection that the failure 
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to propétly Terîfy the pétition was^jurisdictioiial and fatal, a daager- 
diïS precedeat would hâve been eetablished, from wMcli mucli coUusive 
harm migbt come, and the ends'of justice and the wise parposes of 
the bankrupt act entirely frustrated, in many cases. The motion to 
dismiss the pétition for want of proper vérification is therefore over- 
ruled. 

Upoh the whole case as it now présents itself under section 18 of 
the bankrupt act, it seems to the court to be its imperative duty to 
make an adjudication as soon as practicable after 10 days hâve ex- 
pired after the retum day flxed in the subpœna; and as no reason bas 
been suggested, legally sufficient to prevent or further delay it, the 
adjudication will be made now. 



In re THOMAS. 

(District Court, S. D. lowa, Central Division. Aprll 3, 1899.) 

No. 531. 

1. Bankrtjptct—Discharqe— Spécifications ra Opposition. 

A discharge in bankruptcy wlU not be postponed or refused on spéci- 
fications in opposition whlch merely allège the creditor's beliet that the 
bankrupt owhs property whieh he is concealing, and has not llsted in his 
sehedule, slnce creditors hâve full opportunity to ascertain the facts In 
relation to such property by examinatlôn of the bankrupt. 

3. Samk— BuHDBN CI' Proop. 

The bankrupt's application for discharge will not be denied unless cred- 
itors opposing the same allège and prove one of the statutory grounds for 
wlthholdlng the discharge., The court will not refuse to discharge the 
bapkrupt on grounds not specified or proved by creditors. 

3. Samb— Qkounds pok Refçsing Dibchargb— Fraud. 

It Is no ground for refuslng to discharge a bankrupt that thè debt of 
the opposing ereditor was created by the fraud of the bankrupt. 

In Baiikruptcy. Application of bankrupt for discharge. On cer- 
tificate of S. S. Ethridge, Esq., référée in bankruptcj. 

L. L. Mosher, for bankrupt. 
Anna Harding, pro se. 

WOOLSON, District Judge. Application having been duly made 
for discharge of the bankrupt, and referred to the proper référée, 
notice was duly given to ereditor» of time flxed for flling wrltten 
appearance in opposition to the discharge. Within the time so flxed, 
one ereditor (Anna Harding, of Indianola, lowa) flled with the réf- 
érée certain spécification of grounds in opposition to discharge. 
Briefly stated, thèse grounds were: THiat in 1893, she lent to the 
bankrupt $100, taking his note therefor; note to mature in one year. 
After the debtor's repeated refusais to pay the debt, this ereditor put 
the note intoi judgment, viz. in April, 1895. "That since the exé- 
cution of said note said Thomas pMchased a homestead in, Indianola, 
lowa, and, to avoid the payment of this land other debts, had the deed 
to said property executed to his iwife.,: That he is now occupying 
said property as a home for himself and family, and iji the enjoyment 
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of the luxuries of life in a home secured witli funds received in part 
from your petitioner." The grounds of opposition to discharge, a 
part of which are quoted above, close with the expression of the 
creditor's belief that the banlvrupt now has sufflcient funds to pay 
her said claim against him, and that he is asldng discharge for the 
sole purpose of avoiding payment of his honest debts, which he is 
abundantly able to pay. 

With référence to that portion just summarized of tlie stated 
grounds, it is sufficient to say that the mère belief of the creditor 
cannot postpone granting the discharge. The présent bankruptcy 
statute alïords abundant opportunity for examiuation under oath 
of the bankrupt, touching every material phase of his rights and 
interests in property, so that the creditor is able to obtaiu the sworn 
testimony of the bankrupt in ail thèse matters ; and one grouud for 
refusai to grant discharge is — section 14, b (1) — that he has committed 
the offense of — section 29, b (2) — making "a false oath in or in relation 
to any proceeding in bankruptcy." If the facts were as claimed, as 
to the bankrupt having property not scheduled, and the bankrupt 
had so testiûed on his examination, the trustée should hâve pursued 
the interest of said bankrupt, and brought its proceeds into the es- 
tate. If, with the facts as claimed, the bankrupt had testifled other- 
wise, such false oath could successfully hâve been used to prevent his 
discharge. But no ground of opposition to discharge is herein based 
on a false oath. 

Section 14, paragraph b, makes it the duty of the judge to grant 
the discharge, provided the requisites as to notice, etc., hâve been ob- 
served, unless one of the two grounds in said paragraph stated is 
proven. The duty of proving that such ground exists is ou the op- 
posing creditor. Where the grounds are duly specifled, and, if proven, 
would prevent discharge, the Judge will âx time and place of hear- 
ing. But the judge neither seeks to discover grounds, nor supplies 
lack of spécification. "He shall discharge, unless," etc. The grounds 
hère specifled are (1) obtaining the loan of money under prom- 
ises not performed, etc., — in substance, that the debt was created by 
fraud; (2) that the bankrupt has an interest in the homestead stand- 
ing in the name of the wife ; and (3) belief of creditor that bankrupt 
has property with which, if he would, he might pay the claim. 

That thé debt was created by fraud of the bankrupt, if such be the 
case, is not a ground for refusai of discharge under the statute. 
Section 17 provides that from debts so created a discharge does not 
release the bankrupt. And, when the discharge is pleaded as a dé- 
fense to the enforcement of such debt, proof that the debt was so 
created makes the discharge inoperative against it. But the statute 
does not justify withholding the discharge therefor. Collier, in his 
excellent treatise on Bankruptcy, says (page 135): 

"A discharge can be refused only because the existence of bne of the two 
grounds mentioned in this section is established, or else because it is shown 
that the court has no jurisdiction. The mère fact that the only debt is one 
which the discharge will not afCect — for instance, that it was due from the 
debtor in a fiduciary capacity, or was created by his fraud— is no reason for 
refusing the discharge. The question how the discharge afCects particular 
92 F.— 58 



914 92 FEDERAL REPOETER. 

debtB is to be determined thereafter by tbe court in which the bankrupt may 
be sued upon the debt, should' the bankrilpt In that suit Interpose the discharge 
as défense. In re Elliott, 2 jf. B. R. 110, Fed. Cas. No. 4,391; In re Rathbone, 
1 N. B. R. 324, 2 Ben. 138, Fed. Cas. No. 11.580; lu re Rosenfield, 1 N. B. R. 
575, Fed. Cas. No. 12,058; In te Wright, 2 N. B. R. 41, Fed. Cas. No. 18,070; 
In re Stolies, 2 N. B. R. 212, Fed. Cas. No. 13,476; lu re Tracy, 2 N. B. R. 208, 
Fed. Cas. No. 14,124; Ohapman v. Forsyth, 2 How. 202." 

As to the other grounds attempted to be specifled herein, the spéc- 
ifications do not State grounds hère available, under the condition 
of the estate. As bef ore stated, abundant opportunity has been given 
for examination of the bankrupt at the flrst meeting of creditors, 
and at the time flxed for flling appearance in opposition to discharge. 
The creditor did not avail herself of thèse, and no facts are specifled 
which will justify refusai of discharge, under the statute. Therefore 
the objections to discharge, as specifled, must be overruled, and dis- 
charge granted. 



UNIÏED STATES v. H. B. CLAFLIN CO. 

(Circuit Court of Appeals, Second Circuit. March 1, 1899.) 

No. 49. 

CUSTOMS DUTIBS— SiLK FaBRICS— INTERPRETATION OF StATUTE. 

Tariff Act Juiy 24, 1897, par. 387, reads; "Woven fabrics in the pièce 
* « * weighiug not less than 1% ounces per square yard and not 
more than eight ounces per square yard, and containing not more than 
20 per cent, in weight of sillî, if in the gum, 50 cents per pound, and if 
dyed in the pièce, 60 cents per pound; if containing more than 20 per cent, 
and not more than 30 per cent, in weiglit of sillc, if in the gum, 65 cents 
per pound, and if dyed in the pièce, 80 cents per pound; if containing more 
than 30 per cent, and not more tlian 45 per cent in weight of siilc, if in 
the gum, 90 cents per pound, and if dyed iu tlie pièce, $1.10 per pound; 
if dyed in the tlu-ead or yarn and containing not more than 30 per cent, 
in weight of silli, if blacii * * *_ 75 cents per pound, and if other 
than blacij, 90 cents per pound; if containing more than 30 and not 
more than 45 per cent, in weight of silk, if blaclt * * *, $1.10 per 
pound, and if otlier than black, $1.30 per pound; if containing more than 
45 per cent, in weight pf siik, or if composed whoily of silk, if dyed iu 
the thread or yarn and weighted In the dyeing so as ta exceed the original 
Weight of the raw silk, if black * * *, $1.50 per pound, and if other 
than black, $2.25 per pound; if dyed in the thread or yarn, and the weight 
is not increased by dyeing beyond the original ^'eight of the raw silk, $3.00 
per pound; if in the. gum, $2.50 per pouM; if boiled dff, or dyed in the 
pièce, or prlnted, $3.00 per pound; if weighing less than 1% ounces and 
more than % of an ouncte per square yard, if in the gum, or if dyed in the 
thread or yarn, $2.50 'per pound; if weighing less than 1% ounces and 
more than % of an ounce per square yard, if boiled off, $3.00 per pound, 
, if dyed or prlnted in the pièce, $3.25 per pound; if weighing not more than 
% of an ounce per square yard, $4.50 per pound." Hdd, that the last- 
named percentage of the silk per yard (more than 45 per cent.) was to 
be carried forward, and applied to the subdivision relative to fabrics 
weighing Jess than 1% ounces and more than % of an ounce per yard, and 
that where the weight of the fabrics was not more than % of an ounce 
per yard. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
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This cause cornes hère upon an appeal from a décision of the circuit 
court, Southern district of New York, reversing a décision of the 
board of gênerai appraisers which afflrmed a décision of the colleetor 
of the port of New York touching the classification for duty of certain 
importations under the tariiî act of July 24, 1807. 

Frank Lloyd, for the United States. 
Everit Brown, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The merchandise in question consista 
of certain woven fabrics known as "silk mull" and "tinsel gauze," 
composed in chief value of silk, but in part of other materials; said 
fabric weighing over ^ of an ounce and under IJ ounces per square 
yard, and containing less than 20 per cent, in weight of sllk. There 
is no dispute that unless it is included within the provisions of para- 
graph 387, under which the collecter classifled it, the merchandise 
is dutiable under paragraph ,S91: "Ail manufactures of silk, or of 
which silk is a component material of chief value * * * not spe- 
cially provided for in this act * « * flfty per centum ad valo- 
rem." Paragraph 387 reads as follows: 

"387. Woren fabrics in the pièce, not specially provided for in this act, 
weighing not less than one and one-third ounces per square yard and not 
more than eigUt ounces per square yard, and containing not more than twenty 
per centum in weight of silli, if in tlie gum, flfty cents per pound, and if dyed 
in the pièce, sixty cents per pound; if containing more than twenty per 
centum and not move than thirty per centum in weight of silk, if in the gum, 
sixty-flve cents per pound, and if dyed in the pièce, eighty cents per pound; 
if containing more tlian thirty per centum and not more than forty-five per 
centum in weight of silk, if in the gum, ninety cents per pound, and if dyed 
in the pièce, one dollar and ten cents per pound; if dyed in the thread 
or yarn and containing not more than thirty per centum in weight of 
silk, if black (except selvedges), seventy-flve cents per pound, and if other 
than black, ninety cents per pound; if containing more than thirty and 
not more than forty-flve per centum in weight of silk, if black (except 
selvedges), one dollar and ten cents per pound, and if other than black, 
one dollar and thirty cents per pound; if containing more than forty-flve per 
centum in weight of silk, or if composed whoUy of silk, if dyed in the thread 
or yarn and welghted in the dyeing so as to exceed the original weight of the 
raw silk, if black (except selvedges), one dollar and flfty cents per pound, 
and if other than black, two dollars and twenty-five cents per pound; if dyed 
in the thread or yarn, and tlie weight is not Increased by dyeing beyond the 
original weight of the raw silk, three dollars per iKiund; if in the gum, two 
dollars and flfty cents per pound; if boiled off, or dyed in the pièce, or printed, 
three dollars per pound; if weighing less than one and one-third ounces and 
more than one-third of an ounce per square yard, if in the gum, or if dyed 
in the thread or yarn, two and one-half dollars iier pound; if weighing less 
than one and one-third ounces and more than one-third of an ounce per square 
yard, if boiled off, three dollars per pound; if dyed or printed in the pièce, 
three dollars and twenty-five cents per pound; if weighing not more than 
one-third of an ounce per square yard, four dollars and flfty cents per pound; 
but in no case shall any of the foregoing fabrics in this paragraph pay a less 
rate of duty than tifty per centum ad valorem." 

This curions illustration of the confusion which may resuit from 
undertaking to build up sentences of such inordinate length is sus- 
ceptible of two constructions. The board of appraisers held that 
there are three subdivisions of it, in the flrst of which varying per- 
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centagés (if silk in the fabric are covered by varying rates of duty, 
and in tlle second and third of wMch no such variances are provided 
for. The board paraphrases the section as follows: 

First Subdivision. 

Fabrics Weighing not Less than 1% and not Moi'e tlian 8 Ounees, Per Square 

Yard. 
And containing uot more than 20% in weiglit of Sillî, if in tlie gum, 

per Ib. ....,.,... $ 50 

If dyed in tlie pièce, per Ib 60 

If containing over 20% and not over 30% in weiglit of sillv, if in the gum, 

per Ib 65 

If dyed in the pièce, per Ib 80 

If containing more than 30% and not more than 45% in weight of silk, 

if in the gum, per ib 90 

If dyed in the pièce, per Ib 1 10 

If containing not more than 30% in weight of silk, dyed in the thread or 

yarn, if blàek (except selvedges), per Ib 75 

If other eolors, per Ib 90 

If containing more than 30% and not more than 45% in weight of silk, 

dyed in the thread or yarn, if black (selvedges excepted), per Ib 1 10 

If other than black, per Ib 1 30 

If containing more than 46% in weight of silk, if dyed in the thread or 

yarn, and weighted lu dyeing so as to exceed the weight of the raw 

silk, if black (selvedges excepted), per Ib 1 50 

If other than black, per Ib 2 25 

Same, if dyed in the thread or yarn, and weighted in dyeing so as not to 

exceed the weight of the raw silk, per Ib 3 00 

If in the gum, per Ib 2 50 

If boiled ofC or dyed in the pièce, or priuted, per Ib 3 OO 

Second Subdivision. 

If Weighing Less than 1% Ounees and More than % of an Ounce Per Square 

Yard. 

If in the gum, or if dyed in the thread or yarn, per Ib ?2 .50 

If boiled off, per Ib :! 00 

If dyed or printed in the pièce, per Ib. , 3 25 

Third Subdivision. 

If Weighing not more than i/s of an oimce, per square yard, per Ib $4 50 

Provided, that in ho case shall any of the foregoing fabrics in this parngraph 
pay a less rate of duty than 50% ad valorem. 

No reason is assigned for accepting this interprétation. If tliis 
was what the draftsman had in mind, he would hâve expressed his 
idea with a better conception of Englisli grammar by brealving his 
overgrO'Wn sentence into three. But neither mère awkwardness of 
expression nor imperfect punctuation are of much weight in the con- 
struction of tariff . a cts. 

The importer contends that, since varions qualiflcations of the 
fabrics in question appear in the paragraph, the logical way of read- 
ing it is to' bring down each qualification until a new one of the same 
Icind is specifled. And, in support of this contention, attention is 
called tp the circumstance that the government concèdes "that the 
spécification as to weight mentioned at tlie beginning, namely, be- 
tween 1^ and 8 ounees per square yard, affects ail the paragraph 
until a new weight per sqhare yard is mentioned, and that this, in 
tum, afïects succeeding clauses untiï the third and lowest weight 
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per square yard is mentioned." It is also "concededlj true that the 
ftrst percentage in weight of silk, namely, under 20j*, aiïects each suc- 
ceeding clause until a new percentage in silk is mentioned, and that 
in turn until a new one is specifled, and so on down to the point in 
dispute." The importer contends with much force that the "same 
System prevails throughout the paragraph," and submits a paraphrase 
or tabulation as foUows: 

Woven Fabrics in the Pièce, N. S. P. F. 



Weight Per 


Percentage of 


Condition. 


Duty 


Sq. Yd. 


Silk by Weight. 


Per Lb. 


1}4 to 8 oz. 


Under 20% 


In the gum. 


$ 50 


do. 


do. 


Pièce dyed. 


60 


do. 


20% to 30% 


In the gum. 


65 


do. 


do. 


Pièce dyed. 


80 


do. 


30% to 45% 


In the gum. 


90 


do. 


do. 


Pièce dyed. 


1 10 


do. 


Under 30%, 


Yarn dyed, black. 


75 


do. 


do. 


do. not black. 


90 


do. 


30% to 45% 


do. black. 


1 10 


do. 


do. 


do. not black. 


1 30 


do. 


Over 45% 


Yarn dyed, weighted, 








black. 


1 50 


do. 


do. 


Yarn dyed, weighted, 








not black. 


2 25 


do. 


do. 


Yarn dyed, not weighted. 


3 00 


do. 


do. 


In the gum. 


2 50 


do. 


do. 


Boiled off, or pièce dyed, 








or printed. 


3 00 


%■ to ïli oz. 


do. 


In the gum or yarn dyed. 


2 ,50 


do. 


do. 


Boiled otF. 


3 00 


do. 


do. 


Pièce dyed or printed. 


3 25 


Under )<) oz. 


do. 


AU. 


4 50 



Provided, that uone of the forogoing shall pay less thau 50% ad val. 

Manifesdy, the paragraph is susceptible of this construction, and 
we are inelined to accept it as the true one. It harmonizes better 
with ail earlier tariff acts, in making the percentage of silk in the 
article an important factor in determining the duty on ail fabrics 
of the kind covered by the paragraph, instead of making tlie mère 
weight of the article per square yard of mixed goods the controlling 
criterion. It will be observed, also, that before we proceed very far 
in the paragraph the percentage of silk changes from "under 20^" to 
between "20^/ and 30^" and so on; and nowhere subsequently in 
tlie paragraph is there any return, in words, to a percentage "under 
20^." Therefore, wdien the first-named characteristic (as to weight) 
is carried forward through the first part of the paragraph, it is 
coupled with a constantly changing percentage of silk; and when 
the weight changes it must either carry forward with it the last- 
named percentage, as the importers construe the paragraph, or else 
must part company with such last-named percentage, as the Jsoard of 
appraisers construe it. The ditïîculty with this latter construction, 
bowever, is that in dropping the percentage we drop the silk; and 
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we bave the resuit indicated in the paraphrase adopted by the board,. 
viz. that the second subdivision pro vides for "fabrics weighing less 
than 1^ cunCes and more than ^ of an ounce, per square yard," but 
does not indicate of what materials such fabrics are composed. And 
the third subdivision indîcates a like resuit. Of the two suggested 
interprétations, thérefore, we are inclinedto accept the one prestented 
by the importer. The décision of the circuit court is afifirmed. 



BEHARDT v. WINTER. 

(Circuit Court of Appeals, Second Circuit. March 1, 1899.) 

No. 123. 

CUSTOMS DUTIES— VOLUNTARY PaTMENT. 

Where an importer pays the duty estimated by the collecter on several 
paelvages of merchandise, and receives ail but one of the packages, which 
is sent to the public stores for examination, aud exécutes the usual bond 
for return thereof if requlred, payaient of the additional duty on ail the 
pacliages as returned by the appraiser, without which, or a deposit there- 
of, the importer could not, under treasury régulations of 1884 (article 358), 
obtain possession of the examined pacliage, is not voluntary. 

In Error to the (^rcuit Court of the United States for the Southern 
District of 'Neiv York. 

Jas. T. Van Rensselaer, Asst. U. S. Dist. Atty., for plaintiff in 
error. 

W. Wickham Smith, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. This is a writ of error to review a judgment of 
the circuit court for the Southern district of New York in an action 
at law against the cpllector of the port of New York, which was en- 
tered upon a verdict rendered for the plaintiff by direction of the 
trial judge. It is conceded that the plaintifE entered at the port of 
New York, on May 2, 1889, certain merchandise contained in six 
cases ; that the défendant, as collector of the port of New York, esti- 
mated the duties upon the merchandise contained in thèse cases, and 
such estimâted[ duties were paid by the importer at the time of mak- 
ing the entry; that case No. (î — one of the cases of merchandise — 
was designated and sent for examination to the public stores on or 
about the date of the entry, and ail the other flve cases of merchan- 
dise were thereupon delivered to the importer before the payment 
of any additional duty thereon, the importer executing the usual 
"ten-day bond" ; that the appraiser of the port appraised and returned 
the goods as flax and jute, at 40 per cent, ad valorem, and returned 
the invoice to the collector on May 8, 1889; that the entry was liq- 
uidated on May 16, 1889, and was subsequently reliquidated on May 
21, 1889; that the amount of increased duty was the sum of $77.25, 
and this increased duty was paid by the importer May 22, 1889. The 
importer received from the government, on May 23, 1889, the case 
No. 6, which had been sent to the public stores for examination.. 
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€n May 29, 1889, tlie importer diily flled with tlie défendant a 
protest, claiming the merchandise to be dutiable at 35 per cent. 
ad valorem. The original classification was subsequently found to 
hâve been incorrect, and the invoice was reclassified at the rate 
elaimed in the importer'» protest. The aggregate araount due him for 
principal and interest was |97.5G, for whieh amount a verdict was 
directed. The "ten-day bond" is a bond given by the importer to the 
United States for the return to the collecter of the merchandise de- 
livered to the importer, provided lie shall be so required, within 10 
days after the packages sent to the publie stores shall hâve been 
appraised and reported upon. The point made by the government 
is that the payment for increased duties was not made to obtain 
possession of the merchandise, and was therefore a voluntary pay- 
ment as to the proportion of the additional duties levied upon the 
iive cases of goods which had been previously delivered to the im- 
porter. It is familiar law that the importer cannot recover money 
paid for duties upon merchandise, unless the payment was made 
under compulsion in order to obtain possession of the goods. The 
compulsion which the collector exercised was in regard to the one 
case in the public store, of which the importer could not hâve had 
possession unless by payment of the entire amount claimed by the 
*ollector. The course of business in the collector's office is desig- 
nated in article 358 of the treasury régulations of 1884, which is 
contained in the record. The portion of the régulations to whieh 
attention need be called is as follows: "If the invoice is indorsed 
'Correct' by the appraiser, * * *^ the collector will issue an 
order for the delivery of the examined packages. But if advanced 
by the appraiser, either in value or rate of duty, the package will 
not be delivered to the importer without an additional deposit for 
duties, if necessary." Unless the unpaid amount of the duty claimed 
to be due upon the invoice had been paid, no permit for the delivery 
of the examined packages would be given, and, in order to obtain 
possession of this part of his goods, the importer must pay or de- 
posit the required amount. The facts in Porter v. Beard, 124 U. S. 
429, 8 Sup. et. 554, are not analogous to those in this case. The 
judgment of the circuit court is afïirmed. 



X,^ENTEAL TRUST CO. OF NEW YORK v. COLUMBUS, H. V. & T. RY. 

CO. et al. 

(Circuit Court, S. D. Oliio, E. D. March 21, 1899.) 

Jntbrnal Revenue — Stamp Act of 1898— Stamps on Deeds of Conveyanck. 

A deed to real estate, under Schedule A of the war revenue stamp act 

of 1898, requires stamps in proportion to tlie "considération or value" ot 

the Interest transferred, and not to the entire value of the property, where 

It is conveyed subject to incumbrances. 

Butler, Joline, Notman & Mynderse, for complainant. 
Stetson, Jennings & Kussell, for défendants. 
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TAFT, Circuit Judge. The question is presented to tlie court 
whether, under Schedule A of the war revenue stamp act, it is re- 
quired that the masters of this court, in executing a deed in accord- 
auce with the decree of confirmation of this court, shall place upon 
the instrument of conveyance stamps proportioned to the value of 
that which is transferred, — that is, the equity of rédemption of tlie 
raiiroad,— or the value of the railroad, including the amount of cer- 
tain prior mortgages, which are not foreclosed, and subject to which 
the railroad and ail the property of the railroad company is now to 
be transferred. I am advised by counsel that the commissioner of 
internai revenue has ruled that the words of the statute, "considér- 
ation or value/' are to be eonstrued as meaning the value of the 
real estate which is conveyed in fee simple. The language of the 
statute is as f ollows : 

"* * ♦ conveyance, deed, instrument or writlng, whereby any lands, tene- 
ments or other realty sold, shall be granted, assigned, transferred, or otlier- 
wise conveyed to, or vested in the purchaser or purchasers, or other person 
or persons, by his, her or their direction, and the considération or value ex- 
ceeds one hnndred dollars and does not exceed flve hundred dollars, flfty 
cents; and for each additional flve hundred dollars or fractional part thereof, 
in excess of flve hundred dollars, flfty cents." 30 Stat 460. 

And the question is presented whether the words, "considération 
or value," therein, are to be eonstrued as meaning the entire value 
of the land, or only the value of that interest in the land which is 
conveyed by the deed. 

I am referred by counsel to the case of James v. Blauvelt, 13 Fed. 
Cas. p. 303, in which Judge Cadwallader,' in the Eastern district of 
Pennsylvania, in passing upon a statute exactly similar in language 
and purportj held that in the phrase, "considération or value," the 
Word "conisideration" was to be understood as meaning the consid- 
ération for the conveyance, and the word "value" as meaning the 
value of the thing conveyed. The considération for the conveyance 
is the price bid, and the thing conveyed is the equity of rédemption, 
the value of which is the price bid. According to the ruling of the 
learned judge in the case cited, the amount of the stamp should be 
proportioned to the value of the equity of rédemption, and not be 
based upon the entire value of the lands. I fully concur in his reason- 
ing and conclusion. 

I understand the foundation for the ruling of the commissioner to 
be that, if he does not hold that this is to include the entire value 
of the land, the next day a mortgagee may be paid oflf, and may re- 
lease his mortgage, and that, in confeequence, the government will 
not get as much revenue as it would under his ruling. But the stat- 
ute must be eonstrued according to the language used, and because 
congress may not hâve provided for a case for which, in the opinion of 
the commissioner, it ought to hâve made some provision, there is no 
reason.w-liy the language of the statute should be stràined to mean 
something which it does not mean if the words are given their ordi- 
nary significance. The masters, therefore, will be authorized to at- 
taeh stamps onlv proportioned to the price at which the land is sold, 
to wit, $4,000,001. 
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Should the commissioner désire to contest the question, leave will 
be granted to him to appear by the district attorney or otherwise, 
as he may be advised, and to présent the question further; and the 
court retains full power to require the attaching of additional 
stamps, if subsequently it shall be determined that they ought to 
be attached. 



DUFF MFG. 00. v. NOETON. 

(Circuit Court, D. Massachusetts. Mardi 15, 1899.) 

No. 1,068. 

1. Patents— Prblimikart Injunction— Effect of Priok Décisions. 

ïhe rule as to the effect, on a motion for a prellminary injunction, 
of a prior adjudication hy a circuit court of appeals of anotlier circuit 
sustaining tlie patent in issue, Is applicable even when sueh jirior ad- 
judication was itself rendered on an issue as to the propriety of a pre- 
llminary injunction, when the court nevei'tlieless fuUy considered the 
case on its merits.i 

3. Samb. 

On a motion for a prellminary injunction, a prior décision has the same 
effect on the question of Infrlngement as on the question of valimty, 
where the court fuUy considered the question of infrlngement, and gave 
the patent so broad a construction as to clearly Include the device com- 
plained of In the subséquent case. 

3. Same. 

In considerlng the effect of a prior décision, rendered after fully con- 
sidering the merlts, the court has a right to rely on the presumption that 
ail défenses, both an the question of validity and Infrlngement, were pre- 
sented and considered in that litlgation. 

4. Same — Lifting Jack. 

A prellminary Injunction granted upon the Barrett patent, No. 455,993, 
for a lifting jack, upon the strength of prior décisions in other circuits. 

This was a suit in equity by the Duff Manufacturing Company 
against Arthur O. Norton for alleged infringement of letters patent 
No. 455,993, issued July 14, 1891, to Josiah Barrett, for a lifting jacli. 
Only claims 1, 2, and 6 of the patent were in issue. Thèse daims read 
as foUows: 

"(1) In a jack, the combinatlon of a bar having teeth on one side thereof, 
a pivotai lever, two pawls pivoted to said lever, and having Angers rigid 
therewith, and a yielding tripping plate having lugs thereon adapted to en- 
gage vcith said Angers, and, through the same, draw the pawls from engage- 
ment with the toothed bar, substantially as and for the purposes set forth. 

"(2) In a jack, the combinatlon of a bar having teeth on one side thereof, 
a pivotai lever, two pawls pivoted to said lever, and having flngers rigid 
therewith, and a yielding tripping plate pivoted to the jack frame, and hav- 
ing lugs thereon adapted to engage with said fingers, substantially as and for 
the purposes set forth." 

"(6) In a jack, the combinatlon of a bar having teeth on one side thereof, 
a pivotai lever, a pawl pivoted to said lever, and having a finger rigid there- 
with, and a yielding tripping plate mounted on the frame, and having a lug 
adapted to contact with said flnger, and, through the same draw, the pawl 
from engagement with the toothed bar, substantially as and for the purposes 
set forth." 

1 As to effect of previous adjudication, see note to National Cash-Register 
Co. V. American Cash-Register Co., i> G. C. A. 5G5. 
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The cause was heard upon a motion for a preliminary injunction. 

James L Kay and Robert D, Totten, for complainant 
Edward S. Beach, for défendant 

PUTNAM, Circuit Judge. This la an application for an ad intérim 
injunction, alleging infringement of claims 1, 2, and 6 of ttie patent 
in issue hère. Tbe complainant relies on that branch of the law which 
supports such applications by the results of antécédent litigation,. 
even where the parties are not the same, as explained by the circuit 
court of appeals for this circuit in Wilson v. Store-Service Co., 31 G. 

0. A. 533, 88 Fed. 286. The complainant has cited the following 
décisions which relate to the letters patent now in suit: 

Manufacturing Co. v. Forgie, 57 Fed. 748, heard on bill, answer,, 
and proofs, and decided in favor of the complainant by the circuit 
court in the Thlrd circuit, July 10, 1893. We hâve not yet been in- 
formed that any appcal was taken in that case, and the judgment 
stands as of full effect on the merits. There was involved in that suit 
the patent now in issue, besides some other patents, not necessary to 
détail, but relating to the same subject-matter; and, eo far as the 
patent now in suit is concerned, the same claims were in issue, — the 
flrst, second, and sixth. The validity of the claims was sustained, 
but the question of infringement was entirely unlike that raised hère. 
Therefore that judgment stands in support of the complainant se far 
only as the question of validity is concerned. 

The complainant next refers to Manufacturing Co. v. Forgie, 78 
Fed. 626, decided by the circuit court in the Third circuit, February 

1, 1897. This was an application for an ad intérim injunction, based 
on the flrst and sixth claims of the patent in issue hère, having no- 
référence to the second claim. The resuit was an injunction as prayed 
for, which was sustained on appeal, July 19, 1897, in Forgie v. Manu- 
facturing Co., 26 C. C. A. 654, 81 Fed. 865. The case on appeal ia 
also reported under the same title in 55 U. S. App. 27. The circuit 
court of appeals not only considered the validity of the claims, but 
determined thelr construction with référence to the question of in- 
fringement, and gave them a broad effect. We do not understand 
that this case has gone further. We are not advised what efforts 
hâve been made to bring it to a hearing on bill, answer, and proofs, 
or whelher or not, notwithstanding the lapse of time since the décision 
of the circuit court of appeals, there was sufQcient reason for not 
bringing the suit to a flnal détermination. 

The same patent came before the circuit court in the Sixth circuit, 
and its validity was sustained by an opinion rendered August 3, 1898, 
in Duff Mfg. Co. v. Kalamazoo Railroad Vélocipède & Car Co., 94 
Fed. 154. The record does not show to what particular claim this 
case related. The issue was on an application for a preliminary in- 
junction. We are not advised of any further progress in the case, or 
of any efforts to bring it to a conclusion. Neither are we advised 
sufficiently aboût this décision to enable us to détermine whether it is 
of any value for our présent purposes. 

The effect of suçh prior adjudications with référence to applicationa 
for ' J intérim injunctions in patent causes was very clearly stated in 
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this court by Judge Coït, February 18, 1893, in Edison Electric Liglit 
Co. V. Beacon Vacuum Pump & Electrical Co., 54 Fed. 678. The ru le 
vvas formulated by the circuit court of appeals for the Seventb circuit, 
May 1, 1894, in "Electric Mfg. Co. v. Edison Electric Ligbt Ce, 10 
■C. C. A. 106, 61 Fed. 834, 836; and, as so formulated, it was repeated 
by tbe circuit court of appeals for this circuit, February 14, 1896, in 
Bresnahau v. Leveller Co., 19 C. C. A. 237, 72 Fed. 920, 921. In view 
of the expressions of this court, October 8, 1897, in Beach v. Hobbs, 
82 Fed. 916, 918, and séquence, as to the effect to be given generally 
to décisions of the circuit courts of appeals in the various circuits, 
which expressions wefe approved, at least to some extent, by the 
circuit court of appeals in the same case on appeal, in an opinion pawsed 
down February 13, 1899 (92 Fed. 146), it may be that the rule applied 
to ad intérim injunctions may so develop as to affect hearings on the 
merits on full records. The rule, as stated in the cases referred to, 
has express relation to prior adjudications after hearings on the merits 
on bill, answer, and proofs; but our examination of the opinion in 
Forgie v. Manufacturing Co. shows that the circuit court of appeals 
for the Third circuit fully considered the merits, although the issue 
related to an ad intérim injunction. Moreover, the défendant does 
not contest the application of the rule to whicli we bave referred. He 
maintains, however, that. in accordance witb American Pneumatic 
Tool Co. V. Bigelow Co., 23 C. C. A. 603, 77 Fed. 988, the question of 
infringement is open. American Pneumatic Tool Co. v. Bigelow Co., 
however, goes only to the extent that, so far as any issues are raised 
on applications for preliminary injunctions which hâve not been cov- 
ered by the prior litigation, they are open to the défendant; and, 
being so, it of course follows, as stated in Wilson v. Store-Service 
Co., already referred to, that the issues so open must be made clear 
in favor of the complainant. The rule, however, has no application 
to the case at bar, because the circuit court of appeals for the Third 
circuit, in Forgie v. Manufacturing Co., gave so broad a construction 
to claims 1 and 6, and laid down so broad a rule, as to cover the issue 
of infringement in the case at bar. The form of the défendantes 
device hère seems, on this hearing, to be so akin to that presented to 
the circuit court of appeals for the Third circuit that no essential dis- 
tinction can be discovered between them. 

The défendant maintains, on the issue of infringement, that, on 
their proper interprétation, the claims in issue are not so broad as to 
reach the defendant's device, and that, if their construction permits 
them to be held so broad as this, they hâve been anticipated, and, per- 
haps, fail in invention. In other words, while he makes at this hear- 
ing no issue of the validity of the claims in issue, he maintains that 
they are to be narrowly construed, and, being so construed, do not 
reach his device. The difflcultj', however, with référence to this as a 
gênerai proposition, is, as we hâve already said, that the prior litiga- 
tion has determined this issue in favor of the complainant. The de- 
fendant, however, urges upon us for our considération that his device 
is constructed under a patent issued to him later in date than the 
patent in suit; that it is, in principle, the same as the device shown 
by a patent to the same inventer in 1884; and that, if the patent in 
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suit is to be construed broadly, it was anticipated by à patent to oae 
Alfred. IJnfortunately, the reports of Forgie v. Manufacturing Oo., 
decided in tie circuit court of appeals for the Third circuit, do not 
show what alleged anticipatory patents were before the court. It is 
enough to say, however, that none of thèse grouhds of défense come 
within the rule stated in the cases cited by us, that the new évidence, 
in order to avail, must be cogent. Giving to the décision of the circuit 
court of appeals for the Third circuit the effect which we hâve given 
to it, — that is to say, that the claims are sufficiently broad to cover 
the infringement in this case, — the défendant does not raise a new 
issue, but he only offers new évidence on an old issue; that is, certain 
alleged anticipatory matters in the way of other patents, which may 
or may not hâve been before the circuit court of appeals for the Third 
circuit. Where there has been so much litigation as in the case at 
bar, and the patent has not only been sustained, but held to be of so 
broad a character as to cover the alleged infringing device shown on 
a new application for an ad intérim injunction, it cannot be expected 
that the court to whom the application is niade will so far delve into 
the merits as to fully détermine the efEect of new alleged anticipatory 
matters, whether relating only to the validity of the patent or to the 
construction of the claims, and, therefore, to the question of infringe- 
ment. When there has been a prior, thoroughly considered décision 
on the question of infringement, the rule necessarily applies with the 
same effect as to a question of the validity of the patent. Indeed, in 
many cases one issue is involved in the other. In either case the court 
to which the later application is made has a right to rely on a pre- 
sumption that ail défenses of value were presented and considered in 
the earlier litigation. A différent practice would deprive an inventor 
of the substantial advantages of the results of protracted litigation 
in the first case, and would subject Mm, on the subséquent applica- 
tion, to ail the labor and cost of investigating the merits on every dis- 
covery of some supposed anticipatory matter not brought forward in 
the prior suits; and to the discovery of such matter there is, of 
course, no end. Therefore, unless on ail such issues the court ordi- 
narily accepts the resuit of the prior litigation, except for some mat- 
ter which is clear and cogent, the beneficent rule with référence 
thereto would be substantially lost. The circuit court of appeals for 
this circuit, Pebruary 14, 1896, in Bresnahan v, Leveller Co., already 
referred to, at page 242, 19 0. G. A., and page 924, 72 Ped., explains 
this proposition with référence to a prior décision of the same court; 
and the hne of reasoning there employed applies fully to décisions 
in other circuits, in connection with applications for ad intérim in- 
junctions. Giving force to this practice, we perceive nothing suffi- 
cient to require us to reinvestigate the merits of the questions passed 
on by the circuit court of appeals for the Third circuit, and we think 
that the complainant is entitled to the beneût of that litigation with 
référence to claims 1 and 6, which alone were there in issue. In 
reaching this conclusion, we prêter not to make use of the stronger 
expressions found in the cases through which the practice applied hère 
originated, as we deem it sufflcient to say that the défendant does 
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not offer us any new évidence so cogent on its face as to reiiuire us 
to reinvestigate the merits on this application. 

In Wilson v. Store-Service Ce, 31 G. C. A. 533, 88 Fed. 2S(;, already 
cited, the court made some observations to the effect that, inasmuch 
as ad intérim injunctions in patent causes do not ordinarily main- 
tain matters in statu quo, the strict rules stated in that case ap- 
plied. In the case at bar, however, it appears that the etfect of the 
ad intérim injunction would be practically to hold matters in statu 
quo. The refusai of the injunction might operate in very great in- 
jury to a long-established and extensive business, controlled by the 
complainant, while it would cause no serions injury to the défendant, 
whose manufacture of the alleged infringing device has been but 
lately commenced, is, apparently, not extensive, and has not become 
one of his principal occupations. Moreover, he must hâve known of 
the litigation to which we hâve referred, and hâve taken his chances 
in view of it. Therefore the court, feeling that it can do no substan- 
tial injustice thereby, is the more content with its conclusions. Also 
Judge Colt's line of reasoning in Patent Co. v. Donallan, 75 Fed. 287, 
decided June 25, 1896, supports us in the case at bar, although the 
issue before him was only as to the validity of the patent. 

In relation to the duty of diligence in bringing the cause to a final 
hearing, we do not fail to appreciate the inévitable embarrassments 
and delays to which counsel are compelled to submit in patent liti- 
gation. Nevertheless, in view of the fact that the case in the Third 
circuit, referred to, has not been brought to final hearing, so far as 
we are advised, and that the answer in the pending suit was filed in 
December last, we feel it our duty to inform the parties that, if the 
défendant shall hereafter be of the opinion that due diligence is not 
used in bringing the suit to a hearing on bill, answer, and proofs, we 
would consider, at the proper time, a motion for a dissolution of the 
injunction now ordered, based on the want of such diligence. 

We deem it proper to remark that, in reaching our conclusions, 
we hâve rested entirely upoii the results of the prior litigation, and 
we hâve endeavored, so far as possible, to form no judicial opinion 
touching the merits. Let there be a decree, in accordance with rule 
21, for an ad intérim injunction with référence to claim 1 and claim 6. 



PALMER et al. v. JOHX E. BROWX MFG. CO. 

(Circuit Court of Appeals, First Circuit. Mardi 16, 1890.) 

Xo. 244. 

Patents— Distinct Inventions— Two Patents Held not por Same Intbn- 
tions^Maciiinb for Sewino or Quilting Fabrics. 

The Palmer patent No. 308,981, for a machine for sewing or quilting 
fabries, comparée! with the earlier patent, No. 304,5.")0, to the same in- 
venter, for a "mechanical movement," and lield to be for a différent, dis- 
tinct, and patentable invention; and also construed and held infringed 
as to claims 9, 10, 14, 16, 18, 19, 22, and 24. 
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Appeal fmm the Circuit Court of the United States for the District 
of Massachusetts. 

EdWin H. Brown, for appellants. 
James E. Maynadier, for appellee. 

Before COLT, Circuit Judge, and BKOWN and LOWELL, District 
Judges. 

BROWN, District Judge. This suit is based upon letters patent 
No. 308,981, granted December 9, 1884, to Frank L. Palmer, and 
described as for a machine for sewing or quilting fabrics. The cir- 
cuit court found this patent invalid, on the ground that what was 
claimed therein was simply an application to an appropriate use of 
what was claimed in an earlier patent to Palmer (304,550, dated Sep- 
tember 2, 1884), without the deyelopment of the inventive faculty in 
màking the application. There is no doubt that Palmer was, in fact, 
the inventer of the quilting machine described in the patent in suit, 
and that his invention was of great ingenuity, and of great im- 
portance in the art of machine quilting. His machine accomplished 
work that was formerly done only by hand, and the évidence of in- 
vention afforded by the resuit of its application to the practical art 
îs of high order. He was the first to produce by machinery scroll 
quilting in lines running freely in any and ail directions, — an advance 
of great importance in the art. We agrée with the opinion of the 
circuit court that Palmer's patent, ISTo. 185,954 is not anticipatory, 
since it lacked the "universal movement in any and ail directions," 
which is the characteristic feature of his patent in suit. Had Palmer 
been content to take out only the patent in suit, we think there would 
be no doubt as to its validity. The difficulty in the présent case 
arises from the patent No. 304,550, granted to Palmer about three 
months earlier than the patent in suit. ïhis patent is for a "mechan- 
ical movement," described in the spécification as "more particularly 
intended for producing the change in relative position between an 
împlement or tool (such, for example, as a molding or other cutter 
or cutting tool, or the needle of a sewing machine) and the article 
to be operated upon by the implement or tool (such, for example, as 
a pièce of wood or other material to be molded or eut, or a pièce of 
fabric to be sewed, quilted, or embroidered)." Claim 7 is as follows: 

"The comtimation, witli a rack or track in pattern form and a positively 
operating engaging devioe acting thercon and capable of bodily movement 
relatively thereto, of carriages supporting sald device, movable in directions 
transverse to eacli otlier, and one mounted upon tlie otlier, ■w'hereby iwovision 
is afforded for the movement of said engaging device along the racle or track 
by its engagement therewith, substantially as herein described." 

Tliis "mechanical movement" is employed in the machine of the 
patent in suit as a part of the claimed combination. Upon Palmer's 
original application for a patent for a machine for sewing or quilting 
fabrics this "mechanical movement" was made the subject of a sep- 
arate claim. The date of this application was November 23, 1883. 
The other claims of présent importance relate to the combination of 
this "movement" with the mechanism of a quilting machine, including 
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a sewing machine and work holder of a construction permitting them 
to co-operate with the "movement." The patent ofïice, however, 
eonsidered the appHcation to embrace two inventions, and upon the 
requirement or suggestion of the office, the claim for the "movement" 
was withdrawn from the application of November 23, 1883, and made 
the subject of a new application, flled June 21, 1884. Upon the 
later apphcation was issued the earlier patent, No. 304,550, on Sep- 
tember 2, 1884. Upon the earlier application was issued the later 
patent, No. 308,981, now in suit. 

The défendant contends that Palmer made but one invention, 
namely, a "pattern mechanism," or a feed me(ianism whicli produces 
a pattern; and that he did not make two inventions, namely, that 
pattern mechanism, and, in addition, the combination of that pattern 
mechanism with a sewing machine and its work holder. If it is true 
that both patents are for the same invention, it folio ws that Palmer, 
by taking the patent earlier issued, left nothing which could be made 
the subject of a second patent. Our inquiry, then, will be: Are the 
two patents for the same invention? Looking first to the letters 
patent themselves, and comparing their claims, we are unable to say 
that the combination claimed in the earlier is identical with that 
claimed in tlie later, since the later speciflcally claims éléments not 
enumerated in the earlier. As the claims are not co-extensive, the 
fact that a given élément is coramon to both may be of little consé- 
quence. Comparing next the functions, we still fail to find identity, 
since it is the function of one to produce a tinished and useful product, 
while the function of the other stops far short of this, and produces 
merely motion in a predetermined or pattern form. From inspection 
of the patents alone we are unable to say that the patent office, by 
granting patent No. 304,550, exhaûsted its power to grant No. 308,- 
981. The test of identity afforded by a comparison of the claims of 
the two patents, however, is not conclusive. We must be satisfled 
further that there are substantial différences, not merely varying 
descriptions of one invention, or descrijjtions of a single invention 
in différent applications to use. As said in Miller v. Manufacturing 
Co., 151 U. S. 186, 198, 14 Sup. Ct. 310, 315: 

"It must distinctly appear that the invention covered by tlie later patent 
was a separate invention, distinctly différent and independent from that com- 
prehended in the first patent. It must consist in sometliing more tlian a mère 
distinction of the breadth aiid scope of the claims of eacli patent." 

At the date of the application for the patent in suit neither the 
prior art (represented, so far as appears in évidence, solely by Palm- 
er's earlier patent. No. 185,954, for a machine without the universal 
movement characteristic of the patents under considération) nor any 
prior patent disclosed anything suggestive of the combination of the 
patent in suit. There is no warrant in the évidence for the claim 
that the mechanical movement suggested the combination. The 
"movement" was evolved by Palmer while working in the art of 
quilting, and as a means subordinate to the purposes of that art. It 
seems évident that throughout the inventive process which led to 
the final successful resuit Palmer's object was to improve the art of 
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machine qiiiiting, and that the movement was concéited as a sub- 
combination, or as a member of a combination in which a sewing 
machine M'as a necessary élément. Complainant's expert, Mr. Park 
Benjamin, points eut — fairly, as we think — the error of the assump- 
tion that the invention of the patent in suit was made by adding the 
sewing machine and worli holder to the "movement," and of the 
erroneous implication that the "movement" was flrst in the art. Our 
View as to the error of this implication disposes aiso of the suggestion 
that the earlier application was for letters patent for a mère appro- 
priate use of an independent invention. It would be more just to 
say that Palmer's knowledge of the superiority of the designs of the 
handwork, and of the comparative imperfections, in design and work- 
manship, of the former machines, led to the désire for a machine 
that would overcome the limitations of the earlier machines and the 
imperfections of their product, and that this désire led to the concep- 
tion of his sewing machine so reorganized with other éléments in a 
new combination that it could sew Unes in any and ail directions. 
The record évidence of the inventor's progress in the art and of his 
final achievement justifies this view, rather than the view resulting 
from a tearing down of his structure, and an assnmption that the 
easy process of rebuilding it corresponded to his inventive act. The 
architect is entitled to crédit for more than the skill necessary to 
build according to his perfected plan. The language of Judge Wal- 
lace in Thomson-Houston Electric Co. v. Elmira & H. Ey. Ck>., 18 
C. C. A. 145, 154, 71 Fed. 396, 405, seems especially applicable to this 
case: 

"The test of identity is whether both, when properly construed in the light 
of the description, define essentlally the same thing. When the clalms of 
botli cover and control essentially the same subject-matter, both are for 
the same invention, and the later patent is void, A machine or structure 
may embody several différent inventions. There may be subcombinations in 
a machine which are new SMà useful, and operate conjointly to perform some 
subordinate function. Sueh a subcombination, if net patentèd by a claim, 
might be appropriated by another without Infringing a patent for the machine. 
Being for a différent invention, it is the proper subject of a distinct patent. 
While two or more inventions residlng in the same combination or structure 
may be covered by a corresponding number of claims in a single patent, the 
law does not require them ail to be claimed in the same patent, and the in- 
ventions may, at the option of the patentée, be secured by différent patents. 
It is quite immaterial that both inventions originate at the same time, and 
from a single conception. In Oochrane v. Deener, 94 TJ. S. 780, the court said, 
'One invention may Include within it many others, and each may be valid 
at the same tlme.' In ail such cases, if the inventions are truly separable, 
the inventor is entitled to a monopoly for It, although neither eould hâve been 
discovered and made available without the other." 

The view of the circuit court in the présent case is further ex- 
plained by the opinion in Simonds EolUng-Mach. Co. v. Hathorn Mfg. 
Co. (July 30, 1898) 90 Fed. 201. Speaking of the présent case, the 
leamed judge who wrote both opinions said: 

"In that case (Palmer v. Manufacturing Co., 84 Fed. 454, 457) each of the 
two patents was really for a machine, the machine in the earlier patent merely 
néeding well-known connections to accomplish the results of the machine in 
the later patent; so 'that the two patents were clearly for the same subject- 
matter." 
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We do not think, however, that it is at ail obvious that, if the 
mechanical movement as claimed in the patent first granted were 
giveu to one of ordinary mechanical skill, who was familiar witli the 
art of machine quilting, he could hâve produced the machine of the 
patent in suit without such a degree of ingenuity iu making the 
application of the "movement" to the art of quilting as would amount 
to invention. Given a device capable of the production of universal 
movement, there would be still necessary the perception that this 
movement could be so applied in the art of quilting as to produce 
the results of the machine of the patent in suit, and the further per- 
ception of such a reorganization of the éléments of the machines of 
the prior art as would require, before a useful resuit could be pro- 
duced, changes of a radical nature in the work holder, in the means 
of holding and presenting the work to the needle, and in the sewing 
machine; and also the devising of suitable driving mechanism for 
operating the work holder and sewing machine in proper synchronism. 
The conception of a mechanism capable merely of producing motion 
in a predetermined form, and the conception of this mecliauism, com- 
bined, with other éléments, in a machine producing work theretofore 
doue only by hand, are distinct. Suffolk Ce. v. Hayden, 3 Wall. 315. 

We think there is force in the foUowing suggestion of the counsel 
for the complainant: 

"Clearly, the invention of the mechanical movement, heing merely a pro- 
ducer or transformer of motion, is not an invention in the art of quilting. 
Therefore if défendant'» contention is trvie that ail of Palmer's invention is 
embraoed in this mechanical movement, he made no invention in a quilting 
machine, notwithstanding he devised one so important that it revolutionized 
the art of quilting." 

Had the "movement" been in the prior art, we think that Palmer's 
claims to the protection by letters patent of his quilting machine 
would be well founded. As he bas produced not only a quilting ma- 
chine, but a part of that machine which may be used in other ma- 
chines, we see no reason why, by properly seeking protection for ail 
that he has invented, lie should be deprived of the protection of let- 
ters patent for that which he regards as his chief invention commer- 
cially considered. We are, upon the whole, of the opinion that the 
two patents are for two distinct inventions, and not for one inven- 
tion; that each describes a true combination; that the combinations 
difEer widely in tlieir éléments and in their functions, and that the 
patent in suit is not for a mère use of the invention covered by No. 
304,550, but for uses of which the invention of that patent is in- 
capable; and that a correct expression of the relation of the two 
patents is that the invention covered by one is merely an élément 
in a combination covered by the other. We therefore hold that the 
patent in suit is valid. 

The question of infringement follows. Claims 9, 10, 14, 16, 18, 
19, 22, and 24 are involved. It is satisfactorily established that the 
defendant's machine performs the sarae work, and that it has the 
capacity for scroll quilting that gives the machine of the patent in 
sait its chief value. In view of our finding that Palmer's two patents, 
92 F.— 59 
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3Gi,550 and 308,981, are independent, we think that tlie only question 
of importance upon the issue of infringement relates to the "movable 
supports." The defendant's position is set fortli in tlie testimony of 
its expert, Mr. Metcalf: 

"Défendant has dlscarded the supports deseribed in thèse patents [304,550, 
308,981], namely, the flxed track, the carriage on that track, the second ti-ack 
on that carriage, and the second carriage on that track, and uses instead of 
them newly-lnvented mechanism whieh consists of a simple table on castors, 
which supports the fabric holder, but has nothing whatever to do with 
restralning Its horizontal movement, and a sj^stem of rods and guides which 
restrains the fabric holder from rotatlng about a vertical axis, but has noth- 
ing to do with supporting it." 

We tliink tliis is disposed of effectually by the testimony of Mr. 
Benjamin, as follows: 

"That is evidently based on the assurnption that movable supports in any 
machine embodying complainant's Invention must, of necessity, in ail their 
parts operate to hold up the fabric holder against the action of gravity. In 
other words, his contention appears to be that, If any member of the mova- 
ble support (whereby the fabric holder is permitted, while in the machine, 
to follow the movements of the pattem) does not somehow actually take 
the weight, or some part of the weight, of that fabric holder upon itself, then 
the movable support of 308,981 is not présent. Ail of the supports (aecording 
to Mr. Metcalf) must restrain the fabric holder from moving downward 
towards the eartli; but, even if the support does operate to restrain the 
fabric holder from moving in that direction, if some part of it can be recog- 
nized as operating to restrain it also from rotatlng on a vertical axis, then 
the complainant's supports are not présent. I certainly cannot subscribe 
to that doctrine. So long as the mechanism which supports the fabric holder 
permits it to follow the guidance of the pattern, it is immaterial how the 
subsidiary functions of sustalning the weight of the fabric holder, and of 
preventing the rotation of that fabric holder about a vertical axis are dis- 
tributed among the parts which make up that mechanism. Such a distribu- 
tion will be governed simply by the exigencies of the especial conditions In- 
trodueed into either machine." 

We cannot regard the "supports" of the defendant's machine as 
the simple table without giving undue prominence to the mère sus- 
talning of weight, and without disregarding the latéral support neces- 
sary for the proper opération of the mechanism. The supports of the 
défendant are the table, with its connections, whereby both vertical 
and latéral support are given. What the défendant terms "restraln- 
ing devices" are latéral supports, which support the fabric holder in 
such a way that only the desired directions of movement are per- 
mitted. The inversion of parts, redistribution of weight, and redi- 
vision of work among the parts are productive of no advantage, pro- 
duce no change of resuit, and are merely colorable changes. A pat- 
ent of the primary character of that in suit cannot be evaded thereby. 

The decree of the circuit court (84 Fed. 454) is reversed, and the 
cause remanded to that court with a direction to enter a decree in 
favor of the complainants sustalning the validity of claims 9, 10, 
14, 16, 18, 19, 22, and 24 of the complainants' patent in suit, and 
adjudging that said claims hâve been infringed by the défendant, 
and ordering a référence to a master to take an account of profits 
and damages in respect to such infringement, and awarding to the 
complainants a perpétuai injunction in respect to the claims above 
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inentioned; and to take such further proceedings as shall be accord- 
ing to law, and not inconsistent with this opinion. The costs of this 
court are adjudged to the appellants. 



THE GrYANDOTTE and THE DELAWARE. 

(Circuit Court of Appeals, Second Circuit. March 1, 1899.) 

No. 59. 

Collision — Steam Vesskls Crossing — Failure to Continue Maneuvee as 
Agbbed by Signals. 

A steamship and a tug, -witli a tow, exclianged signais for crossing in 
accordance with the starboard rule, the steamship being the privileged 
vessel, at a sufflclent distance apart to enable the maneuver to be executed 
with safety, but the master of the tug, which had reversed, fearing col- 
lision, interrupted the maneuver, aad again started abead, and a col- 
lision resulted, in which the tow was Injured. The weight of évidence 
sliowed that the steamship held her course after the exehange of signais. 
Held, that the tug was alone in fault for the collision, regardless of any 
fault in the navigation of either vessel prior to the exchange of signals.i 

Appeal from the District Court of the United States for the South- 
ern District of Kew Yorlc. 

This cause cornes liere upon appeal from a decree of the district 
court, Southern district of New Yorlc, holding both respondents liable 
for damage done to libelant's car float. The car float was in tow of 
the tug Delaware, and lashed to her starboard side, and was in col- 
lision with the steamer Guyandotte on the afternoon of April 30, 
1897, in about the middle of the North river, near the upper White 
Anciiorage Buoy, oiï the coal docks at Communipaw. 

The foUowing is the opinion of the court below (BKOWN, District 
Judge) : ' 

A little after 3 o'clock in the afternoon of April 30, 1897, as the libelant's 
float Xo. 3, 185 feet long, was going out of the East river in tow of the tug 
Delaware and on her starboard side and crossing the North river towards 
Harsimus cove, above the Pennsylvania Railroad ferry in Jersey City, she 
came in collision with the stem of the steamer Guyandotte going down the 
>'orth river, which struclj the float on her starboard side some 20 or 30 feet 
from her stern, causing the damage for which the above libol was flied. 

The collision was not far from the middle of the river and probably from 100 
to 300 yards above the AVhite Anchor Buoy, between Ellis Island and Castle 
Garden. The tug and float in crossing on the last of the ebb tide were headed 
a little up river. The Guyandotte, 2Gô feet long, was outward bound for sea. 
After leaving her pier at Beach street, she came down in about the middle of 
the North river. Ahead of her an Annex ferryboat was crossing from Jersey 
City towards the East river and the Guyandotte changed her course about a 
couple of points to starboard in order to pass under the stern of tlv ferryboat, 
which aecordingly crossed the bows of the Guyandotte and passed several 
hundred feet to the northward of the tug and float below. The mate of the 
Guyandotte, who was on the bridge of the steamship with the master, ob- 
served the tug and tow before the ferryboat crossed their bow. The master 
did not observe them until the steamship passed behind the ferryboat and was 

1 For signiticatlon of signais of meeting vessels, see note to ïhe New York, 
30 0. 0. A. 630. 
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In her walte; He theii starboarded his wheel in order to straighten his course 
agaln directly down river, and soon af ter for tlie first time observed tlie tug 
&ùa iîoàt a little on his port bow, abolit two points according to liis estimate, 
more or less. After starboarding more or less tie steadied and gave to the tug 
a signal of one wliistle, wliich was ansvrered by ttie tug wlth one whistle. 
About a lialf a minute afterwai'ds or less, fearing collision, lie hard a-ported 
and reversed, but strucli the float at an angle of about three or four points. 

The wheelsman on the tug states thathe saw the Guyando.tte coaning down 
before the Annex ferryboat crossed her bows, and tliat she then seemed to be 
lieading towards the stern of his float; and that he supposed the Guyandotte 
would go astem of him. When afterwards he saw the Guyandotte apparently 
sheering to the westward in order to go astern of the ferryboat, he stopped 
his engines when the ferryboat was between the tug and the Guyandotte, and 
immediately on answering the signal of the steamship after she had passed 
the stem of the ferryboat, he reversed full speed. A few moments afterwards 
the captain of the tug, who had been temporarily absent from the wheel bouse, 
returned, and when the Guyandotte was about 400 to 500 feet away and ap- 
parently pointing for his midships, so that the float was lapping across her 
bows, believing collision imminent, he ordered the engines full speed ahead 
and put the wheel hard a-port hoping the steamer would go under his stem. 

AU the évidence in the case shows that when the steamer crossed tlie wake 
of the ferryboat, she was only about 300 yards from the tug. She was going 
under one bell at the rate of six or seven lînots an hour, and the tug at the 
rate of about three and one-half knots. It is not denied that the steamship 
had the right of way and that it was the duty of the tug to lîeep ont of her 
way. On behalf of the latter, however, it is claimed that the collision was 
lirouglit about by the starboarding of the steamer after she got astem of the 
ferryboat, and because the steamer had no lookout forward, and did not see 
tlie tug in time, and did not navigate prox>erly in référence to her, eitlier by 
keeping her original course, or the course two points to westward when she 
had changed to that course. 

I am inclined to the opinion that when the steamer was first seen from the 
tug she was more nearly directly up river from the tug and tow, and lieading 
inore nearly towards them, than niight be infcrred from some of the testimony 
of the steamer's witnesses. She was probably but a little to the westward of 
the tug's place in the river. This is not only the direct testimony of the 
wheelsman of the tug and the floatman, but seems to be borne ont by the tes- 
timony of the master of the steamer, that when he flrst noticed the tug she 
was only about a couple of points on his port bow, althougli he had then 
changed the heading of his steamer by porting on account of the ferryboat, a 
couple of points to the westward, and as he says had come back but little. 
AU agrée that the angle of collision was about three or four points; and eon- 
sidering that reversai by the tug would at flrst swing her more to the south- 
ward and that her porting afterwards was of short duratjon, and that the 
steamer's porting and subséquent reversai would both carry her head to the 
westward, tending to increase the angle of collision, it is difficult to see how 
the collision could possibly be at so small an angle as three or four points 
unless the Guyandotte had swung fully back to her original course under the 
influence of her starboard helm after passing astem of the ferryboat, before 
she could break her sheer by her port helm. And this agrées with the testi- 
mony of the Delaware's witnesses as to the apparent heading of the steamer. 

If such was the true situation of the steamer before she crossed astern of the 
ferryboat, that is, pointing directly down river and being but little to the 
westward of the tug when from one-third to one-half a mile distant, it was as 
much the duty of the steamer to keep her course without change, unless some- 
thing compelled the steamer to change that course, as it was the duty of the 
tug to keep out of the Avay; and the proper course of the tug was to keep on 
and to cross the Guyandotte's bows, as there would evidently be abundant 
time and spaee to do so. It does not appear that the steamer might not hâve 
avoided the ferryboat sufficiently by slowing or reversing, as well as by chan- 
glng her course to the westward. If. however, she preferred to change her 
course to the westAvard, as that would require the tug to change her course 
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and go under the Gnyaudottes stern, I tlijnk it was speclally Incumbent ou the 
steamer to signify by signal to the tug below that she was intending to go to 
the right, and to keep Uiat course when once taken, so that the tug couhl 
goveru herself accordJTigly. No sueh signal was given; probably because the 
master, who was in cliarge of the navigation, did not at that tiuie notice tlie 
tug. The tug, as I hâve said, when the ferryboat was between her and the 
steamer, pnidently stopped her engines, uncertain apparently from the swing 
of the steamer to the westward, whether or not she meant to go astern of the 
tug as it was at first supposed she designed to do. The rule as to signais was 
designed to prevent just sueh uncertainties and miscalculations as this. But 
hère the giving of the necessary signais on both sides was delayed until the 
steamer had crossed the wake of the ferryboat and for about half a minute 
swung her head, under a starboard wheel, again somewhat to the eastvvard. 
towards the line of the tug and tow, when the vessels were perhaps 200 yards 
apart; so uear that although they were both going at moderate spced, yet both 
being heavily loaded and not capable of quick handling, there was imminent 
danger of collision. It is possible that collision would hâve been avoided had 
the tug eontinued reversing. But this is doubtfnl, eonsidering the fact that. 
as it turncd out, the float nearly escaped by going ahead. However this may 
be, the blâme should be ascribed to gettîng into that situation rather than to 
any mistake made when the situation became critical. Had timely signais 
been given by either, it is évident that the embarrassment of the tug would 
hâve been avoided, and she would hâve avoided the steamer. 

The primary causes of the collision in my judgment were (1) the failure of 
both boats to signal, as required by the rules. when at a distance of one-half 
a mile from each other, a rule which the présence of the ferryboat and the 
steamer's change of course made it specially necessary to observe; (2) the 
steamer's lack of timely attention to the tug, and her «changes of course, which 
embarrassed the navigation of the tug; (3) her failure to reverse at the finie 
the signal was given, as she was then not more than 300 yards away. and mftst 
hâve been pointing nearly for the tug and was probably still under some swing 
to the southward from her previous starboard helm; (4) the faihu'i» of the tug 
to take timely, original and effective measures to avoid collision by giving a 
signal either of one whistle or of two; and (5) her failure to reverse and give 
a signal of one whistle at the time when sbe saw the steamer change her course 
to the westward, to prevent the steamer from again swingiug to the southward. 

The libelant is cntitled to a decree against both steamers, with costs. 

F. D. Sturges, for appellaiit Old Dominion S. S. Co. 
H. Galbraith Ward, for apjjellant Pennsylvania R. Co. 
Le Roy Gove, for appcllee. 

Before WAIXACE, LiVCOMBE, and SHII'.MAN, Circuit Judges. 

LACOMBE, Circuit Judge. Tlie Delaware was on lier way from 
the foot of Rivington street, East river, to Harsimus cove. X. J., 
North river. Her navigation was temporarily in charge of a declc- 
hand, McGee. the master having gone below for a few minutes. 
She was heading for the upper rack of the Communipaw ferry, when 
McGee first saw the Guyandotte. The steamship left her pier at 
Beaeh street, and came down in ahout the niiddle of the North river. 
While passing down she encountered the Brooklyn Annex ferryboat, 
outward bound from the Pennsylvania slip, ported to pass under the 
ferryboat's stern, and then starboarded to get back on her course. 
The navigator of the tug saw the Guyandotte, on bis starboard hand, 
-when she was opposite Gourtlandt Ktreet ferry, as he estimâtes about 
one-half to three-quarters of a mile distant. He saw the Annex boat, 
saw the Guyandotte sheer to starboard, saw her pass under the stern 
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of the f erryboat, ànd then swing to port again, till she got back to lier 
original course, when she stopped and steadied, headed down the river 
about for the forward end of the float. Then, and not till then, as he 
says, the Guyandotte blew one whistle, he answered with one whistle, 
and rang two bells, and a jingle to go full speed astern. By this ex- 
change of signais it was agreed that the privileged vessel (the Guyan- 
dotte) should pass across the bows of the burdened vessel (the Dela- 
vyare). At the time the first signal was blown the vessels were 300 
yards or more apart. The navigators of both vessels and the counsel 
for both claimants ail insist that had both vessels thereafter navigated 
in conformity to agreement there would hâve been no collision, and, 
in our opinion, the évidence entirely supports their conclusions. 
The district judge was inclined to doubt this proposition, apparently 
for the reason that, as it tumed out, "the float nearly escaped by 
going ahead" ; but he seems to hâve overlooked the f act that for a suf- 
iicient time before collision to reduce her speed materially below six 
knots the Guyandotte was reversing at full speed. Inasmuch, there- 
fore, as there was time and room for both vessels to act in accorda nce 
with the agreement, and thus avoid collision, the risk of collis on, 
assuming that it theretofore existed, was terminated by the agree- 
ment, and it will be wholly unnecessary to discuss the prior navigation, 
or to détermine whether in their earlier maneuvers either vessel had 
committed any fault. The real question in the case is whether either 
or both vessels navigated contrary to the agreement, and thus br-ought 
about the collision. Indisputably the Delaware did so navigate. As 
has been seen, McGee, who was at wheel, saw the Guyandotte swing 
to go under the stern of the Annex boat, saw her swing back to ]iort, 
and says that she had stopped her swing to port, and had "steadied 
up, and headed down the river," before she gave the single whisrle. 
He says that he had stopped his engines while the ferryboat was 
passing between them. There is some dispute as to whether he 
stopped thus early, but the précise time is immaterial, since, immedi- 
ately upon replying with the single blast, he reversed at full speed. 
He was evidently alert, prudent, and careful, and had he been left to 
complète, undisturbed, the navigation he began, there would hâve 
been no collision, the headway of the Delaware, angling up across an 
ebb tide, would hâve been checked, if not entirely overcome, and the 
Guyandotte could hâve passed safely across her bows. Most unfortu- 
nately for the Delaware, however, her master's temporary busmess 
below had terminated. He heard the single whistle of the Delaware; 
also the two bells to back. He thereupon hurried into the pilot 
house, and "gave bells to stop and go ahead and hook her up at full 
speed." His reason for so doing, as he says, is that he found the bow 
of the float had already passed across the Une of the Guyaniotte's 
course, so that she was heading for the side of the float about amid- 
ships. The vessels were then, as he says, about two float lengths (370 
feet) apart. So soon after reversai was his contradictory order given 
that McGee's effort to conform the Delaware's navigation to her 
agreement was not continued long enough to hâve any appréciable 
efl^ect. Entirely uninf ormed as to prior movements of the vessels, the 
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master was in no position to judge whetlier the Giiyandotte was 
continuing to swiog to port, — McGee, wiio was in a position to linow, 
says slie was not, — and, ignorant of tlie agreement between them (lie 
had not heard tlie Guyandotte's wliistle), liis interférence witli McOee's 
arrangements was most ill-advised. The resuit was that, perceiving 
tlie Delaware was keeping on her original course with no apparent 
slackening of speed, the master of the Guyandotte ordered her engines 
stopped and reversed, — a movement which was continued an appré- 
ciable time (the master and engineer say two minutes, probably an 
over-estimate), and so reduced her headway that she struck the float 
some 25 to 30 feet from its after end. That the Delaware failed to 
navigate conformably to agreement is undisputed, and that such f all- 
ure brought about the collision seems to be entirely clear upon the 
proofs. 

The charge made by the Delaware against the Guyandotte is that 
she did not liold her course after the exchange of signais, but contin- 
ued swinging to port, by reason, as is suggested, of her endeavor to 
return to her original course after the swinging to the westward to 
pass the Annex boat. The witnesses from the Guyandotte testify 
that they ported upon the exchange of signais, but, even if we entirely 
disregard their testimony, we can fiiid no support for the contention 
that her starboard swing continued after the exchange of signais, in 
view of the express, distinct, and reiterated statements of McGee, 
acting pilot of the Delaware, that the Guyandotte had steadied before 
that time. We hâve, then, two vessels crossing on courses where the 
starboard hand rule applies, a proposition by the privileged vessel 
to cross the other's bows, there being ample room and time for the 
exécution of such maneuver if both eo-operate, an acceptance of such 
proposition, an admitted f allure by the burdened vessel to conform 
her navigation to agreement, with no sutHcient proof of a like failure 
by the other, and a conséquent collision. Under such circumstances, 
the burdened vessel is to be held solely in fault. 

The deeree of the district court is reversed, and cause remanded, 
with instructions to deeree for full damages to libelant against the 
Delaware, and costs of this court to the Guyandotte against the 
Delaware. 
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THE COLUMBIxl. 

(District Court, S. D. New York. March 24, 1899.) 

No. 77. 

1. Collision— Steam Fehryboat akd Steam Propellek. 

A steam ferryboat collided with a steam propeller in the East river, near 
the Grand Street Ferry slip on ttie New York side. The ferryboat gave 
a signal of two wliistles when one-tliird across from tlie New York sliore, 
to wliich tlie propeller immediately answered witli one; and thereafter 
the ferryboat navigated in disregard of the propeller's signal, and per- 
sisted in the effort to cross her bows, though the ferryboat had tlie pro- 
peller on her starboard hand. The ferryboat was not keeping an attentive 
lookout, and did not see the propeller until more than halfway across the 
river, and if she liad reversed when she saw the propeller, so as to go 
astern, as it was her duty, the collision would not hâve occurred. HcM, 
that the ferryboat is liable.i 

2. SAMB— MUTDAL Fatilt. 

A steam propeller in the East river, required by law to navigate in mid- 
river, was going downstream, not more than 200 feet from the New York 
shore, near the docks, and with lights dim, if not ont, when she collided 
with a ferryboat which was in fault for not keeping a lookout, nor obeying 
the propeller's signal, nor reversing and going astern. according to the 
rules of navigation. Hel4, that the propeller contributed to the collision. 

This was a libel by the New York & Norwalk Steamboat Company 
against the steam ferryboat Columbia for a collision. Decree for libeî- 
ant for one-half damages. 

James J. Macldin, for libelant. 

Wilcox, Adams & Green, for respondent. 

BEOWN, District Judge. At about 5:30 a. m., January 19, 1897, 
the ferryboat Columbia on her trip from South Seventh street, Brook- 
lyn, to Grrand street, New York, came in collision just outside of the 
New York slip with the steam freight propeller Eagle, bound dowu 
the East river, striking the port side of the propeller nearly at right 
angles about two-thirds the distance towards her stern, inflicting the 
damage for which the above libel was flled. It was one of the cold- 
est mornings of the winter. The night was very clear; the moou 
was fuU the day before, and at the. time of the collision was about 
one or two hours high. Before the collision, the ferryboat had given 
a signal of two whistles twice to the propeller, and the propeller 
had twice given a signal of one whistle to the ferryboat. 

ïhe ferryboat had the propeller on her starboard hand and was 
bound to keep out of the way. The propeller was coming down near 
the New York shore, probably to get the beneflt of the slacker tide, 
which had then been running flood about an hour. The défense of the 
ferryboat in substance is that the propeller showed no lights of any 
kind; that she was close by the shore and in its shadows, and could 
not be seen in time to avoid her. The propeller's witnesses asserted 
that her lights were ail burning. Fifteen witnesses for the ferryboat 

1 As to signification of signais of meeting vessels, see note to The New York, 
30 0. G. A. G30. 
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say that no lights were visible up to the moment of collision. The 
eliief part of the litigation was upon that point, and the testimony 
of at least one-half of the witnesses for the ferryboat on this subject, 
1 consider of little value. Many of them did not notice the propeller 
imtil she was already so far past the bows of the ferryboat that the 
propeller's head light and colored light would not be visible. Sev- 
ei-al did not know what high lights were required to be carried, and 
evidently did not look for the liigh pôle light. Others swear that 
no liglitvvhatever was to be seen, while others show that there was 
a light in the galley, and a light used in launching the small boat 
to examine the damage to the propeller immediately after tlie colli- 
sion, and wliile the beats were near each other; so that practically 
there are but four or flve of the ferryboat's witnesses whose testi- 
mony I regard as of much weight on the question of lights. Thèse 
were, however, comitetent pei'sons, and considering their évidence 
as well as llie évidence on the part of the propeller, I think the prob 
ability is that the propeller's lights, though they may not hâve been 
wliolfy extinguished, Avere burning only quite dimly. In the ex- 
trême cold weather they may Imve required some trimming during 
the night, which was not at'tended to; and in a very bright night 
like this they would naturally show still more dimly. 

But even if the propeller-s four lights were ail ont, whicli is scarcely 
probable, in such a night as this the propeller would hâve been readily 
seen if any proper wateh had been kept frora the ferryboat. There 
was no lookoul attending to his duties. But notwithstanding this 
fact, I am satisfled that the propeller was seen by the pilot of th(; 
ferryboat in time to avoid lier, luid he reversed at once, as was his 
duty in the situation presented. There was notliing on the west 
shoi-e of the river to cast such long shadows as to prevent a clear 
vision of the moving propeller. Whe was at least 200 feet from the 
docks, and the docks were not covered. The ferryboat did not re- 
verse, according to lier own testimony, until within 50 or 100 feet 
of the propeller, and for this delay the évidence shows no excuse. 
Though ferryboats are entitled to a reasonable freedom for entrance 
and egress to their slips, the rules of navigation are not ail abolished 
in their favor. The évidence leaves no doubt that notwithstanding 
a poor lookout, the propeller was seen when she was off the upper dock 
at Broome street, and at collision her bow was 75 feet below the ferry- 
boat, off the middle slip at Grand street. It follows that the pro- 
peller moved at least 300 feet from the time she was seen at Broome 
street. As her engines were stopped for part of that time, and she 
was moving against the tide, not more tlum 3 or 4 knots by land, 
plainly the ferryboat in the same time must hâve traversed twice that 
distance or more, i. e., at least 600 feet. Three hundred or 400 feet 
was a sufificient space in which to come to a dead stop by reversing. 
The collision probably happened about 100 feet outside of the Une 
of the dock at Grand street, although by the motion of the ferryboat 
the stern of the propeller was carried in considerably, so that several 
of the witnesses described the collision as being inside of the line 
of the dock. When the propeller was flrst seen by the ferrj'boat, 
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the ferryboat was, therefore, about 700 feet front the New York sliore, 
that is between one-third and one-half way across the river, which 
is there about 1,800 feet wide. The witness, Downing, whom I re- 
gard as one of the most trustworthy on the part of the respondent, 
places the ferryboat at that time as one-third across the river, which 
would be nearly 600 feet from the New York docks. 

I ûnd the ferryboat to blâme, first, for an inattentive lookout, in 
conséquence of which the propeller was not seen until the ferryboat 
was more than halfway across the river; secondly, for not heeding 
the signal of one whistle given by the propeller; thirdly, for not re- 
versing at once when the propeller was seen, so as to go astern of 
her as was her duty in that situation, instead of claiming and at- 
tempting to enforce a superior right of way (a claim which is also 
set up in the answer) with a signal of two whistles given twice, con- 
trary to the rules of navigation, when it was manifest that that course 
involved danger of collision. The ferryboat bases that claim upon 
the contention that she was then near to her New York slip, whereas 
at lier first signal that certainly was not the fact. Nothing at that 
time prevented her from reversing and going astern of the propeller. 

2. The account of the navigation given by the pilot of the propeller 
is substantially in accord with that given by the pilot of the ferry- 
boat. From South Seventh street there are three ferries, one to 
Twenty-Third street, New York, one to Grand street, New York, and 
one to Eoosevelt street, New York. The Columbia left her slip under 
a port wheel in order to give abundant room to the incoming boat 
to the southward. This carried her up river at first, to counteract 
which she soon swung down so much that the pilot of the propeller 
believed she was going to Eoosevelt street. When after that she 
began to haul more toward New York, being about one-half way 
across the river, the pilot of the propeller was first able to make ont 
that she was going to the Grand Street Ferry. He then properly 
gave one whistle and ported his helm a little. This whistle was 
not answered at once, and according to the testimony of the witnesses 
for the ferryboat, was not observed; but shortly afterwards the 
ferryboat's first signal of two whistles was improperly given to the 
propeller when, as I find, she was at least one-third the way across 
from the New York shore. The propeller immediately answered with 
one. The pilot of the propeller testifled that lie ported his wheel 
only three spokes, but that it was enough to work in somewhat to 
the New York shore. During the short time that intervened I 
am persuaded that this change towards the New York shore could 
not hâve been more than 100 feet, and I consequently flnd as above 
stated that she was going down not more than 200 feet from the 
New York shore, if so much. The propeller was required by law to 
navigate in mid-river. Her position so near to the docks and with 
lights dim, if not out, involves the propeller also so directly in fault 
<;ontributing to the collision, that she can recover but one-half her 
damages. 

Deeree accordingly. 
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THE COLUMBIA. 
(Circuit Court of Appeals, Second Circuit. March 1, 1890.) 

No. 77. 

Collision bbtwkbn Steamboats. 

Tlie right of a ferryboat to an unobstrueted ingress and egress to and 
from her slip does not absolve her from observing the rules of navigation 
when out in the river, and f ree to maneuver. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
court, Southern district of New York (92 Fed. 936), holding both ves- 
sels in fault for a collision between the steam ferryboat Columbia 
and the steam propeller Eagle in the East river, near the Grand 
Street Ferry slip on the New York side. The Eagle was condemned 
for keeping too close to ttie doclvs, and for dim lights; the Columbiîn 
for inattentive lookout, for not heeding the signal of one whistle 
given by the propeller, and for not reversing soon enough. The 
Eagle did not appeal. 

Le Eoy S. Gove, for appellee. 

Before WAILACE, LAœMEE, and SHirMAN, Circuit Judges. 

PEE CURIAM. The various issues of fact appear to hâve been 
most vlgorously disputed upon the testimony of many witnesses who 
were examined in the présence of the district judge; and we do not 
find sufQcient ground for rejecting his finding of fact, that the ferry- 
boat gave a signal of two whistles when at least one-third of the way 
across from the New York shore, to which the propeller immedlately 
answered with one, and that thereafter the ferryboat navigated in 
disregard of the propeller's signal, and persisted in the effort to 
cross her bows, although she (the Columbia) had the Eagle on her 
starboard hand. The claimant relies upon the numerous décisions 
sustaining the right of a ferryboat to an unobstrueted ingress and 
egress to and from her slip. For obstructing such ingress the Eagle 
was condemned; but we concur with the district judge in the conclu- 
sion that thèse antliorities do not absolve ferryboats from observing 
the rules of navigation when they are out in the river, and free to 
maneuver. However improper it may hâve been for the Eagle to get 
between the Columbia and her slip, the latter saw she was there^ 
while she herself was yet at a safe distance (indeed, the district 
judge flnds that, if her lookout had been attentive, she would hâve 
discovered this even sooner), and was advised by the Eagle's signal 
that she meant to stay there. Under thèse circumstances, we must 
concur with the district judge that it was improper navigation for 
the Columbia to keep on without reversing until she waa in the 
very jaws of collision. The decree of the district court is afflrmed, 
with interest and costs. 
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THE PAOLI. 

(District Court, S. D. Xew Yorlt. Xovember 5, 1897.) 
Collision — Stbam and Sail— Yawing— Lupfing Close — Shaving — Botii Ves- 

SELS AT FAULT. 

When a tug was a mile from a schooner, going in opposite directions at 
night, the master of thie tug saw the sehooner's red light a little on his 
port bow and changea liis course a little to starboard; he kept that course, 
with tlie scliooner's red light at ail times on his port bow, ùntil he was 
within 400 or 500 feet from it, when the schooner lufïed from three io 
four points across his bow, and was strucK by the tug at an angle, be- 
tween the main and mizzen chains, and sunk immediately. The schooner 
was without a lookout forward, and the évidence tended to show that 
she was continually yawing to windward, and that her master had either 
not seen the tug when he gave the order to luff, or supposed her ahead, 
or on her port bow. Bdd, that the tug was guilty of négligent navigation 
in attempting to pass too near to the schooner. and that the schooner was 
also négligent in not maintainlng a proper lookout and in luffing. and that 
both vessels contributed to the collision, and that the damages should 
therefore be divided. 

In Admiralty. Collision. 

Kobinson, Biddle & Ward, for libelants. 

Cowen, Wing, Putnam & Burlingliam, for claimant. 

BROWN, District Judge. The above libel was flled to recover 
for the loss of the three-masted schooner A. E. Rudolph by a colli- 
sion with the tug Paoli off Cape Cod, a little before 3 o'clock in the 
morning of May 9, 1897. The weather was clear and dark, but with 
starlight; the wind, about W. S. W. The vessels were on opposite 
courses, the schooner sailing nearly due north; the tug, with three 
barges in tow on long hawsers, going nearly due south. The schooner 
was struck by the stem of the tug on her starboard side, between 
her main and mizzen chains, iind sank in about one minute in 12 
fathoms of water. The master and ail the rest of the crew, except 
the wheelsman, and the steward who was below, were lost. The 
tug ascribes the disaster to a sharp luff made by the schooner just 
before collision. The wheelsman of the schooner dénies any luff, 
except about half a point, which he says was partîally correcîed by 
putting the wheel hard up with the master's help just before the 
collision. The libelants in aid of their case hâve called three wit- 
nesses from the schooner Knowles, which is alleged to hâve been 
near by. The respondent contends that the Knowles was not at 
the time in the neighborhood of the disaster. 

I do not see any sufificient reason to doubt the near présence of 
the schooner Knowles as testifled to by three of her crew. In one 
respect their testimony confirma the claimant's contention, namely, 
that the Rudolph did not keep a steady course to the northward, 
but was occasionally yawing or luffing. The Knowles, sailing about 
north, was being overhauled by the Rudolph, which was coming up 
on a course a little to the eastward of the Knowles and upon her 
starboard quarter. The men on board of her say the Rudolph was 
sometimes showing both lights, sometimes the green only, and some- 
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times the red only. "V^Tien the wheelsman last noticed lier she was 
showing her red light only, and this is the light that would at the 
same time be exposed to the Paoli, which was coming down in the 
opposite direction from the northward a little to the eastward of 
the Knowles' course. The mate of the Knowles says that not long 
■foefore the colUision, the Rudolph luffed so as to show both her lights 
to him, and that he changed the course of his own vessel a little, 
so as to show her cabin light to the Rudolph. It is not necessary to 
détermine the précise moment when thèse changes were made. 

The storj' of Johnson, the wheelsman of the Rudolph, as given in 
his testimony on the trial and in his sworn statement soon after the 
disaster, admits a luff of lialf a point only, a few moments before 
the collision, and he swears to an immédiate endeavor of the master 
to counteract that luff by putting the wheel hard up. There was no 
lookout forward; and it is évident that the master had not seen the 
tug prier to the time when the order to "luff a little" was given; 
and whether he saw it then or not is not known. The wheelsman 
saw the tug a moment before collision just after the order "hard up" 
was given. 

From thèse circumstances it might be inferred that the tug was 
coming down on the starboard bow of the schooner and that her 
lights were hidden by the schooner's sails, which were broad off to 
starboard. 

The master of the tug, however, testifies positively that he had the 
port light of the Knowles on his port bow from the time the vessels 
were a mile apart; that he navigated the tug aceordingly. and at 
that distance ported his wheel so as to bring the schooner's red 
light a point on his port bow; that he kept that course and had the 
schooner's red light ail the time on his port bow until a few moments 
before collision, when the schooner being not over 400 or 500 feet 
away was seen to luff sharply, whereupon he ordered the engine 
reversed strong and put his helm to starboard. The Paoli a few 
moments after struck the Rudolph at an angle of three or four points 
on her starboard side, between her main and mizzen chains causing 
her to sink almost immediately as above stated. 

It is évident that thèse accounts give no explanation of the colli- 
sion except upon the gross fault of one or both of the vessels. They 
were originally upon nearly opposite courses and nearly head and 
head. If the tug a mile away had the schooner's red light a point 
on her port bow, she sliould and would hâve passed the schooner 
at a distance of 600 feet from her, unless the schooner decreased 
that distance by constant yawing or lufling. It could only be by the 
grosses! carelessness of the schooner that the master, who was di- 
recting her navigation and walking athwart ships aft, should not 
hâve perceived any of the lights of the tug, had they been well on 
his port bow, as they must hâve been if the story of the tug is cor- 
rect, that the schooner showed only her red light until very near. 
If the tug, however, was on his starboard bow, her lights might hâve 
been obscured by the schooner's sails, which were on the starboard 
side. Had the master seen the tug and perceived that she was on 
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his port bow, he would not havegiTen the order ta "luff a little"; 
and had he seen the tug on. his starboard bow, he would bave luffed 
earlier, if there was reason for luflfing at ail. I bave no doubt tbere- 
fore, that wben the master gave the order to lufl he either had not 
seen the lights of the tug at ail, or supposed her abead or on his 
starboard bow. 

Notwithstanding the improbability that the master of the schooner 
should not bave noticed the tug, if on bis port bow, I feel constrained 
to accept the story of the pilot of the Paoli in that regard, in as 
mucb as no explanation of the agreed angle of collision seems pos- 
sible except through the luff of the schooner, and also because of 
the partial confirmation of this by the Knowles' crew. For if the 
tug's course lay to the eastward of the schooner, that is, on the 
schooner's starboard side, so as to bave the schooner's green light 
ail the time in view instead of her red light, it is altogether incred- 
ible that the tug sbould bave turned to the westward some three 
or four points so as to run directly into the schooner at such an 
angle. No possible motive or reason for such navigation can be 
conceived. I must flnd, therefore, that a luff of three or four points 
was made by the schooner; and that this finding is to some extent 
further conflrmed by the proved heading of the schooner after she 
had sunk; although the possibility of some variation in ber head- 
ing while going down prevents her position on the bottom from being 
regarded as conclusive, or more than conflrmatory of other testimony. 

While the schooner must, therefore, be held in fault for tbis luff, 
occasioned probably by the want of a proper lookout, the tug I am 
satisfied must also be held to blâme for unreasonable and unnecessary 
close-shaving of the schooner. 

I bave already observed that if the pilot of the tug had set his 
course wben a mile distant so as to bave the schooner's red light a 
point off his port bow, he must bave passed 600 feet to the west- 
ward of her, unless the schooner diminished that distance either 
by yawing or by intentional lufflng. If the schooner kept thus baul- 
ing towards the tug, her pilot should hâve noticed the proof of it in 
the failure of the red light to draw off constantly more to port, long 
before the vessels had approached near each other. The only lufl 
observed or complained of is stated by the pilot to hâve been wben 
the vessels were not over 400 or 500 feet apart, and wben the schooner 
bore about 2 or 3 points (probably less than that) ofl the tug's port 
bow. This must bave been less than half a minute before collision. 
The pilot of the tug immediately ordered to reverse strong. Her 
witnesses estimate tbis at about a half minute before collision; but 
the second engineer wbo was in charge of the engine, says he got 
no more than 15 or 20 révolutions backward, which would occupy 
less than a quarter of a minute; and the flrst engineer, wbo was 
awakened by the signais to reverse, did not bave time to get on his 
overalls before the collision occurred. Thèse circumstances show 
that the vessels must bave been very near each other, probably at 
no greater distance than that stated by the pilot of the tug, when the 
lufl referred to took place; and that the schooner, therefore, could 
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not bave gone more than 200 feet between that time and the colli- 
sion. Assuming that in going so short a distance, she was able to 
lufE as much as three or four points, a drawing of the curve of her 
course in maJking such a change in that distance, will show that she 
could not hâve gone more than 50 to 75 feet to the westward of the 
Une of her previous course by such a luff ; and yet so small a change 
in the schooner's position to the westward must hâve brought the 
tug from the schooner's port side, where the tug was intending to 
pass, to the schooner's starboard side where the collision occurred. 
This shows that the schooner when she luffed must hâve been less 
than two points on the tug's port bow. It also shows that the 
course of the tug must hâve been in fact directed extremely close to 
the port side of the schooner, constituting a case of extrême close- 
shaving, which has been repeatedly condemned as unjustiflable and 
blâmable navigation. It is the duty of the steamer says Waite, G. J., 
in The Farnley, 8 Ped. 629, 637, "to give a passing vessel a wide 
berth when it can be done and to run no risks of errors or miscalcu- 
lations." The same duty was stated by Mr. Justice Grier in Haney 
V. Packet Co., 23 How. 292; The Virginia Ehrman, 97 U. S. 316. In 
the case of The Benefactor, 14 Blatchf. 254, 256, Ped. Cas. No. 1,298, 
a cable's length for a steamer going ten knots an hour was held too 
close. In The Zodiac, 9 Ben. 171, 176, Ped. Cas. No. 18,217, Blatch- 
ford, J., said "starboarding a point was not enough." And see The 
Laura V. Rose, 28 Ped. 104, 109; The City of St. Augustine, 52 Ped. 
237; The Dorian, 68 Ped. 1018; The Chatham, 3 G. G. A. 161, 52 
Ped. 396. 

Prom the testimony of the witnesses from the tug and the Knowles, 
I hâve no doubt that the schooner was continually working to the 
westward of her intended course by yawing, as the wind was con- 
siderably aft of her beam; and this was sure to resuit, unless con- 
stantly counteracted by a port helm. But the steamer was bound 
t* guard against this well-known liability, by not making any close 
shave and by keeping away by a reasonably safe margin. A proper 
attention to the schooner's approach would hâve shown that the 
tug was drawing away from her too slowly. It is possible that the 
master's order to "lufE a little" may hâve been given when he sud- 
denly saw the tug near, and from lack of previous observation erro- 
neously supposed that she was going to the eastward of him. As he 
was lost, the real explanation is unknowa 

If the schooner had previously maintained a proper lookout forward, 
evidently no such change of course as was caused by this luff would 
hâve been made; or if it was induced at the last moment by fear, 
through the very close approach of the tug, the whole blâme might 
hâve been put on the latter. But the absence of any previous look- 
out and the distance of the tug when the schooner luffed, preclude the 
schooner from receiving this advantage. It is certain, however, that 
if the tug had kept away at a reasonable distance to the westward, 
no collision could hâve occurred. 

As both vessels thus contributed to the collision, the damages 
should be divided, as in the cases ab<3ve cited- 

Decree accordingly. 
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THB PAOLL 

(Circuit Court of Appeals, Second Circuit. March 1, 1899.) 

No. 67. 

Collision — Both Vbssels at Faut.t — Damages— Division. 

Where the évidence in an action for collision sliowed that both vessels 
were In fault, a decree dlviding the damages between them was proper. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

H. Galbraith Ward, for libelants. 
Charles C. Burlingham, for claimant. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CDEIAM. This is an appeal by both parties from a decree 
of the district court for the Southern district of New York in a col- 
lision case, in which the court held that both vessels were in fault 
and divided the damages. 92 Fed. 940. The collision occurred ofO 
Cape Cod, at about 3 o'clock on the morning of May 9, 1897, between 
the small schooner, Annie E. Rudolph, laden with a cargo of iron pipe 
on and under deck, bound to Boston, and sailing nearly due nortli, and 
the steam tug Paoli, a powerful vessel, with three barges in tow on 
long hawsers, bound to South Amboy, and going nearly due south, 
and provided, as was aiso each vessel of the tow, with proper lights. 
The night was dark, with clear starlight, the wind was about W. S. 
W., and the schooner was on her port tack. She was struck on her 
starboard side, between her main and mizzen chains, and sank forth- 
with. The master and the crew, except the wheelsman and the stew- 
ard, were lost. The libel was iiled by the owners of the schooner. 

The questions in the case are entirely of fact, and within a narrow 
compass. The testimony is clearly stated, and is carefully com- 
mented upon by the district judge, and need not be repeated hère; 
for we entirely concur in his conclusions, both as to négligence of the 
iug and of the schooner, although we place less reliance than the 
district judge apparently did upon the évidence as to the extent of the 
schooner's luff, which was derived from her heading after she sank. 
The decree of the district court is afBrmed, but, as both parties ap- 
pealed, without interest or costs of this court. 
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REJALL V. GEEEXHOOD et al. 

(Circuit Court of Appeals, Ninth Circuit. February C, 1890.) 

No. 433. 

1. jodgment as adjudication — parties coxci^uded — judgment against 

Trostbe. 

In a suit to set aside an assignment for tlie beiiefit of credltors, the 
assignée represents ail the beneliciaries of tbe trust; and a judgiiient 
against him is binding upon such benefieiaries, though tbey were not par- 
ties to the suit. 

2. Eqdity — Epfkct of Sustaiking Plka ik Bah. 

Where a plea in bar ineets ail the claims made in tbe bill, and Is sus- 
tained on issue joined, the défendant is entirled to the benetit of such flnd- 
ing, in a decree dismlssing the bill; and the complainant caunot insist 
that it should hâve been retained for the purpose of granting him relief 
not prayed for, and inconsistent with the theory upon whicb the suit was 
brought. 

Àppeal from tlie Circuit Court of the Uuited States for the District 
of Montana. 

This action was instituted by the appcllant against the appellees for an ac- 
counting as to certain goods and property alleged to bave been wrongfully 
taken from an assignée, in whleh goods aud property appellant claims to hâve 
had an interest or e(iuity. The facts leading to this action were the foUow- 
ing: Isaac Greenhood and Ferdinand Bohm, doiug business under the firm 
name of Greenhood. Bohm & Co., in the city of Ilelena, Mont., and in the city 
of New Yorlî. on tbe ll'tii day of ï'ebruary, l.S'.j;^, executed and delivered a 
deed of assignment. for tlie benetit of ail their creditors, to one Max Kahn, 
as assignée (one of the défendants in this action), who accepted the as- 
signment, took possession of the assigned property, aud proeeeded with the 
exécution of tlie trust. There were a number of preferred creditors, among 
whom was the appellant herein. ïhe défendant National Bank of Helena, 
also a preferred créditer under the assignment, on the 13tb day of February, 
1892, commenced an action in the district court of Lewis and Clarke county. 
Mont., against the défendants Greenhood, Bohm & Co., to recover judgment for 
the sum of about $35,000. A writ of attachment was issued, and delivered to 
the sheriff, who seized and levied upon the property formerly assigned to 
Kalin. On April 8, 1802, the défendant bank recovered a judgment for the 
amount of its claim; and on the 18th day of April, 1892, exécution was issued 
upon this judgment, and delivered to the sheriff, who then had in his pos- 
session the stock of goods and property before attached, ïhe sheriff returned 
the exécution unsatisfled; stating that he could flnd no property In Lewis and 
Clarke county out of wbich to satisfy said exécution, except the property at- 
tached, and which was included in the assignment to the défendant Kahn. 
On the 21st day of April, 1892, the défendant bank commenced an action In 
equity in the same court against Isaac Greenhood, Ferdinand Bohm, and Max 
Kahn for the purpose of setting aside the assignment of Greenhood, Bohm & 
Co. to Kahn, on the following grounds: (1) Want of sufflclent description of 
the property pretended to be conveyed; (2) because said pretended assignment 
was made and executed with the intent and for the purpose of hindering, de- 
laying, and defrauding the plaintifC herein, and the other creditors of the firm 
of Greenhood, Bohm & Co.; (3) because said pretended assignment was not 
executed by ail the members of the firm of Greenhood, Bohm & Co., and ail 
the owners of the property thereby pretended to be conveyed. In its bill of 
complaint the défendant bank alleged that It sued for the benetit of ail cred- 
itors, and asked for the appointment of a receiver of ail the assets and prop- 
erty described in the said assignment. The court on the 27th day of April, 
1892, appointed William Muth receiver of the assets of Greenhood, Bohm & 
Co., whether in the hands of the sheriff, or of said Kahn, as assignée. Imme- 
diately thereafter ail of said property was delivered over to the said receiver, 
and was disposed of by him under the order of the state court. On July 19, 
92 F.— 60 
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1892, and during the pendency of the case in the state court, the appellant 
herein filed his bill In the TJtiited States circuit court, clalming tliat he was a 
beneflciary under tlie trust of Kalin, and tliat tJie défendant banlc, the re- 
ceiver, the sheriff, Jefferis, and the two Hershfields, fraudulently conspired 
to, and did, seize ail of the assigned property; and they were asked to 
aecount therefor to the appellant, and pay over the income and profits in sat- 
isfaction of his debt. He proeeeded upon the theory that he had an équi- 
table interest in the property under the assignment, and was entitled to an 
accounting for ail the property received by the défendants under the proceed- 
ings in the state court, and to a distribution of the proceeds of the same to 
him and the other beneflciaries under the assignment. The case of the de- 
fendant banlî against Cireenhood, Bohm, and Kahn in the state court proeeeded 
to trial without any other creditor of Greenhood, Bohm & Co. Joining in its 
prosecution; and, as to the Merchants' National Bank, It was decreed tliat the 
assignment was executed and delivered with the intent to hinder, delay, and 
defraud the credltors of said flrm of Greenhood, Bohm & Oo., and was void as 
to the bank and the other ereditors not assenting thereto. Thereupon, in this 
case in the circuit court, by permission granted by the court (60 Fed. 784), pleas 
in bar were presented and flled by défendants, setting forth that the suit in 
the state court had been determined, and that it had been adjudicated that the 
assignment was fraudulent and vold. Repllcations to the pleas in bar were 
filed by appellant. The pleas were referred to a master in chancery, who 
heard testimony, and found, among other things, that the court had jurisdic- 
tion of the subject-matter of the action in the district court wherein the Mer- 
chants' National Bank of Helena was plaintifC, and Greenhood, Bohm, and 
Kahn were défendants, and of the parties thereto; that the appellant herein, 
Ernst Rejall, was a beneflciary under the deed of assignment made by said 
Greenhood, Bohm & Co. to Max Kahn; that a trial of said action was duly 
had, and judgment entered therein declaring the said deed of assignment 
fraudulent and void; tliat an appeal was duly had from said judgment to the 
suprême court of the state of Montana; that the said judgment was by the 
said suprême court duly afHrmed (41 Pac. 250), and was then in full force and 
effect. Exceptions were filed to the report of the master by both parties, 
whlch were by the court overruled. Thereupon the case came on to be heard, 
and the court sustained the plea. Thereafter, on July 1, 1897, a final decree 
was entered dlsmissing complainant's bill. 

Chas. H. Cooper and Sanders & Sanders, for appellant. 
McConnell, Clayberg & Gunn, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, af ter stating the case as above, deliv- 
ered the opinion of the court. 

The principal question to be determined is whether the appellant, 
upon the facts stated in his Mil, is bound by the iudgment recovered 
in the action in the state court, declaring the assignment of Green- 
hood, Bohm & Co. to Max Kahn fraudulent and void, and canceling 
and setting aside the same. The gênerai rule is that a judgment or 
decree is not, évidence against one who is a stranger to the pro- 
ceeding; but to this rule there is at least one exception, and that is, 
in an action brought in hostility to a trust, — to set aside a deed or 
•other instrument by which the trust was created, and to procure it 
to be declared a nullity, — the suit may be maintained without the 
présence of the beneflciaries, since the trustée represents ail, and 
défends for ail. A decree rendered in the suit binds them as effectu- 
ally as if they had been made parties, and is conclusive against them. 
Pom. Code PI. § 357; Russell v. Lasher, 4 Barb. 232; Scudder v. 
Voorhis, 5 Sandf . 271 ; Rogers v. Rogers, 3 Paige, 379 ; Wakeman v. 
Orover, à Paige, 23; Winslow t. Railroad Co., 4 Minn. 313 (Gil. 230); 
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Chew V. Brumagen, 13 Wall. 497; Kerrison v. Stewart, 93 U. S. 155; 
Vetterlein v. Barnes, 124 U. S. 169, 8 Sup. Ct. 441; 2 Edc. PI. & Prac. 
§ 904. The pleas of the défendants in this case set up a judgment of 
this character affirmed by the highest court in the state, and the plain- 
tiff, being a beneflciary under the assignment, was bound by it. 

It is unnecessary to inqnire into the regularity of the attachment 
proceedings in that case, since that question is disposed of by the 
judgment. 

The appellant claims further that the judgment of the state court 
only operated to set aside the assignment as to the bank "and other 
creditors net assenting thereto," and that, claiming under the assign- 
ment, he has an interest in the surplus remaining after tlie satisfac- 
tion of the bank's claim, and that such interest entitles him to main- 
tain this suit. The appellant's bill of complaint does not, however, 
proceed upoa that theory. It does not seek to enforce appellant's 
claim against the surplus. It charges that certain acts of the défend- 
ants were in violation of his rights under the assignment. Thèse 
acts were the proceedings taken in the state court which resulted in 
the judgment set up in the plea. The complainant joined issue upon 
this plea, and the facts were found in favor of the défendants. The 
plea having met and satisfled ail the claims of the bill, the défendants 
were entitled to the beneflt of the flnding in a decree dismissing the 
bill. Horn v. Dock Co., 150 U. S. 610, 14 Sup. Ct. 214. The decree 
of the circuit court dismissing the bill of complaint is therefore af- 
finned. 
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(Circuit Court, D. Connecticut. February 27, 1899.) 

COSTS— EQOITY— DOCKET Fbe. 

OnJy one attorney's doeket fee is taxable in an equity case, and that 
only on the final disposition of the case, unless upon motion tor reheariug 
allowed, when an attorney's docliet fee is taxable in favor of the prevail- 
ing party upon each hearing. 

On Motion to Retax Costs. 

This was a patent suit, brought for infringement of United States letters 
patent to Robert O. EUrich, Febraary 19, 1884, for improvement in pawls and 
ratchets, in which a motion for injunction pendente lite was argued July 19, 
1898, before the circuit court, which on July 22d filed an opinion (88 Fed. 784) 
granting the motion as to claims 2 and 3 of the patent. From the decree au- 
thorized by this opinion an appeal was talcen to the circuit court of appeals 
for the second circuit, which on the 15th of November, 1898, rendered a dé- 
cision reversing the decree of the circuit court, with costs of the appeal. 92 
Fed. 1021. Upon the entry of the decree for costs in pursuance of the mandate 
of the court of appeals, the clerlj of the circuit court taxed costs in favor of 
the appellants as foUows, viz.: (1) Défendants' costs of appeal transcript to 
court of appeals; (2) appellants' costs in court of appeals, as indorsed on the 
majidate; (3) clerk's costs in the circuit court for flling and recording mandate 
of the court of appeals, and the decree thereon; (4) attorney's doeket fee in the 
circuit court for the district of Connecticut, on the ground that a judgment for 
costs had been arrived at, which might be final. From this taxation complain- 
ant's solicitor appealed as to the last item, and the parties were heard on 
briefs. 
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Wm. E. Simonds, for plaintiff. 
A. M. Wooster, for défendants. 

PER CUEIAM. An attorney's docket fee, iinder section 824, Rev. 
St. U. S., is only taxable upon final liearing, or upon a rehearing aJ- 
lowed upon the merits of the case, on demurrer to pleadlngs, and 
tlien only wlien such hearing disposes of the case. Tlie decree in 
this case, although for costs, and authorizing exécution, is final only 
as to an interlocutory motion. 



DE ROUX et al. v. GIRARD et al. 

(Circuit Court, E. D. Pennsylvania. April 5, 1899.) 

No. 55. 

Costs — Final Heahing in Equity — Dockkt Fee. 

Wliere défendant demurred to a bill in equity on tlie ground tliat it did 
not connect lier witli the cause of action, and piaintifC flled a replication, 
and, before the issue of law was argued, plaintiff discontinued the suit 
pursuant to a stipulation w-hereby défendant agreed to such a course, tliere 
was no "final heariiig," within Eev. St. § 824, eutitling défendant to a 
docket fee of $20. 

Appeal from Taxation of Costs. 

Carrie B. Kilgore, for complainants. 
H. A. Ingram, for respondents. 

MePHEESON, District Judge. Among other défendants, tliis bill 
in equity was brouglit against Caroline Gr. Hunsworth, wlio demurred 
upon the ground that the bill did not connect lier with the plaintiffs' 
cause of action. The plaintiffs flled a replication, but the issue of 
law thus formed was neither argued nor decided; for within a few 
weeks the plaintiffs discontinued the bill agadnst Mrs. Hunsworth. 
lier counsel regards this disposition of the case as a "final hearing," 
within the meaning of section 824 of the Eevised Statutes, and asks 
to be allowed the docket fee of |20. The décisions are not in com- 
plète harmony upon the question what constitutes a final hearing; 
but we need not examine them now, for it further appears that Mrs. 
Hunsworth signed the foUowing stipulation: "I hereby agrée to the 
above discontinuance;" and this, as it seems to us, relieves the pend- 
ing controversy of ail difficulty. We think that the case was dis- 
pO'Sed of by consent of parties, and not by any action that could be 
construed as "a hearing," either final or otherwise. So far as the 
docket fee of |20 is concerned, the appeal is sustained. 
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EASTERN OREGOX LAND CO. v. COLE et al. 

(Circuit Court of Appoals, Ninth Circuit. B'ebruary 6, 1899.) 
Xo. 45:!. 

1. Ejectment — Défenses — Adverse Possession — Notohious Ownehship — Evi- 

dence. 

Wliere, in ejectment, défendant'» possession of tlie land in controversy 
was admitted, évidence tliat liis grantor had been unifornily cousidered 
the owner, in the community wiiere tlie land was situated, for a ijeriod 
sufiicient to establisli defendant's claim of title by adverse possession, 
was admissible to show the character of plaintiff's i>ossession. 

2. Bame—Instedctions— Adverse Possession— Définition— Color of Tiïle. 

A charge that if piaintiff and his prcdecessors in interest had held "ad- 
verse, actual, open, and continuons possession of the premises in contro- 
versy for a period of 10 years, a complète title was thereby acquired," 
correctly defines "adverse ijossession," since the word "adverse." is a gên- 
erai term, and includes a claim under color of title. 

3. Review — Omission to Charge— PAiLniiE to Request Instructions — Ef- 

fect. 

Where no requests to charge are made, an omission to charge on a par- 
ticnlar point, or an objection that a particular instruction was not suf- 
ficiently deflnite, canhot be assigned as error on appeal. 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

This was an action of ejectment commenced by the piaintiff in error in the 
circuit court of the United States for the district of Oregon ou the 26th day 
of September, 1890, agalnst T. .1. Cole, .T. Ij. Cole, and Emory Cole. to recover 
the possession of certain lands in Malheur county, Or., within what is known 
as the "Dalles Jlilitary Koad Eand Grant," and for damages in the sum of 
.S3,600 for withholdiug the saine. The plaintilï alleged owuership of the land 
in fee simple, derived under an act of congress entitled "An act granting lands 
to the State of Oregon to aid in the construction of a military wagon road 
from Dalles City, on the Columl)ia river, to Fort Boise, on the Snake river," 
approved February 2."), 1867. 14 Stat. 40!). It was further alleged: That 
the act of congress grantcd to the state of Oregon certain lands to aid in the 
construction of a military wagon road from Dallas City, on the Columbia 
river, by way of Watson, Canyon City, and Mormon or ïlumboldt Basin, to 
a point on Snake river opposite Ft. Boise, in Idaho territory. That thèse 
lands consisted of alternate sections of public lands, designated by odd num- 
bers, to the extent of three sections in width on each side of said road. That 
the lands thereby granted to the state should be disposed of only in the follow- 
ing manner: "That is to say, that the governor of said state shall certify 
to the secretary of the interior that ten consécutive miles of said road are com- 
pleted, then a quantity of land hereby granted, not to exceed thirty sections, 
sliall be sold, and so on from time to time until the road shall be completed." 
That on the 20th day of October, 1868, the législative assembly of tlie state 
of Oregon passed, and the governor of the state approved, an act entitled "An 
act dedicating certain lands to the Dalles Military Road Company." That 
tliis act set forth the act of congress, and granted to the Dalles Military Koad 
Company ail lands, right of way, rights, privilèges, and immuuities granted 
or pledged to the state of Oregon by said act of congress, and ab-o granted 
and pledged to said the Dalles Military Road Company ail moneys. lands. 
rights. privilèges, and immunities which might thereafter be granted to the 
state of Oregon to aid in the construction of said road. That prior to the 23d 
day of June, 1869, the Dalles Military Road Company surveyed and detinitely 
located the Une of its said wagon road between the points and upon the route 
designated in said act of congress and in the said act of the législative as- 
sembly of the state of Oregon, and had fuUy cotistructed and completed said 
road, and flled in the executive office of the governor of the state of Oregon 
a plat or map of the said Dalles Military Road, upon which was traced and 
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shown the deflnite location of said wagon road from its terminus in the clty 
of Dalles, Or., to its termius on Snalce' river, and the lands of the grant of 
land in place made to the state of Oregon by said act of congress. That on 
the 23d day of June, 1869, the governor of the state of Oregon certified that 
the plat or map of said Dalles Military Road had been duly flled in the ex- 
ecutive office; that it showed the location of the Une of the route upon which, 
said road vi^as constructed, in accordance with the requirements of the act of 
congress, and with the act of the législative assembly of the state of Oregon; 
that he had made a caïeful exaroination of said road since its completion, and 
that the same was built in ail respects as required. That the Dalles Military 
Road Company forthwlth flled in the office of the secretaiy Of the interior of 
the United States a map or plat of the said military road, showing the deiinite 
location thereof with référence to the public surveys so far as then made, and 
the said certiflcate of the governor of the state of Oregon certifying to the; 
construction of said road, and that on the 13th day of December, 1869, the 
commissioner of the gênerai land office of the United States, by an order of 
the secretary of the interior, withdrew from sale the Odd-numbered sections 
within three miles from each side of said wagon road, as delineated and shown 
by said map, in favor of the Dalles Military Road Company. That the lands 
described in the complaint are situated within three miles of the line of said 
road, as located and constructed and as shown upon said map. That they 
are parts of odd-numbered sections, as shown by the public surveys, and are 
part of the lands granted to the state of Oregon by the act of congress of 
February 25, 1867. That the Dalles Military Road Company during the year 
1896, and prior to the commencement of the action, duly selected, as part of 
its land in place, the lands described in the complaint. That the plaintiff, 
by virtue of mesne conveyances from the Dalles Military Road Company, has 
succeeded to ail the right, title, and interest of said the Dalles Military Road 
Company In and to said lands, and is now the owner thereof in fee simple, and 
is entitled to the immédiate possession of the same. That the défendants are 
in possession of the premises, and wrongfully withhold the same from the 
plaintiff, and hâve wrongfully withheld the possession thereof from plalntiff 
for six years last past. In the défendants' amended answer, the défendants 
'r. J. Oole and J. L. Cole deny that they are in possession of the premises, and 
disclaim any interest therefn. The défendant Emory Oole allèges that he 
was, and for a long time prior to thé filing of the amended answer had been, 
the owner In fee and in possession of the land in controversy, through mesne 
conveyances from the state of Oregon; that the défendant and his predeces- 
sors in interest hâve held actual, open, notorious, continuons, adverse, and 
exclusive possession of said lands, under claim of ownership and eolor of title, 
at ail times since July 1, 1860; that he and hls predecessors in interest hâve 
made lastîng and valuable improvements on said premises, and that the plain- 
tiff has not been seised or possessed of said premises, or any portion thereof, 
within a period of more than 10 years last past before the commencement of 
thls action. For a second défense the défendant Emory Cole allèges that the 
land in controversy was granted to the state of Oregon by virtue of the pro- 
visions of the swamp-land grant made by congress March 12, 1860, entitled 
"An act to extend the provisions of an act to enable the state of Arl^ansas, and 
other States, to reclaim the swamp lands within their limits, to Minnesota and 
Oregon, and for other purposes," and that the state of Oregon sold said lands 
to défendant J. L. Cole under the provisions of the state swamp-land act ap- 
proved October 26, 1870, entitled "An act providing for the sélection and sale 
of the swamp and overflowed lands belonging to the state of Oregon," by 
making, executing, and delivering to said J. L. Cole a deed dated March 8, 
1883, a copy of whlch deed is set out in the amended answer. The amended 
answer wàs flled during the progress of the trial, and it was stipulated that 
plaintifC's reply to the original answer should be taken and deemed as a reply 
to the amended answer. In this reply, plaintiff admits that the défendant 
Emory Cole, at the time of the commencement of the action, and for six years, 
prior thereto, had been in possession of the lands in dispute, but allèges that 
the possession was wrongful and unlawful, and that the défendant wrongfully 
and unlavi^fully withheld the same from plaintiff. Plaintiff further dénies 
that the lands were granted to the state of Oregon by virtue of the provisions 
of the swamp^and grant, and dénies that the state of Oregon sold said lands- 
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to the défendant J. L. Cole under tlie provisions of Ihe state swamp-lund act, 
or otherwise, by making, executing, or deliveriug to the said .T. L. Cole a deed, 
a copy of which is set forth in défendants' auswer. Plaintitï also dénies 
ilinowledge, or information sutiicient to form a l>elief, as to wbetlier or not 
the State of Oregon ever pretended to malce, exécute, or deliver to tlie said 
J. L. Ode a deed, a copy of wliicli is set fortli in tlio answer, or whetlier .T. 
L. Cole ever conveyed ail or any of liis alleged right, title, or iuterest in or to 
said lands to the défendant Emoiy Cole. The cause was tried before a jury, 
and resulted in a verdict and judgment for the défendant Kniory Cole. 

Mxon & Dolph and Dolph, Mallorj & Simon, for plaintitï in error. 
King & Saxton and S. T. Jelïreys, for défendants in error. 

Before GILBERT, ROSS, and MORROAV, Circuit Judges. 

MORROW, Circuit Judge, after stating tlie facts of the case as 
above, delivered the opinion of the court. 

The errors assigned are nine in number. The first four relate to 
the admission of testimony on behalf of the défendant as to reputed 
ownership of the land in question from the year 1872 to the com- 
mencement of tliis action. Three witnesses were asked, in slightly 
différent form, who was considered the owner of the land in the com- 
munity in which the land was situated, between the years 1872 and 
1895 or 1896. To thèse questions the witnesses answered, *'J. L. 
Cole." The title of the défendant, so far as the questions now before 
the court are concerned, is founded upon the adverse possession of 
himself, and parties through whom he derived his interest, for a period 
exceeding the statutory time which bars an action for the recoyery 
of land in the state of Oregon. It is provided in sections 3 and 4 of 
the Code of Civil Procédure of the State of Oregon that actions at law 
shall only be commenced within the period prescribed after the cause 
of action shall hâve accrued : 

"Within ten years, action for the recovery of real property, or for tlie 
recovery of the possession thereof; and no action shall be maiutained for 
such recovery unless it appears that the plaintifC, his aneestor, predecessor. 
or grantor was seized or possessed of the promises in question within ten years 
before the commencement of the said action." HlU's Ann. Laws Or. pp. 131, 
132. 

Adverse possession of real property for the period mentioned in the 
statute is a bar to an action by the owner to reco ver possession ; but 
such possession by the défendant must be actnal, hostile, exclusive, 
open, notorious, and continuons for the wliole period of 10 years. If 
any of thèse constituents js wanting, the possession will not effect a 
bar of the légal title. Sharon v. Tucker, 144 U. S. 533, 12 Sup. Ct. 
720; Ward v. Cochran, 150 U. S. 597, 14 Sup. Ct. 230. The évidence 
of reputed ownership of the land in controversy, standing alone, did 
not tend to establish either one of thèse éléments of possession; but 
wliere the possession of the défendant has been admitted by the plain- 
tiff, as in this case, the évidence was admissible to prove the character 
of that possession. In Land-Grant Co. v. Dawson, 151 TJ. S. 586, 14 
Sup. Ct. 458, the défendant pleaded adverse possession of the lands 
claimed by him for more than 10 years next before the commencement 
of the suit, and that the plaintiiï'"s right to sue for the same accrued 
more than 10 years prior thereto. The lower court admitted testi- 
mony to the effect that the land claimed by the défendant was gen- 
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erally reput ed to belong to hini; and tlie suprême court held that, 
olaiming as the défendant did by open, notorious, and adverse posses- 
sion, it was compétent to prove that it was generally understood in 
the neighborhood, not only that the défendant pastured his cattle 
upon thèse lands, but that he did so under a daim of ownership, and 
that his claim and the character of his possession were such that he 
was generally reputed to be the owner. The court said further that, 
while this testimony would be irrelevant in support of a paper title, 
it had an important bearing upon the notoriety of the défendant'» 
possession. In other words, it was not admissible as tending to prove 
possession, but to show that the possession otherwise established was 
open and notorious. In the record before us, the défendants' rex>uted 
ownersliip of the land does not stand alone. It was alleged by tlic 
plaintiiï in its complaint that the défendant was in possession of tlie 
land at the time of the commencement of the suit, and it was admit- 
ted in its reply to the défendants' amended answer that he had been 
in possession for six years prior thereto. It must be presumed that 
the testimony was admitted for the purpose of explaining that posses- 
sion, and not to establish an admitted fact. For this purpose it was 
clearly admissible. 

The remaining errors assigned relate to instructions to the jury. 
The court instructed the jury as follows: 

"If, during any of the tlme after January 1, 1872 (the date, as I understand 
it, when the company's légal tltle hecame so far perfected tliat it might hâve 
brought its action for ejectment), imtil the commencement of this action, 
Rmory Cole and his predccessors In interest, or eitlier of them, hâve held 
adverse, actual, open, continuons, and exclusive possession of the premises iti 
controversy for a period of ten years, a complète title was acquired, as against 
the plaintifC and Its predecessors in interest." 

It is objected to this instruction that it does not correctly deflne 
"adverse possession." PlaintifE contends that the jury should liave 
been further instructed that such possession, Jo be effective, must 
hâve been hostile, notorious, and under a claim or color of title. The 
court did instruct the jury that the possession must be "adverse." 
The Word "adverse," as used in this connection, is a gênerai term, and, 
in légal signification, involves the élément of hostility under a claim 
or color of title; and this would be the reasonable and natural inter- 
prétation given to the instruction by the jury. But if the plaintiff 
deemed the word too gênerai, or not sufificiently deflnite and clear, it 
was its duty to point out the omission, and request an instruction that 
would clearly and distinctly indicate to the jury ail the necessary élé- 
ments of adverse possession. Without such a request, the omission 
cannot be assigned as error. 

In Express Co. v. Kountze, 8 Wall. 353, the court said: 

"It is the usual praetice for the presiding .ludge at a nisl prius trial. In his 
charge to the jury, to faite up the facts and cireumstances in proof, explain 
their hearing on the controverted points, and déclare what are the légal rights 
of the parties arising out of them. If the charge does not go far enough. it 
is the privilège of counsel to call tlie attention of the court to any question 
that has been omitted, and to request an instruction upon it, which, if not 
given, can be brought to the notice of this court, if an exception is taken. 
But the mère omission to charge the jury on some one of the points in a 
case, when it does not appear that the party feeling himself aggrieved made 
any request of the court on the subject, cannot be assigned for error." 
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So, in Tweed's Case, 16 Wall. 504, where exceptions were taken to 
tiie giving of certain instructions to the jury, and refusai of tlie court 
to give certain others, it is said by Mr. Justice ClifEord: 

"Reasonably viewed, it is clear that the instruction given covered every 
allégation of the claim, and every ground of défense set up both in the pre- 
liminary exception and In the amended answer. Instructions given by the 
court at the trial are entitled to a reasonable interprétation, and, if the 
propositions as stated are correct, they are not, as a gênerai rule, to be re- 
garded as the subject of error on account of omissions not polnted out by 
the eicepting party, as the party aggrieved, if he supposes the instructions 
given are either indeflnire or not sufliciently comprehensive, is alvcays at liberty 
to ask that further and more explicit instructions may be given; and, if he 
does not do so, he is not entitled to claim a reversai of the judgment for 
any such supposed error. Courts are not incllned to grant a new trial merely 
on account of ambiguity in the charge of the court to the Jury, where it 
appears that the complaining party made no effort at the trial to hâve the 
point explained." 

To the same effect are Insurance Ck). v. Snvder, 93 U. S. 393 ; Shutte 
V. Thompson, 15 Wall. 164; Carter v. Carusl 112 U. S. 484, 5 Sup. Ct. 
281; Eailway Co. v. Volk, 151 U. S. 78, 14 Sup. Ct. 239. 

The remaining errors assigned relate to instructions of the court, 
to which further objections are made that they do not correctly state 
ail the éléments constituting adverse possession. What has been 
said concerning the objections to the preceding instruction is equally 
applicable to thèse objections, and for the same reason we are of the 
opinion that they cannot be assdgned as errors. We flnd no error in 
the record. The judgment of the circuit court for the district of 
Oregon is therefore affirmed. 
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(Circuit Court of Appeals, Flfth Circuit. February 27, 1890.) 

No. 722. 

L Death bt Wkon&piil Act— Action by Parents — Measure op Damages. 

In an action by parents, under the statute of Texas, to recover for the 
death of their minor son, alleged to hâve been due to the négligence of 
défendant, it is proper for the jury, in assessing the damages, to consider 
what reasonable exiiectations the plaintifCs had of pecuniary benefits to 
be received by them from their son after he had reached his majority, 
as the statute provides for full pecuniary compensation to the parents 
for the loss of their son, and the damages are not restrlcted to the loss 
of benefits to which the plaintiffs had a légal right. 

2. Dépositions Taken in State Court— Use in Fkdbrai, Court apter Rb- 
moval. 

Dépositions talten In a cause before Its removal from a state court can- 
not be used on the trial In the fédéral court, where testimony taken In 
such court, under Rev. St. U. S. § 803, could not be read under the same 
circumstances, as where the witnesses are living within 100 miles of the 
place of trial and their oral testimony can be obtalned. 
Boarman, District Judge, dissentlng, on the facts shown In thls case. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

Joseph H. Wilder and his wife flled suit In the district court of Harrison 
county, Tex., against the Texas & Pacific Eailway Co., for damages resuiting 
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from the killing of their son, Frank G. Wilder. Tlie son of the plaintiffs 
was in the émploy of the défendant corporation as firerùan on a switch en- 
glne. Xlie plaintiffs alleged that, while th(;lr son was standing upon the 
apron that covers the space between the eugine and tender, where they are 
joined together, and while he was performing his work as fireman, the appa- 
ratus whioh was used for eonpling the engine and tender together gave way 
and broke, thus separating the engine from the tender, and causiug their 
son to suddenly fall between the engine and tender, upon the railway track, 
where he was crushed to death by the tender and several cars which were 
attached to the engine. ïhe pétition further alleged that Frank G. Wilder 
was 18 years and 5 months old at the time of his death; that he was the only 
son of the plaintiffs, and was earning, at the date of his death, ,^60 per mouth, 
ail of which he contributed to plaintiffs for their support; that he was sober, 
healthy, robust, and Industrious; that his capaeity to earn mouey would 
hâve rapidly increased from the day of his death up to the âge of 21 years, 
and that he would hâve earned, for the last two years of his minority, the 
sum of $150 per month, which he would hâve contributed to the support of 
plaintiffs, ail of which earnings were relied upon by plaintilïs as a help for 
their support; that the capaeity of Frank G. Wilder to earn money after 
majority would hâve increased to the sum of from $150 to $250 per month for 
a period of at least 30 years, and that he would hâve contributed that amount 
to their support as long as they and he lived; that the plaintiff Joseph H. 
AVilder is 52 years of âge, and his wife is 46 years of âge, and that they relied 
upon their son to contribute his earnings after he attaiued the âge of 21 to help 
support them in their old âge, when they should become unfltted to earn a 
liveliiiood;' that the locomotive and tender were in bad repair, and unlit for' 
Uie use to which they were beiug applied, in this: that the coupling appa- 
ratus M-as détective and out of repair, and that the safety chains were unfit 
for the use to which they were applied, — ail of which was known to the de- 
fendant corporation, or could hâve been known to it by the exercise of ordinary 
care, and was unknown to Frank G. Wilder. Certain defects in the engine 
and the air brake were also averred. The défendant corporation applied to 
the State court for the removal of the cause to the fédéral court. The appli- 
cation was at flrst refused by tlie state court, but subsequently, and some 
months after the tiliug of the suit, the application for the removal was grant- 
ed, and the cause was removed to tlie fédéral court. Before the détermination 
by the state court of the application for the removal, the défendant corporation 
tiled a gênerai déniai and answer in the state court. As spécial défenses. th(! dé- 
fendant corporation pleaded that Frank G. Wilder knew, or could havo known, 
of the defects in the engine and coupling, and therefore assumed the risli 
which might resuit from those defects; also that the plaintiffs couseiited to 
the employment of their son, and released ail claim to his wages in considér- 
ation of his obtaining the employment; also that Frank G. Wilder was injured 
by the négligence of his fellow servant, the engineer on the switch engine, 
by the rough manner in which the engine was handled, and by the failure 
of the engineer to see that the engine was in good working order. The case 
was tried in the fédéral court, and resulted in a verdict of $3,000 against the 
défendant corporation, apportioned as foUows: $2.000 for Mrs. Lureua Wilder, 
the niother of the décèdent, and $1,000 for Joseph H. Wilder, the father. 

There are four specitications of errer. The flrst sets out that the court 
erred in permitting the dépositions of three witnesses to be read in évidence. 
Thèse were dépositions which were taken In the state court before the re- 
moval. The second spécification of errer eomplalns that the court, in sub- 
stance, charged the jurj' that the plaintiffs could recover damages for the 
loss of prospective beneflts to them after their son should hâve reached 
his majority. The third spécification of error eomplalns that the court re- 
fused, at the request of the défendant corporation, to give the following spécial 
charge: "In this case you cannot allow any damages for what Frank Wilder 
might hâve contributed to his parents after he beeame 21 years old; that 
would be too spéculative and uncertain. You can only allow the présent 
value of the amount Frank Wilder would hâve earned during his minority, 
after deducting the expenses of the support of said Frank Wilder during 
minority." The fourth spécification of error addresses itself to the refusai 
of the court to give the following spécial charge: "In this case there is no 
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direct évidence as to whetiier the deceased, Franli Wilder, knew of tlie con- 
dition of the coupling betwr^en tlie engine and tender. Now, if you believe 
it waa a part of said Wilder's duty to examine and inspect siiid engine, tiien, 
in tlie absence of otlier évidence, lie would be presunied to know of tlie actual 
■condition of said engine and the conyling appliances." 

T. J. Freeman and P. H. Prendergast, for plaintiff in error. 
W. C. Lane and W. H. Pope, for défendant in error. 

Before McœRMIOK, Orcuit Judge, and BOAEMAN and PAR- 
LANGE;, District Judges. 

PAELAIS'GE, District Judge, after stating tlie case, delivered the 
opinion of tlie court. 

There is uo merit in the second and third spécifications of error, 
which are founded upon the false assumption that the damages in 
the cause were restricted to the benefits which the plaintiffs might 
hâve derived from the sen'ices of their son up to the time of his ma- 
jority. We are clearly of opinion that the damages should not hâve 
been so restricted, and that in this cause it was proper for the 
trial judge to charge the jury that, in assessing the damages, they had 
a right to consider what reasonable expectations the plaintitïs had 
of pecuniary benefits to be received by them from tlieir son after he 
should bave reached the âge of majority. The statutes of the state 
of Texas which give a right of action in cases like the one at bar pro- 
vide, among other matters, that a suit may be brought for actual dam- 
ages on account of injuries causing the death of any person by the 
négligence or carelessness of the owuer of any railroad, or of any per- 
son in charge or control of any railroad, or of their servants or agents. 
The right of action is also given "when the death of any person is 
caused by the wrongful act, négligence, miskillfulness, or default of 
another." The action is declared by the statutes to be for the sole 
and exclusive beneflt of the surviving husband, wlfe, children, and 
parents of the décèdent. The statutes provide, further, that, in the 
actions just stated, "the jury may give such damages as they may 
think proportioned to the injury resulting from such death." Eev. 
St. arts. 2899, 2909. There is nothing in the statutes just referred 
to which hmits the right of the parents in the présent cause to the 
recovery of compensation for the services of their son during his 
minority. On the contrary-, those statutes, as applied to the présent 
cause, provide for full pecuniary compensation to the parents for the 
loss of their son. This is shown both by the language conferring the 
right of action and by the power given the jury in assessing the dam- 
ages. 

It bas often been held, in similar cases, that the damages are not 
restricted to the loss of benefits to which the plaintiff had a légal right. 
It is plain that the compensation to the parents, under the statutes, 
would not be adéquate if it was limited to the loss of the minor's 
services up to the time of his majority. If the objection be that it 
is difficult to ascertain the amount of the damages caused by loss of 
benefits after majority, it should be noted that this objection might 
also be made, although perhaps with less force, to the damages for 
loss of services before majority. There can be no certainty that a 
child will live to majority and perform services for his parents. If he 
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lives, he may sicken, and become a bui'den to Ms parents. Still, it 
is not contended, as to damages iip to a cliild's majority, that the diffi- 
cultv in ascertaining- tliem is a sufficient giound for rejecting a elaiiu 
for them. It is évident that there is umdi diiïiciilty in assessing 
damages resulting from loss of life, and that strict accuracy cannot be 
expected in a matter involving so much uncertainty. Yet the riglit 
of recovery for injuries resulting from death being plainly given, tlie 
courts, availiiig theitiselves of ail the circumstances which may assist 
them in reaching a proper conclusion, must, whenever possible, afford 
the relief which the lawmaker intends to give. 

The counsel for the plaintiff in error state in their brief that there 
is a conflict of authority on the point which we are now examiuing. 
It is plain to us that a number of cases which seem to liold in opposi- 
tion to our Tiews in this matter were founded upon statutes which re- 
stricted the right of recovery. In 3 Sutli. Dam. §§ 1273, 1274, it is 
said that: 

"In several states, the damages for the death of a child hâve beeu limitod 
to the pecuniary benetits the parents had a légal right to claini for the 
chOd's services, and therefore the courts hâve conflned the estimate to thi' 
period of minority. This restriction is believed to be contrary to the général 
principle on which pecuniary damages are allowed in favor of ail classes 
who are next of kin to the deceased. That principle is that the jury should 
calculate the damages, in référence to the reasonable expectation of benefits 
as of right or otherwise, from the continuance of the life. Légal ability 
alone is not the test of the injury in respect of which damages may be re- 
covered under the statutes, but the reasonable expectation of pecuniary 
advantage by the relative remainlng alive may be takeu into aecouut. » * « 
Statutes which give the right to recover for the beuetit of the next of kin 
permit the parents to recover for the death of adult children, on the principle 
just stated. AVhy, therefore, when a minor is killed, should the estimate 
of damages stop arbitrarily at majority?" 

In some jurisdictions, the parent has, by statute, an aciion against 
the child for support. But, apart from any such statute, there cer- 
tainly is an indisputable natural obligation on the part of the child 
to support his nécessitons parents. The plain dictate of nature re- 
quires a child, grown up to manhood, to relieve the wants of his desti- 
tute parents, and the obligation is one which men ordinarily fnlflU. 
Why, then, should parents who hâve been deprived of their child by 
the fault of another be debarred from compensation for the full bene- 
fits which they reasonably expected from the child? In'Eailway Co. 
V. Compton, 75 Tex. 667, is S. W. 667; and in Bailway Co. v. Sci'acca, 
80 Tex. 350, 16 S. W. 31, it was said that the parents' right of recovery 
is not limited to the services of the child up to majority. In the case 
at bar the son was over 18 years of âge. He was strong, healtliy, 
sober, and hard-working. He was dutiful, and evinced his willing- 
ness to assist his parents by freely giving his earnings to his mother. 
It was plainly proper in this cause for the trial judge to instruct the 
jury that they could consider whether the parents had a reasonable 
expectation that their son would continue to assist them after his 
majority. 

The fourth spécification of error, which complains of the refusai of 
the trial court to give a spécial charge, is without force. The trial 
judge, in his gênerai charge, instructed the jury "that if deceased knew 
of the condition of the engine, or by the use of ordinary care could bave 
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known it, plaintiffs cannot recover." This was sufflcient on tlie mat- 
ter which is the subject of the spécial charge l'efused. 

We ând that tlie error complained of by the flrst si)eciflcation of 
eri'or is well founded, and compels the reversai of the judgment of 
the lower court. While this cause was pending in the state court, 
the dépositions of certain witnesses were taken under the practice 
of the state of Texas. When thèse dépositions were ofEered in évi- 
dence on the trial in the fédéral court, they were objected to on the 
ground that tlie witnesses were accessible, and resided within 100 
miles of the place where this cause was tried, and that there was no 
proof of facts permitting the dépositions to be read. We hâve care- 
fully examined the point, and hâve reached the conclusion that the 
dépositions should hâve been rejected. The court admitted them on 
the ground that they were taken and returned into court while the 
case was pending in the state court, and before its removal. Act 
March 3, 1875, § 4, provides that, upon the removal of a cause from 
a state court, "ail injunctions, orders and other proceedings liad in 
sueli court prior to its removal, sliall remain in fuU force and elïect 
until dissolved or modifled by the court to which such suit shall be 
removed." We understand that it is upon this statute that the court 
based its action in admitting the dépositions. To sustain the admis- 
sion of the dépositions, the counsel for the défendants in error cite, 
in addition to the act of March 8, 1875, the act of March 9, 1892, 
entitled "An act to provide an additional mode of takiug dépositions 
of witnesses in causes pending in the courts of the United States." 
It is évident that neither statute had the effect of makiug the dépo- 
sitions admissible, under the circumstances of this cause. There are 
but two cases cited by the counsel for the défendants in error in 
support of the admissibilitv of the dépositions, viz. : Fogg v. Fisk, 
19 Fed. 235, and Davis \. liailway Co., 25 Fed. 786. In Fogg v. 
Fisk, Judge Wallace held that an order to examine the défendant in 
the state court, made prior to the removal, was an "order or pro- 
ceeding'' which was removed to the fédéral court with the cause, 
under the act of 1875, and that the order should be carried ont in the 
fédéral court. But the suprême court reversed Judge Wallace. 113 
U. S. 713, 5 Sup. et. 724. In Davis v. Railway Co., just cited, Judge 
(now Justice) Brewer did not deal with the question of dépositions. 
The point involved was whetlier a démarrer which was overruled in 
the state court prior to the removal should still be considered as 
overruled after the removal. Judge Brewer very correctly held that 
the overruling of the démarrer was an order or proceeding which, 
under the act of 1875, was removed with the cause. It is thus seen 
that the only two cases cited to support the admission of the déposi- 
tions in this case do not in fact sustain the contention of the coun- 
sel who cited them. In Ex parte Fisk, 113 U. H. 713, 5 Hnp. Ct. 724, 
already cited, and in Eailway Co. v. Botsford, 141 U. S. 250, 11 Sup. 
Ct. 1000, the suprême court made it clear that in the fédéral courts, 
regardless of state practice or statutes, the testimony must be oral. 
Wiien a déposition is taken de bene esse, under Rev.'st. U. S. § 863, 
it is not final, and, under the express ternis of Id. § 805, it cannot 
be read on the trial, unless "it appears to the satisfaction of the 
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•court that the witness is then dead or gone out of the United States 
or to a greater distance thau 100 miles from the place where the 
court is sitting, or that by reason of âge, sickness, bodily inflrmity or 
împrisonment, he is unable to travel and appear at court." See In- 
.suranc»3 Co. v. Southgate, 5 Pet. 604; Harris v. Wall, 7 How. 693. 
In Shellabarger v. Oliver, 64 Fed. 306, it was held that the act of 
March 9, 1892, does not allow dépositions taken under the state law 
to be read in the fédéral court unless they could be read under Rev. 
St. U. S. § 865. In Seeley v. Kansas Oity Star Co., 71 Fed. 555, Judge 
Phillips said that he knew of no instance in which the déposition 
taken in the state court was allowed to be read in the fédéral court. 
In Eegister Co. v. Leland, 77 Fed. 242, it was held that the act of 
March 9, 1892, only applies to the mode of taking dépositions, and 
not tb the use to which they are to be put. In Despeaux t. Eailroad 
Co., 81 Fed. 897, Judge Dallas said that the act of March 9, 1892, 
applies only to the mode of taking dépositions. He quoted, with ap- 
proval, Shellabarger v. Oliver and Register Co. v. Leland, supra, 
and said that it would be unf ortunate if the act of March 9, 1892, had 
been differently construed. In Whitford v. Clark Co., 119 U. S. 522, 
7 Sup. et. 308, the suprême court reversed the case because déposi- 
tions taken de bene esse, under Rev. St. U. S. § 863, had been ad- 
mitted, though the witnesses were présent and able to testify orally. 
It is plain that dépositions taken under the fédéral statute cannot be 
read, if at the trial the witnesses can be obtained. It is not to be 
presumed that congress intended that dépositions taken in the mode 
prescribed by the state law should be read in évidence, even though 
at the trial the witness could be had, and yet that testimony taken 
under Rev. St. U. S. § 863, could not be read under the same circum- 
stances. It is plain to us that no such discrimination against the 
fédéral statute was intended by congress, and that the act of March 
y, 1892, refers only, as appears from its plain reading, to the mode 
and manner of taking testimony, and not to its effect after it is 
taken, nor to the conditions under which it may be read. The bulk, 
if not the entirety, of the évidence of the plaintifEs below is contained 
in the dépositions, and we are constrained to remand the cause. It 
is therefore ordered tiiat the judgment of the lower court be re- 
versed, and this cause is remanded to that court, with the instruc- 
tion to grant a new trial. 

BOARMAN, District Judge (dissenting). I concur in the order 
reversing the judgment of the lower court. I express no opinion on 
the ruling of the court as to the admissibility of the dépositions dis- 
cussed in this opinion. I do not concur in the opinion expressed 
by the court on the refusai of the circuit court to give the charge 
requested by the plaintiff in error, which charge is numbered 4, and 
is as follows: 

"In this case you cannot allow any damages for what Frank Wilder might 
hâve eontributed to his parents after he became 21 years old. That would 
be too spéculative and nncertain. You can only allow the présent value of 
the amount Frank Wilder would hâve earned during his minority, after de- 
ducting the expenses for the support of said Frank Wilder during minority." 
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As the évidence on the estimate of damages is short, and given by 
only two witnesses, the father and another, I quote ail of it : 

"That was our only son. He was eighteen years old at the time lie met 
liis rleath. His habits were good, as far as I know. He lived with us. and 
liad always lived with us. I don't know whether I had occasion to observe 
his habits, as I was away every day and home at nights, and he worked a 
great deal of the time at nights,— most of the time. I hâve understoo<l that 
his wages at the time of his death were |1.85 a day, as tiremau on a switch 
engine. He used to give his money to his mother. I don't think he dissi- 
pated any. I don't know of his doing it at ail. He was iivlustrious and will- 
ing to work. His liealth was very good. He had been sick a inontii or two 
before this accident perhaps. His gênerai health and physical constitution 
were very good. He was as intelligent as most any boy you eould tind. At 
the time of his death he had been working for the Texas & Pacifie, the last 
time about a year. He had worked for tbem once before that, and he quit 
or was discharged, I don't know which. At the time he met his death he 
was firing the switch engine. After a mnn has lieen tiring a road engine, 
the natural promotion is from a locomotive fireman to an engineer. I am a 
locomotive engineer, and hâve been in that business about 27 years. I hâve 
worked for the Texas & Pacific Eailway Co. nearly 21 years. AVluui a fire- 
man flnishes his woriv as a fireman, the next step is to be an engineer. The 
position of engineer pays more wages than that of a fireman; the engineer 
gets over one-third more than a fireman. The average wages of a locomotive 
fireman on the road will average about $75 a month, passenger and freight, 
taking the two. A fireman generally starts in his occupation as a switch- 
engine fireman, and works on up. Jly son used to be at home nights pretty 
regularly, and on Sundays he would not work, but used to go to cliurch with 
his sisters, and he did not seem to hâve any bad habits that I know of. At 
the time he was killed he was working two weeks on duty at night, and two 
weeks on in the daytime. He lived at home, and gave his money to bis 
mother. When he wanted clothing he used to go to his mother, and she 
would give him the money. She handled his earnings. He went to his 
mother for money, and if she thought he necded it she gave it to him. My 
occupation kept me away in the daytime. His mother handled his maney for 
him; I did not do it. He was 18 years and 5 months old at the time of his 
death. The last time my son went to work for the company in Texarkana I. 
tliink he worked about a year. He was in Bonham I think for two months. 
I don't think he had a regular engine ail the time, but at the time of his 
death was regular fireman on the switch engine. I don't Ivuow how long he 
had been at that particular place. I don't know whether he worked at the 
roundhouse in Texarkana during the twelve months before his death. Eaeli 
switch engine has a regular fireman, just as they hâve on the road. My 
wages as engineer ran over iflôS per month." 

"I had known Frank Wilder since he had beeu in Texarlïana, — ever sinoe 
he was a child, you might say. I believe he was the best boy I evcr knew 
in my life. I hâve got two Iwys, and I think he was a better boy than mine. 
His habits were good; as good as they could be." 

Having in Tiew the évidence "in this case," I think that charge 
should hâve been given by the circuit judge. The plaintilïs ground 
their cause of action on article 2899, Rev. St. Tex. Under that ar- 
ticle they are authorized to sue, and, on sufflcient allégations and évi- 
dence, they may recover actual damages on account of injuries caus- 
ing the deceased son's death. It will be seen that the purpose of the 
charge refused by the lower court was to forbid the jury to allow 
actual damages estimated on the probable earnings of the son, and 
the probable amount thereof which, after his majority, he would 
hâve contributed to the support of his parents. The plaintifE in 
error seem s to concède that, under the Texas law, the parents bave 
a légal right, at their will, to become the beneficiaries of the son's 
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earnings during the period of his minority. In the court's opinion, 
it will be seen tliat it is conceded that the parents hâve no légal 
right to any beneflts from the son's earnings after his minority 
ceased. It follows, from the reasoning of the court, in which the 
concession suggested is apparent, that, the parents' légal right to 
such a beneflt having ceased with the minority of the deceased son, 
their cause of action, in a case like this, can be to recover damages 
only for the loss of a moral expectancy which they had in the life 
of the son after his minority, to the effect that the deceased son, had 
he not been killed by the négligence of the railroad company, would 
hâve, with reasonable certainty, in response to the natural or moral 
obligation inhering in a son's filial duty, contributed his earnings, 
voluntarily, from time to time, to the support of his parents. On 
such a cause of action the court is of the opinion that the law of 
Texas, as well as the jurisprudence of the courts of the several states 
of the Union, autkorizes an allowance for compensatory damages for 
the parents' loss of such an expectancy; that the value of such a lost 
expectancy may be commuted into such a cash sum as a jury might 
conclude from the évidence, which can at best be only spéculative, to 
be adequately compensatory. Of course, this sum would hâve to be 
based on the jury's knowledge, if any such kuowledge may be had 
from the évidence, which in the nature of things can be, at best, only 
spéculative as to probabilities or eventualities of the future. 
Among such probabilities, inhering in the material issues of fact, the 
jury would hâve to consider the probability as to when, and in what 
degree, the parents would be, if ever or at ail, in nécessitons cireum- 
stances, so that Frank G., had he lived to be an adult, would hâve, 
in response to natural obligations to support his parents, contrib- 
uted to the relief of their necessities; the probable length of their 
lives; the probable health, habits, and earning capacity of the son, 
and the probable length, too, of the son's life; the probabilities of 
the son remaining free from obligations which, in social ethics, would 
impose on him natural obligations superior to the demands of plain- 
tiffs. Ail of such probabilities would hâve to be commuted into 
some degree of certainty, from the évidence, before anything like a 
just conclusion, as to the amount of compensatory damages, could 
be reached by the jury. Conditions such as are shown to be in esse 
in the pétition, and in the limited évidence on behalf of the plain- 
tiffs, as to the future, could not enable, even the spéculative mind 
of a jury, "to look into the seeds of time, and say which grain will 
grow and which will not." Much less would such conditions as are 
established by the évidence enable a jury to make even a reasonable 
conjecture as to what the boy who was killed, had he lived on to the 
time of the nécessitons circumstances of the parents, would hâve 
done in the discharge of such a natural obligation. 

I think the authorities of the Texas courts cited, as well as ail the 
others I hâve been able to examine, fail to support the views of the 
court in refusing the charge requested "in this case." Under the 
views laid down in the authorities I hâve examined, I think the 
limited évidence offered in this case, to illustrate the several prob- 
abilities herein mentioned, fails to show to a judicial mind a prepon- 
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derance one way or the otlier on the probabilities suggested herein, 
as inhering in the material issues of fact. And this failure, I tbink, 
suggests readily that the jury, in their spéculative inquiry, should 
hâve been limited "in this case'' to the purpose set forth in the 
charge. But, admitting the libéral view held by the court is well 
founded on the jurisprudence of the several courts of the Union, it 
foUows only therefrom that there may be given cases in which the 
pleadings and évidence would authorize a jury, on the matter of 
allowing damages to parents of a deceased son after minority, esti- 
mated on the amount and value of the earnings which a dutiful son, 
in response to such natural obligations as inheres in fllial and par- 
ental relations, would, after his minority, when the parents are 
shown to be in nécessitons circumstances, because of old âge or oth- 
er infirmities, voluntarily contribute to their support. Into such a 
iield of spéculation a jury would not go with authorization of the 
court, unless in a case where the court was moved to allow such an 
inquiry by compétent allégations in plaintiff's pétition, and by ma- 
terial illustrative évidence thereon. 

Kecurring to the charge refused, it is well established in practice 
that a charge should not al way s be refused, even though it may state 
a rule not abstractly sonnd, or state a gênerai rule which is sound, 
but not free in ail cases from exceptions; because the charge re- 
quested may state a rule which is well founded in law, when applied 
to a stated or pending case. Just now it is not necessary to contend 
that the rule sought to be laid down by the attorney for the railroad 
Company, to limit the time for the allowance of damages to the minor- 
ity of the son, is a sound rule, either abstractly or generally, though I 
think the rule is founded in sound reasoning, and should apply, on 
the trial of ail suits, when the resuit in favor of the plaintiiîs can be 
reached only by a jury finding damages on such prospective even- 
tualities as are discussed in the opinion of the court. I suggest, fur- 
ther, that when a court finds it necessary, in a state of case, from 
the very nature of the matters involved, to deal with spéculations 
into, and eventualities of , the future, and the forum has the "coigu 
of vantage," or point d'apui, only for the most favored judicial in- 
quiry from which to look into and measure probabilities, and résolve 
doubts into reasonable or practicable certainties, it might often be 
profitable, in the interest of just conclusions, to apply a rule like the 
one refused. 

Keeping in line with the views of the counsel for the plaintifE in 
error, it will be seen that he does not contend that there may not be 
a case stated in which the parents can recover damages for the 
death of their adult son. His contention is that, when a minor is 
killed, the parents are deprived of his services from the date of his 
death until he becomes 2i years of âge; that they are not entitled 
as of right, or as a matter of course, to his services or earnings after 
he becomes of âge; that a recovery, not being, when the négligence 
and death are shown, a matter of course, would dépend on the évi- 
dence illustrating the présent conditions of his parents, those of the 
son, and their respective probable conditions and relations inter sese 
in the future. On or from such illustrative évidence, applying the 
92 F.— 61 
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every-day expérience of men familiar with human things, a Jury, with 
some degree of certainty, might say that a dutiful adult son would 
respond to such an obligation in a bénéficiai way to nécessitons par- 
ents. It is in the Une of our expérience that some sons do contribute 
to the support of necessitous parents, after they become of âge, and 
in a spéculative way we might say that some of the sons who are 
killed by négligence of railway companies would hâve so contributed 
after they became of âge; but nothing further along this Une, on the 
évidence in this case, can be projected with any degree of certainty 
from the every-day expérience of men. 

The counsel contends that it is not that the law forbids a recovery 
in such cases, but the obstacle in the way of recovery is the impossi- 
bility of proving such damages; and adds "that there is no way by 
which we can read the future, or give the jury a just standard on 
which to fix the amount. Before recovery can be had, the loss must 
be proved like any other fact. There can be no possible proof as to 
what the minor would hâve done with his earnings after he became 
of âge. However dutiful a son he may hâve been, and however read- 
ily he may hâve allowed his parents to be the beneflciaries of his 
earnings during his minority, there is nothing in the proof to show, 
in a légal way, what he would hâve doue with his earnings when he 
became his own man." The moral promise which may hâve been 
trustfully expressed, daily, in the son's dutiful and gênerons actions 
towards his parents during his minority, might not hâve been more 
binding on him to support his necessitous parents, after he became 
an adult, than a promise made in authentic form during his minority 
would hâve legally bound him after his majority. During his mi- 
nority he might hâve, by domestic conditions or parental authority, 
been coerced to comply with the moral obligation. Even though he 
had made a promise in authentic form to continue on after his mi- 
nority, in dutiful response to such influences, the law would not hâve 
compelled him to comply with such an obligation. Nor would he 
hâve in any way been amenable to the law if, when his minority 
ceased, he had refused to contribute anything to the support of his 
parents, however necessitous they may hâve been. 

The question as to whether the parents can recover damages in 
such a case as this, beyond the period of the son's minority, must 
dépend upon our view of the gênerai law. It seems that in England, 
as well as in many of the states of the Union, there are statutes very 
similar in object and import. Counsel, in support of the charge re- 
quested, cites a number of authorities founded on the jurisprudence 
of the several states. In Harris, Dam. Corp. § 339, it is said: 

"In an action for damages for the death of a minor, tlie rule would seem 
to be the probable value of his services from the date of the injury to the 
time he reaches his majority, less the probable eosts of supporting him during 
that period." Railroad Co. v. Delaney, 82 111. 1G8. 

To the same effect is Pield, Dam. § 640; 8 Lawson, Rights, Rem. 
& Prac. § 1022; 5 Am. & Eng. Enc. Law, pp. 45, 46. 
In State v. Baltimore & O. R. Co., 24 Md. 106, the court said: 

"According to appellant's theorj', the mother and son are supposed to llve 
on together to an indefinite âge,— one craving sympathy and support; the 
other renderlng révérence, obédience, and protection. Such pictures of filial 
plety are Inestimable moral examples, beautiful to contemplate, bût the law 
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has no standard by which to measure the loss." Sedg. Meas. Dam. p. 697, 
aJid note; Patt. Ry. Ace. Law, § 204. 

He suppléments thèse authorities by a quotation at length, as fol- 
lows, from Potter v. Eailroad Co., 21 Wis. 379. In tliat suit, which 
was for the killing of a minor daughter, the court says: 

"It was for the jury to détermine what was the extent, under the proof 
In this case, of sueh reasonable expeetation. The verdict nuist, however, 
be based upon évidence. The statute is peculiar, and much must be left to 
the Sound judgment and discrétion of the jury. We do not thinlî it was 
intended they should flnd a verdict for damages without évidence of pecuniary 
loss. What is the testimony as to such loss to the parents in this case? It 
is that the deceased was aged 11 years and 3 months: tUat slip was a bright, 
intelligent girl, strong and healthy; had been to school and Sunday sehool; 
was a good child to worlî, and accustomed to help her mother. This is ail; 
and it is sufflcient on which to base a verdict for any reasonable sum for 
loss of services of the deceased during her minority. But we are unable to 
see anything in the évidence proving, or tending to prove, a reasonable ex- 
peetation of pecuniary beneflt to the parents from the continuance of the 
life of their daughter beyond her minority. If it had been proved that the 
pecuniary eircumstances and health of the parents were such as to render it 
probable they might need the services of the deceased, or aid from her, after 
she was 21 years of âge, a foundation would hâve been laid for damages 
other than those resulting from the loss of her services during her minority. 
On the other hand, if the proof had shown that the parents were wealthy, 
there would hâve ordinarily been, it appcars to us, no reasonable expeetation 
to them of pecuniary beneflt from the continuance of the life of the deceased 
beyond her minority. It is clear that the estate and condition of the parents 
might bave much to do with the question of damages. So far as we bave 
examined in snits like this, for the beneflt of the parents, where damages hâve 
been recovered, other than the value of the services of the deceased during 
minority, there has been testimony showing the condition of such parents or 
tending to prove it. * * * Is there any reasonable expeetation of pecun- 
iary beneflt to wealthy parents, or even those in moderate eircumstances, 
between the extrêmes of poverty and wealth, from their ehildren after they 
arrive at their majority? In tlie natural course of events, the ehildren of 
sueh parents receive far more pecuniary aid or beneflt from their parents than 
the parents from them. It appears to us, unless the condition of the parents 
is in évidence, the damages should be limited to the services during minority." 

Applying thèse authorities, it will be seen that the pétition in this 
pending case is fatally delicient in not showing that the parents 
would, at a time proximately stated, be entitled, because of their 
necessitous eircumstances, from old âge or other causes, to demand 
from the son, Frank G., a fulfillment of the natural obligation inher- 
ing in bis filial relations to them. The pétition does not, as it should, 
allège the degree, value, or extent of the natural obligation, nor does 
it show what time, in the nature of things, this natural obligation 
would begin to run in favor of the parents. Thèse suggestions as to 
the pétition will appear better founded if it is remembered that the 
court recognizes that the natural obligation would be only a nominal 
one; such a one as might, in good conscience, be discharged by duti- 
fully observing the sacred injunction to "honor thy father and moth- 
er," unless the parents should become, by old âge or other infirmi- 
ties, dépendent on the son for support. Then, I suggest, though the 
parents were in necessitous eircumstances, the extent of the son's 
natural obligation might dépend much, if not entirely, on whether 
or not the son was free from parental obligations of his own which 
might, in social ethics, be held to be a stronger demand on his sup- 
port than the demand of even a necessitous father and mother. In 
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this case it may be, so far as the plaintiffs' allégations show, or évi- 
dence, that the parents were, and would probably remain for some 
years, abundantly able to earn a satisfactory living, as they were 
when the son was killed. ïhe father then was earning $155 a month, 
and the mother still not an old woman. This discnssion of the defl- 
ciency of the pétition I confess would become gratuitous, in the face 
of the suggestion that the défendant company went to trial without 
making any objections to the insulHciency of the pétition to show a 
cause of action. But my purpose, in referring to the deficiency in 
the pétition, is to call attention to the fact that no évidence was ad- 
ministered by the plaintiffs to show such essential facts as would au- 
thorize a jury to go into the inquiry as to such probabilities, spécula- 
tions, and eventualities (some of which I hâve referred to) upon 
which the reasonable estimate would hâve to be made as to the sum 
which would be adequately compensatory to the parent for the loss 
of such an expectancy. It follows, I think, that the charge which 
sought in its efEect to limit the findings to the pleadings and évi- 
dence should hâve, "in this case," been given to the jury. 

The law, in a given case, may give the plaintiff a cause of action 
to recover for such a lost expectancy, on sufScient évidence. The 
plaintiffs are seeking relief in a judicial forum. Such relief as they 
may be entitled to must be measured by the law and by well-estab- 
lished rules of practice, and the recovery must rest upon substan- 
tial évidence, showing the value, nature, extent, and demand for and 
on which plaintiffs seek relief. If the légal right ceased when the 
dutiful son would become an adult, there is no judicial authority, 
I think, which can safely award damages in any amount for the loss 
of an expectancy inhering in such a natural obligation, which, under 
the plaintiffs' pleadings, and the strongest and most illustrative évi- 
dence, must, in the nature and vicissitudes of human things, remain 
a spéculative and variable quantity. I am of the opinion, under the 
pleadings and évidence "in this case," there was nothing in the évi- 
dence upon which the jury could, with any degree of accuracy, esti- 
mate the damage, if there was any pecuniary loss incurred by plain- 
tiffs in the loss of such an expectancy. 

Considering the meager, vague character of the évidence which 
seems to be relied ou to illustrate and vindicate the plaintiffs' claim 
for damages, estimated on the probable gratuitous benefactions which 
the adult son would, ont of his own earningg, hâve in response to con- 
tinuing filial duty bestowed on the parents, it occurs to me that the 
effect of the court's opinion in this case will be substantially to make 
the défendant railway company assume towards the parents of its 
employés the assuring relations of a guaranty company, and to com- 
pel it by opération of law, and much as a matter of course, to do for 
and pay to such parents, by way of gracious indemnity, favors and 
benefactions of much pecuniary value, which they could not, so far as 
we are advised by the évidence, hâve expected from the most dutiful 
sons in response to a moral obligation. 

The évidence, I think, fails to show anything, by way of suggestion 
or fact, by or from which the jury could hâve been advised, in a rea- 
sonable way, in their purpose to allow damages in any sum, estimated 
on the gratuities of the son to his parents sdtev he should hâve be- 
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come his own man. It follows from this view that, as to allowing 
damages bevond the son's minority, the court below should hâve di- 
rected a verdict for the défendant. It occurs to me, fiirther, that a 
judicial or just weighiiig or estimate of the spéculative évidence, 
showing the strength of probabilities upon which the jury based their 
flnding, would show that the plaintifls will, in the enjoyment of the 
sum of money into which thèse probabilities and eventualities. hâve 
been commuted by the jury, be much better ofE than they would hâve 
been had the "mother and son lived on together, to an indefinite âge, 
one craving sympathy and support, the other rendering obédience 
and protection." 



PERSON v. FIDELIïY & CASUAI/rY CO. 

(Circuit Court of Appeals, Sixtli Circuit. March 31, 1899.) 

No. «31. 

PAr.TiES— Substitution op Plaintipfs. 

L'nder tlie statuts of Tennessee (Shannon's Code, § 4."j89) which pro- 
vides tliat no civil suit shall be dismissed for want of necessary parties, 
but tlie court sliall liave power to strilve out or insert in the writ and plead- 
insrs the naines, either ))laintiffs or défendants, so as to lia.ve tlie proper 
parties before it, a court may substitute as plaintifC. in a suit brought in 
behalf of an estate, the name of an administrator duly appointed; aud the 
suit will continue, altliough the original plaintiff, who sued as adminis- 
trator, had never qualified as such, and not only had no authority to bring 
the suit, but his doing so was a misdemeanor, under the statute. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

ïhis was an action at law, on certain accident insurance contracts, brought 
originally in the circuit court of Shelby county, state of Tennessee, by Robert 
E. Lee, as administrator of the estate of P. P. Iludson, deceased, and after- 
wards removed by the défendant to the L'nited States circuit court for the 
Western division of the Western district of Tennessee. January 6, 1890, Ilud- 
son died intestate. February 2(j, ]89(j. an order was made by the probate 
court of Shelby county, Tenu., appointing Lee administrator. June 25, 1890, 
Lee, as such administrator, brouglit tUis action. July 31, 1890, Lee tendered 
his résignation as administrator, which was accopted, and his appointment 
canceled. The entry of the probate court canceling the appointment recites; 
"In this cause, it appearing that Robert E. Lee applied to be appointed admin- 
istrator of P. P. Hudson, deceased, and gave bond as such, but was never 
qualified, and he has applied by pétition, and duly asked to be discharged, 
and to hâve the action touching his appointment canceled and set aside, and 
It appearing to the court that he has received no assets of the estate, the 
court is pleased to cancel the action touching the appointment of the said 
Robert E. Lee, and the same is aecordiugly canceled and set aside, and the 
bond heretofore executed by said Lee is hereby canceled." And on the same 
day Person, the plaintiff, was appointed administrator of Hudson, and duly 
qualified. September 20, 1890, the circuit court of Shelby county, Tenu., sub- 
stituted Person for Lee as plaintiflf in this action; placing upon its journals 
the following entry: "In this cause Robert E. Lee, administrator, having re- 
signed as such, upon motion of plaintiff's attorney the suit is amended by 
making Solon A. Person, administrator of the estate of P. P. Hudson, plain- 
tiff." And Person on the same day, as such plaintiff, flled the déclaration, 
and on the same day the défendant removed the cause to the L'nited States 
court. October 17, 1890, défendant filod in the L'nited States court a transcript 
of the recoi'd in the state court. November 4, 1890, the cause was continued 
to the next term. November 23, 1890, the défendant flled a demurrer to the 
déclaration, assigniug the following causes of demurrer: "(1) It fails to state 
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tliat thé injuries so received were the direct and necessary resuit of such travel. 
(2) ïhe statement that he received, without fault, fatal injuries, from whicli 
lie died in a few hours thereafter, as averred in the déclaration, is no sufflcient 
ground; and thèse might hâve been received, under the contract, without 
any liability whatever to the company thereunder. (3) It does not state how 
or in what manner the injuries were received. (4) Défendant demurs because 
p'aintiff does hot maUe profert of bis letters of administration. (5) Because 
plaintiff does not make profert of the contract of Insurance sued on In the 
case." The fourth and fifth assignments v?ere added, by way of amendment, 
December 24, 1890. On the same day (that is, November 23, 1890) by "eon- 
eent of the parties," "the making up of the pleadings" vcas postponed for 20 
days. December 14, 1896, by "consent of the parties," the time within which 
the défendant was "required to plead to the déclaration" vs'as extended to 
January 1, 1897. December 24, 1896, the following entry was made: "In 
thîs cause, upon motion of défendant, by counsel, and for satisfactory reasons, 
défendant is permitted to demur as foUows, to wit: (1) Défendant demurs 
because plaintiff does not tnake profert of his letters of administration, where- 
fore," etc. "(2) Because plaintiff does not make profert of the contract of 
Insurance sued on In this cause, vs^herefore," etc.; "and this défendant may do, 
by adding on the margin the words embraced in this order." April 21, 1897, 
the cause vs^as continued until the next term. April 23, 1897, the demurrer 
was heard and sustalned, and leave was given the plaintiff to amend his 
déclaration within 10 days. May 18, 1897, the cause was. continued until the 
next term. May 24, 1897, plaintiff was required to file copies of the letters of 
administration issued to Lee and to himself, within flve days. June 4, 1897, 
plaintiff amended his déclaration, the entry upon the journal being: "Comes 
the plaintiff, leave of the court having first been had and obtained, and amends 
his déclaration in words and figures as foUows: 'Plaintiff's letters of admin- 
istration, and the policy of Insurance on which he sues, are hère to the court 
shown.' They are filed as of May 31, 1897, and made part of the déclaration; 
and the same Is, by permission of court, entered ou the margins of the original 
déclaration." And on the same day the défendant filed a motion to dlsmiss 
for the following reasons: "First. The défendant, by counsel, moves the court 
to set aside and vacate the order of September 26. 1890, amending this suit by 
making Solon A. Person, administrator of the estate of P. P. Hudson, plaintiff, 
for the following reasons: (1) Solon A. Person, administrator of P. P. Hud- 
son, is not, and never was, the successor in interest of Kobert E. Lee, admin- 
istrator of P. P. Hudson. (2) The act of Robert E. Lee, administrator of P. P. 
Hudson, in instituting the suit versus défendant, was illégal and void. Xever 
having qualifled, nor having letters of administration, he was not administra- 
tor, and could do no valid act, because prohibited by law. (3) Person, ad- 
ministrator, was not added, and did not interveiie, as a new party. He was 
merely substituted as plaintiff. (4) This order was ex parte, without notice, 
w^ithout alHdavlt, without pétition, without letters. (5) Solon A. Person, as 
the letters show, is administrator. Second. The défendant, by counsel, moves, 
upon the admission of counsel in open court that no letters ever issued to 
•Eobert E. Lee, upon the affldavit of Wm. N. Ransom, and the transcript of 
the administration of Hudson's estate in the probate court, thereto attached, 
and upon the letters of Solon A. Person, administrator of P. P. Hudson, ail 
showing the suit was Instituted by one having no authorlty, and also prohibited 
by law, to dismiss this suit. Thlrd. Défendant, by counsel, moves to dlsmiss 
this suit for that on the face of the record It appears that the death of the 
Intestate occurred on the 6th of January, 1896; that this suit, If plaintiff, 
Solon A. Person, has any standing in this suit, commenced on September 20, 
1898, and the contract of Insurance sued on, and made a part of the déclara- 
tion, in its flfth condition expressly provides as follows: 'Légal proceedings 
for recovery hereunder may not be brought until after three months from the 
date of filing proofs at this company's home office, nor brought at ail unless 
begun within six months from time of death.' " And on the same day a 
tranScript of the record of the probate court was filed, together witb an afà- 
davit of Wm. N. Ransom, stating that he examined the records of the pro- 
bate court, and found that no bond was executed by Lee, or approved by the 
court; that he never qualifled, and letters were never issued to him. August 
28, 1897, the cause was continued until the next term. December 22, 1897, 
the motion to dlsmiss was sustalned, and the action was dlsmissed at the olain- 
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tiff's costs, for wliich tliere was judsment. 84 Fed. 759. March 23, 3808, the 
plaintiff moved for a new trial, but his motion was overruled. May 21, 1838, 
the plaintilï filed bis pétition in error in this court, the assiguments of whieh 
are, in substance, tliat the court below erred (1) in permittiug the introduction 
of évidence of facts dehors the record in support of the motion to dismiss; (2) 
In vanating and in assuming the power to vacate, the order of the state court 
substituting Persou for Lee as plaintiff; (3) in holding that the state court 
had no power to substiiute Person for Lee as plaintiff; (4) in not holding that 
the défendant in error was estopped to niove for the dismissal of the case by 
reason of its voluntary submission to the jurisdiction of the United States cir- 
cuit court. 

H. C. Warinner, for plaintiff in error. 
Luke N. Finlay, for défendant in error. 

Before TAPT and LURTOA', Circuit Judges, and THOMPSOiN", 
District Judge. 

THOMPSOX, District Judge (after stating the facts as above). 
It is only necessary to consider tlie tliird assignment. It is clear 
that the state court had power to substitute Person for Lee as the 
plaintiff in the case. The power is coiiferred by the statute law of the 
state, f oimd in section 4589 of Shannon's Tennessee Code, which reads 
as f ollows : 

"No civil suit shall be disniissed for want of necessary parties, or on account 
of the form of action, or want of proper averment in tht; ploadings, but the 
courts shall hâve the power to change the form of action, strikc out or insert 
in the writ and pleadings the names of either plaintiff s or défendants, so as 
to hâve the proper parties before the court, and to allow ail proper averments 
to be supplled, upon such terms, as to continuances, as the court in its Sound 
discrétion may see proper to impose." 

The construction which we give to this statute is in accordance 
with the décision of the suprême court of Tennessee in Flatley v. 
Railroad Co., 9 ïïeisk. 2-30. In that case Mary Flatley, widow," for 
the use of herself and children, brought suit against the railroad Com- 
pany for damages for wrongfuUy causing tho death of lier husband, 
William Flatley. Afterwards E. A. Flatley, the administrator of the 
estate of William Flatley, was substituted for the widow, and the 
action proceeded. The court say: 

"It is a gênerai principle that where a right is glven by statute, and a rem- 
edy provided in the same act, the right can be pursued in no other mode. 
Therefore it results that the action, as originally brought in the name of Mary 
Flatley, could not hâve been successfuUy maintained. It could not be main- 
tained otherwise than in the name of the Personal représentative. Previous 
to the enactment of our statutes upon the subject of amendnient, enibodied 
in the Code, the resuit of this mistalie would hâve been to compel an abandon- 
ment of this action, and a resort to a new suit; but this is obviated by the 
provisions before referred to, which allow the name of the new plaintiff to be 
substituted. The défendant being in court for particular cause of action, it 
is not required that the expense and delay shall be incurred of new process," 
etc. 

See Hodges v. Kimball, 91 Fed. 845. 

It is sought, however, to distinguish the Flatley Case from the 
case at bar on the ground that the act of Lee in bringing the suit 
was illégal, and conferred no jurisdiction upon the court, while the 
act of Mrs. Flatley was only a mistake, which the court could correct 
by substituting the proper party. But we ând no warrant in the stat- 
ute for such a distinction, nor any reason for it. The question is not 
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whether tlie suit could hâve been maintained in Lee's name, nor 
whether Lee was guilty of a misdemeanor in bringing the suit, but 
whether it should abate because of Lee's want of autliority to prose- 
cute it. The command of the statute is that "no civil suit shall be 
dismissed for want of necessary parties." The défendant was in 
court to answer to a cause of action in favor of the estate of Hud- 
son, which could only be prosecuted by the administrator of the 
estate; and Person having been appointed and qualified as such ad- 
ministrator, in the place and stead of Lee, who failed to qualify, the 
court substituted him for Lee as plaintifE in the case. Tliis it might 
do without préjudice to the right or duty to prosecute Lee for med- 
dling with the estate by assuming to act as administrator, in bring- 
ing the suit, when he had never qualified as such. The statute mak- 
ing it an offense for Lee to assume to act as administrator without 
having been appointed and qualified as such is not in conflict with 
the statute which authorized the court to dismiss him from the cause, 
and substitute in his stead the duly-authorized administrator. We 
think there was réversible error in the proceedings of the court below, 
and its judgment will be reversed, and the cause remanded for fur- 
ther proceedings consistent with this opinion. It is so ordered. 



CHIOAGO. M. & ST. P. RY. CO. v. CLARK. 

(Circuit Court of Appeals, Second Circuit. Marcli 15, 1809.) 

No. 51. 

1. Appeai/ — Revibw of Judgment Basbd on Findincs of Référée. 

On the review of a juâgnient ordered on confirmation of tlie report of a 
référée, containing his full findings of fact and conclusions of law, only 
those assignments of error caji be considered which présent the qviestion 
wliether the judgment is justiiied by the facts found by the référée. 

3. Accord and Satisfaction— Cossidkbation—Patment of Liquidated Dk- 

MANDS. 

Payment by a debtor of a liquidated amount, presently due, and to which 
he has no défense that can be urged in good faith or with color of right, 
is not, by Itself, a sufficient considération to sustain a release by the 
creditor of other unliquidated claims against the debtor. Per Lacombe, 
Circuit Judge. 
8. Samb. 

Défendant, a railroad company, which was indebted to plaintiff In 
amounts which were due and liquidated and undisputed, rendered him a 
statement of account, in which he was credited with such amounts only, 
and was charged with certain cross demands, which were unliquidated and 
open to dispute. It tendered payment of the balance shown by the state- 
ment to be due, on the exécution by him of a receipt in full. which ac- 
companled the statement. Held, that the exécution of the receipt, and the 
maliing and acceptance of the payment, did not constitute an accord and 
satisfaction; there being no considération for the release of the remainder 
of plaintiff's demand. 

4. Account Stated— ConcijUsivbnkss — Eppbct of Acquiescencb. 

A party to whom an account is rendered is not concluded by ac- 
quiescence therein, or even by a settlement in aocordance therewith, from 
proving the incorrectness of the account, unless the statute of limitations 
has barred his right, or the case is brought within the principles of an 
estoppel in pais or of an obligatory agreement between the parties. Per 
Wallace, Circuit Judge. 
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5 Appbal— Rbview of Rulings on Motions fok New Trial. 

Rulings on motions for new trial are not reviewable in the fédéral courts. 

In EiTor to the Circuit Court of the "United States for tlie South- 
ern District of New York. 

Tliis cause cornes liere upon writ of error to review a judsment ot the circuit 
court, Soutliern district of New Yorlv, entered April 0, 18'.)S, in favor of dé- 
fendant in error. wlio was plaintiff below, for ^■88.084.80, against tlie Cliieago, 
Milwaukoe & St. Paul liailway Company, défendant below. ïhe judgment 
was entered up!)ii tlie l'eport of Hon. (jeorge Hoadley, as référée. ïlie com- 
plaint set fortli six separate causes of action. ïbe référée found in favor of 
tlie plaintiff as to part of tlie claini declared upon in tlie first and as to the 
tifth cause of action. Ile found in favor of the défendant as to ail the remain- 
ing causes of action. luasmuch as the plaintiff has not sued ont writ of error, 
it will be unnecessary to discuss any causes of action otlier than the first and 
tifth. ïhe facts sufticienlly appear in the opinion. 

C. W. Bangs and Burton Hanson, for plaintiff in error. 
L. Laflin Kellogg, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). In 
March, 1880, a written con tract was entered into betweeu the par- 
ties, whereby Clark agreed to construct a line of railroad frora 
Otturawa, lowa, to Harlem Station (afterwards changed to Ran- 
dolph's Bluff), Mo., a total distance of about 202 miles, and the de- 
fendant agreed to pay therefor the lump sum of $3,954,600. The 
contract is an elaborate one, containing many detailed provisions, 
which it will be unnecessary to recite. It provided that the work 
should be donc in accordance with the régulations of the chief engi- 
neer, "and in ail respects to his satisfaction and acceptance," that 
the Company would pay monthly installments from time to time 
as the work progressed, and make iinal payment whenever the said 
chief engineer should furnish "his certificate that ail the stipula- 
tions and covenants in this agreement contained, to be by the said 
second party kept and performed, hâve been by said party well and 
truly observed and carried eut, and that the said first party's rail- 
road * * * lias been by said second party constructed, built, 
completed, and flnished, in ail respects, in full conforrnity with the 
covenants and agreements hereinabove in that behalf niade by said 
second party." As to extra work, it was provided that the second 
party should do such as might be required in writing by the chief 
engineer, and should "receive from said first party such just and 
reasonable compensation for such [extra material and work] as the 
said chief engineer shall flx and détermine." 

The entire work was completed to the satisfaction of the chief 
engineer, who furnished his certiflcate to that effect, in conforrnity 
with the terms of the contract. Ile also certifled to certain extra 
work and materials, and fixed and determined the just and reason- 
able compensation therefor at |40,226.T0. He also determined the 
amount of certain rebates, arising by reason of the fact that the 
Company had made changes in its plan, had decided not to build six 
station houses and five sheds, and had itself doue some of the con- 
tractor's work, such as track surfacing, fencing, etc. No one sug- 
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gests that there is any question of the power of chief englneer to 
adjust the amount of such rebate. Before the giving of the final 
receipt hereinafter referred to, it was settled, as against the coni- 
]pany, by the décision of their own offlcer, by them selected for that 
purpose, that the plaintiff, by proper completion of his contract, 
and by doing the extra work and furnishing the extra niaterials 
required by the chief engineer, had earned the sum of 13,895,798.79. 
As to the work covered by this sum, not only was there no dispute, 
and never had been, that the work was done, and done in proper 
manner, but the priée had been settled by agreement of the parties 
when the contract was entered into, — a lump sum for the regular 
work, and the priées to be flxed by the engineer for the extras. 
The claim for payment for such work was absolutely and iinally 
liquidated. 

There remained, however, some matters of dispute between the 
parties, of which two only need be considered, since for thèse two 
only did the référée flnd in plaintifl's favor. Thèse are a claim for 
nut-locks chargea to contractor, |9,558.63; and a claim for oYer- 
time penalty, |40,000. 

As to the nut-locks, A nut-lock is a small iron or steel springing 
washer. It is a patented article. Soon after the contract began, 
the défendant made a shipment of them to plaintifî's superintendent 
in charge of the work, insisting that they should be used in bolting 
the rails. A controversy thereupon arose; the plaintiff, through his 
superintendent, denying that he was bound to supply nut-locks in 
building the road, and the company insisting that he was. Such 
controversy was temporarily disposed of in this way: Défendant 
furnished ail the nut-locks required, and plaintiff put them in wher- 
ever directed, and the question who was to pay for them was post- 
poned until final adjustment. When that time came, the sum of 
$9,558.63, the cost of the nut-locks, had been charged against plain- 
tiff as a payment on account, and the question presented was whether 
he should be credited with a like sum. That question had been re- 
ferred by défendant to the chief engineer, who had himself referred 
it to counsel for the road. The référée found thèse facts, and fur- 
ther found that "there are no provisions in the contract which re- 
quire that the plaintiff, and the plaintiff never agreed that he, should 
use, in the construction of the railroad under said contract, any 
patented nut-locks." Inasmuch as, the référée included the f ull text 
of the contract in his findings, it may be looked at to see whether 
it contains any such provisions. The only provisions which it is 
contended support this contention are thèse: 

Article 1, § 1: "[Clark agrées] to furnish ail the material for, 
and also to exécute, construct, and finish in every respect in the 
most substantial and workmanlike manner, ail the work hereinafter 
specifled," etc. As to this, it is sufficient to say that the question 
whether nut-locks are essential to a substantial and workmanlike 
construction is a question of fact, and the référée has not found 
an affirmative answer to such question, but has expressly refused so 
to flnd. 

Article 1, § 3 : "Materials and workmanship required by said flrst 
Darty to be furnished or performed for, in, or about the work hère- 
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ihbefore mentioned, and hereinafter particularly specifled and set 
forth, shall be fnniished and performed in strict accordance with 
the rules, régulations, and spécifications therefor now made, or 
hereafter to be made, by said chief engineer, and in ail respects to 
his satisfaction and acceptance." The nut-locks are nowhere men- 
tioned in the contract, nor particularly specifled and set forth 
therein, unless they are to be included in the phrase, "most sub- 
stantial and workmanlike manner," already referred to, or in one 
or other of the phrases, "splices and bolts of the J. T. Clark pat- 
tern," and "place and well boit the splices in the most approved 
manner," which are next to be considered. 

Article 6, § 1 : "[Clark f urther agrées] to f urnish and lay in place 
ail the track material required, * * * including steel rails of 
sixty pounds per yard, splices and bolts of the J. T. Clark pattern, 
and spikes and ties, and ail said material shall be of the said first 
party's standard and size." Article 6, § 4: "To place and well boit 
the splices thereof, and do ail work of laying said tracks, in the 
most-approved manner." Whether a nut-lock is an essential, or 
even a usual or fréquent, component of the "J. T. Clark pattern" 
of splice and boit; whether it is included within defendant's "stand- 
ard" of track-laying; whether the "most-approved manner" of track- 
laying makes use of nut-locks,^ — are ail questions of fact, and there 
is no flnding of an affirmative answer to any one of thera. 

There is nothing in the record, therefore, to sustain the conten- 
tion of plaintiff in error as to the nut-locks being required by the 
provisions of the contract. The briefs contain références to the 
testimony, but no alleged errors in the flndings of fact are before 
the appellate court for review or correction. The practice in cases 
heard by référée is laid down by the suprême court as follows: 

"As the court in :ts judgment ordered his findings to stand as the flndings 
of the court, the only questions before tliis court are whetlier the facts found 
by the référée sustain the judgment. As tlie case was not tried by the circuit 
court upon a waiver in writing of a trial by jury, this court cannot review 
exceptions to the admission or exclusion of évidence, or to flndings of fact by 
the référée, or to his refusai to tind facts as requested." Shipman v. Mining 
Co., 158 U. S. 361, 15 Sup. Ct. 886. 

There is no error, therefore, in the conclusion of the référée that 
the défendant was not entitled to charge the cost of the nut-locks 
against the plaintiff as a payment on account. 

As to overtime penalty. The défendant insisted that, by reason 
of some delay of the contracter in completing the work, it became 
entitled to offset against whatever he had earned under the con- 
tract the sum of |40,000. The flndings of the référée on this 
branch of the case are as follows: 

"(6) That the plaintiff made and entered into a supplemeutal contract where- 
by he agreed with the défendant to complète his performance of said contract 
on or before June 1, 1887, and to allow the said défendant, by way of for- 
feiture, in case the said railway were not so completed by tlie Ist of June, 
1887, the sum of $40,000. (7) That the défendant failed to furnish the plain- 
tiff with rights of way, as by said contract it had agreed to do, in time to 
enable the plaintiff to complète his contract prior to the Ist of June, 1887, or 
pFior to the Ist of August, 1887, but, on the contrary, delayed the plaintiff in 
the performance of said contract at a point upon the said road known as 
MinnevlUe until October 27, 1887, by reason of the neglect, failure, and omis- 
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sion of the défendant to obtain the neeessary right of way at said point so as 
to permit the construction of the road and completion of the contract at said 
point. (8) That the plaintifC was thereby prevented from completing his con- 
tract on or prior to August 1, 1887, and also on or prlor to June 1, 18S7, by the 
négligence, omission, and fault of the défendant." 

Upon thèse flndings there seems to be nothing left to be said. 
Indeed, the argument of plaintiff in error is really to the efïect that 
the flndings of fact are incorrect; that rights of way were acquired 
at Minneville earlier than October 27, 1887, or that delay as to se- 
curing rights of way did not prevent plaintif! from completing his 
contract. But, under the authority above cited, thèse are matters 
which the appellate court will not consider. There is no error, 
therefore, in the referee's conclusion that the défendant was not 
entitled to charge this item of f 40,000 against plaintiff as a payment 
on account. It is not understood, however, that the référée has 
held, nor is it intended in this opinion to hold. that there was any 
bad faith on the part of the company in advancing thèse claims for 
the nut-locks and overtime penalty. Both items were legitimate 
matters of dispute, and, nnless settled by agreement of the parties, 
might fairly be brought by either party into court. 

Out of the moneys eaj'ned under the contract for specifled and for 
extra work, the défendant has retained thèse two sums of 19.558.63 
and $40,000. To that extent ($49,558.63) it has not paid the amount 
earned, certified by the engineer, and included in the final estimate, 
and for those items the référée has reported, and the court has ad- 
judged, in favor of the plaintiff. Error is assigned in that the réf- 
érée found facts showing, as is contended, an accord and satisfaction 
which operated to release ail claims for thèse items, but nevertheless 
found, as a conclusion of law, that no such défense was establisiied. 
This is the real question in the case, and, indeed, the only question 
presented upon this review. 

It will be remembered that when the work had been completed it 
appeared by the certiflcate of the chief engineer, and by the final 
estimate, that plaintiff had earned |3,895.798.79. The "^certificate, 
taken in connection with the contract, liquidated his earnings at that 
amount, and the railroad was in no position to litigate in good faith 
as to the amount of those earnings. As is usual, however, in works 
of this character, plaintiff had been paid certain sums in cash upon 
monthly estimâtes, and there were also chargea against Mm, as pay- 
ments, varions sums expended by the company for materials, and 
varions charges for labor and transportation furnished by it. Thèse 
various ci"edits to the company aggregated $3,626,865.20, and, ex- 
cept as to the nut-locks, there was not, and apparently never had 
been, any controversy between the parties touching this amount. 
In this condition of affaire, and on March 9, 1888, the plaintiff signed 
and delivered to a représentative of défendant a paper writing or 
receipt presented to him by the défendant for signature (a copy will 
be found infra), and on the saine day received from the défendant a 
check for the sum of $173,532.49, which he retained and cashed. 
There is nothing in the flndings to show that plaintiff signed this 
receipt improvidently, or without due considération, nor that it fails 
in any way to set forth accurately the agreement entered into be- 
tween the parties on that day, nor that the plaintiff was under any 
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pecuniary stress pressing Mm to accept a smaller sum than was due. 
The receipt reads as follows: 

"Whereas, a final estimato lias been made by D. J. Whitteiuore, eliief engi- 
neer of tlie Chicago, Jlilwaukee and St. Paid Kailway Company, ol ail tlie work 
ilone, and material furuislied, under the contract made between said railway 
tompany and Heman Clark, bearing date Jlarch 8, 1.S80, toi' tlie construction 
of the railroad from Ottumwa, in lowa. to the Missouri river, including ail 
extra work perforined, and material furuished, of every kind and description, 
which estimate, with the prior monthly estimâtes, less déductions made for 
work not done and work assumed by said compaiiy, amounts to !?3,895, 798.79; 
iind whereas, tlie further sum of .$34,598.90 should be credited to said Clarlv 
for materials sold by liim to said company, and certain rebates and other mat- 
ters of that description, making, with the amount of said estimâtes, the sum 
of $3,930,397.69; and whereas, the said Chicago, Milwaukee and St. Paul Kail- 
way Company bas paid the said Clark, to apply on said contract, in money, 
material, labor, and transportation, the sum of .$3,020,8l>r).20; and whereas, 
by the terms of section 4, art. 13, of said contract, said Clark was to be 
charged, in addition, for transportation, the sum of >f50,0(X), and by a supple- 
raental contract was to allow the said railway company, by Avay of forfeiture. 
in case said railway was not completed by tlie first day of .lune, 1887, the 
further sum of S40,000, making the amount paid on said contract, together 
with the allowance of said transportation and the allowance of said forfeiture, 
The sum of §3,710,86.5.20, leaving the amount still due said Claris on said 
contract the sum of $213,532.49; and whereas. in and by said contract, it 
was provlded that the said Heman Clark, party of tlie lirst part, should 
save the said railway company free and harmless from ail claims that 
might be made agalnst said railway compan,y for liens of workmen and 
claims of subcontractors, and from ail damages arising from not keeping 
sutïielent fences to préserve crops and restrain cattle, and from ail damages 
for cattle or other domestic animais killed or injured, and from ail damages 
sulïered by said subcontractors and employés while eugaged upon said work, 
of which said class of claims about $40,000 in amount bave been made upon 
and are now pending in courts by divers claimants against said railway com- 
pany, and the sum of $40,000 of the amount so due as aforesaid, under said 
contract to the said Heman Clark, bas been reserved and set aside by said 
railway company as indemnity or security for the payineut of said claims and 
of such other claims of the saine class as may hereafter be made, in case said 
claimants, or any of them, recover .ludgments against said railway company. 
and the said $40,000, or the balance thereof, after paying and settling such 
claims as may be established against said railway company, is to be paid 
over to the said Heman Clarlî as soon as said claims are satistied or said rail- 
way company suitably indemnifled from any loss on account of the same, 
which $40,000, deducte<l from the sum of $213,532.49, so as aforesaid due 
said Clark, leaves due and owing by said railway company, and now payable 
on said contract, to said Heman Clark, the sum of $173.532.49: Now, there- 
fore, be it known that 1, the said Heman Clark, bave received of and from tbe 
said Chicago, Milwaukee and St. Paul Railway Company the sum of one 
hnndred and seventy-three thousand flve hundred and thirty-two and ^s/ioo 
dollars ($173,532,49), in full satisfaction of the amount due me on said esti- 
mâtes, and in full satisfaction of ail claims and demands, of every kind, name, 
and nature, arising from, or growing out of, said contract of March 0, 1886, 
and of the construction of said railroad, excepting the obligation of said rail- 
way company to account for said forty thousand dollars, as hereinbcfore pro- 
vided. Heman Clark. 

"Wm. C. Edwards." 

This document was prepared by défendant, and sent to plaintiff, 
with the information that, upon its signature and return, a check 
would be delivered to him for the sum uanied. It «111 be noted that 
by the terms of this receipt the disputed items, nut-loclcs and over- 
time penalty, are both disposed of, according to defendant's contea- 
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tion, — the penalty in an item by itself, and the nut-Iocks by inclu- 
sion (as the référée ânûs) of tlie 19,558.63 in the item of |3,626,865.20 
"paid on account." The référée held that this transaction of March 
9, 1898, did not constitute an accord and satisfaction, for the reason 
that the agreement whereby Olark undertook to giye up his claims 
against the company for the nut-Iocks and overtime penalty was 
"without considération of any kind, but was a simple uncompensated 
surrender of lawful rights on his part." The referee's opinion states 
bis conclusion as follows: 

"The daim of Clark against the company, for the sum of $3,930,397.69, was 
a liquidated sum,— liquidated bj' the umpirage of the ehief engineer, as proved 
by the final certlficate and estimate and by this receipt prepared by the com- 
pany. * * * It could not be discharged by the payment of a smaller sum. 
Had it b€en an unliquldated or dlsputed elaim, or a elaim upon a quantum 
meruit. requiring a valuation of worth or material, différent considérations 
might arise; but thèse are, properly spealdng, undisputed claims. ïhese are 
claims which the company had no right to dispute, and the written concession 
contained in this receipt hy Clarli was based upon no considération what- 
ever." 

The agreement between parties which is known to the law as "ac- 
cord and satisfaction" is a contract, and, like ail other contracts, it 
needs a considération to make it valid. Without considération, it 
is nudum pactum. The considération may présent itself in many 
différent shapes. It may be found in prématuré payment; in pay- 
ment in some manner différent from that bargained for in the orig- 
inal contract; in the giving of some desired article in place of money; 
in the giving of further security or of différent security for the re- 
duced amount; in mutuality of concession; in abandonment of a 
right to litigate or to appeal. But in some form or other a consid- 
ération must be found. There must be some advantage, or presumed 
or assumed advantage, accruing to the party who yields his elaim. 
"The accord and satisfaction must be advantageous to the creditor. 
He must receive from it a distinct benefit, which otherwise he would 
not hâve had. Thus, to an action for wrongfuUy taking cattle, it 
is no plea that it was agreed plaintiflf might hâve them, for this the 
law would hâve given him." 2 Tars. Cont. (8th Ed.) p. 804. "In or- 
der to establish a défense of this character, there must be présent 
in the transaction upon which it rests ail the éléments of a com- 
plète contract, — a lawful subject-matter, a sufificient considération, 
and the aggregatio mentium, or mutual assent, of the parties." Ful- 
1er v. Kemp (1893) 138 N. Y. 236, 33 N. E. 1034. «A creditor cannot 
bind himself by a simple agreement to accept a smaller sum in lieu 
of an ascertained debt of larger amount, such an agreement being 
nudum pactum. But if there be any benefit, or even any légal pos- 
sibility of benefit, to the creditor thrown in, that additional weight 
will turn the scale, and render the considération sufficient." God- 
dard v.-0'Brien, 9 Q. B. Div. 37. "Ail that is necessary * * * is 
a sufificient considération to support the substituted agreement. The 
doctrine is fully sustained in Allison v. Abendroth, 108 N. Y. 470, 
15 N. E. 606 (Andrews, J.): 'Where there is an independent consid- 
ération, or the creditor receives any benefit, or is put in a better po- 
sition,' et&" Jaffray v. Davis (1891) 124 N. Y. 164, 26 N. E. 851. 
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"An accord and satisfaction » • « must be au executed con- 
tract, founded upon a new considération." Nassoiv v. Tomlinson 
(1896) 148 N. Y. 326, 42 N. E. 715. Tlie adequacy of the considéra- 
tion will not be gone into by the court, if it be wliat is linown to 
tlie law as a "valuable considération." 

Tiiis principle tbat there must be some benefit, or possibility of 
beneflt, to tlie créditer, fundamental though it be, seems not to bave 
been always Icept in mind. There are reported cases in which ac- 
cord and satisfaction is found by the court where it is impossible to 
détermine from the opinion and the statement of facts whether or 
not the creditor received any considération whatever. See Palmer- 
ton V. Huxford (1847) 4 Denio, 166; Preston v. Grant (1861) 34 Vt. 
201. There are others in which a like décision is reached, although 
a careful analysis of the facts as reported would seem to indicate the 
entire absence of any considération. See Lestienne v. Ernst (1896) 
5 App. Div. 373, 39 N. Y. Supp. 199; Lumber Co. v. Brown (1896) 68 
Vt. 239, 35 Atl. 56; Hills v. Sommer, 53 Hun, 392, 6 N. Y. Supp. 469. 
In neither of thèse groups of cases does the précise point under dis- 
cussion appear to bave been brought to the attention of the court. 
There are other cast's in which the question of considération is not 
discussed, but so much is said as to the tender of the money or a 
draft by one party being clogged with a condition, which will operate 
to bind the other party if he accepta it, that it might almost be 
thought the défense was being upheld on some principle of estoppel. 

The référée was sound in holding that a receipt in full, and pay- 
ment of balance stated therein, cannot be sustained as an accord 
and satisfaction, unless some benefit was thereby secured to the 
creditor which but for the settlement he would not bave had. This 
is the rule laid down, in terse and précise terms, in a case repeat- 
edly cited on the brief of plaintiff in error, where "accord and satis- 
faction" is defined as "something of légal value, to which the cred- 
itor before had no right, received in full satisfaction of the debt, 
without regard to the magnitude of the satisfaction." Bull v. Bull 
(1876) 43 Conn. 455. T\Tiere, upon settlement, the only items in dis- 
pute are resolved in the debtor's favor, no considération passes un- 
less the creditor's claim is "unliquidated"; using that word as mean- 
ing that, as to the items which he receives upon the settlement, he 
would be compelled, but for a settlement, to bear some further bur- 
den in order to bave their amount so flxed that the debtor would 
be bound thereby. This is always the case where the creditors 
claim rests upon a quantum meruit. Thus, where a physician char- 
gea f5 a visit for 126 visite, and $10 each for 4 consultations, no 
agreement having been made in advance as to the rate to be charged, 
the court said: "The original contract. which the law implied, was 
an agreement on the part of the défendant to pay the plaintiff what 
bis services were reasonably worth. From the very nature of the 
case, a further agreement must be reached by the parties, flxing the 
value of the services, or else resort must be had to a judicial déter- 
mination for that purpose." Fuller v. Kemp (1893) 138 N. Y. 236, 
33 N. E. 1034. In that case the considération on which accord and 
satisfaction was sustained was the giving up by the debtor of his 
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right to compel the plaintiff to resort to judicial détermination to 
flx the quantum meruit of the visits he did make, even if there were 
no dispute as to their number. And it is manifest that it makes no 
différence, when such a claim is being adjusted, that the creditor 
agrées to a quantum meruit wJiich he was always willing to pay; 
because, so long as the fixation of the amount rested merely on bis 
good will, he was still in a position to change his mind. He could 
still, in perfect good faith, verify an answer which would make it 
necessary for the creditor to "liquidate" his claim by a lawsuit. In 
such a case, it may nevertheless be said that the amount finally 
paid was "not disputed," using thèse words without technical pré- 
cision ; and thus we flnd many cases in the reports in which it would 
appear, on a casual inspection, as if the payment of an undisputed 
indebtedness were held sufflcient to sustain an accord and satisfac- 
tion. And in some cases the terms "liquidated"' and "unliquidated" 
are used without any very exact attention to the real distinction 
between them; indeed, in most of the reported cases it was wholly 
unnecessary to note such distinction, since the présence of a valu- 
able considération is entirely plain. The rule of law as to accord 
and satisfaction is usually stated thus: "Payment by a debtor of a 
part of his liquidated debt is not a satisfaction of the whole, unless 
made and accepted upon some new considération, but where the 
debt is unliquidated the rule does not apply." When, however, a 
creditor's claim is made up in part of an amount so adjusted by 
agreement of the parties that the debtor cannot in good faith con- 
test it, and in part of an amount not thus adjusted, and the debtor 
pays only the adjusted portion of the claim, and insists on a release 
of the entire or unadjusted portion, without any new considération 
moving to the creditor, reason and principle would require a déci- 
sion that there has been no accord and satisfaction, and, except for 
the few cases referred to above where the point was not discussed, 
the authorities are in harmony with such a décision. The rule 
might be more accurately stated : "Payment by a debtor of a liqui- 
dated amount, presently due, and to which he has no défense that 
can be urged in good faith or with color of right, is not, by itself, 
a suflQcient considération to sustain a release by the creditor of other 
unliquidated claims against the debtor." Of course, it makes no 
différence tliat eventually it turns out that some supposed légal dé- 
fense of the debtor is held to be insufficient. If he is in a position 
to litigate in good faith, and with some color of right, and gives up 
his right to throw the claim into court, he gives a valuable consid- 
ération for any settlement, and no claim to which such a défense 
may be interposed can be fairly called a "liquidated claim," even to 
the extent to which the debtor may hâve theretofore expressed his 
willingness to pay. "If it appears that the claim furnished oppor- 
tunity for controversy, although a favoi'able resuit could not hâve 
been safely predicted, » * » sufflciency of considération would 
be established." Zoebisch v. Von Minden (1890) 120 N. T. 406, 24 
:^. E. 795. And see Nassoiy v. Tomlinson (1896) 148 N. Y. 326, 42 
N. E. 715; Bank v. Blair (1865) 44 Barb. 641; Lumber Co. v. Brown 
(1896) 68 Vt. 239, 35 Atl. 56; Fuller v. Kemp, supra. 
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Analysis of the leading reported cases will show tliat, altbough it 
is not always discussed in the opinion, a yaluable considération is 
found to be présent whei-ever a défense of accord and satisfaction 
has been sustained. The brief flled by the learned counsel for plain- 
tif!: in error présents such a comprehensive sélection of authorities 
that it will be sufficient to refer to its citations. 

First to be considered is a group of décisions of the United States 
suprême court, where claimauts for supplies furnished to tlie gov- 
ernment were held foreclosed by receipt in full and acceptance of 
part of their original claims. It should be remembered that the 
United States treasury pays only out of appropriations and upon 
audit. There being niany claims for military stores furnished dur- 
ing the Civil War, congress created a spécial board to pass upon 
their Talidity and amount. No one was required to bring his claim 
before such board, but, if he did, payment was at once secured to him 
of whatever amount the board might lind due, out of a spécial appro- 
priation made for the purpose. Payment on ail thèse claims out of 
the ordinary appropriations had been suspended by order of the 
treasur}' department. "From the time the secretary issued his order, 
suspending the payment, * * * -they must be regarded as claims 
disputed [i. e. the w"hole claim] by the government, and, unless the 
board had been constituted. could hâve been adjusted only by con- 
gress or the court of claims." U. S. v. Adanis (1868) 7 Wall. 4(>.H. In 
ail thèse cases the amounts paid in settlement were unliquidated, 
since, but for the finding of the board, the government could hâve 
litigated them ail in good faith; and in giving np resort to the court, 
at the same time going to the expense of constituting a spécial tri- 
bunal to adjust the claims, and securing the more expeditious pay- 
ment of what might be found due, there was certainly abundant con- 
sidération to sustain the settleraents. Id.; U. S. v. Child (1870) 12 
Wall. 232; U. S. v. Justice (1871) 14 Wall. 535. 

In Sweeny v. U. S. (1872) 17 Wall. 77, the claim was clearly unliqui- 
dated as to every part of it, involving the question of reasonable 
compensation, — a circumstance which appears from the opinion: 
"Enough appears to satisfy the court that the charter party was 
superseded, and that the claim in fact was for a quantum meruit, 
and as such that it was a proper subject of compromise." 

In U. S. V. Martin (1876) 94 U. S. 400, plaintiff. a laborer, claimed 
extra pay under some construction of the eight-hour law. He pre- 
sented his claim to the auditor in 1873, and received |205, giving a 
receipt in full. He subsequently brouglit suit for the balance in the 
court of claims. The payment of the |205 was a sufficient consid- 
ération, since the entire claim was fairlv disputable in the courts. 

In Baird v. U. S. (1877) 96 U. S. 430, iplaintiff had a contract with 
the government to furnish certain locomotives. The stipulated price 
was — First, a flxed sum for each locomotive; second, any advance 
there might be after a certain date in cost of labor and materials; 
and, third, any damages resulting from giving the government's order 
préférence over others. The fixed price had been paid, and the 
damages recovered by suit. Plaintiff presented a claim for .flol,588 
for entire cost, which was audited and allowed for $97,507, and 
92 F.— 62 
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plaintiff informed of the principles upon which the adjustment was 
made. He took draft for the amount, and coUected it. Held an 
accord and satisfaction. Manifestly, every dollar of the claim of 
1151,588 was unliquidated, and susceptible of liquidation only by 
consent of the government or by the courts. Assent to an adjust- 
ment at 197,507 was a valuable considération. Pray v. U. S. (1883) 
106 U. S. 594, 1 Sup. et. 483, is not in point; and in Boffinger v. 
Tuyes (1887) 120 U. S. 198, 7 Sup. Ct. 529, there was abundant con- 
sidération in the abandonment of a right to appeal. In Association 
V. Wickham, 141 U. S. 579, 12 Sup. Ct. 84, prématuré payment was 
held a good considération. 

In Battle v. McArthur, 49 Fed. 715, plaintiff had a contract for 
grading a railroad, and compensation was at fixed priées for the 
units of différent kinds of work done. There had been a long dis- 
pute as to the classification of hardpan by the engineers, i. e. as to 
how many units ofrock and earth excavation, respectively, should 
be paid for. After the work was done, and the amount of final 
estimate was being settled on, a conférence was had, of which Thayer, 
J., says: "The percentage of loose rock excavation thus demanded 
was not allowed, but it caused the chief engineer to raise the classi- 
fication some 20 per cent., and that increase entered into the final 
estimate." Hère was a concession and payment, which certainly 
constituted a good considération. 

In Davenport v. Wlieeler (1827) 7 Cow. 231, there was no agreed 
price for the sait, the claim was for a quantum meruit, and consid- 
ération is found in the agreement as to price per pound of the sait 
paid for; défendant waiving his right to compel plaintiff to go into 
(;ourt to secure a "liquidation" of his claim as to any part of the sait 
delivered. 

Vedder v. Vedder (1845) 1 Denio, 257, involved mutual claims for 
damages for trespass. Defendant's liquidation of plaintiff's claim 
against him at an amount satisfactory to the plaintiff was a good 
considération for his agreement to accept it in full. 

In Eyan v. Ward (1872) 48 N. Y. 204, and Bunge v. Koop, Id. 225, 
the défense of accord and satisfaction was not sustained. 

Gray v. Barton (1873) 55 N. Y. 71, was decided upon the principles 
of law goveming "gifts." 

In Ludington v. Bell (1879) 77 N. Y. 143, the court found, in the 
giving of a promissory note of a single partner, a good considération 
for accord and satisfaction of a larger claim against the flrm. 

Coulter V. Board, 63 N. Y. 365, is not in point. The cause was de- 
cided upon the peculiar language of a clause in the contract under 
which the work was done. 

The claim in People v. Board (1884) 96 N. Y. 640, was for a quan- 
tum meruit 

In Wahl V. Barnum (1889) 116 N. Y. 87, 22 N. E. 280, the court 
found considération in the récognition, by the party claiming the 
beneflts of the compromise, of the existence of a partnership, which 
the other party might hâve found it difScult to establish by suit. 
There was vigorous dissent, and the considération is rather vague 
and shadowy, but the court clearly recognized the principle bere 



CHICAGO, M. & ST. P. KY. CO. V. CLARK. 979 

contended for, since it sought for a valid considération to support 

In Zoebisch v. Von Minden (1890) 120 N. Y. 406, 24 N. E. 795, the 
défendant gave up his right to litigate défenses. 

In Jaffray v. Davis (1891) 124 N. Y. 164, 26 N. E. 351, the claim 
was liquidated, and the défense of accord and satisfaction was not 
sustained. The opinion contains an interesting review of the au- 
thorities. 

Fuller v. Kemp (1893) 138 N. Y. 236, 33 N. E. 1034, has already 
been discussed supra. 

In Nassoiy v. Tomlinson (1896) 148 N. Y. 326, 42 N. E. 715, an 
action for commissions on sale of real estate, neither flxed sum nor 
rate per cent, had been agreed upon by the parties in the original 
contract. When the service was rendered, therefore, the compensa- 
tion to be paid was wholly undetermined. ïhis case well illustrâtes 
the distinction between the words "undisputed" and "liquidated." 
The real estate sold for $30,000. PlaintifE claimed 5 per cent., — 
|1,500. Défendants resisted such claim, but were always ready and 
w'illing to pay 1 per cent., — 1300. This was the sum eventually paid, 
and receipt in full given, which the court held to be an accord and 
satisfaction. Now, it might be said that a claim for |300 was "un- 
disputed," since up to the time of payment défendants had not in 
fact disputed it; but it was not "liquidated," because its amount had 
not been fixed by agreement of the parties or by litigation or other- 
wise. Their prior "willingness not to dispute" did not bind the 
défendants to remain in the same frame of mind; non constat but 
they might at any time, by refusing to agrée to any précise amount, 
throw the plaintifE into court. Their final liquidation of the claim 
at f300, and payment thereof, eut ofE absolutely their right to liti- 
gate as to the value of the services, and was a good considération. 

Hills V. Sommer (1889) 53 Hun, 392, 6 N. Y. Supp. 469; Palmerton 
V. Huxford (1847) 4 Denio, 166; Lestienne v. Ernst (1896) 5 App. 
Div. 373, 39 N. Y. Supp. 199; Preston v. Grant (1861) 34 Vt. 201; 
Lumber Co. v. Brown (1896) 68 Vt. 239, 35 Atl. 56,— hâve been re- 
ferred to supra. 

In Bank v. Blair (1865) 44 Barb. 641, the défendants had inter- 
posed défenses to an action on the notes which, if sustained, would 
prevent recovery. "There is," says the court, "nothing before us 
indicating that the défenses were unsubstantial or flctitious; they 
were solemnly interposed and insisted on." Their withdrawal was 
held a good considération. 

In Green v. Manufacturing Co. (1873) 1 Thomp. & C. 5, the court 
says: "There was, so far as appears, a bona flde dispute by the 
défendants as to whether they were bound to pay the plaintiff any- 
thing for what was claimed as extra work; and, at ail events, it is 
not disputed but that whatsoever the plaintiff was entitled to for 
extra work was upon a quantum meruit." 

In Pardee v. Wood (1876) 8 Hun, 584, the debtor, in addition to 
paying f 1,500 on a |2,000 claim, agreed to make no claim for cer- 
tain machinery then held by the plaintiff as collatéral to an indebted- 
ness from a third person. "This," says the court, "was a distinct 
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considération, and sufflcient to sustain the receipt as a final accord 
and satisfaction." 

In Looby v. Village of West Troy (1881) 24 Hun, 78, the whole 
claim was disputed on the ground that under its charter the village 
could not incur liability in excess of appropriation. The abandon- 
ment of this défense as to the part paid in settlement was a sufiB- 
cient considération. 

In Donohue v. Woodbury (1850) 6 Cush. 148, Shaw, 0. J., says: 
"Originally, the présent was a claim for services, and was for un- 
liquidated damages. Some services were admitted to hâve been ren- 
dered, but the amount was denied, and an offer was made of a less 
sum than that claimed. The case was open to two inquiries: First, 
as to the time of service; and, second, as to the rate." 

In Bull V. Bull (1876) 43 Conn. 455, certain "pictures" were taken 
as part of the considération. 

In McDaniels v. Lapham (1849) 21 Vt. 222, the sum really due 
plaintiff was entirely unliquidated, and could only be ascertained 
by having an account taken of the rents and profits, and "the whole 
matter had been involved in protracted litigation for several years." 

In Potter v. Douglass (1877) 44 Conn. 541, "there was no spécial 
agreement between the parties in relation to the amount the plaintiff 
was to receive for his services, and he was therefore entitled to re- 
ceive only what they were reasonably worth. ♦ • • Doubtless 
the object which défendant had in view in making the offer was to 
avoid the présent controversy. He would rather buy his peace by 
paying a sum of money that he did not owe than possibly defeat 
plaintiff at the end of an expensive and irritating lawsuit." 

In Tanner v. Merrill (Mich.) 65 N. W. 564, the décision, rendered 
by a bare majority, entirely sustains the contentions of plaintiff in 
error; but the reasoning is not persuasive, nor the conclusion in 
harmony with the best authorities. 

The next question to be considered is whether the référée properly 
applied the rules of law above enunciated to the facts found in the 
case at bar. It appears, as has been already shown, that at the 
time the receipt in full, or proposed "accord," was prepared and 
submitted to plaintiff for his acceptance, the amount earned under 
the contract ($3,895,798.79) was a claim against the défendant, 
"liquidated," in the strictest meaning of the term. Not only was 
it undisputed, in the sensé that défendant was willing to pay it, but 
it was no longer open to dispute, even if it wished to dispute it. As 
to the work called for by the contract, that instrument bound the 
défendant to pay the sum shown by the final estimate to be due 
whenever the chief engineer should certify to proper completion, 
and he had so certifled. The price for such work was fixed by the 
contract itself. As to the extra work, the chief engineer had certi- 
fled that he had ordered it, that it was done, and had fixed and de- 
termined the price for it, and the contract bound the company to 
pay the price so fixed. Therefore, except for the single défense of 
payment, the company was wholly without défense to the claim for 
that sum ($3,895,798.79). It could not contest it in court "with 
good faith," nor with "any color of right." Had plaintiff before 
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March 9, 1888, brought suit for the balance of suoli sum remaiiiiug 
iinpaid, after crediting défendant with ail the items of payment it 
asiserted it was entitled to charge, the railroad company could not, 
assuming that its officers were conscientioiis, even hâve veiifled an 
answer which could hâve raised any issue or delayed plaintiff s entrj- 
of judgment beyond the time necessary to notice a motion for judg- 
ment upon the answer as frivolous. As to the items of payment 
which the company insisted upon, ail were, and always liad been, 
conceded by plaintiff, except the cost of the nut-locks and the over- 
time penalty. When, therefore, both thèse items were credited to 
défendant in the receipt, it parted with nothing — not even a right to 
litigate — in agreeing to pay, and in actually paying, the balance re- 
maining of the liquidated amount earned under the contract, after 
deducting ail alleged crédits for payment. Ilence there was no con- 
sidération moving to the plaintiff by reason of the payment of this 
sum on March 9, 1888, and, unless some other benefit to plaintiff 
can be found to support it, his agreement, implied by receipt in full, 
to abandon ail claim to the cost of nut-locks and overtime charge, 
was without considération and nudum pactum. 

By référence to the receipt in full, which is set forth in the thir- 
teenth flnding of fact, it will be found tliat the instrument disposed 
of another item, not hereinbefore referred to, in thèse tenus: "And 
whereas, the further sum of |;M,598.90 should be credited to said 
Clark for materials sold by him to said company, and certain rebates 
and other matters of that description," etc. ïhis sum is, by the statp- 
ment of account set forth in such receipt, credited to Clark, and is 
included in the .fl73, 332.49 paid to him upon his signiug such re- 
ceipt. From wliat lias been said before, it is plain that if, at the 
time of the transactions relied upon as showing accord and satisfac- 
tion, this sum of |34,598.90, so allowed to Clark, represented an 
unliquidated item, the amount of which he would hâve to establish 
by évidence in case lie had sued to recover it, its allowance to him 
upon the settlement of March 9, 1888, would be a sufflcient consid- 
ération to uphold that settlement against him as an accord and sat- 
isfaction of ail his claims. 

The flndings of fact do not give much information as to the dé- 
tails of this item. It is suggested that the testimony in the case 
shows that it covers ssurplus materials, such as rails, spikes, bolts, 
etc., which Clark had brought on the line of work, but had not needed; 
that, it being more advantageous to sell them where they lay than to 
transport them elsewhere, plaintiff had agreed with défendant that 
it Avould take them off his hands, — had made "a trade outside of the 
contract." But with the testimony this court bas nothing to do. 
It sufïiciently a.ppears from the flndings tliat part, at least, of this 
sum was for "materials sold by [Clark] to said company." From the 
engineer"s certiflcate, which is included in the findings, it appears 
that this item represented no part of the work specilied under tht; 
contract, and no part of the extra work and materials ordered by 
him; that it was not included in his certiflcate, nor in the flnal esti- 
mate ; that he made no décision about it one way or the other ; and 
apparently that he never undertook to pass upon it. Therefore it 



982 92 FEDERAL REPORTER. 

was not liquidated by the original contract, nor by any action of tbfr 
chief engineer thereunder. Indeed, it is plain to a démonstration, 
from the flndings, that the item in question was not included either 
in the original contract or in the extra work, and must represent an 
additional and independent contract of sale. What the terms of 
that contract of sale were the flndings do not disclose. If they were 
of such a character as to leave the price of the articles sold open 
to future adjustment, and if no binding agreement of the parties hadl 
subsequently adjusted such price, — in other words, if on March 9, 
1888, the situation was such that the plaintiff, put to his suit, could 
hâve reçovered this item only by proof of amount furnished or of 
reasonable value, or of both, — then it was an unliquidated item, and 
its allowance to the plaintif! on settlement would be a good consid- 
ération to support the contract of accord and satisfaction. If, on 
the contrary, before that time, either when the independent contract 
was made or later, the parties had settled upon the quantities deliv- 
ered, and had agreed upon the price, not by some mère expression of 
willingness to pay a particular amount, but in such way as to pre- 
clude further litigation "in good faith" or "with any color of right," 
then the allowance and payment of the |34,598.90 would not consti- 
tute good considération. 

The only light we hâve upon this question is found in a single 
clause — indeed, practically in a single word — of the fourteenth flnd- 
ing of fact: "That said receipt and paper contained an accurate, 
truthfui, and undisputed account of ail dealings between said par- 
ties, except in the matter of the forfeiture," etc. It is quite mani- 
fest, from the flndings and conclusions, that the référée uses this 
word "undisputed" as synonomous with "liquidated." He was evi- 
dently satisfled from the testimony that the prior transactions be- 
tween the parties were such that this sum was no more open to dis- 
pute than was the sum of |3,895,798.79 to which the chief engineer 
had certified. By what process it was so liquidated does not appear 
in the flndings, and no one seems to hâve asked the référée to find 
the facts more speciflcaUy. We must take his flnding, therefore, as 
conclusive upon the question, and assume that either by agreeing 
for a price in advance, or subsequently, by entering into some bind- 
ing agreement as to the sum to be paid, the défendant had lost its 
right to throw the plaintiff into court as to that item. Its allowance 
and payment, therefore, could not constitute a good considération 
for the alleged accord and satisfaction. 

It will be perceived that upon the settlement the railroad company 
retained |40,000 to meet claims. As to this, the référée has found 
that: 

"The défendant rallway company has duly accounted for the expenditure of 
the said sum of $40,000 so reserved as aforesaid to meet, or as an indemnity 
against, claims which were made against said company for liens of worlimen 
and claims of subcontractors, and other claims for damages, paid by the dé- 
fendant railway company, and for the expenditure of $521.75 in addition there- 
to, which sum the défendant railway company is entitled to recover from the 
plaintiff, with Interest." 

No one disputes the correctness of this conclusion. 
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As to tlie fifth cause of action, tlie référée found as follows: 

"{!&) That, in or about tlie inontlis of Mardi and April, 1888, the plaintifï 
was the owner of 97,000 feet, B. M., bridge timber, then in tbe yard of the 
défendant at Chillicothe, and along the line of tlie railroad. (20) ïhat the 
said lumber did net confonn to the standard of the défendant, and was not 
purchased by the défendant from the plaintiff, or allowed in the final certifl- 
c-ate of the chief engineer, under the oontract in this section, to the plaintiff. 
(21) That, in and about the month of June, 1888, the défendant took posses- 
sion of the said lumber, and converted the same to its own use, without 
assent or knowledge of the plaintiff. (22) That the value of the said lumber 
at the time of the taking, in June, 1888, was $2,42,j." 

Having waived the tort, and elected to sue on implied oontract, 
plaintiff could quite properly inelude this cause of action in his com- 
plaint. This transaction ont of wliich it arose tooli place after the 
making of the engineer's final certiflcate, and after the signing of 
the receipt in full. It would therefore be in no way affected thereby, 
wliether such receipt in full be held to constitute an accord and sat- 
isfaction or not. Upon thèse findings, the conclusion of law that 
''plaintifï is entitled to recover from the défendant the sum of $2,425, 
with interest from June 1, 1888, for the conversion by the défendant 
of lumber belonging to the plaintiff," is manifestly correct. Indeed, 
the only objection urged by plaintiff in error is that there was not 
compétent évidence to sustain the findings of fact; but that ques- 
tion is not reviewable hère. 

It seems proper to call attention to the fact that the court lias been 
greatly hampered and embarrassed by the inordinate size of the 
record in this case. In view of the well-settled limitations which 
confine the reviewing court, in such cases, strictly to questions of 
law, it would seem désirable that the record should be restricted to 
the présentation of such questions only. 

The judgment of the circuit court is afBrmed. 

WALLAOE, Circuit Judge (concurring). This is a writ of error 
Drought by the défendant in the court below to review a judgment 
for the plaintiff ordered by the court upon the confirmation of the 
report of a referœ before whom the action was tried by the stipula- 
tion of the parties. The report contains a full finding of the facts 
by the référée, and sets forth his légal conclusions thereon. Only 
those assignments of error can be considered which présent the 
question whether, upon the facts found by the référée, the judg- 
ment is wrong. Eoberts v. Benjamin, 124 TJ. S. 64, 8 Sup. Ct. 393; 
Shipman v. Mining Co., 158 U. S. 356, 15 Sup. Ct. 886. 

Most of the assignments of error présent the question whether 
the défense of accord and satisfaction set up in the defendant's an- 
swer should not hâve been sustained and adjudged to preclude any 
recovery by the plaintiff. The material facts bearing on this ques- 
tion, which appear in the findings of the référée, may be summarized 
as follows: The plaintiff had contracted with the défendant to con- 
struct a certain railway, and, by the terms of the written contract 
between the parties, the défendant, among other things, undertook 
that, whenever its chief engineer should furnish it his certiflcate 
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that the railway had been flnislied, and ail the conditions of the 
contract been fully performed, and liis final estimate of the amount 
due the plaintifï therefor, the défendant would pay the amount of 
the estimate, less such payments as should hâve been already made. 
The contract provided that the estimate of the engineer should be 
final and conclusive between the parties. 

The parties had also entered into a supplemental contract, 
whereby the plaintiff agreed to complète his performance of the orig- 
inal contract on or before June 1, 1887, and, in case of failure so to 
do, to allow the défendant, by way of forfeiture, the sum of $40,000. 

The railroad was completed, and the chief engineer of the de- 
fendant furnished the certificate and final estimate, pursuant to the 
contract. The certificate was given March 3, 1888. It stated the 
sum eamed by the plaintiff under the contract, including déductions 
and additions for déviations, at $3,895,798.79. At that time the 
défendant had made payments to the plaintiff in money and mate- 
rnais amounting to $3,615,306.57, and, if certain nut-locks were in- 
cluded, amounting to $3,626,863.20. 

During the performance of the contract, the défendant supplied 
the plaintiff with certain nut-locks, and desired him to use them in 
constructing the tracks. The plaintiff insisted that the contract 
did not require him to use them. Thereupon it was arranged that 
he should use them, and the question whether they were to be used 
at his expense, or that of the défendant, should remain open until 
the completion of the railway. 

The plaintiff did not complète the contract by June 1, 1887, but 
his delay was wholly owing to his inability to do so, by reason of the 
failure of the défendant to acquire certain rights of way which, by 
the contract, it had agreed to acquire. 

Upon a matter of account outside the contract, the défendant 
was indebted to the plaintiff for materials bought of him, etc., in 
the sum of $34,598.90. 

March 9, 1888, the défendant rendered to the plaintiff a state- 
ment of account, crediting the plaintiff with the sum of $3,895,- 
798.79, according to tiie engineer's estimate, and with the further 
sum of $34,598.90, for materials, etc., and debiting him with pay- 
ments amounting to $3,626,865.20, including $9,558.63 for the nut- 
locks, and also debiting him with tlie sum of $40,000 for failure to 
complète the contract by June 1, 1887. As thus rendered, the ac- 
count stated as the balance due plaintiff the sum of $173,532.49. 
Annexed to the statement was a receipt, which recited that the 
plaintiff had received $173,532.49 in full satisfaction of the amount 
due him upon the estimate, and of ail claims and items of every 
kind, name, and nature arising from, or growing out of, the said 
contract, and of the construction of the said railroad. The plaintiff 
signed the receipt, and thereupon the défendant paid the plaintiff 
$173,532.49. 

The référée found that the statement rendered by the défendant 
"contained an accurate, truthful, and undisputed account of ail 
dealings between the said parties," except in respect to the $40,000 
debited for time forfeiture, the $9,558.63 for nut-locks embraced 



CHICAGO, M. & ST. P. RY. CO. V. CLARK. 985 

in the 13,626,865.20, and another sniall item which accrued subse- 
quently, to which référence is unnecessary. 

The référée found, as conchisions of law: (1) That at the time 
of signing the recelpt the plaintiff was not indehted to the défendant 
upon the item for nut-locks; (2) that the phiintiff was not liable 
for the item of |40,000 debited to him for failure to complète the 
railroad by June 1, 1887; (3) that when it rendered the statement 
of account the défendant was indebted to the plaiutifi: in the sum 
of $49,558.63 in addition to the sum of |173,532.49 paid by it upon 
receiving the receipt; (4) that the delivery of the recelpt, and the 
acceptance of the payment, by the i^laintiff, did not constitute a 
valid payment or accord and satisfaction of the said sums of |9,- 
558.63 and 140,000, or either of them, or any part of tliem; and 
that the plaintiff was entitled to recover the sum of |49,558.63, 
with interest from March 9, 1888. 

ïhe assignments of error thus raise the question whether the 
acceptance of $173,532.49 by the plaintiff, upon a promise to re- 
ceive it in full of ail his demands, was a settlement and satisfac- 
tion of his demands against the défendant, which amounted to 
149,558.63 more than that sum. If there was no considération for 
his promise, the conclusion of the référée was correct; if there 
was a sufflcient considération for it, the assignments of error are 
good. 

A promise by a créditer having a liquidated and undisputed demaad 
against his debtor, which is wholly due and payable, to discharge 
the residue upon receiving payment of a part, is, according to ail 
authorities, nuduni pactum, and totally inoperative, because the debtor 
is under légal obligation to pay the whole demand. A demand is not 
a disputed demand, merely because the debtor refuses to pay or 
recognize it; for, if this were true, no case would ever arise for the 
application of the rule. It is disputed, within the meaning of the 
rule. only when it is so far discutable as to présent a "proi)er case 
for litigâtion." ïuttle v. Tuttle, 12 Metc. (Mass.) 551 ; Zoebisch v. 
Von Minden, 120 X. Y. 406, 24 N. E. 795; Honeyman v. Jarvis, 79 
111. 318. A demand is a liquidated demand when it is of such nature 
that its exact pecuniary amount is either ascertained or ascertain- 
able by simple computation. 

It is conceded that, as to the part of the plaintiff's demand estab- 
lished by the certiflcate of the engineer, it was a "liquidated" and "un- 
disputed" demand against the défendant, in the sensé in which thèse 
terms are used in considering the validity of a promise to accept a 
part payment in satisfaction of the whole demand. The other part 
of the plaintiff's demand, that for the materials, etc., purchased of 
plaintiff by défendant, was, according to the referee's finding, undis- 
puted in fact between the parties; and, this being so, it is quite un- 
necessary to inquire whether it was originally one in respect to 
which there might hâve been a fair différence of opinion between the 
parties as to the amount due. The statement of account rendered by 
the défendant is évidence, as against the défendant, not only that it 
was an undisputed demand, but one the amount of which had been as- 
certained by the parties. If the amount had been ascertained, it was 
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a liquidated demand. As no facts appear in tlie findings of the réf- 
érée to the contrary, it is to be concluded tbat tliis part of the phiin- 
tifl's demand was also liquidated, as well as undisputed by the défend- 
ant. 

The case is not precisely one where the debtor refuses to pay the 
whole of an undisputed and liquidated demand, and exacts a prom- 
ise from his creditor to receive part in satisfaction of the whole.. 
Strictly, it is one where the creditor having two undisputed and liqui- 
dated demands against the debtor, and the latter, claiming to hâve 
cross demands or counter demands against the creditor, refuses to 
pay the creditor's demands, unies» the validity of the cross demands 
is acknowledged, and their amount allowed to him by the creditor. 
By the statement of account and the receipt annexed to it, the de- 
fendant in fact took this position, and notified the plaintifî that, as 
a condition to paying the demands which it conceded to be due the 
plaintiff, the latter must allow and deduct the debited items for the 
nut-locks and the forfeiture. Upon this state of facts, a promise 
to allow the whole amount of the cross demands has no considération 
to mistain it, because, in contemplation of the law, no benèflt could 
accrue to the promisor and no injury to the promisee. The promisor 
dérives no beneât, because he allows the whole; the promisee is not 
injured, because he relinquishes nothing. 

The authorities are not altogether in accord upon the question 
whether, in order that there may exist a valid considération for a 
compromise, both parties must concur in supposing the demand to 
be doubtful in point of right or amonnt, or whether it suffiees if the 
claimant only entertains this belief, and honestly supposes that lie 
has a valid demand. If the claimant, knowing his demand to be 
groundless, coerces a compromise, the compromise is uniformly de- 
clared to be without considération. On the other hand, it is well 
settled that there is a sufflcient considération when both parties 
regard the demand as possibly capable of enforcement. In Bank v. 
Geary, 5 Pet. 99, the court said: "It is enough that the bank con- 
sidered it a doubtful question, and that they supposed they were 
getting some benefit by foreclosing ail inquiry on the subject, and 
the complainant, by precluding herself from setting up the défense, 
waived what she supposed might hâve been of some material benefit 
to her." See, also, Callisiher v. Bischoflfsheim, L. E. 5 Q. B. 549; 
Keefe v. Vogle, 36 lowa, 87; Flannagan v. Kilcome, 58 N. H. 443; 
Clark V. Turnbull, 47 N. J. Law, 265.; Lumber Co. v. Brown. 68 Vt. 
239, 35 Atl. 56; Wahl v. Barnum, 116 N. Y. 87, 22 N. E. 280; McKin- 
ley V. Watkins, 13 111. 140. As in the présent case no concession was 
made by the défendant, and the allowance of its demands in full was 
exacted as a condition of paying the demands of the plaintiff, there 
was no compromise; and it is immaterial that the défendant may 
hâve asserted its demands in good faith, when it appeârs that they 
were in fact and in law without foundation. We conclude that the 
assignments of error which hâve been considered are not well taken. 

By signing the receipt, and acquiescing for a considérable period 
in the correctness of the account rendered by the défendant, the plain- 
tiff was not precluded from recovery. An account stated is an ad- 
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mission that tlie account is correct, and, if tlae party "to whom it ia 
rendered omits to communicate objections to the other party within 
-a reasonable time, an inference may be drawn that he was satisfied 
with it. But there is no arbitrary rule of law M'hich renders tlie 
omission to object in a given time équivalent to an actual agreement 
or a consent to the correetness of the account. An account ^ettled 
is stronger évidence, and requires more proof to overcome it, thau a 
mère account stated. But the parties are never concluded, except 
by the statutes of limitation, from proving the incorrectness of the 
account, uniess the case is brought within the principles of an estop- 
pel in pais or of an obligatorv agreement between them. Lockwood 
v. Thorne, 18 N. Y. 285; Perîcins v. Hart, 11 Wheat. 237. 

Other assigTiments of error impugn the conclusions of the référée 
in disallowing the demands of the défendant for the nut-locks and 
for the forfeiture. There are no provisions in the contract which, 
expressly or by implication, required the plaintiff, in constructing 
the railroad, to use the nut-locks, unless found in that provision by 
which he undertakes to "finish, in every respect, in the most substan- 
tial and workmahlike manner, ail the work herelnafter specified." The 
référée did not flnd that this provision had not been complied with. 
Nor is there any tinding or any evidential facts in the report to au- 
thorize the conclusion that the parties, at the completion of the work, 
had come to an understanding by which the expense of thèse articles 
was to be borne by the plaintiff. It is too pîain to require discus- 
sion that, if the failure of the plaintiff to complète performance of 
the contract on or before June 1, 1887, was caused wholly by the 
default of the défendant in failing to acquire the rights of way nec- 
essary to be acquired before the work could be completed, the claim 
of the défendant for the |40,000 was without foundation. 

The flfteenth and sixteenth assignments of error relate to that 
part of the recovery which proceeds upon the conversion by the de- 
fendant of certain bridge timber belonging to the plaintiff, — a cause 
of action which arose subsequently to the settlement between the 
parties of March 9, 1888. Neither of thèse assignments can be con- 
sidered, — the flrst because it impugns a ruling of the référée made 
during the progress of the trial, and the second because the décision 
of a motion for a new trial is not reviewable. 

We flnd no error in the record, and conclude that the judgment 
was correct. 

It is therefore affirmed, with costs. 



In re PRICE et al. 

(District Court, S. D. New York. April 5, 1899.) 

Bankuuptct — Collection of Assets — Propertt in Costody of Receiver of 
State Court. 

Wliere a state court, in a suit between insolvent partners for dissolu- 
tion of the partnership and settlement of its afCairs, liad appointed a 
receiver pendente lite, who had collected the assets, but no distribution 
to creditors could be made, for the reason that no answer had been flled 
In the suit or decree made therein, and meanwhile both x^artners were 
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adjuAged bankrupt and a trustée was appointed, liehl that the court of 
bankruptey could not order tKe réceiver to surrender the property to the 
trustée, but that the latter would be authorized to apply to the state 
court to be substituted as plaintlfE In the aetiou, and to move that court 
for the eutry of a decree in the case, and for an order directing the ré- 
ceiver to transfer the assets to liim. 

In Bankruptcy. 

Mark Ash, for trustée. 
Gibson Putzel, for réceiver. 

BEOWJST, District Judge. This is aa application by the trustée 
in bankruptcy of tlie co-partnership tirm of B. L. Price & Co., for 
an order directing William E. Eose, a réceiver appointed in the 
suprême court of the state, to turn over to the trustée certain assets 
of that flrm in the receiver's possession. 

The two co-partners composing the fli'm were adjudged bank- 
rupts on their own pétition on December 2, 1898, pursuant to the 
provisions of the bankrupt law. On January 12, 1899, the peti- 
tioner was appointed trustée at a meeting of the creditors and there- 
after duly qualified as such. The creditors hâve proved their claims 
and are awaiting distribution of assets. 

The property and assets vchich the trustée asks to hâve turned 
over to him amount to |2,245.87, as stated in the pétition, being the 
proceeds of sales of property of the bankrupts and of the collection 
of debts belonging to them. Mr. Eose was appointed réceiver j)en- 
dente lite by consent of the parties in an action in the suprême court 
of the state, on October 6, 1896, three days after the commence- 
ment of the action, which was brought by one partner against the 
other, on a complaint alleging the insolvency of the firm, and asking 
for a decree of dissolution, the appointment of a réceiver, and the 
distribution of the effects among its creditors. No answer was put 
in, and no decree in that suit has ever been entered. The réceiver 
by the order appointing him was authorized to take immédiate 
2^ossession of ail the partnership property, to coUect the outstand- 
inj: iebts, and to sell the merchandise of the flrm; and the par- 
ties to that action were directed to exécute ail necessary transfers 
to complète the receiver's title to ail the firm property. 

In November, 1896, J. L. Baily & Co. recovered a judgmeut against 
B. L. Price & Co., and in supplementary proceedings upon that 
judgment they obtained on December 12, 1896, the appointment of 
William L. Lawrence as réceiver in behalf of tliose judgment cred- 
itors alone. In February, 1897, the réceiver last named made a 
motion to supersede the appointment of Eose and that the property 
in his hands be delivered to Lawrence, as réceiver in supplementary 
proceedings. The efEect of this motion, if successful, would hâve 
been to give the judgment creditors a préférence in the payment 
of their debts out of the partnership assets. On appeal to the ap- 
pellate division the motion in November, 1897, was denied, upon 
condition that the partnership suit should not be discontinued or 
the partnership réceiver discharged "except upon notice to the re- 
spondents." 21 App. Div. 597, 599, 47 N. Y. Supp. 772. 
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The proceeds of tlie partnersliip propertv hâve now beeu km^ 
in the reeeivei'"s hands without any further steps taken towards 
theh* distribution among ereditors. The state court is not in con- 
dition to nialve sueli distribution until after a decree in the suit is 
entered adjudging the insolvency of the firm, and the conséquent au- 
thority of the court to call on the partnership creditors to make proof 
of their claims, adjudicate thereon, and distribute the proceeds as 
equity may require. Before decree the court does not act the part of a 
litigant, ex proprio motu; nor before decree do creditors at large 
hâve any status in an ordinary partnership suit for carrying on 
effective litigation; and owing to the différences between the part- 
ners, no progress in that action has been made for upwards of 
two years; so that while the assets are there impounded, the ob- 
ject of the suit so far as respects distribution is at présent thwarted. 

In the meantime an adjudication of bankruptcy has been had in 
this court against both partners; ail the creditors hâve appeared and 
proved their claims according to law; the trustée lias been ap- 
pointed and qualifled, and nothing remains to be done for the im- 
médiate distribution of the assets among creditors, pro rata, with- 
out further delay, litigation or expense, except turning over those 
assets to the trustée for that purpose. 

This court, however, can make no order requiring the receiver 
in a state court to transfer the assets in liis custody to tlie trustée 
in bankruptcy. The receiver is an officer of the state court; that 
court had full jurlsdiction of the action to dissolve the partnership, 
and under its authority the receiver becarae vested with the title 
for the purpose of that action, which included a distribution of the 
property among creditors. The bankruptcy act does, indeed, vest 
in the trustée the title to ail the bankrupt's property and riglits of 
action whether légal or équitable (.30 Stat. 5()5, § 70) ; but this does 
not authorize an interférence by one court with the property law- 
fully in possession of another court of compétent jurisdiction (Clark 
V. Bininger, 3 X. B. E. 518, 528, and cases there cited, s. c. 38 How. 
Prac. 341; Sedgwick v. Menck, 1 N. B. E. 675, Fed. Cas. Ko. 12,Gl(i). 

The application for the order asked for must therefore be de- 
nied. The application should be made to the state court. 

As the trustée in bankruptcy, however, represents creditors in 
the collection of assets or moneys of the estate for purposes of dis- 
tribution; and as he also represents the bankrupts as regards any 
rights of action in référence thereto, and under section 11 may be 
"permitted to prosecute as trustée any suit commenced by the 
bankrupt prier to the adjudication"' (30 Stat. 549), an order may be 
entered authorizing the trustée to apply to the state court for an 
order directing the receiver to transfer the fund to him for dis- 
tribution among the creditors in the bankruptcy proceeding, and 
to that end, that the trustée may be substituted as plaintiff in tlu; 
state suit in place of the bankrupt therein. and enter the appropriate 
decree adjudging the insolvency of the iirm, and directing the itay- 
ment of the funds in the receiver's hands to the trustée for distribu- 
tion among creditors. 
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tJNITED STATES v. BACHARACH et aL 
(Carcult Court of Appeals, Second Circuit Marcb 1, 1S09.) 

No. 57. 

CcrsTOMS DuTiES— "Plateaux. " 

"Plateaux," which are braids or plalts of straw sewed or -w-oven together 
Into an oval fonn, and are used for maklng women's hats, but hâve to be 
manipulated Into the form desired, and pressed or wired so as to retaln 
that form, and are then trimmed, are properly classlfied, not under Tariff 
Act Oet. 1, 1890 (26 Stat. 567) par. 460, § 1, "as manufactures of • • • 
not speclally provided for In thls act," but under paragraph 518, { 2, ex- 
emptlng from duty "braids, plalts, laces, and similar manufactures com- 
posed of straw • • • sultable for maklng or ornamentlng hats, bon- 
nets and hoods." 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Henry 0. Platt, for the United States. 
Stephen G. Clarlce, for appellees. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The importations in controversy are commer- 
cially known as "plateaux," are braids or plaits of straw sewed or 
woven together into an oval form, are bought and sold by the dozen 
or pièce, and are used for making women's hats. They are not com- 
plète hats, but require to be manipulated into the form desired, and 
pressed or wired so as to retain that form, and are then trimmed 
with ribboD or other materials. This appeal présents the question 
whether the importations were properly classified for duty under 
paragraph 460, § 1, of the tarifE act of October 1, 1890 (26 Stat. 567), 
as "manufactures of * * * straw • • «^ not specially pro- 
vided for in this act," or whether they should hâve been classified 
under paragraph 518, § 2, of that act, which exempts from duty 
"braids, plaits, laces, and similar manufactures composed of straw 
* * * suitable for making or ornamentlng hats, bonnets and 
hoods." We concur with the circuit court in the opinion that the 
importations were exempt from duty. They were not braids or 
plaits of straw, in a commercial sensé, according to the testimony; 
but they were similar manufactures composed of straw, and suitable 
for making hats. Paragraph 518 supplies the more spécifie désigna- 
tion of the articles in controversy. The décision of the circuit court 
is accordingly affirmed. 



WAKREN FEATHERBONB CO. v. WARNER BROS. CO. 

(Circuit Court, D. Connectlcut Febniary 22, 1899.) 

No. 966. 

t Patents— Pf.BADiNo m Infbingemknt Suits. 

It is no ground of demurrer that the bill falls to allège that the Inven- 
tions set forth and claimed in the patent sued on were not abandoned 
before the application therefor. The défense must be Interposed by an- 
swer showlng the tacts. 
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3. Same— DuEss OR Garment Stays. 

ïhe Warren patent, No. 389,993, for an improved dress or garment stay, 
constructed by taking two pièces of "any fabric or material * * • of 
any deslred width," and, after inserting between tliem "any suitable 
elastic substance, * * * a row of stitcliing is maue lougitudinally 
in the center portion of tlie stay," is void ou its face for want o£ novelty. 
3. Same. 

Tlie Warren patent. No, 327,626, for a metliod of attaching stiffenings 
for dress waists, is not void on its face for want of novelty and invention. 

This was a suit in equity by the Warren Featberbone Company 
against the Warner Bros. Company for alleged infringement of two 
patents for improvements in dress or garment stays. 

Fred L. Chappell and Sullivan & Cromwell, for complainant. 
Seabury C. Mastick, for défendant. 

TO^VNSEND, District Judge. To the bill herein alleging infringe- 
ment of letters patent Nos. 327,626 and 389,993, issued to E. K. 
Warren, and assigned to complainant, défendant demurs, assigning 
the folio wing reasons, namely: 

1. The bill fails to allège that the inventions set forth and claimed 
in said patents were not abandoned before the application therefor. 
This ground of demurrer is not well taken. Abandonment, not ap- 
pearing on the face of the bill, is a défense which must be interposed 
by answer showing the facts. Walk. Pat. § 602; United States Elec- 
tric Lighting Co. v. Consolidated Electric Light Co., 33 Fed. 869; 
Western Electric Co. v. Sperrv Electric Co., 7 C. C. A. 164, 58 Fed. 
192; Mast, Foos & Co. v. Dempster Mfg. Co., 71 Fed. 701, 705; Fruit- 
Jar Co. V. Wright, 94 U. S. 92. 

2. The bill fails to show that the alleged inventions are capable 
of combined use, or of conjoint action, or that the défendant uses 
them conjolntly. The conclusions hereafter stated dispense with 
the necessity of considering this point. 

3. It appears on the face of the patents that each of them is in- 
valid. The point of invalidity is well taken as to patent No. 389,993. 
The spécifications describe an improved dress or garment stay, which 
is constructed by talùng two pièces of "any fabric or material • • » 
of any desired width, * * * and, after inserting between them 
any suitable elastic substance, * * * a row of stitching is made 
longitudinally through the center portion of the stay," etc. The 
claim is as f oUows : 

"A dress stay formed of a composite blade and separate covering pièces 
or faces of greater vs'idth than said blade, and stitched at opposite sides and 
intermediate the width thereof, thereby tighteniug the coveriug, and increas- 
ing the tension of the stay, the side edges of the covering strips forming 
selvages for securing the stay throughout its length to the garment, substan- 
tially as set forth." 

The utter lack of possible novelty in a claim for a dress stay made 
in the same way as from time immémorial our coats, collars, and cuffs 
hâve been made or stilîened, namely, by sewing a stilïening material 
between the outer surface and inner lining, is self évident. See Bow- 
man v. De Grauw, 60 Fed. 907. 

Patent No. 327,626 is for a «Method of Attaching Stiffenings to 
Dress Waists." The patentée says: "The object of this invention is 
to provide the seams of a dress waist with a stiffening material con- 
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nected with the seam of the dress fabric or outside material, and the 
lining, without the formation of separate pockets ;" and therebj' it is 
claimed certain objections in the prior art are obviated, and certain 
advantages obtained. The claim is for: 

"The method of attaching the stiffening material to seams by placiiig it in 
the open seam after the main seam is sewed, and attaching it to the falw'ic 
by stitching its sides to the Inside portion of the open seam without Connecting 
it with the main seam, substantially as described." 

— That is, as explained by the spécification, the patentée takes a 
dress waist having the ordinary seams therein, and opening the fiaps 
of said main seams, — i. e. the portions of extra fabric on either side 
of the main seams, — ^inserts stiffening material therein, and so stitclies 
it to the flaps independently of the main seam, preferably by diag- 
onal lines of stitching, known as zigzag or feather stitch, that while 
it flrmly supports the fabric, and conforms to the figure and its move- 
ments, it does not wrinkle the dress waist or eut through the ends. 
It would be obviously inexpedient, in passing on this demurrer, to 
express an opinion as to the merits of this alleged invention, except 
as to the question whether or not on the face of the patent it is void 
for want of patentable novelty. Whether or not this is the mère 
ordinary expédient of the dressmaker; whether or not this method 
would naturally occur to those sldlled in the art; whether or not 
the invention of new kinds and forms of stiffening material would 
hâve suggested this attachment, — cannot be determined, except by 
such examination of the prior art as would naturally be presented 
upon final hearing. It is sufiflcient for the détermination of this de- 
murrer to say that the method is not necessarily upon its face so 
devoid of patentability that the court could not, upon évidence of 
novelty, utility, and universal adoption, find that it involved the 
exercise of the faculty of invention. 

The demurrer is overruled as to patent No. 327,626, and sustained 
as to patent No. 389,993, without costs to either party. 



BLUM et al. v. KERNGOOD. 

(Circuit Court, D. Maryland. B^eb. 5, 1808.) 

Patents— Infrinoembnt—Waistband Fastbnbrs. 

The Ewig patent, No. 4-08,i5()O, for a waistband fastener for trousers, 
held to contaiu only one novel feature, namely, a slot liaviug a straight 
edge across the plate, over whicli the two edges of the cloth can be stiteli- 
ed; and hdd, further, that this was not a pioueer invention, and was not 
infringed by defendant's device. 

This was a suit in equity by Isaac Blum and William S. Wheatfield 
against Herman Kerngood, trading as the Aima Button Company, 
for alleged infringement of patent No. 408,300, issued to John Ewig, 
August 6, 1889, for waistband fasteners. 

Isidor Eayner and Price & Stewart, for complainants. 
Thos. Gr. Hayes and Louis B. Berner, for défendant. 

MOERIS, District Judge. A défense relied upon is noninfringe- 
ment. The spécification of patent No. 408,300 describes a hook and eye 
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device, in which the hook is made of a broad, flat, thin pièce of métal, 
tumed back upon itself. It is designed to be placed between the two 
thicknesses of material of which the waistbaad of a pair of trousers 
is made. The speciflcations also describe a peculiar catch, but 
that is not infringed. It is only with the hook that we are concerned 
in this case. The novelty of the hook, and the invention wliich Ewig 
supposed he had discovered, can be quite clearly tmderstood from 
the spécification, when read in connection with the state of the art, 
and a previous patent (No. 375,699) to the same inventor, mentioned in 
the spécification. A broad hook, made of thin sheet métal, inserted 
between the outer and inner thicknesses of the waistband, with a 
broad catch opposite to it, bas the advantage of keeping the waist- 
band flat, and of distributing the pull over considérable surface, and 
of counteracting the tendency of the pull to wrinkle the waistband. 
But the broad body plate of the hook inserted between the two thick- 
nesses of cloth at their edges had this disadvantage : that the edges 
of cloth were free, and gave no support to the hook, and had a 
tendency to gape open, which was unsightly. The improvement of 
the patent was that a portion of the hook plate was eut away, so that 
through the slot thus left the edges of the cloth could be sewed to- 
gether. But the mère cutting away of a portion of the métal, leav- 
ing a slot of any shape, was not new, as is shown by the French 
hooks in common use, illustrated by the exhibits. The novelty con- 
sisted in cutting a slot of the shape and for the purpose indicated by 
the patent. This was a slot having a straight edge across the plate, 
over which the two edges of cloth could be stitched, and which ef- 
fected two bénéficiai results. One was that the edges, being stitched 
together just as if the hook was not there, did not gape open, and 
presented a neat appearance. The other was that the straight trans- 
verse edge of the slot presented to the straight stitching of the edges 
of the cloth a wide bearing, at right angles to the line of the pull, 
which tended to keep the hook firmly in its place, and to resist puck- 
ering in the waistband, and keep it flat and neat in appearance. The 
spécification describes the slot as semicircular, because it was round 
in the hook, and straight like the diameter of a circle at the base of 
the hook. If the hook was turned back on itself just at the straight 
edge of its base, it is obvious that the body of the hook could not 
t)e inserted between the two layers of cloth far enough to permit the 
two edges of cloth to be brought together to be stitched; and for 
that reason the portion bent back to form the hook is bent over at a 
little distance from the straight edge, so as to leave what are, in the 
spécification, called the "shoulders, e, e." 




92 F.— 63 
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Claim 1, as first submitted to ijhe patent office, and rejected, was as 

follows : 

"(1) In a garment fastening, the combinatlon with a catcli, C, of thé hook, 
B, having slot, b, substantially as and for the purpose speclfled." 

This claim was rejected, apparently for the reason that a slotted 
hook was old. The spécification was then amended so as to more 
distinctly point out the improvement, by inserting this: 

"Referrlng to the drawlngs, the letter A indicates one member of my fasten- 
ing, consisting of a pièce of sheet métal rounded at onë end, and having a 
semlclrcular slot In said end. Sald slotted and rounded end is bent over and 
baclc upon the body of the member, A, to form a booli, B, and Is bent so as 
to leave shoulders, e, projecting beyond the edge of the body, A, for the pur- 
pose herelnàf ter described." 

In the original spécification it was said : 

"I hâve found, in practice, that when the hoolf, B, is at ail wide, the edges 
of the cloth are not sufficiently supported by threads; and, to remedy this de- 
fect, I eut away the center of the hooli to form a slot, b, as shown in Figs. 
1, 2, 3 of the drawing, which permlts the cloth to be stitched through said slot, 
thus not only permittlng the cloth to be stitched substantially along its entire 
edge, but also assisting in firmly securing the member, A, in place." 

The original spécification was amended by inserting in the clause 
aboTe quoted the following: 

"And the hook portion, B, is so bent over upon the body portion. A, as to 
leave the shoulders, e, e, projecting beyond said body, A, vi'hich allows the 
two layers of cloth on each side of the member. A, to meet slightly beyond the 
edge of the member. A, and permits," etc. 

Claim 1, as amended and allowed, is as follows: 

"(1) In a garment fastening, the combination with catch, C, of the plate, A, 
having the rounded hook, B, providéd with a semicircular slot and the shoul- 
ders, e, e; said plate, A, being pert'orated at a, a, substantially as shown and 
described, and for the purposes specified." 

It appears by the amended spécification, as well as by the amended 
claim, that the patentée pointed out and claimed the semicircular 
slot, with the shoulders, e, e, as his invention or improvement. His 
original claim 1, which was, broadly, for the hook having a slot, 
was rejected, and the restricted claim for the semicircular slot with 
the shoulders was allowed. The patent examiners were clearly 
right in this restriction. A slot was old, but a semicircular slot 
made of that shape for the purpose of presenting a straight trans- 
verse edge to the stitchîng 'was new; and the bending of the hook 
so as to form the shoulders beyond the straight edge' for the purpose 
of allowing space for the edges of the two layers of cloth to meet 
was new, as a device for that particulalr purpose, in connection with 
a solid body plate. There was nothing new in the projecting ears 
on each side,. with perforations for threads. Thèse ears appeared 
in the patent to Ewig, December 27, 1887 (No. 375,699), and are there 
called a "lip or projection providéd with one or more perforations." 
In the patent in suit it is merely said in the spécifications that the 
body of the hook is providéd with perforations for the passage of 
the threads for securing it to the garment; and in claim 1, that plate, 
A, is perforated at a, a, as shown and described. The ears, there- 
f ore, which may be used for the perforations, are not covered by any- 
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tliing in the spécification and claim, and, in my opinion, in view of 
the State of the art, and Ewig's previous patent, could not rightly 
hâve been claimed. The défendant'» hook, which is charged to be an 
infringement, is like the complainant's hook, except that it does not 
hâve the semicircular slot. It has an elliptical slot, which extends 
as far into the body of the métal as it does into the part which forms 
the hook ; and while it permit» the edges of the two layers of cloth 
to be stitched across, just as the old Prench hook did, it does not 
présent to the stitching any bearing to resist the pull. It is urged 
that such an edge is presented by the ears on each side of the hook, 
and that they are the équivalent of the straight edge eut out in the 
center of the hook. It may be that on defendant's device the edge 
of the ears help to remedy the absence of the center straight edge, 
but it must be remembered that complainant's device, although it 
has proved highly successful, and has gone wonderfully into use by 
the trade, is not a pioneer invention. Haarvig's patent, No. 144,334, 
Xovember 4, 1873, shows a waistband fastening for pantaloons, made 
of flat métal, attached by perforations in ears at each side; and the 
Weinberg patent, No. 60,600, December 18, 1866, exhibits a form of 
hook and eye fastener for the waistband of pantaloons; and Ewig's 
patent, No. 375,699, December 27, 1887, was a device for the same 
purpose. There was nothing, therefore, new in the substitution of 
a hook and eye device of any known form for buttons for this pur- 
pose. Patentable novelty was restricted to a new form of device, or 
an improvement on an old form, requiring invention. Ail forms had 
for their object to resist strain; to keep the device securely in place; 
to be sightly in appearance and moderato in cost. In the device 
now in suit, nothing distinguishes it from Ewig's prior patent but 
the semicircular slot made in the form, which remédies the difflculty 
which Ewig says he encountered when using a wide hook, viz. that 
the edges of the cloth were not sufficiently supported by the threads, 
and with the advantage, wlien used, that it resulted in the body plate 
of the hook being more securely held in place. This semicircular 
slot is ail that I ând that was patentable in complainant's device, 
and, treating the patent in suit as a good patent for that, I do not 
flnd that the défendant inf ringes ; and the bill must be dismissed. 



DODGE et al. v. FULTON PULLEY 00. et al. 

(Circuit Court of Appeals, Second Circuit December 7, 1808.) 

No. 39. 

Patents— Infringement— Sepaiîabt.e PciiLBTS. 

The Dodge and Fliilion patent, No. 260,462, for a separable pulley, de- 
signed to secure a larger surface of contact with the shaft, and a firmer 
adhésion thereto, when the separable halves are bolted together, is lim- 
ited by the prior art to a pulley in which the parts, when placed to- 
gether, eome in contact at the rim while remaining separate at the hub, 
and is not infringed by a pulley so constructed that the meeting faces 
of the separate halves, when placed together, lie in the same plane and 
corne in contact throughout their length. 
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Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

This cause cornes hère upon appeal from a preliminary injunction or- 
der of the circuit court, Northern district of New York, restraining de- 
fendants from infringing daims 1 and 3 of the patent sued upon until 
final hearing. The exécution of such order was, by the circuit court, 
stayed pending this appeal. The patent declared upon is No. 260,462, 
to Dodge and Philion (July 4, 1882), for a separable pulley. The facts 
suflaciently appear in the opinion. 

Edward Eector, for appellants. 
Lysander Hill, for appellees. 

Before WAIIACE, LACOMBE, and SHIPMAN, Circuit Judges. 



The spécification for the patent sets 



LACOIVIBE, Circuit Judge. 
forth that: 

"Heretofore separable puUeys hâve been made In parts fltted and bolted 
together prior to being bored and turned, and therefore they were fltted to 
the shaft and seeured thereon in ordinary way. Such puUeys are not inter- 
changeable as to shafts of différent diameters. Our improvement obviâtes, 
first, the old and imperfect mode of fastening the pulley In place on the shaft; 
and, second, renders the same pulley readily applicable to shafts of différent 
diameters, or as a fast or loose pulley. In addition to the above, we propose 
to make our puUeys of wood, and in a structural way which will greatly 
cheapen and add to their etBciency. We are aware that wooden puUeys hâve 
heretofore been made, and therefore do not claim such broadly, but only with 
relation to the structural methods hereinafter deseribed," 




Referring to the drawings, of which Fig. 1 is a perspective view of 
the pulley, the spécification proceeds : 

"A represents our pulley, and the mode of structure is as foUows: We first 
form up of segments, a, b, c, a ring, the parts being glued and nailed or 
doweled together. This ring forms the central part of the pulley, and, after 
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being turned, it is eut in halves transversely. The spoke and hub bar, B, is 
prepared either by properly fashioning a wooden stick in tlie lathe, and aft- 
erwards slitting it in two, as shown, or by fltting together properly two sep- 
arate bars. Thèse parts are secured at their ends to the ends of the ring seg- 
ments in some proper and efficient manner, and for this purpose we prefer 
the dovetail, as shown. The parts of the bar, B, are so placed in the ring 
segments that they will not touch each other at the axis or hub of the wheel 
when the ring segments are placed in position. The clamplng bolts. G, G, are 
then inserted with pièces of thln wood or veneering, I, between the parts of 
the bar, B, to prevent them from springing together under the action of the 
bolts while belng turned in the lathe. The exterior ring segments, d, e, f, g, 
are then applied and secured by glue, nalls, or other suitable means, and eut 
transversely in line with the previous eut. After this is done, the pulley is 
turned on its face and edges, and the central part of the spoke arm or hub, 
h, is bored truly central. This bore may be adapted exactly to a shaft, S, 
of some definite size, and the pulley may be applied thereon, the pièces of 
veneering being removed, so that the bolts, G, may then draw the parts, B, 
forcibly upon the shaft, and thereby clamp the pulley hub against said shaft, 
and in that way obtain an adhésion due to area of surface in contact. This is 
a mueh stronger adhésion than is possible where the area of contact is con- 
fined to the point of a set screw on one slde and a small segment of the hub 
on the opposite side. * * * It is sometimes extremely inconvénient to 
properly fit a pulley to a shaft for wliich it is not adapted. To obviate this 
difficulty, we employ removable thimbles, H, made also in halves, and thèse 
can be provided in sots or quantities adapted to shafts of various slzes. 
* * * The tension of the sa me bolts, G, G, fastens and clamps the pulley 
to the split thimble and the thimble to the shafts," etc. 

The claims in controversy are: 

"(1) A separable pulley, whereof, when the meeting ends of the rim are 
in contact, the meeting faces of the spoke bar and hub are slightly separated, 
as deseribed, eomblned with elamp bolts, G, -whereby said hub is elamped 
upon the shaft, in the manner set forth." 

"(3) A separable pulley, whereof, when the meeting ends of the rim are 
In contact, the meeting faces of the spoke bar are sliglitly separated, and the 
clamp bolts, G, eomblned with a separable split thimble, interposed between 
said shaft and pulley, substantially as set forth." 

The patent was before the circuit court, Southern district of Ohio, 
Western division, in the case of Dodge v. Post, 76 Fed. 807, at final 
hearing on the merits. The state of the art was most exhaustively 
gone into by Judge Sage. In a record containing nearly 4,000 pages, 
10 patents and 2 prior publications were set up as anticipations, and 
évidence was given of 29 instances of alleged prior use. The patent 
was sustained as to both claims. It was also considered in the fol- 
lowing reported cases: Dodge v. Menasha Wood Split-PuUey Co. 
(preliminary injunction granted by circuit court, E. D. Wis., Sea- 
man, D. J., Feb. 20, 1897) ; Pulley Co. v. Dodge, 29 C. C. A. 508, 85 
Fed. 971 (a reversai of the above by circuit court of appeals, Seventh 
circuit, Oct., 1897, and rehearing denied, 30 C. C. A. 455, 86 Fed. 
904) ; Dodge v. Prendergast Lumber Co.'^ (preliminary injunction 
granted by circuit court, N. D. Ohio, W. D., Aug. 29, 1898). 

The invention deseribed in the spécifications and set forth in the 
flrst claim of the patent is certainly quite clearly expressed in that docu- 
ment. Separable wood pulleys were old, and the patentee's improve- 
ment was devised to obviate the old and imperfect methods of fastening 

1 Not reported, by request of Hammond, J., who rendered the opinion of tha 
court 
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the puUey in' place on the shaft. This end is accomplished by the 
peculiar structural method described. It is apparent that if the central 
hole in the spoke hub is drilled while both spokes are in contract, and is 
made exactly the size of the shaft, its interior surfaces will rest upon 
the shaft without exerting any grip thereon when the spokes are drawn 
together under the action of the clamping bolts. If the hole in the 
spoke hub be drilled while both spokes are in contact, and is made 
smaller in diameter than the shaft, although its interior surfaces may 
be made to grip the shaft when the clamping bolts bring the spokes to- 
gether, it cannot contact flrmly with the shaft except at comparatively 
small areas of such surfaces, and thus its grip will not be efiflcient. If, 
however, the hole in the spoke hub be drilled when the two parts are 
slightly separated (as they are shown in Fig. 1, when the inserted strip 
of veneering prevents them from springing together under the action 
of the clamping bolts), and be drilled exactly the size of the shaft, it 
will come to pass, when the pulley is subsequently placed upon the 
shaft, that the entire interior surface of the hole will be in contact 
with the surface of the shaft; and, since there is a spaee left between 
the two blocks of wood (spokes) in which thèse interior surfaces are 
located, there will be an opportunity afforded for the clamping bolts 
to bring them together with great force, and so as to exert an elflcient 
grip on the shaft, or, as the spécification expresses it, "obtain an ad- 
hésion due to area of surfaces in contact." To obtain the clearance 
necessary to enable the clamping bolts to bring thèse interior surfaces 
together, the hub or spokes must be so arrangea that they will not 
themselves come in contact, and thus prevent any f urther inward move- 
ment under the strain of the clamping bolts. Pinally, it is apparently 
désirable that the segmentai rims of the pulley should be brought into 
close contact, under strong pressure, thus securing a rigidity of the çon- 
tacting parts as closely akin as practicable to an intégral structure; 
thus increasing the power of the rim to resist the strains to which it is 
exposed, notably the so-called "yield and recover," every time that the 
belt passes from one half rim to the other. And it is further appar- 
ent that, if the pulley is so constructed that, when the meeting ends of 
the two segmentai rings are brought in contact by placing them in po- 
sition on the shaft, or at the flrst compression of the clamps, there is 
still a clearance left between the spoke hubs, each turn of the clamping 
boit which promotes the grip of the interior surfaces of the hub hole 
will at the same time increase the rigidity of tlie rim structure. 

Eeferring again to the patent, we see that such a structure as is 
above described is shown and claimed : "Pièces of thin wood or veneer- 
ing between the parts of the bar, B, * * * prevent them from 
springing together ♦ • • while being turned in the lathe." "The 
central part of the spoke arm or hub is bored truly central. This bore 
may be adapted exactly to a shaft of some deflnite size." "The parts 
of the bar, B, are so placed in the ring segments that they will not 
touch each other at the axis or hub of the wheel when the ring seg- 
ments are placed in position." "The bolts, G, may then draw the parts, 
B, forcibly upon the shaft, and thereby clamp the pulley shaft against 
said shaft." "What we claim as new is: (1) A separable pulley, 
whereof, when the meeting ends are in contact the meeting faces of 
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the spoke bar and hub are sliglitly separated, as described, combined 
with clamp bolts. G, whereby said hub is clainped upon the shaft, in 
the manner set forth." Aud the drawing indicates this feature of rim 
(•ontact and hub séparation, sinee the strip of veneering, I, apparently 
does not extend into the rim. When a central hole, "adapted exactly 
to a shaft," is bored with the spokes separated by veneering, and the 
meeting rims in contact, and the hub is subsequently placed upon tlie 
shaft without the veneering, it is manifest that by the time the cen- 
tral hole has corne into position over the shaft, and even before it is 
made to grip under the pressure of the clamp bolts, the rim will be in 
contact. 

The first question presented hère is whether the circuit court, to 
which application was made for a preliminary injunction, should hâve 
construed the above-quoted first claim as covering a structure in which 
the meeting ends of the rims do not corne in contact before the opéra- 
tion of tightening the clamp bolts which run through the "slightly 
separated" spoke bar causes the inner surfaces of the hub hole to grip 
the shaft. As was before stated, the patent was most carefuUy con- 
sidered, in the light of an apparently exhaustive record, and was con- 
strued at iinal hearing in Dodge v. Post, supra. 

Certainly, none of the subséquent opinions referred to supra can be 
lield to hâve extended or broadened the construction given to this claim 
in Dodge v. Post. Upon an application for preliminary injunction, it 
would be a most exceptional case which would warrant the court in 
expanding a claim beyond the limits flxed in an exhaustive opinion at 
final hearing. No such case is made ont hère. An examination of 
the opinion in Dodge v. Post, in which, as before stated, the prior art 
was so fully disclosed to the court, sliows that the learned judge who 
construed the patent found it necessary to construe this claim nar- 
rowly, in order to avoid anticipations which the prior art contained. A 
single excerpt from Judge Sage's opinion is sufïicient. lie is discuss- 
ing a prior use known as the "Erie Split PuUey" : 

"It appears from testimony of dpfendant's witnesses * * * tliat the 
piillHy halves. lield slijjhlly .Tpart, were bored with au aiiger the size of the 
shafts; that thcy would not corne together on the shaft, but there would be 
an open space about an elghth of au inch wide betweeu them throughont 
their entire diameter; * * * that the pulleys were fastened to their shafts 
b.v compression alone. * * * From complainant's évidence, it appears 
that it was the cnstom to use compression and set screws in combination. 
* * * The testimony for complainant is strongly fortified by the admitted 
fact that the pulleys were made with straight meeting edges, so that. if bored 
to the exact size, their halves would be in contact and no effective com- 
pression could take place. If bored smaller than the shaft, or when slightly 
separated from each other, their halves would not be in contact, either at 
rim or hub; and. even if compressed equally on each side of the shaft, they 
would not infringe complainant's patent, because the rims would still bé 
separated. If compressed unequally,— that is, brought nearer together on one 
side than the other,— the rims on one side of the pulley might be in contact, 
but the rims on the other side would be correspondingly separated, and the 
resuit would be neither an infringement of complainant's patent nor an opera- 
tive pulley. In short, the complainant's patented piilley is the only one 
shown in the record in which compression to the shaft to any required de- 
gree — a compression biinging the entire inner surface of the hub to bear 
upon the shaft, and so constructed that it may be inereased whenever neces- 
sary by reason of change of shaft, or of wear, or of any other cause— is so 
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effeetèd as to be snperlor to any other mode or means of fastenlng or attach- 
ment, and to impart to the puUey Its greatest mechanical power, and yet 
leare it entirely separable into its own halves and from the shaft. To ac- 
complish this resuit, there must be compression at the shaft, and contact at 
the rim, and the inner slde of the divlded spoke arm must be separated from 
rlm to rim. TJnder such structural conditions, compression at the hub 
tlghtens the clamp upon the shaft, and at the same time makes Armer the 
contact at the rim; and the resuit is a union of pulley and shaft as nearly 
perfect as it can be made, the separated spoke bars acting in response to the 
action of the clamping bolts, not only without stralning the puUey at any 
point, but actually maklng it Armer and stronger and more durable." 

Kefemng to another alleged prior pulley, Judge Sage says: 

"Its meeting edges were intended to be parallel, and hence would be en- 
tirely— rim and hubs— in contact, or entirely eut of contact, and not an antici- 
pation of complalnant's pulley." 

Thèse excerpts suflSciently show that the construction of this flrst 
claim, to be foUowed by the circuit court on motion for preliminary 
injunction upon ex parte affidavits, was the one naturally suggested 
by the spécification and drawings, and quite clearly expressed in the 
language of the claim itself. 

The method of maMng the défendants' pulleys is illuminative upon 
the question of infringement. 

Method of Building up Défendants' Pulley. 

The first step is to form the two parallel spoke arms or bars, A, A, 
shown in Fig. 1, their adjacent faces abutting closely against each 
other throughout their entire length. The boit holes are bored 
through the bars as indicated by the dotted lines. The next step is 
to eut out the central polygonal opening, B, which f orms the shaft hole 
of the pulley, and the two side openings, C, C, which are eut out merely 
to lighten by removing surplus material. After thèse three openings 
are f ormed in the spoke arms, it will be seen that the arms abut closely 
together, both at a, a, adjacent to the shaft opening, and at b, b, ad- 
jacent to their ends. Each of the bars is then tapered ofl upon its 
sides, and at opposite sides of the shaft hole, as indicated by the edge 
view of the bar in Fig. 3. This complètes the two bars ready for inser- 
tion in the rim of the pulley as the latter is being built up, — an opéra- 
tion which is sufflcientiy indicated by Fig. 4. During ail this time the 
pulley is being built up the spoke arms abut closely together at both the 
points, a, a, adjacent to the shaft hole, and at the points, b, b. adjacent 
to the rim, and continue se to abut when the pulley is completed. As 
a necessity of this method of construction, it happens that in each half 
pulley the meeting faces of the hub, x, and of the ring segments, lie 
in the same plane; and when both halves are assembled, whether in the 
shop, or on a shaft of a diameter smaller than the shaft hole, hubs and 
rims will be both in contact. It will be observed that défendants' 
shaft hole is octagonal, and of course could not be secured directly to 
the shaft. Défendants therefore use a "bushing" or "thimble" or 
"interchangeable center," the exterior surface of which contacts with 
the inner surface of the octagonal shaft hole, and the inner surface of 
which contacts with the shaft it is made to fit. In order to secure a 
grip, this bushing is apparently so arrangea that when it is adjusted 
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on the shaft it will hold the hub spokes slightly separated, so as to 
aflord clearance for the action of the clamp bolts, effecting compression 
of the bushing upon the shaft. What may be the extent of this clear- 
ance is most sharply disputed in the record, défendants insisting that 
it is only suiHcient to steady the pulley in place, and that it is held to 
the shaft by set screws; complainants, on the other hand, insisting that 
the set screws are a sham, and that the pulley is really held in place 
on the shaft solely by compression thereon, such compression being 
induced by the clamp bolts and promoted by hub séparation, such as is 
described in the patent. Whichever of thèse two contentions be cor- 
rect, it is manifest, from the nature of the structure above described, 
that when the bushing opérâtes to slightly separate the hubs it must 
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operate to separate the meeting faces of the ring segments to an equal 
extent. Theref ore, when the clamping opération begiii», the ring seg- 
ments are not in contact, and when, nnder the chiraping opération, tlie 
hubs corne into contact, the ring segments come into contact at sub- 
stantially the same time. In other words, we at no time flnd the rela- 
tion of parts specifled in the claim by the phrase, "Wlien tlie meeting 
ends of the rim are in contact, the meeting faces of the spolte bar and 
hub are sliglatly separated." The défendants' pulley, therefore, wlien 
made as above described, does not infringe the flrst claim of the patent 
as above construed. 

It is also quite plainly apparent that a very slight change will trans- 
form the noninfringing into an infringing structure. If the faces of 
the spoke hub adjacent the shaft hole are eut away, and a sui table 
bushing used, the mère placing of the two halves of the pulley upon 
the shaft, or a very slight tightening of the clamping bolts, will bring 
the rims into contact, while there is still hub séparation, and the opéra- 
tion of the parts will be substantially that of the patent. From the 
afBdavits presented by complainant, it ap^jears that one of défendants' 
pulleys was purchased from a dealer in Boston, which, upon examina- 
tion, was "found to be open at its hub members and closed at the rim 
before being placed on the shaft, and also found to be oijen at its hub 
members and closed at the rim when placed upon the shaft ready for 
opération." That another of défendants' pulleys, which was found in 
use in an office in BufEalo, was so constructed that when placed upon 
the shaft "the faces of the hub will not and cannot meet until after the? 
clamping bolts passing through the hub hâve been tightened. * * » 
Such tightening brings the faces of the rim together before the faces of 
the hub meet at the shaft;" but affiant does not state liow long before, 
nor whether there was any substantial différence between the two 
periods of contact. Another aflBant swears that at the salesroom of 
a corporation at Niagara Falls, which deals in défendants' pulleys, lie 
purchased one of said pulleys and inspected others, and that in some 
cases when on the shaft the edges of the hub did not quite come to- 
gether while the faces of the rim met. We are unable, however, to 
see in those aflfldavits sufficient to discrédit the direct, positive, ex- 
haustive, and apparently frank affidavits presented by défendants, and 
showing precisely how their pulleys are made, when it is manifestly so 
easy for the purchaser or intermediate seller, with a few strokes of 
chisel or plane, to effect the structural change necessary to bring 
them within the scope of the claim. There is no évidence to show that 
the pulleys, as sold by défendants, présent the characteristics of hub 
séparation and rim contact. Indeed, one of complainants' affiants, 
who visited the salesroom of a dealer in défendants' pulleys, admits 
that as offèred for sale — off the shaft — they met both at hub and rim. 

The third claim of the patent calls for no discussion. It is simply 
the separable pulley, constructed in the manner already described, 
with the addition of "a separable split thimble interposed between said 
shaft and pulley." If the pulley itself be structurally différent from 
the pulley of the flrst claim, it cannot be held to infringe the tliird 
claim, solely because it contains the single additional élément of that 
claim. We are of opinion, therefore, that complainants did not makc 
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out a case of infringement by défendants sufficiently strong to entitle 
them to a preliminary injunction. The order of the circuit court is 
therefore reversed. 



SMIÏH V. MKRIDEX BRITANNIA CO. 

(Circuit Court, D. Conuecticut. February 20, 1899.) 

No. 982. 

1. Design Patents— Preliminary Injunction — Public Acquiescence. 

ïhe rule that public acquiescence must be shown when the patent sued 
on bas not been adjudicated applies to the case of design patents as 
well as machine and other i^atents. 
3. Same — Design fok Vessbl. 

A preliminary iujunction against infringement of patent No. 29,571 for 
a design for a vessel denied, in the absence of any prior adjudication, 
or of proof of public acquiescence. 

This was a suit in equity by Frank W. Smith against the Meriden 
Britannia Company for alleged infringement of a patent for a design 
for a vessel. ïhe cause was heard on a motion for a preliminary in- 
junction. 

William Maynadier, for complainant. 

Mitchell, Bartlett & Brownell and George A. Fay, for défendant. 

TOTV^^BEND, District Judge. On January 3, 1898, complainant 
applied for, and on November 1, 1898, received, the patent in suit 
(No. 29,371), for a design for a vessel. The éléments thereof claimed 
to be new and material were modified forms of what is known as the 
old "panel" or "colonial flûte" design, ornamented by a scroll of 
elongated beads, constituting what is known as a "Kococo" border. 
The panels are in two double sets; the larger set being united near 
the middle of said vessel, and so disposed as to form the body thereof, 
while the smaller set fumishes a flaring base. Each of said panels 
curves inwardly, except possibly the lower panel of the base. The 
whole design is graceful in outline and harmonious in proportions. 
It appears from complainant's afifidavits that be is a manufacturer 
of solid-silver ware; that he produced this design, and commenced 
the manufacture of vessels embodying the same in December, 1896, 
and oflered them for sale in January, 1897; that he bas been put to 
great expense in making said articles; that the défendant has manu- 
factured plated ware which is practically identical in design with 
the drawings of the patent in suit; that this plated ware was ex- 
tensively advertised by défendant in December, 1898, and is now on 
sale at varions retail stores; that, inasmuch as it is practically im- 
possible to sell this class of solid-silver goods when the same design 
is made in plated ware, the complainant will suflfer irréparable loss, 
unless he can obtain the relief of a temporary injunction. 

The vessels manufactured by défendant infringe complainant's pat- 
ent. It appears from its afiidavits that it commenced their manu- 
facture about March 1, 1897, and their sale shortly thereafter; that 
it never had any notice of complainant's claim of right until Novem- 
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ber 5, 1898; that the validity of said patent bas never beeri adjudicated 
or acquiesced in; that défendant made and publicly sold yarious arti- 
cles resembling in pattern the patented design long before the date 
of said patent, and that there is nothing possibly new in the design 
of the patented vessel, except the base; that the base so resembles, 
in gênerai outline and design, varions covers old in the art, as to 
be substantiallj a reproduction thereof; that "it is common practice 
for • » • manufacturers generally to transport the essential fea- 
tures of the body of a vessel to its base"; and that the base of the 
patented vessel thus represents the double fiuted panels of its body. 
It is inexpedient to discuss the question of patentable novelty on this 
motion. The foregoing évidence, fortifled by the exhibits, raises a 
serions doubt as to validity, and therefore a preliminary injunction 
should not be granted. Apart, however, from the considération of 
this point, there are other matters which are décisive of the présent 
issue. 

The patent in suit issued November 1, 1898, 3| months ago. The 
bill was flled December 20, 1898. There has therefore been no op- 
portunity for adjudication or acquiescence. Counsel for complain- 
ant attempts to meet this condition by the following quotation from 
Fenton (Laws of Patents for Design, p. 178) : 

"As designs differ from mechanical invention in being generally snbjects 
of evanescent fancy, ratlier than of lasting utility, * * * the gênerai 
requirement that the validity of the patent should hâve been acquiesced in 
by the publie, or been judicially sustained, before grauting a preliminary in- 
junction in a clear case of infringement, should be very much relaxed in such 
cases, to prevent injustice." 

In support of this contention the author cites Foster v. Crossin, 2.3 
Fed. 400, and Margot v. Schnetzer, 15 Fed. 118. The opinion of Judge 
Carpenter in Foster v. Crossin is merely to the effect that while the 
production of the patent alone does not raise a presumption sufflcient 
to justify a preliminary injunction, and while the most satisfactory 
basis therefor will be found in an adjudication, or in long, uninter- 
rupted use, he is "not prepared to say that the presumption can arise 
in no other way." In the Schnetzer Case it does not appear that the 
question of adjudication or acquiescence was raised. The défendants 
admitted infringement, and were ready to refrain from further in- 
fringement. Furthermore, in Dickerson v. Machine Co., 35 Fed. 144, 
Judge Lacombe refers to the view suggested in Foster v. Crossin, 
and States the gênerai rule in this circuit to be that, where there bas 
been no décision on the patent by a United States court on the merits, 
the party is driven to show that his patent went into use undisputed 
for a sufScient time to raise a prima facie case in his favor. That 
this is now the gênerai rule in other circuits, see Standard Elevator 
Co. V. Crâne Elevator Co., 6 C. C. A. 100, 56 Fed. 718, and cases cited 
in Palmer Pneumatic Tire Co. v. Newton Rubber Works, 73 Fed. 219. 
In Williams v. Manufacturing Co., 23 C. C. A. 171, 77 Fed. 287, where 
it was urged, on motion for preliminary injunction against infringe- 
ment of a patent for a bicycle lamp, that the articles so change from 
year to year that, unless the injunction was granted, the lamp would 
be useless, the court held that this reason would not justify it in de- 
parting from the settled rules in chancery, and refused the writ, 
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and further expressed doubt whether tliere could be public acquies- 
cence in four months. Purthermore, it appears that défendant ia a 
large manufacturer, engaged in an extensive business, and abundantly 
able to respond in damages in the event of a final decree in favor of 
complainant. In thèse circumstances, the motion must be denied. 
It is not to be understood, however, that in denying the motion any 
opinion is indicated or expressed upon the question of patentable 
novelty. 



PARSONS T. SEBLYE. 

(Circuit Court, D. Massachusetts. February 24, 1899.) 

No. 927. 

L Patents— Invention— Substitution of Equivalents. 

The substitution of direct drlving for indirect drivlng by counter shaft 
and gearlng is the substitution of a well-linown équivalent, and there is 
no Invention in applying to the main shaft of a machine the same mechan- 
Ism that was formerly applied to the counter shaft. 
Il Same. 

The substitution of a heavy or "momentum" puUey for a llght puUey, 
though it may be of advantage In the partlcular case, Involves the exer- 
cise of mère mechanlcal sklll, and not of Inventive faculty. 
8. Same— Construction of Claims. 

The concludlng words, "substantlally as specifled," must be held to 
Import Into the combinatlon clalm of a narrow patent a device whlch the 
patentée, In the spécifications, descrlbes as "one of the most important 
features of my Invention." 
4. Same— Leathkr-Cuttin» Machine. 

The Parsons patent, No. 368,108, for a machine for cuttlng leather or 
other materlaJs, construed, and held tovalid as to claims 3 and 4, and not 
Infrlngeû aa to clalm 5. 

This was a suit in equity by Henry Parsons against Nelson H. 
Seelye for alleged infringement of a patent. 

Bowdoin S. Parker, for complainant. 

James E. Maynadier and William Maynadier, for défendant 

BKOWN, District Judge. This suit is for infringement of letters 
patent No. 368,108, issued August 9, 1887, to Henry Parsons, for a 
machine for cutting leather or other materials. The défenses are 
noninfringement and invalidity. The "invention relates to that class 
of leather-cutting, power-driven machines termed 'beam cutters' or 
'beam cutting machines' or 'beam cutting presses,' in which the sides 
of leather, or sheets of leather board, or other material to be eut, 
are spread out upon a cutting block supported by a bed that is verti- 
cally adjustable; such material being eut by a die that is free to be 
placed by the operator in a new position after each eut; the die 
being forced through the material by a beam arranged above the bed, 
and which is vertically reciprocated to effect such resuit." The prior 
art is represented by British patents to Gimson, No. 430 (1863), to 
Bugg, No. 2,697 (1870), and defendant's Exhibit Hawkins Beam Die 
Press. Infringement is charged as to the third, fourth, and flfth 
claims. The third and fourth claims are obviously void, in view of the 
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Hawkins beam die; press. The cpmplainant, in his brief, says of tbe 
Hawkins beam die press : 

"The power is applied to the eountershaft through a llght belt puUey loose 
on that shaft, ia connection with a clutch aecured to the eountershaft by 
means of a spline, which permits a sUght latéral niovement of the clutch on 
the shaft, sufflcient to allow It to contact with the belt puiley," etc. 

In the machine of the patent in suit the loose puiley and clutch 
are upon the main shaft, there being no counter shaft or gearing. 
The substitution of direct driving for indirect driving by eountershaft 
and gearing is a mère substitution of a well-known équivalent (see 
opinion of the circuit court of appeals for this circuit in Heap v. 
Grreene, 91 Fed. 792, handed down January 30, 1899), and there is 
obviously no invention in applying to the main shaft the same mech- 
anism that was formerly applied to the eountershaft. Nor can the 
combinations described in claims 3 and 4 be distinguished from those 
in the Hawkins beam die press by comparing the respective weights 
of the pulleys. The substitution of a heavy puiley, or of what the 
complainant terms a "momentum puiley," for a light puiley, may be 
of advantage; but the advantage results from the use of ordinary 
mechanical skill, without the exercise of the inventive faculties. 

The âfth claim, which is regarded by the complainant as of chief 
importance, is as follows: 

"(5) The combination of beam, B, its supporting rods, e, cross-heads, F, 
pitman, f, eccentrics, h, shaft, 1, and a driving mechanlsm on said shaft, 
.substantlally as specifled." 

It becomes unnecessary to décide whether, in view of the British 
patent to Bugg, No. 2,697 (1870), this claim is valid, since, if valid, 
it is nevertheless not infringed. It is conceded that the defendant's 
machine does not hâve the counterweighted clutch, or any équivalent 
therefor. If, therefore, this feature of counterweighting is an essen- 
tial feature of the combination of claim 5, the défendant, not em- 
ploying it, bas not employed the combination of the patent in suit. 
The complainant lays stress upon the feature of the driving mech- 
anlsm which he calls the "momentum puiley," but contends that the 
counterweighting features of the clutch may be disregarded, because 
not specifically referred to in the claim. The claim, however, contains 
the words "substantially as specifled"; and, as said in Westinghouse v. 
Boyden Power-Brake Co., 170 U. S. 537, 558, 18 Sup. Ct. 707, "Thèse 
words hâve been uniformly held by us to import into the claim the 
particulars of the spécification." It cannot be contended that this 
patent is for an invention of a primary character, nor that the pat- 
entée is entitled to claim broadly any form of driving mechanism. 
The patent, therefore, must be limited to the particular driving mech- 
anism shown, or its known équivalent. The driving mechanism in- 
cludes, at least, the puiley. G-, and the clutch, H, which is not a sim- 
ple clutch, but one so constructed as to bave two functions; i. e., 
to engage the loose puiley, and to counterweight the vertically recip- 
rocating beam, E. The clutch. H, is undeniably a part of the mech- 
anism that drives the machine, and both functions of the clutch, viz., 
that of clutching and that of counterweighting, seem inseparably 
connected with the opération of driving the machine. The means of 
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avoiding "the violent shock and vibration that vi'ould otherwise resuit 
from rapidly reciprocating so heavy and inert a mass of métal as con- 
stitutes the beam and its direct co-acting parts" cannot be disre- 
garded, as unimportant or unessential, or as not included in the com- 
bination of claim 5. This view is emphasized by the following lan- 
guage of the spécification : 

"One of the most important features of my invention is the method of 
counterweighting the vertically-reciproeating beam, E, which, more especially 
in the larger machines (nine-foot beams), is, by reason of the great strain to 
which it is subjected, necessarily very heavy, and should therefore be not only 
in perfect 'balance' but also In perfect 'cross balance' as well. To insure 
both sueh balance and cross balance, I form clutch, H, and brake wheel, I. 
each as much ont of balance as equals one-half the weight moved vertically 
by eccentries, h, so that the united counterweigliting of said wheel and 
clutch equals the weight of the l)eam and its rods. Such counterweighting 
of the clutch and wheel is effected by forming one part skeleton-like, as at 
4, while the opposite side, as at 5, is solid and continuous; such solid portions 
being arranged on shaft, i, diametrically opposite the throw of eccentries, h, 
so that said solid portions are at the bottom of their circuit when the beam 
is at its highest point. Hence the machine performs its work without the 
violent shock and vibration that would otherwise resuit from rapidly re- 
ciprocating so heavy and inert a mass of métal as constitutes the beam and 
its direct co-acting parts." 

We cannot disregard what the patentée terms one of the most im- 
portant features of his invention without unduly extending the flfth 
claim. The défendant, as is conceded, does not employ the counter- 
weighted clutch, or any équivalent therefor, and does not infringe the 
fifth claim, as properly interpreted. The bill will be dismissed. 



THE HAVANA. 

(Circuit Court of Appeals, Third Circuit. February fi, 1899.) 

Xo. 2.5, geptember Term, 1898. 

Maritime Liens — Repairs in Foreign Port— Presumptioks. 

When repairs are made on the order of a managing owner, whether or 
nut in the home port, the presumption is against the existence of a mari- 
time lien; and the mère fact that the repairer understands the contrary is 
insufiicient to create a lien, unless the owner expressly or impliedly con- 
sents thereto.i 

Appeal from the District Court of the United States for the EasT- 
ern District of Pennsylvania. 

This is a libel in rem by William E. Woodall & Co. against the 
sleamboat Havana and another, to recover a balance due for repairs. 
The libel was dismissed (87 Ped. 487), and libelants appeal. At- 
flrmed. 

John P. Lewis and Arthur D. Poster, for appellants. 
Henry R. Edmunds, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and KIRK- 
PATRICK, District Judge. 

lAs to maritime liens for supplies or services, see note to The George Du- 

iuois, 15 C. C. A. 679. 
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DALLAS, Circuit Judge. By the libel in this case it was sought 
to enforce an asserted lien against the steamship Havana for a bal- 
ance due for repairs which were ordered by lier managing owner, 
and were made by the appellants, at Baltimore, which was not her 
home port. The court below dismissed the libel upon the ground 
that the facts did not sustain the claim of lien (87 Fed. 487), and 
we think it was right. "In the absence of an agreement, express 
or implied, for a lien, a contract for supplies [or for repairs] made 
directly with the owner in person is to be taken as made on his ordi- 
nary responsibility, without a view to the vessel as the fund from 
which compensation is to be derived." The Valencia, 165 U. S. 264- 
271, 17 Sup. et. 323. There certainly was not in the présent case 
an express agreement for lien, and the record discloses nothing 
whîch would warrant the implication of such an agreement. Our 
own examination of the évidence satisfles us, as the learned judge 
found, that this work was, in point of fact, done, not on the crédit 
of the vessel, but on that of the owner. Where repairs are ordered 
by an owner, even in a foreign port, a lien for their cost is not 
presumed to hâve been contemplated, and cannot be created by any 
act of the party doing the work, which he may claim to be indicative 
of a design on his part to look to the vessel for his compensation, un- 
less it also appear that the other party had so understood that 
act, and had, at least impliedly, assented to its purpose. There is 
nothing to show such understanding or assent by the owner in this 
instance, and his testimony is, in effect, that he at no time supposed 
that the Havana would be subject to a lien. The St. Jago de Cuba. 
9 Wheat. 409; The Grapeshot, 9 Wall. 136; The Mary Morgan, 28 
Fed. 196; Thomas v. Osborn, 19 How. 22; The Norman, 28 Fed. 
383; The Pirate, 32 Fed. 486; The Aeronaut, 36 Fed. 497; The Now 
Then, 5 C. C. A. 206, 55 Fed. 523. The decree is afQrmed. 



THE SCOW NO. 15. 

(Circuit Court of Appeals, Second Circuit. Marcli 1, 1899.) 

No. 101. 

1. Whaupaqb — Statutort Rates— Scows. 

Under Laws N. Y. 1882, c. 410, § 798, classifying vessels, and flxing the 
rates for wharfage aceordingly, a scow engaged in carrylng stone should 
be classed with the description "market beats and barges." 

2. SAME— CCSTOM, 

A customary rate of wharfage for scows cannot control the rates fixed 
by Laws N. Y. 1882, c. 410, § 798, sinee It includes ail vessels engaged In 
carrylng freight or passengers. 
8. Maritimb Libns — Dombstic Vbssels. 

A maritime lien Is created by the furnishlng of wharfage to a domestic 
vessel. 1 I 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

1 For maritime liens as to supplies and services, see note to The George 
Dumois, 15 0. C. A. 679. 
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This cause cornes hère upon cross appeals from a decree of the 
district court, Southern district of New York, awarding the libelant 
$32.50 for 26 days' wharfage, for the use and occupation of a berth 
at the pier at foot of 134th street, North river. The détermination 
of the cause involves the construction of Laws N. Y. 1883, c. 410, § 
798, which reads as follows: 

"Sec. 798. It shall be lawful to charge and receive, within the city of New 
York, wharfage and dockage at the foUowing rates, namely: From every 
vessel that uses or makes fast to any pier, wharf, or bulk-head within said 
city, or makes fast to any vessel lying at such pier, wharf, or bulk-head, or 
to aay other vessel lying outside of such vessel, for every day or part of a 
day, except as hereinafter provided, as follows: From every vessel of two 
hundred tons burden and under, two cents per ton, and for every vessel over 
two hundred tons burden, two cents per ton for each of the flrst two hundred 
tons, and one-half of one cent per ton for every additional ton, except that, 
save as hereinafter provided, vessels known as Xorth river barges, market 
boats, and barges, sloops employed upon the rivers and waters of this state, 
and schooners exeluslvely employed upon the rivers and waters of this state, 
shall pay for every such vessel under the burden of flfty tons, at the rate of 
fifty cents per day; for every such vessel of the burden of fifty tons, and un- 
der the burden of one hundred tons, at the rate of sixty-two and a half cents 
per day, for every such vessel of the burden of one hundred tons, and under 
the burden of one hundred and iifty tons, at the rate of seventy-five cents per 
day; for every such vessel of the burden of one hundred and fifty tons, and 
under the burden of two hundred tons, at the rate of eighty-seven and a half 
cents per day; for every such vessel of the burden of two hundred tons, and 
under the burden of two hundred and fifty tons, at the rate of one hundred 
cents per day; for every such vessel of the burden of two hundred and fifty 
tons, and under the burden of three hundred tons, at the rate of one hundred 
and twelve and a half cents per day; for every such vessel of the burden of 
three hundred tons, and under the burden of three hundred and fifty tons, 
at the rate of one hundred and twenty-five cents per day; for every such 
vessel of the burden of three hundred and fifty tons, and under the burden of 
four hundred tons, at the rate of one hundred and thirty-seven and a half 
cents per day; for every such vessel of the burden of four hundred tons, and 
under the burden of four hundred and flfty tons, at the rate of one dollar and 
flfty cents per day; for every such vessel of the burden of four hundred and 
flfty tons, and under the burden of five hundred tons, at the rate of one hun- 
dred and sixty-two and a half cents per day; for every such vessel of the 
burden of five hundred tons, and under the burden of five hundred and fifty 
tons, at the rate of one hundred and seventy-five cents per day; for every such 
vessel of the burden of five hundred and flfty tons, and under the burden of 
six hundred tons, at the rate of one hundred and eighty-seven and a half cents 
per day; for every such vessel of the burden of six hundred tons and upwards, 
to pay twelve and a half cents, in addition for every fifty tons in addition to 
the rate last mentioned, for every day such ship or vessel shall use or be made 
fast to any of the said wharves; but no boat or vessel over fifty tons burden 
shall pay less than fifty cents for a day or a part of a day, and the class of 
sailing vessels now known as lighters shall be at one-half the flrst above rates. 
Every other vessel, making fast to a vessel lying at any pier, wharf, or bulk- 
head within said city, or to another vessel outside of such vessel, or at an an- 
chor within any slip or basin, when not receiving or discharging cargo or 
ballast, one-half the flrst above rates; and from every vessel or floating 
structure, other than those above named, or used for transportation of freight 
or passengers, double the flrst above rates, excent that floating grain elevators 
shall pay one-half the flrst above rates; and every vessel that shall leave a 
pier, wharf, bulk-head, slip or basin, wlthout flrst paying the wharfage or 
dockage due thereon, after being demanded of the owner, consignée, or person 
in charge of the vessel, shall be liable to pay double the rates established by 
this section." 

The opinion of the district court is reported in 88 Fed. 305. 
92 F,— 64 
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Peter AleXander, for libelant. 
Peter S. Carter, for claimants. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

l'ER CURIAM. The section referred to (Laws N. Y. 1882, c. 410, 
§ 798) is so ungrammatically plirased that it is not susceptible of any 
literal construction which would not lead to some ineonsistency or 
absurdity. In such cases interprétation according to intent is pe- 
culiarly applicable. While we do not entirely agrée with the rea- 
soning by which the district court reached its conclusion, we do 
concur in that conclusion, which requires vessels like claimant's 
to pay the same rate as barges, which they resemble more nearly than 
they do any other vessel speciflcally enumerated in the section. The 
contention of the claimant that wharfage should be at the rate of 
50 cents cannot be sustained, under section 800 of the same stàtute, 
since the évidence does not show that the vessel was "engaged in 
freighting brick on the Hudson river"; nor on any theory of a cus- 
tomary rate for scows of this description, since the statute ia man- 
ifestly intended to be comprehensive of ail vessels engaged in trans- 
porting freight or passengers. 

There is no force in the suggestion that there is no gênerai mari- 
time lien against a domestic vessel for wharfage. The converse is 
held, upon sound reasoning, in The Allianca, 56 Fed. 609; The Ad- 
vance, 60 Fed. 766; The Kate Tremaine, 5 Ben. 60, Fed. Cas. No. 
7,622; and Woodruiï v. One Covered Scow, 30 Fed. 269; and we 
find nothing to weaken the authority of those cases in the circum- 
stance that in Ex parte Easton, 95 U. S. 68, the suprême court 
declined to pass upon a question not before it. Nor do we consider 
that The Lottawanna, 21 Wall. 558, is an analogous case, dealing as 
it did wholly with the question of materials and supplies. The decree 
of the district court is afiîrmed, but, since both sides appealed, with- 
out interest or costs. 



In re CENTRAL R. R. OF NEW JERSEY. 

(District Court, S. D. New York. March 3, 1899.) 

1. Collision— Steamers Meetinh Head and Head— Signals. 

Tlie Catskill and tlie St. .Tohns, side-wheel steamers, met ia North river 
in tlie evening. The Catskill was going up at a speed of about 10 knots, 
and the St. Johns coming down at a speed of about 13 knots. Both car- 
ried the régulation lights. When about one-third of a mile apart, the 
Catsiîill gave the signal for passing to the left, which was at once contra - 
dicted by the St. Johns. Both vessels sheered to the westward, and the 
same signal was again given and contradicted. Both vessels then re- 
versed, but a collision followed almost immediately, in which the Catskill 
was sunk. Each vessel claimed that when the signais were Jirst given 
the other was f urther to the eastward. Held, that the évidence estab- 
lished that the vessels were approaching about head and head, and the 
Catskill was in fault for not passing to the right, as required by the rules, 
and also in further violating the rules by failing to reduee speed to bare 
steerageway at once, on the first contradiction of her signal, both of which 
faults were material. 
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3. 8ame— Dblay in Giving Signals. 

The St. Johns was also in fault, as well as the Catskill, for failing to 
observe inspectors' rules 1 and 6, requiring signals to be given when the 
vessels were approaching within a half mile ol' each other; which fault, 
In View of the speed with which the vessels were approaching and under 
the other circumstances of the case, could not be excused nor held imma- 
terial. 

In Admiralty. Collision. 

De Porest Bros. (Harrington Putnam, of counsel), for petitioners 
and the St. Johns. 

Benedict & Benedict, for the Catskill and New York Steamboat Co. 

Gr. Washbourne Smith and Avery Cushman, for Léonard K. Miller. 

J. Newton Williams, for Nellie McCree, George F. Cook, and Cath- 
erine A. Timmerman. 

Léon Abbett, for Michael F. Morris and Herman Klein, adminis- 
trators, and Hannah Klein and Hennan Klein. 

Leroy S. Gove, for St. Paul Fire & Marine and Providence Washing- 
ton Ins. Cos. 

BEOWN, District Judge. The above i)etition for a limitation of 
liability, arose from a collision between the petitioners" steamboat 
St. Johns and the steamer Catskill, which occurred in about the middle 
of the North river off Fifty-Seventh street, at about 7:10 p. m. of Sep- 
tember 15, 1897, by which the Catskill was almost immediately sunk, 
and became a total loss, and some of the passengers were drowned 
and others wounded. 

Both beats were side-wheel steamers; the night was clear, or nearly 
so; the time was an hour after sunset, so that it was nearly or quite 
dark, and both vessels had their régulation lights set. The Catskill 
had left Christopher street on one of her usual trips, bound for Cats- 
kill with passengers and freight; and soon after leaving her slip she 
rounded up in her usual course in the ebb tide in about mid-river. Al- 
though the tide had been making flood for nearly two hours, the cur- 
rent on the surface had still about an hour to run ebb ; and at the time 
of collision the current was running down at the rate of about one 
knot per hour. See The Ludvig Holberg, 36 Fed. 917, note. Against 
this moderate ebb current, the Catskill was going up at the rate of 
about 10 knots by land. The St. Johns had on that day taken an ex- 
cursion party of upwards of 1,200 passengers to Newburg, and was re- 
turning to New York. Most of the way down river she had had a two- 
knot ebb current in her favor; and reckoning from the time she left 
West Point to the time of collision, her average speed was nearly 16 
statute miles; so that just prior to her réduction of speed, shortly be- 
fore collision, I flnd she was going at the rate of about 15 statute miles 
or 13 knots per hour. Neither steamer checked her speed until the 
two were within less than a third of a mile of each other. Each vessel 
on seeing the other sheered to the westward, and the collision took 
place at an angle of about 2J points, the stem of the St. Johns strik- 
ing the starboard bow of the Catskill about 10 feet from the latter's 
stem and penetrating obliquely into her hull about 30 feet, crossing 
the Catskill's keel by a few feet, and making a complète wreck of this 
portion of the steamer. 
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Many claimsior loss and damage hâve been interposed; but upon 
the présent hearing tke only questions litigated hâve been whether 
the St. Johns or the Catskill, or both, were to blâme for the collision. 
The testimony is extremely conflicting as respects the ûrst signal 
whistles given, the lights flrst seen, and the relative positions of the 
tvyo vessels in the river as they approached each other. The officers 
of each testify that their own steamer sheered to the westward, be- 
cause the other steamer was more to the eastward, that is, nearer 
to the New York shore, so as to give more room to pass, and each kept 
her sheer until collision. The OatskiH's oflacers aflQrm that the St. 
Johns' green light veas seen from 1 to 2 points on the CatskilFs star- 
board bow, and that the Catskill's green light ought to hâve been seen 
on the St. Johns' starboard bow ; while the St. Johns' witnesses testi- 
fy that the Gatskill's red light was seen upon the St. Johns' poic bow, 
so that the Catskill should hâve seen the St. Johns' red light on the 
Catskill's port bow. 

The Catskill, again, contends that she flrst gave a signal of two 
whistles to the St. Johns, to which the latter replied with one; where- 
upon her signal of two whistles was repeated, to which the St. Johns 
again replied with one long whistle, followed immediately by several 
alarm whistles, whereupon the Catskill gave an alarm whistle, and 
collision speedily followed. The St. Johns contends that no whistle, 
previous to her whistle of one blast, was given by the Catskill, or that, 
if it was given, it was not heard; the subséquent whistles being sub- 
stantially the same as above stated. The duties of the two steamers 
to each other depended, however, upon their relative positions and 
headings, rather than upon any mère priority of whistles; although 
doubtless upon the near approach of steamers their whistles become 
important. But upon careful considération of the testimony I am 
satisfled that the Catskill gave her flrst signal of two whistles about 
a couple of seconds bef ore the St. Johns gave her signal of one 
whistle; and that the Catskill's signal was not heard upon the St. 
Johns, for the reason that its Sound reached the Catskill just at the 
moment when her own signal was sounded. AU the other whistles 
were heard upon the St. Johns. There is no other apparent reason 
why the Catskill's flrst signal should not hâve been noticed as well, 
since the St. Johns was evidently observing the Catskill, as is evidenced 
by her own signal to the Catskill at about the same time. The évi- 
dence also indicates the above explanation. The distance of the 
steamers apart would require a little less than two seconds for sound 
to traverse it; and both the master and the pilot of the Catskill 
testify that the one whistle from the St. Johns was heard "one or 
two seconds" or a "couple of seconds" after the Catskill's flrst signal 
was given. If this is correct, the Catskill's signal would not hâve 
been audible on the St. Johns, because drowned by the St. Johns' 
whistle given just as the sound of the Catskill's signal reached her. 
Two other witnesses from the Catskill also testify that the St. Johns' 
one whistle was heard "right away" after thé Catskill's flrst signal; 
and the pilot's testimony with référence to slowing down, plainly 
agrées with this. He says that he slowed down "when about quarter 
of a mile from the St. Johns. Q. Was that before the second two 
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wiiistles? A. Yes, right after I blew the flrst two whistles. They 
contradicted my whistles. I slowed her down riglit away and blew 
two whistles more." 

I flnd, therefore, that no blâme attaches to the St. Johns for not 
hearing the flrst signal from the Catskill. 

A careful considération of the independent testimony, as well as 
the cross-examination of the witnesses on board the two steamers, 
satisfles me that the collision was very nearly abreast oiï Fifty- 
Seventh street; that when the Catskill blew her flrst signal of two 
whistles her stem had reached Fif ty-Fourth street, and the St. Johns' 
stem Sixty-First street, the vessels l3eing then about 600 yards apart. 
That the Catskill must hâve been considerably above Fiftieth street 
when her flrst signal was blown, is évident from the testimony of 
her two witnesses from the tug Crosby, which passed about 100 feet 
cistern of the Catskill in mid-river in crossing to Fiftieth street. 
The last alarm whistles were sounded when the steamers were with- 
in 200 or 250 yards of each other and when the Crosby had jiist 
reached the Fiftieth street dock; the Crosby had after crossing the 
stern of the Catskill in mid-river, about off Forty-Sixth street, trav- 
eled a distance of about 2,000 feet, and the Catskill, a faster steamer, 
must hâve traveled considerably more than that distance in the same 
time. This would hâve brought her stem nearly to Fifty-Sixth 
street when her alarm was sounded; and as the two steamers were 
then only about 600 feet apart, the Catskill traversed about 250 feet 
of it up to collision. The position ofif Fiftv-Fourth street, when the 
Catskill's flrst whistle was given, is also the mean in the estimâtes 
given both by her pilot Turner, and by her wheelsman, Hitchcock. 
The position of the St. Johns at her flrst whistle is shown by the 
testimony of her witnesses from the shore at Sixtieth and Sixty- 
Fifth streets. Several witnesses moreover locale the collision otï 
Fifty-Seventh street, and the above positions accord well with the 
relative speed of the steamers, as indicated by the testimony. 

As respects the extrême conflict in regard to the relative positions 
of the two vessels in the river and as to which of them was to the 
oastward of the other, the conclusion to which I hâve come by go- 
ing backwards from the collision itself, guided by what was done 
by each and by other circumstances established by the testimony, is 
that there was very little différence in the distances of the two ves- 
sels from the New York shore; that they were meeting virtually 
head and head, or nearly so, and fell within the flrst branch of rule 
1 of the inspectors, which requires each vessel in such a situation 
to turn to the right. 

The direct testimony as well as the damage to the St. Johns, shows 
that the angle of collision was about 2^ points. This angle was 
produced by the sheer of both vessels to the westward from their 
préviens courses about straight up and down river. Both turned 
to the westward at about the same time, and the sheer of each was 
maintained without any further change of her wheel up to the mo- 
ment of collision. The angle of collision is so small that it is not 
very material whether each contributed to it equally, or whether the 
Catskill sheered a point and the St. Johns, a larger vessel, a point 
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and a half. ; As the St. Johns ran faster than the Catskill, her sheer 
was probably. somewhat more than that of the Catskill. The latter 
ran the distance of less than three streets under a starboard wheel, 
while the 8t. Johns ran less than four streets under a port wheel. 
In making so small a change of heading as a point or a point and 
a half in running those dist^inces, the différence in the distance that 
each would make to the westward of the Une of her previous course 
would be less than 50 feet; so that when their flrst whistles were 
given they could net hâve been more than 50 feet out of line with 
each other. This is less than half the arc over which both colored 
lights are usually visible at a distance of 600 yards; and within that 
arc vessels are to be deemed nearly "head and head," since each 
would show both her colored lights to the other, if as each contends, 
and as the testimony shows, each was previously heading on a line 
up and down river. 

Other circumstances in the testimony corroborate this position of 
the two steamers. The wheelsman on the Catskill who looked up 
very shortly after her flrst whistle, saw only the St. Johns' red light,. 
while the pilot noticed her green light only. The inference is that 
both were visible, as the St. Johns had not had time during this 
short interval to change both her lights by porting. The testimony 
of Turner, the pilot of the Catskill, though much confused and in- 
consistent, States that he was intending to go to the eastward of the 
steamship New York, which was anchored on the edge of the an- 
chorage ground near mid-river, pff Sixty-Fifth street. The St. Johns 
coming down had passed within 100 feet east of that vessel. Thèse 
courses would necessarily bring the two steamers nearly head and 
head. The Catskill could not hâve been heading materially to the 
westward of the St. Johns' course, nor enough to hide her red light, 
if she was going to the eastward of the anchored steamer. Turner, 
moreover, notwithstanding his statement that he saw the St. Johns' 
green light one or two points on his starboard bow, in placing the 
models to show the position of the two vessels, placed her, as ap- 
pears in the testimony before the coroner, directly ahiead of the 
Catskill; and again he gave the direction by compass of the St. 
Johns from him as N. N. E. and stated that that also was his own 
compass course. Had the St. Johns, moreover, been well over to- 
wards the New York shore as the pilot Turner and some others say, 
it would evidently hâve been impossible for her to reach the Catskill 
and strike her at the small angle of only a couple of points west of 
a line up and down river. Had she been as Turner says a couple 
of points on his starboard bow, she would hâve been, when 600 yards 
distant, more than 500 feet to the eastward of the Catskill's course; 
and in that case, or if a third of that distance to the eastward, the 
Catskill would not naturally hâve turned to the westward at ail. 

I hâve no doubt, therefore, that the St. Johns was heading for the 
Catskill, or at least not one-fourth of a point away from her; and 
that the red light of the Catskill was seen on the St. Johns as the 
three witnesses in her pilot house testify they were seen, though not 
off on the port bow, but head and head, or nearly so. The testimony 
of pilot Witherwax that the Catskill's red light was about two- 
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points on his port bow, is as manifestly erroneous as the testimony 
of the pilot Tiirner that the St. Johns' green light was two points 
on his starboard bow; and Witherwax's location of the light is 
wholly inconsistent with his testimony in explanation of his giving 
one whistle and portii^, viz.: "That is what two boats are supposed 
to do approaching head and head." 

That situation I flnd to be the true one at the time when the whis- 
tles were given. It is possible that tlie situation of the two steam- 
ers as respects each other may hâve been a little différent wlien tliey 
were flrst visible and really first notlced, that is, at a time more or 
less anterior to signaling. 

1. I must flnd, therefore, that the Catskill was to blâme for sheer- 
ing to the westward when the two vessels were approaching nearly 
head and head; that she was further to blâme for not reversing at 
once in order to conform to the intent of inspectors' rule 3, under 
such circumstances, so as to bring lier speed immediately "to bare 
steerageway" after she heard the one whistle from the St. Johns so 
near, and contradicting lier iirst signal of two whistles, instead of 
waiting until a further contradiction of whistles before reversing. 
The British Queen, 89 Fed. 1003, 1008. Her persistence in giving 
two whistles a second time is the more blâmable, because the vessels 
were then plainly much less than a quarter of a mile apart; and 
the contradictory whistle of the St. Johns came so quickly after the 
Catskill's flrst signal that no important change by the Catskill could 
hâve intervened to prevent her going to the eastward under a port 
wheel, nor was there any circumstance that made persistence in 
her westward sheer necessary. She was still further to blâme for 
giving no attention to the range lights of the St. Johns, which would 
hâve shown to the pilot that the St. Johns was approaching nearly 
head and head, and that he was, therefore, bound by rule 1 to go to 
the right, instead of to the left. Thèse faults are ail material, since 
they plainly brought on the collision. Had the Catskill simply kept 
her course, the collision would liave been avoided through the St. 
Johns' sheer to the westward by the porting which she began at the 
time her first whistle was given. 

2. Neither the St. Johns nor the Catskill observed the require- 
ments of inspectors' rules 1 and 6, to signal each other when ap- 
proaching witliin half a mile of each other. Instead of signaling as 
required when 1,000 yards apart, signais were delayed by each until 
the vessels were only 600 yards distant. On the Catskill's part this 
Avas not from any lack of earlier notice of the St. Johns' approach, 
as the pilot says he first noticed the latter's lights when she was 
much further up river. The pilot of the St. Johns also says that he 
flrst saw the Catskill when he was about off Sixty-Eighth or Seven- 
tieth Street (pages 11, 21), which was a quarter of a mile above his 
position when he flrst signaled. He did not testify on the trial that 
his flrst whistle was blown immediately on seeing the Catskill. If he 
had so testifled, it would hâve convicted the St. Johns of an insufli- 
cient lookout. The mate who was acting as lookout forward on the 
St. Johns, made no report of the Catskill, and in his testimony before 
the coroner he stated that he saw only her white light. Before me. 
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Witherwax testified that his first whistle was blown "a. few sec- 
onds, I can't tell liow long," after the Catskill's light was seen. 

I do not flnd any other fault in the St. Johns than in not signaling 
earlier; since she saw the Catskill earlier, or ought to hâve done so, 
and I hâve no doubt did see her at least half a mile distant. She was 
proceeding in a proper place in the river; she gave the proper signal 
of one whistle, though it was much delayed. She turned, according- 
ly, to the right, and no collision would hâve happened but for the 
wrongful maneuver of the Catskill in turning to the left. But the 
Catskill's sheer was prior to the St. Johns' signal, and would doubt- 
less hâve been prevented by an earlier signal from the St. Johns. 
Under thèse circumstances can the St. Johns' delay in signaling be 
held immaterial, and too remote to be considered as contributing to 
the collision? 

As an excuse for not signaling earlier it is argued that the atmos- 
phère was somewhat hazy, and that the Catskill's lights may hâve 
been poor. Upon the évidence, however, no weight can be allowed 
to thèse suggestions. The pilot says there was no trouble in seeing. 
Other lights were well seen, both on vessels and on both shores of 
the river. Noue of the pleadings charge any insuflSciency in the 
Catskill's lights, nor state any obscurity of the atmosphère. 

Common expérience, however, shows that vessels navigating the 
North and East rivers continually disregard the requirement to give 
signais at a distance of half a mile from each other. In many cases 
it would doubtless be useless or impracticable to give signais at 
that distance, on account of the présence of so many other vessels 
intervening. In the présent case there was no such excuse. Pilots 
often also give as a reason for omitting the required signais, that 
they consider signais unnecessary, as in The City of Norwalk, 55 
Fed. 101. In this case no reason is assigned by the pilots for their 
delay. Wbat can be said for the St. Johns hère, and ail that I think 
can properly be said for her in this regard is, that her signal was 
given soon enough provided the Catskill perceived immediately what 
she ought to do, and made no mistake in observation, nor any error 
in judgment or in understanding the requirements of the rule. 
The Catskill was not thus exact in observation, nor instant in a 
correct appréciation of the position, or in the performance of her 
duty; and collision resulted. Can the St. Johns' nonobservance of 
the rule be for that reason held immaterial and remote? A faithful 
application of the rule according to its true intent and purpose, 
seems to me not to permit this. The purpose of signais is to come to a 
common understanding and to prevent mistakes, whether slight or 
gross. The Connecticut, 103 U. S. 713; The Ice King, 52 Fed. 896, 
afflrmed in 21 C. C. A. 49, 74 Fed. 656; The T. B. Van Houten, 50 
Fed. 592; The City of Norwalk, 55 Fed. 101, affirmed in 9 C. C. A. 
521, 61 Fed. 367. To be effective and to accomplish their purpose 
they must be timely, i. e. in season to wrmit such care and coolness 
in observation and judgment as are necessary to prevent or correct 
mistakes. The half-mile limit was hère short at the best, for vessels 
approaching at such speed. The St. Johns was coming down at the 
rate of 15 statute miles, or about 13 knots per hour; the Catskill, 
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going up at the rate of 10 knots. They were approaching each other, 
therefore, at the rate of about 2,300 feet a minute. Collision hap- 
pened within a minute after the first signais were given, and both 
lives and property were thereby lost. The first cross whistles oc- 
curred by accident, and not by design. The mistake should hâve 
been corrected, and doubtless would hâve been, had there been time 
for care and délibération. But after the cross whistles were heard, 
the vessels were but a quarter of a mile from each other, and there 
was scant time for délibération in observation or judgment. At the 
speed of thèse vessels, half a nautical mile would be covered in less 
than a minute and a half — an interval it would seem sufficiently brief 
for care and délibération in the maneuvers necessary to avoid collisions 
at night. Some space limit is necessary to make the rule of any use 
at ail. The half-mile limit has been prescribed, and that is of the 
essence of the rule. Had thèse same whistles been given by both 
vessels when half a mile apart, instead of but little above a quarter 
of a mile, there would not only hâve been time and space for the 
correction of errors, but the very maneuvers which were in fact 
taken by both beats in stopping and backing after the second con- 
tradiction in whistles, would hâve avoided the collision. This, as I 
understand, is the most exact test, whether a requirement is material 
or not. Hère the delay in signaling was material, because it was 
this very delay that rendered those maneuvers ineffectuai. As ob- 
served in The Niagara, 77 Fed. 329, affirmed in 28 C. 0. A. 528, 84 
Fed. 902, collision is the greatest péril to life and property in mod- 
em navigation; and if proper signais are not given, ail freight and 
passenger trafSc is put in péril. Considering the inévitable hazards 
that must attend navigation at such speed unless timely signais are 
given, I cannot feel justifled in sustaining any such relaxation of the 
essential terms of this rule as would largely destroy its usefulness, 
and make its application always uncertain. In the absence of cir- 
cumstances justifying delay, the safety of life and property seems to 
me absolutely to demand that vessels shall be held to the duty of sig- 
naling at the required distance whenever practieable, or else take 
the risk of making good the damage, if loss ensue. The other faults 
of the Catskill do not make this f ault immaterial in either vessel. 

Both vessels must therefore be held to blâme. The owners of the 
St. Johns are entitled to the usual decree in limitation of liability. 
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March 7, 1899.) No. 670. Appeal from the Circuit Court of the United 
States for the Western District of Michigan. Fitzgerald & Barry and J. W. 
Champlin, for, appellant. Fletcher & Wanty, for appellee. Dismissed on mo- 
tion of appellant. 
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Eastern District of Tennessee. Richmond, Chamhers & llcad and Edward 
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from the Circuit Court of the United States for tlie Northern District of Ala- 
bama. Alex. T. London, for appellant. John F. Martin, for appellee. Ques- 
tions certifled to suprême court June 16, 1897. 28 C. G. A. 683, 84 Fed. 1018. 
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Bernard Carter, Arthur Geo. Brown, John J. Donaldson, and Geo. Gray, for 
appellant. John G. Johnson, William A. Fisher, and E. J. D. Cross, for ap- 
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JOHNSON et al. v. FOLBY. (Circuit Court of Appeals, Eighth Circuit. 
February 13, 1899.) No. 1,170. W. S. Morris and Tyson S. Dines, for plain- 
tiffs in error. George A. Smith, for défendant in error. Dismissed, with 
costs, pursuant to stipulation of the parties. 



LOBDBLL, FAEWBLL & CO. v. LEAHY. (Circuit Court of Appeals, 
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Stevens and Thomas C. Clarlî, for plaintiff in error. Smith, Nyms, Hoyt & 
Erwln and James E. Munroe, for défendant in error. No opinion. Afiirmed, 
with costs. 



LOUISVILLE PUBLIC WAREHOUSE CO. v. UNITED STATES. (Circuit 
Court of Appeals, Sixth Circuit. March 27, 1899.) No. 655. Appeal from the 
Circuit Court of the United States for the District of Kentucky. Heim, Bruce 
& Helm, for appellant. R. D. Hill, U. S. Atty. No opinion. Afiirmed, with 
costs. 



LOUISVILLE & N. E. CO. v. DUDLEY. (Circuit Court of Appeals, Sixth 
Circuit. March 31, 1899.) No. 705. In Error to the Circuit Court of the 
United States for the Middle District of Tennessee. Smith & Maddin, for 
plaintiff in error. Steger, Washington & Jackson and John Carruthers, for 
défendant in error. Dismissed, for failure to print record, pursuant to twen- 
ty-third rule. 



MARTIN V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
February 6, 1899.) No. 1,168. In Error to the United States Court of Appeals 
In the Indian Territory. C. B. Stuart, Yancey Lewis, W. T. Hutchings, Pres- 
ton O. West, J. H. Gordon, and S. M. Eutherford, for plaintiff in error. Pliny 
L. Soper, for défendant in error, Dismissed, without costs to either party, per 
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MOSES V. HAMBURG-AMERICAN PACKET CO. et al. (two cases). (Cir- 
cuit Court of Appeals, Second Circuit. March 10, 1899.) Nos. 127, 128. Ap- 
peals from tlie District Court of the United States for the Southern District of 
New York. De Lagnel Berier, for appellant. Before WALLACE, LACOMBE, 
and SHIPMAN, Circuit Judges. No opinion. Decree aflBrmed. 



THE NEW YORK. (Circuit Court of Appeals, Second Circuit. March 1, 
1899.) No. 50. Appeal from the District Court of the United States for the 
Soutliern District of New York. William Carpenter. for appellant. H. Gal- 
braith Ward, for appellee. Before WALLACE, LACOMBE, and SHIPMAN, 
Circuit Judges. No opinion. Decree afHrmed, with costs, upon opinion of 
court below. 88 Fed. 556. 



NORTHERN PAC. R. CO. v. AMACKER et al. (Circuit Court of Appeals, 
Ninth Circuit. February 7, 1898.) No. 38G. In Error to the Circuit Court of 
the United States for the District of Montana. F. M. Dudley and Wm. Wal- 
lace, Jr., for plaintifî in error. Before GILBERT, ROSS, and MORROW, Cir- 
cuit Judges. 

PER CURIAM. This case has once before heen before this court, and Is re- 
ported in 7 C. C. A. 518, 58 Fed. 850, where the Judgment of the lower court 
was reversed, and the cause remanded for a new ti-ial. The record in the prés- 
ent case shows the facts to be substantially the same as those appeariug on 
the former hearing, and the judgment below, being in accordance with the 
ruling of this court when the case was then hère, must be afflrmed. The 
former décision has become the law of the case. Judgment afïlrmed. 



THE OREGON. THE ROSEDALE. In re BROOKLYN & N. Y. FERRY 
CO. In re BRIDGEPORT STEAMBOAT CO. (Circuit Court of Appeals, Sec- 
ond Circuit. March 8, 1899.) Nos. 120, 121. Appeals from the District Court 
of the United States for the Southern District of New Y'ork. George B. 
Adams, for appellant Brooklyn & N. Y. Ferry Co., Samuel Park, for appellant 
Bridgeport Steamboat Co. Dudley R. Horton, for appellee Hourwich. Be- 
fore WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. No opinion. 
Affirmed, on opinion of court below. 88 Fed. 324. 



PECK, STOW & WILCOX CO. v. FRAY et al. 

(Circuit Court of Appeals, Second Circuit. November 15, 1898.) 
Patents — Injunction. 

Appeal from the Circuit Court of the United States for the District of Con- 
necticut. 

This cause comes hère upon appeal from a preliminary order of injunction 
made by the circuit court, district of Connecticut. The patent is No. 293,957 
(February 19, 1884, to Roljert B. Ellrich), for an improved pawl and ratchet, 
the claims declared upon being Nos. 2 and 3. 

A. M. Wooster, for appellants. 
. W. E. Simonds, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. It would seem that the patent, if sustainable at ail, must 
be construed as an extremely narrow one. Manifestly, defendant's device is 
not a Chinese copy of complainant's, and appeUant has introduced sufflcient 
évidence of the prior art, as disclosed in patents, to overcome the presumption 
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arislng frotù the issuance of the patent,— at least, if it be construed so broadly 
as to eovep defendant's device, which can be done only by a libéral application 
of the doctrine of équivalents. The patent has never been adjudicated, and 
its construction upon ex parte papers is too doubtful to warrant the issue of a 
preliminary injunction. The order for preliminary injuhction (88 Fed. 784) 
îs reversed, with costs of this appeal. 



PERSON V. STANDARD LIFE & ACCIDENT INS. CO. (Circuit Court of 
Appeals, Sixth Circuit. March 31, 1899.) No. 632. In Error to the Circuit 
Court of the TJnited States for the Western District of Tennessee. H. C. 
Warinner. for plaintiff in error. John R. Flippin, for défendant in error. 
Before TAFT and LURTON, Circuit Judges, and THOMPSON, District Judge. 

THOMPSON, District Judge. This case was argued and submitted ivith 
the case of Person v. Casualty Co., 92 Fed. 905, and raises the same questions, 
upon the same state of facts; and the judgment rendered therein will be re- 
versed, for the reasons stated in the opinion delivered In the latter case, and 
remanded for further proceèdings consistent with that opinion. It is so or- 
dered. 



PONG TOT GTJEN v. UNITED STATES. (Circuit Court of Appeals, Ninth 
Circuit. February 23, 1899.) No. 464. Appeal from the District Court of the 
TJnited States for the Northern District of California. Henry C. Dibble, for 
appellant. H. S. Foote, U. S. Atty. Dismissed, on motion of Edward J. Ban- 
ning, Asst. V. S. Atty., under subdivision 5 of the twenty-fourth rule. 
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'(Circuit Court of Appeals, Ninth Circuit. February 16, 1899.) No. 483. In 
Error to the Circuit Court of the United States for the Western Division of the 
District of Washington. Waliïer & Fiteh, for plaintiff in error. Stanton War- 
"burton and John A. Shaclvleford, for défendant in error. Dismissed, without 
«osts to either party, per stipulation. 



SOUTHERN INDIANA EXP. CO. v. UNITED STATES EXP. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. March 28, 1899.) 
No. 544. 
Carriers of Qoods— Duties of Conhhcttng Linbs Intkr 8b. 

Appeal from the Circuit Court" of the United States for the District of In- 
diana. 

This was a suit in equity by the Southern Indiana Express Company against 
the United States Express Company and others. A demurrer to the bill was 
sustained by the circuit court, and the bill dismissed (88 Fed. 659), from which 
order complalnant appeals. 

F. M. Trissal, for appellant. 
Edward Daniels, for appellee. 

PER CURIAM. A statement and sufHcient discussion of this case will be 
found in the opinion of the circuit court as reported in Southern Indiana Exp. 
■Co. V. United States Exp. Co., 88 Fed. 659. The decree sustaining the de- 
murrer and dismissing the biU is afBrmed. 
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in error. S. .1. Bowie and A. W. Coclcrell, for défendant io error. Disuiissod, 
per stipulation of counsel. 
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Eakin & Goree and R. L. Briglit, for appellees. Dismissed, per stipulation. 
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Sixth Circuit. March 7, 1809.) Nos. r)92-5!>l. In Error to the District Court 
of the United States for tlie Eastern District of Michigan. J. W. Finney, U. 
S. Atty. Dismissed, for want of jurisdiction, on motion of plaintiff in error's 
counsel. 



UNITED STATES v. .1. ALLSTON NEWALD & CO. (Circuit Court of Ap- 
peals, First Circuit, ilarch 20, 1899.) No. 284. Appeal from the Circuit 
Court of the United States for the District of Massachusetts. Boyd B. Jones, 
U. S. Atty., and Albert H. Washburn, Asst. U. S. Atty. Dismissed. See 91 
Fed. 525. 



VON EMPERGEB v. CITY OF DETROIT. (Circuit Court of Appeals, Sixth 
Circuit. March 7, 1899.) No. ti57. Appeal from tho Circuit Court of the 
United States for the Eastern District of Michigan. Dickerson & Brown, for 
appellant. John J. Speed and Parker & Burton, for appellee. Dismissed, for 
failure to print record, pursuant to tweiity-third rule. 



WESTERN ELECTRIC CO. v. CITIZENS" TEL. CO. et al. (Circuit Court 
of Appeals, Sixth Circuit. March 27, 1899.) No. f>74. Appeal from the Cir- 
cuit Court of the United States fo'- the Western District of Michigan. Barton 
& Brown, for appellant. Bundy & Travis, Stewart & Stewart, and Ciiarh-s 
C. Bulkley, for appellees. Dismissed, on motion of appellant. See 89 BYhI. 
670. 
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